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Boiler’s Nisi Prius (pubushed, Ix>ndon, 1772) ... 

Bulstrode’s Reports, King’s Bench, fol., 3 paits in 1 vol., 1610 — 

Bunbury’s Rei>ort8, Exchequer, fol., 1 vol., 1713 — 1741 
Burrow’s Reports, King’s Bench, 6 vols., 1756 — 1772 ... 
Burrow’s Settlement Oases, King’s Bench, 1 vol., 1733- *1776 
Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1648 — 1840 

Court of Appeal Reports, 3 vols., 1867 — 1877 ... 

Carrington and Payne’s Rejjorts, Nisi IMus, 6 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1846 — 1856 ... 

Common Bench Reports, New Series, 20 vols., 1856 — 1865 ... 

Canadian Bankruptcy Reports Annotated, 1920 — (curient) ... 
Central Criminal Comt) Gases (Sessions Papers), 1834 — 1013 ... 
Common Xjaw Chambers ... 

C3ape X^av^ J oumal ... ... ... ... ... ... ... 

Canada law Journal, New Series, 1865 — (current) 

Canada Law Journal, Old Series, 10 vols., 1865 — 1864 
Common Law Reports, 3 vols., 1863 — 1865 
Commonwealth Law Reports 
Calcutta Law Reporter 
Canadian Law Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas ... 

Law Reports, Common Pleas Division, 6 vols., 1875 — 1880 ... 
Cape Ihxjvincial Division Reports 
Canadian Hej^rts, Appeal Gases ... 

Cape Times Reports of the Supreme Court of the Cape of Good 

••• ••• vf* ••• ••• ••• 

Calcutta Weekly Notes 

Cabab^ and EUis’s Reports, Queen’s Bench Division, 1 vol., 
1882 1885 ... ... ... ... ... ... ... 

Caldecott’s Magistrates’ Cases, 1 vol., 1770 — 1785 

Calthrop’s City of Lnndon Cases, King’s Bench, 1 vol., 1609 — 
1618 ... ... ... ... ... ... ... ... 

Cameron’s Supreme Court Cases ... 

Cameron’s Supreme Court I^ractice 

Campbell’s Reports, Nisi Ih*ius, 4 vols., 1807 — 1816 ... 

Commercial Law R^orts of Canada 

Canadian Criminal Gases, Aimotated 

O/S/nadian Gazette ... ... ... ... ... ... ... 

Canadian Railway Cases ... 

Carrington and Kirwan’s Report8,Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — 
1842 ... ... ... ... ... ... ... ... 

Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Reformed Church of 

England, 2 vols., 1546 — 1716 

New Brunswick Reports (Carleton) 

Oarpmael’s Patent Cases,^ vols., 1602 — 1842 ... 

Carter’s Reports, Commo Pleas, fol. , 1 vol., 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 ... 

Cary’s R^orts, Chancery, 1 vol 

Cases in Cmancery, fol., 3 parts, 1060 — 1697 ... 

Cases of L’ractice, King’s Bench, 1 vol., 1665 — 1775 ... 

Cases of Settlements and Removals, 1 vol., 1686 — 1727 
Cases temp. Finch, Chancery, fol., 1 vol., 1673 — 1680 
Select Cases temp. King, Chancery, fol., 1 vol., 1724—1733 ... 
Cases in Equity temp. Talbot, fol., 1 vol., 1730 — 1737 

Cassells’ Digest 

L<aw Reports, Chancery Division, since 1890 (e.ff., [1891] 1 Ch.) 
Law Reports, Chancery Appeals, 10 vols., 1866 — 1875 

Choyce Cases in Chancery, 1667 — 1606 

Upper Canada Chancery Chambers Reports 

law Reports, Chancery Division, 46 vols., J876 — 1890 - ... 
Christopher Robinson’s Reports, Admirtdty, 6 vols., 1798 — 1803 

Charleys Chamber Cases, 2 vols., 1876 — 1876 

Charley’s New Practice Reports, 3 vols., 1876 — 1876 ... 

New Brunswick Reports (dhipman) 


S. At 
S. Af. 

Scot. 

Eng. 
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Eng. 
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Eng, 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
Aub. 
Ind. 
Can. 
Can. 
Can. 
Eng. 
S. Af. 
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S. Af. 
Ind. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Can. 

Eng* 

Can* 

Bng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng* 

Eng. 

Eng* 

Eng. 

Can* 

Eng* 

Eng* 

Can* 

Enji*. 

En^* 

Ens* 

Ca^ 



xviii Exports included in tbis Work and their Abbreviations. 


CSlit. Chitty’s Practice Beportei Bench, 2 vols*, 1770 — 1822 

OL &; IPm. ... dark uid Finnelly’s Beporta, House of Lords, 12 vols., 1881’ 


01. ^ Sc. Dr. Caa. 
day 

dif* &; Hick, 
dif. & Steph. ... 

Co. Bnt. 

Oo. Inst. 

Co. I 4 . J* • 

Co. Litt. 
to. Bep. 

Cockb. & Bowe 
C^oll. ... ... 

toll. Jurid. 

toUes 

O^olt. ... ... 

tom 

tom. Cos. 

tom. Dig. 
tomb. 

ton. & Law. 

tong. Dig. 

Const 

Cooke &> Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Beg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop. temp. Brough. 

Coop. temp. Cott. 


torb. & D. 
Correspondanccs J ud. 
toui)er ... 

tout. Dig. 

Cowp. 

Cox Atk. 

Cox, £q. Cas. ... 
Cox, M. & H. ... 

Cr. & J. 

Cr. A M. 

Cr. & Ph. 

Cr. App. Hep. ... 

Cr. MT&B. 

Craw. & D. 

Craw. & D. Abr. C. 
Cress. Insolv. Cas. 
Cripps* Church Cas. 
Cro. Car. 

Cro. £liz. 

Cro. J a«c. ... 

Cm. Dig. 

Conn. 

Curt 


D. 0. A. ... 
D. L. B« 


dark and Scully's Drainage Cases ' ... ... 

dayton's Beports and Pleas of Assizes at Yorke, 1 vol., 1631 — • 

difford and Bickar^' Locus Stan^ Bepoi^, 8 vols., 1873 — 1884 
difFord and Stephens* Locus Standi Beports, 2 vols., 1867 — 1872 
Cook's Lower Canada Admiralty Court Cases ... 

Coke's Entries 
Coke's Institutes 

Colonial Law Journal ... ... ... ... ... 

Coke on Littleton (1 Inst.) 

Coke's Beports, 13 parts, 1672 — 1016 
Nova Scotia B^orts (Cochran) ... 

Cockbum and Bowe's Election Cases, 1 vol., 1833 

Collyer's Beports, Chancery, 2 vols., 1844 — 1846 

Collectanea Juridica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Corayns’ Beports, King's Bench, Common Heas, and Ex- 
chequer, fol., 2 vols., 1695 — 1740 

Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Beports, King's Bench, fol., 1 vol., 1685 — 1003 
Connor and Lawson's Beports, Chancery (Ireland), 2 vols., 
1 * ^ 1^1 ... ... ... ... ... ... ... 

Congdon's Digest 

Const’s edition of Bott's Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Beports, King's Bench (Ireland), 1 vol., 

1833—1834 

tooke’s Practice Beports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Begister of the Common Pleas, 1 vol., 1702 — 

*i ... ... ... ... ... ... ... ... 

G. Cooper’s Beports, Chancery, 1 vol., 1792 — 1815 

C. P. Cooper’s Beports, Chancery Practice, 1 vol., 1837 — 1888 
C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 
... ... ... ... ... ... ... ... 
C. P. Cooper’s Cases temp, tottenham. Chancery, 2 vols., 1846 — 

1848 (and miscellaneous earlier cases) 

Coryton’s Beports 

Corbett and Daniell’s Election Cases, 1 vol., 1819 

CoiTespondance.s Judiciaires 

Couper’s Justiciary B^rts (Scotland), 6 vols., 1868—1885 ... 

Coutlees* IJnreported Cases 

Coutlees* Digest 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 

Cox and Atkinson’s Be^tration Apx>eal Cases, 1 vol., 1843 — 1846 

E. W. Cox’s Criminal Law Cases, 1843 — (current) 

8. C. Cox’s Equity Cases, 2 vols., 1746 — 1797 

Cox, Macrae, and Hertslet's Coimty Coiirts Cases and Appeals. 

1 voL, 1846—1862 ... 

Crompton and Jervis's Beports, Exchequer, 2 vols., 1830 — ^1832 
Crompton and Meeson's Beports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips' Reports, Chancery, 1 vol., 1840—1841 
Cohen's Criminal Appeal Beports, 1W)8— (current) 

Crompton, Meeson, and Boscoe^s Beports, Exchequer, 2 vols., 

... ... ... ... ... ... ... 
Crawford and Dix’s Circuit Cases (Ireland), 8 vols., 1888 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1887—1888 

Cresswell’s Insolvent Cases, 1 vol., 1827 — 1829 

Cripps’ Caiurch and dlei^ Cases, 2 parts, 1847—1850 

Croke’s Reports temp, (Carles 1., King’s Bench and (^mmon 

Pleas, 1 vol., 1025—1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 

Heas, 1 vol., 1682—1008 

Croke’s Reports temp. James 1., King’s Bench and Common 

Hew, 1 vol., 1608—1025 

Oruise B Digest of ttie Law of Real Property, 7 vols 

Ci^naham’s Reports, King’s Bench, lol., 1 vd., 1784—1786 

Cartels’ Bcclesiasflcal Reports, 8 vds., 1884— 1844 

Dubuiw’s Beports of the Hij^ Court of tlw Sooth 
Rspnblic 

I^non’s Qoeen’s Bench 'Reports ... 

D om i nion Law Beports 
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Befobts included in this Work and theib Abbreviations. 


Dftl* ••• 

D«lr. 

Dan* 

Dan. & li. 

Dav* ^ Mer. 

Bar. lr« ... 

Dav. Pat. Cas. 
Day 

Dea. & Sw. 

Deac. 

Deac. & Oh. 
Dears. & B. 

Dears. 0. 0. 

Deas & And. 

De O. ... 

De G, & J. 

De.G. & Sm. 

De G. F. & J. 

De G. J. &> Sm. 

De G. M. & G. ... 

Delane ... 

Dick 

Dirl 

Dods. 

Donnelly 

Doug. El. Cas. ... 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. & L. 

Dow. & Ry. K. B. 

Dow. & Ry. M. C, 
Dow. & Ry. N. P. 
Dov^ 1 . ... ... 

Dowl. N. S. 

Dr. & Wal. 

Dr. & War. 

jLlra. ... ... 

^Cre^w . ... ... 

Drew. & Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp, Sug. 


Dugd. Orig. 

Dunl. (Ct. of Sess.) 

Dunning 

Dude 

DyOT 

B. Ai A. ... 

... 

B. Sc B. ... 

B. B» Sc B. 

B« D. 0. ... 

B. D. L. 

B. li. R. ... 

B. B. <or Bag. Xlep.; 
B. B. 

Bag. Sc Tf 


Dali8on*s Reports, Common Pleas, £ol., 1 vol., 1646—1674 
Dalrymple^B Decisions, Court of Scssipn (Scotland), £oL, 1 vol. 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd's Mercantile Cases, 1 vol., 1828 — 1829 
Davison and Menvale's Reports, Queen's Bench, 1 vol., 1843 — 

Davys' (or Davis' or Davy's) Reports (Ireland), 1 vol., 1604— 
1611 ... ... ... ... ... ... ... •*. 

Davies' Patent Cases, 1 vol., 1786 — 1810 

Day's Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey's Ecclesiastical Reports, 1 vol., 1856 — 1857 

Deacon's Reports, Bankruptcy, 4 vols., 1834 — 1840 

Deacon and Chitty's Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsly and Bell's Crown Cases Reserve, 1 voL, 1866 — 1868 
Dearsly's Crown Cases Reserved, 1 vol., 1862 — 1856 ... 

Deas and Anderson's Decisions (l^otland), 5 vols., 1829 — 1832 

De Gex's Reports, Bankruptcy, 2 vols., 1844 — 1848 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale's Reports, Chance^, 6 vols., 1846—1852 ... 
De Gex, Fisher and Jones's Reports, Chancery, 4 vols., 1859 — 

De Gex, Jones, and Smith's Reports, Chancery, 4 vols., 1862 — 
1 865 ... ... ... ... ... ... ... ... 

De Gex, Mocnaghten and Gordon's Reports, Chancery, 8 vols.. 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1862 
Dickens' Reports, Chancery, 2 vols., 1669 — 1708 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1666 — 1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Doimelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 1774—1776 ... 

Douglas' Reports, King's Bench, 4 vols., 1778 — 1785 
Dow’s Reports, House of Ix>rds, 6 vols., 1812 — 1818 
Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Lowndes’ Practice Roijorts, 7 vols., 1843 — 1849 
Dowling and Ryland's Reports, King’s Bench, 9 vols., 1822 
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Dowling and Ryland’s Magistrates' Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Reports, 9 vols., 183(1 — 1841 
Dowling’s I^actice Reports, New Series, 2 vols., 1841 — 1843 
Drt^ and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

Drury and Warren's Reports, Chancery (Ireland), 4 vols., 1841 — 

Draper's King’s Bench Reports ... 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1869 
Drewry and Smale’s Reports, Chancery, 2 vols., 1859 — 1865 ... 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1868 — 
... ... ... ... ... ... ... ... 

Drury's Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 
*' 1844 ... ... ... ... ... ... ... ... 

Dugdale's Origines Juridiciales 

Session Cases (Scotland), 2nd Series, 24 vols., 

Dunnings Reports, King's Bench, 1 vol., 1763^1754 
Duiie's Decisions, Court of Session (Scotland), fol., 1 vol., 1621 

Dyer’s Reports, King’s Bench, 3 vols., 1518 — 1581 

Upper Canada Error and Appeal 

EUis and Blackburn's Reports, Queen’s Bench, 8 vols., 1852 — 
1 ... ... ... ... ... ... ... ... 

Ellis and Ellis's Reports, Queen’s Bench, 8 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis's Reports, Queen's Bench, 1 voL, 
1868—1860 ... ... ... ... ,,, 
Reports of the Eastern Districts Ck>urt (Cape) 18^ 

South African Law Reports, Eastern Distrute Local Division 

Eastern Law Reporter 

Engiirii Reports 

Ontario Eleciion Reports ... 

Eagle and Younge's Tithe Caaes, 4 vols,, I204rHl825 ... 


Eng, 

Scot, 

Eng. 

Eng, 

Eng. 

It. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 


Ir. 

Can, 

Eng. 

Eng, 

Eng, 


Ir, 

Eng. 

Soot. 

Eng. 

Scot. 

Ikig, 

Csa, 

Bog, 

Eng, 

Bag 
STS 
a At 



Baat 

East, P. 0 
Ecc. ^ Ad 
Eden 
Edgar 
Edw« 
Elchies . 
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Ea8t*s Keporta, King’s Bench, 16 Told., 1800 — 1812 
East’s Pleas of the Crown ... 

Spinks’ Ecclesiastical and Admiralty Beports, 2 toIs.,1863^ — 1855 
Eden’s Beports, Chancery, 2 vols., 1767 — 1766 
Edgar’s Decisions, Court of Session (Scotland), foL, 1721 — 1725 


Emden’s B. C. ... 

Eng. Pr. Cas. 

Eq. Cas. Abr. ... 
Eq. Bep. 

JESsp. ... ... 

■Esl. ... ... 

Exch. 

Exch. C. B. 

P. (Ct. of Sess.) 

JB’. ... ... 

P. & P 

P. N. D. 

Pac. Coll. 

Pale. 

Pale. & Pitz. 
Penton ... 

Perg. 

Pitz. Nat. Brev. 
Pitz-G. ... 

PI. K, ... 

Ponbl. 

I'or. ... ... 

Porb 

Port. De Laud. 
Portes. Bep. 
l^ost* ... ... 

Fount. ... 

Pox & S. Ir. 

Pox & S. Beg. ... 

Pras. 

Preem. Ch. 

Preem. K. B. 


Edwards’ Beports, Admiralty, 1 vol., 1808 — 1812 
Elchies’ Decisions, Court of Sessii 


on (Scotland), 2 vols., 1733 — 


1754 


Emden’s Building Contrads, Building Leases and Building 
Statutes ... ... ... ... ... **. *** *** 

Boscoe’s ]^glish Prize Ca6c3; 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 
Equity Beports, 3 vols., 1853 — 1855 
Espinasse’s Be^rts, Nisi Priiis, 6 vols., 1793 — 1810 ... 

Law Beports, Exchequer Division, 5 vols., 1875 — 1880 
Exchequer Beports (Welsby, Hurlstone, and Gordon), 11 vols., 
1847“~"1856 ... ... ... ... ... ... ... 

Exchequer Court Beports ... 

Fraser, Court of Session Cases (Scotland), 6th series, 1808 — 1906 
Poord’s Beports of the Supreme Court of the Cape of Good 
Dope, 1879“'”1880 ... ... ... ... ... «■. 

Foster and Finlason’s Beports, Nisi Prius, 4 vols., 1866 — 1867 
Pinnemoro’s Notes and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 38 vols., 1762 — 1841 
Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 
17 44” ■"■17 5 1 ... ... ... ... ... ... ... 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzherbert’s Natura Brevium 

Fitz-Gibbons* Reports, King’s Bench, foL, 1 vol., 1727 — 1731 
Flanagan and Kelly’s Reports, Bolls Court (Ireland), 1 vol., 

Fonblanquo’s Reports, Bankruptcy, 2 parts, 1849 — 1852 
Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 
Forbes* Decisions, Court of Session (Scotland), fol., 1 vol., 1705 
1713 ... ... ... ... ... ... ... ... 

Fortesque, De Laudibus Legum Angliae ... 

Fortcscue’s Reports, fol., 1 vol., 1692 — 1736 
Foster’s Crown Cases, 1 vol., 1708 — 1760 
PountainhaH’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1678 — 1712 

M. C. Fox and T. B. C. Smith’s Beports, King’s Bench (Ireland), 

2 vols., 1822 — 1826 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 
1895 ... ... ... ... ... ... ... ... 

Fraser (Simon), Election Cases, 2 vols., 1793 
Freeman’s Reports, Cliancery, 1 vol., 1600 — 1706 
Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1670'~1704 ... ... ... ... ... ... ... 


G. 




G. & B. 

G. I, Dig, 

G. W. L. 
Gal. & Dav. 
Gale 

Gaz. L. B, 
Geld. Dig. 
Gib. Cod. 
Giff. 

Gilb. 

GUb. C. P. 
GUb. Ch. 

Gilm. & F. 


Gl. & J. 

Glanv. ... 

Glanv. El. Cas. ... 
Glascock 


Gregorowskl’s Reports of the High Cbmt of the Orange Free 
State from 1883 ... 

Nova Scotia Reports (Geldert & Bussell) 

General Index Digest 

South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1843 

Gale’s Beports, Exchequer, 2 vols., 1835 — 1836 

New Zealand Gazette Law Beports 

Geldert’s Digest 

Gibson’s Codex Juris Eccleslastici Anglicani 
Giftard’s Reports, Chancery, 6 vols., 1867 — 1865 
Gilbert’s C^^s in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706— 
^1 ... ... ... ... ... ... ... ... 
Gilmour and Falconer’s Decisions, Court of .Session (Scotland), 
2 parts, Part I. (Gilmour) 1661 — 1666, Part II, (Falconer) 
1 ... ... ... ... ... ... ... 
Glyn ^d Jameson’s Reporte, Bankruptcy, 2 vols., 1819 — 1828 
Glanvme, De Legibus et Consuetudinious Begni Angliaa 
GlanviUe’s Election Cases, 1 vol., 1023—1624 ... 

Glascock’s Reports (Ireland), 1 vol., 1831—1832 
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Scot. 

Scot. 

Eng, 
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Scot. 
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Scot. 
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Scot. 
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Eng. 
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Can. 
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Reports mcLUDSD m thmi Work and their Abbreviations. 


I* III* JKiC* ••• ••• 

I. L. R. (VdI.) AU. 

1. L. B. (Vol.) Bom* 

I* L. B. (Vol.) Calc. 

I. L. R. (Vol.) hah. 

I. L. R. (Vol.) 3Iad. 

I. L. R. (Vol.) Pat. 

1. L. R. (Vol.) Ran. 

I* Ii. I?. ... ... 

I. L. 7. Jo* *.* 

I. R. (preceded by date) 
I. R. (Vol.) 0. L. 

I. R* !Ei<). ... 

X* R»*| R. Sg Hi. ... 


• • • 


Ind. Awards 
Ind. Jut. N. S. ... 
Ind. Jiir. O. S. ... 
Ir. Cir. R^. 

Ir. Jur. ... 

Ir. L. Rec. Ist ser. 
Ir. L. Rec. N. S. 
Irv. 

J, Bridg. 

J. B* Ri* ... ... 

* ... ... 

J* ]P* Jo* ... 

J * R* ... ... 

J. R. N. S. 

J. Shaw, Just. ... 

J a*c* ... ... 

Jac. & W. 

J ames ... ... 

Jebb & B. 

Jebb & S. 

Jebb, C. C. 

Jebb, Cr. & Pr. Cas. 

Jo. &> Oar. 

Jo* & Iiat* ... 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jut. N. S. 


• • • 

• • « 

• i • 


liH* ... * * * 

K, & G. 

J* .... 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

Kay 

Keb. 

Keen 

Keil. 

Kel. 

Kel. W. ... 

Keny. 

Keny. Ch. 

Kerr 


• • • 

• • # 
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Irish Law R^rts, 13 vols., 1838 — 1851 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 

Indian Law Reports, Patna 

Indian Law Reports, Rangoon 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1867 — (current) 

Irish Reports, since 1893 (e.gr., [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1866--1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Cotirt for Land Cases Reserved, 
1 vol., 1868 — 1876 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 
1 1 ... ... ... ... ... ... ... ... 
Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Reports 
Jurist Reports, New Series 
J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Repoits (James) ... 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1 1 1 ^^4r2l ... ... ... ... ... ... ... 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838—— 1841 ... ... ... ... ... ,,, ,,, 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 
Jebb’s Crown and Presentment Cases 


• • • 

• • • 

• • • 

t » • 

• • • 


• • • 


• • • 


Jenkins’ R^orts, 1 vol., 1220 — 1623 
Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
1 ... ... ... ... ... ... ... ... 
Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844 — 1846 ... ... ... ... ... ,,, 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1868—1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 

Jurist Reports, 18 vols., 1837 — 1864 

Jurist Reports, New Series, 12 vols., 1866 — 1867 


• •• 


Kotze’s Reports of the High Court of the Transvaal Province, 

1877—1881 1 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 ..! 

Kay and Johnson’s Reports, (Chancery, 4 vols., 1864 — 1868 ... 
Law Reports, King’s Bench Division, since 1900 {e.g,, [1901] 2 
* I ' l *) ... ... ... **. ... ... ... .. 

Karnes, Dictionary of Decii^ons, Court of Session (Scotland). 

fol., 2 vols., 1640—1741 ... 

Karnes, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716— 1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol*. 
1762 — 1768 ... ... .. 

Kav’s Reports, Chancery, Tvol., 1863—1864 
Keble’s Reports, fol., 3 vols., 1661—1677 

Keen’s Reports, Rolls Court, 2 vols., 1836—1838 

Keilwey’s Imports, King’s Bench, fol., 1 vol., 1327—1678 ... 

S^ John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1662—1707 
W. KelyMe’s Reports, fol,, 1 voL, Chancery, 1730—1732; 
King’s Bench, fol., 1731—1734 ... ... . ..; 

Kenyon 8 Notes of Cases, King’s Bench, 2 vols*, 1763—1769 ... 
gian^ry Ca^sinVol. II, of Kenyon’s Notes of Cfum^l753 — 1764 
New Brunswick Reports (Kerr) 


• • • 


« « • 
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• •• 




Ir. 

Ind. 

Ind* 

Ind 

Ind* 

Ind* 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 


Eng. 

Eng. 


N.Z. 

N.Z. 


Scot. 

Eng. 

Eng. 

Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. At 
Eng. 
Eng. 

Eng. 

Soot. 

Soot. 

Soot. 

Eng. 

Bng. 

Eng* 

Bng. 

Bng* 

Bng. 

Can. 



Rsfobts iNca.Tn>BD m this Work and theeb Abbreviations. 


Silkerraa 
Kn. & Omb. 

Konst* & W. Bat. App. 

Konst. Bat. App* 

L* & G. temp. Plunk. . 

L. ^ G. iemp. Sugd. 

L* & Welsh 

L. 0. Sc M. Gaz. 

Xi. 0. JT. • * . 

L. 0. L. J. 

L. 0. Bf. .*• 

L. G. R. 

L. 3*. Adm. 

L. J. Bey. 

L. J. 0. C. 

L. J. 0. P. 

L. J. Ch. 

L. J* • Seel. 

L. J. Ex. 

L. J. Ex. Eq. . 

L. J. E. B. or Q. 

Xi. 3* . AX. 0)* .1 

L. J. N. O. 


L. J. O. S. 

L. J. P. ... 

L. J. P. Sc M. 

L. J. P. 0. 

L. J. P. M. & A 
Xi. 3" o. . » • 

Xi. Xi. ]R>* ... 

L. M. & P. 

Xi. . ... 

Xi. R. A. Sc E* 

L. R. C. C. R. 
L. R. C. P. 

L. R. E(}. 

L. R. Exch. 

L. R. H. L. 


L. R. Ind* App. 

L. R. Ind. App. Siipp. 
Vol. 

Xi. Bf. Xr. ... 

L. R. P. & D. ... 

Xi. R. P. 0. ... 

Xi. R. Q. B. ... 

L. R. Q. B. ... 

L. R, Sc. & Div. 


• • t 
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L. T. 

L. T. Jo. 

L. T. O. S. 
li. Th. 
lane 

lat# ... 
Laws. Reg. Gas. 
lid. Raym. 

La. Sc Oa« 

XiOs^d^ ... 

Lioe temp . Hard. 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol.. 

1738—1762 

Knapp and Ombler^s Election Oases, 1 vol., 1834 — 1835 

Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

JBdnox s JtceporCs ... ... ... ... ••• ..a 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1009 — 
1^^ 1^$ ... ... ... ... ... ... ... ... 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Lloyd, and Goold’s Reports temp, Plunkett, Chancery (Ireland), 

1 vol., 1834 — 1839 ... ... ... ... 

XJoyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... ... ... ... ... 

XJoyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1820 1 830 ... ... ... ... ... ... ... 

Local Courts and Municipal Gazette 
Lower Canada Jurist 
Lower Canada law Journal 
Lower Canada Reports 
Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1866 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
J* ouirixal ) ... ... ... ... ... ... ... ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
law Journal, Probate and Matrimonial Cases, 1868 — 1859, 
1866 — 1875 ... ... ... ... ... ... ... 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1805 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1866 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1876... 

Law Reports, English and Irish Appeals and Peerage Claims, 
Ilouse of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Privy Coimcil, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877'~”1893 ... ... ... ... ... ... 

Law Reports, Probate and Divorce, 3 vols., 1866 — 1875 
Law Reports, I^rivy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1866 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, l^otch and Divorce Appeals, House of Lords 

2 vols., 1866"“”1875 ... ... ... ... ... 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

T ^a The mis ... ... ... ... ... ... ... ... 

Lane’s Rex>ort8, Exchequer, fol., 1 vol*, 1605 — 1611 
Latch’s It^orts, King’s Bench, fol., 1 vol., X625 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lard Raymond’s Reports, King’s Bench and Common Pleas, 
8 vols,, 1694—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Xaach’s Crown Oases, 2 vols., 1730 — 1814 
Sir G. liee’s Ecclesia^ical Judgments, 2 vols., 1752 — 1758 
T. Xae’s Cases temp, Hardwieke, King’s Bench, I vol., 1733 
1738 
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Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Can. 

Can. 

Can, 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng, 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 



Eng. 
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Leg* Bep. 
Legge .. 


Lev, 

Lew, C, C, 


Lib. Afis. 

Lilly 

Lloyd, L. R. 
IJoyd, Pr. Cas. 

Long. & T. 

Lords Journals .. 
Lud. £2. C. 
Lumley, P. L. C. 
Lt 


Lut. Reg. Cas. ... 
Lynd. 

lyi. ... ... 

8 , ... ... 

M. &W. 

O. R. ... 

M. H. a R. 

M. L. R. (Vol.) K. B, 

M. L. R. (Vol.) S. C. 
M. M. Cas. 

Mac. & G. 

Mac. & H. 

M‘Cle. 

M*ae. & Yo. ... 

Macf arlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) 


Macr. 

Madd. 

Madd. & G. 

Madox ... 
Madox, Exch. 


Man. & G. 

Man. & Ry. K. D. 

Man. & Ry. M. C. 
Man. L. J. 

Man. L. R. 

Man. R. temp, Wcod 

Mans 

Mar. L. C. 

March 

Marr 

Marsh 

Idarshi. ... ... 

Mayn. 


Bepoets included in this Woek and theie Abbreviations, 

Legal Reporter ... ••• ••• 

Legge’s [imports ... ... ... ••• ••• ••• 

Leonard's Reports, King’s Bench, Common Pleas and Exche* 

quer, fol., 4 parts, 1662 — 1616 ... ... ... ... •.* 

Levinz’s Reports, King’s Bench and Common Fleas, foL, 8 yols., 
iddo^^idod ... ... ... ... .*• 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822— 
1838 ... ... ... ... ... .•* *** *** 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 1631 ... 

Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 
Loift’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 
1841 — 1842 ... ... ... ... •.» ••• ••• 

Journals of the House of Lords ... ... ... ... ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 ... ... ... 

Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 

— 1704 ... ... ... ... ... ... ... 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. " 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828~~~1860 ... ... ... ... ... ... 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1830 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 

Montreal Law Reports, Superior Court 

Martin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Cliancery, 3 vols., 1849 — 
1862 ... ... ... ... ... ... ... 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 
M*CIeland’s Reports, Exchequer, 1 vol., 1824 ... 

M*Clelandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1 838 ' ' 1 839 ... ... ... ... ... ... ... 

Maclean and Robinson’s Scotch Appeals (House of Lords), I 
v^ ol. , 1 839 ... ... ... ... ... ... ... ... 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862 — 1873 ... ... ... ... ... ... ... 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 ... 

Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

6 vols., 1848 — 1852 

Manning and Granger’s Reports, Common Pleas, 7 vols.. 


• • • 

or 


• • • 
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• • • 


Manning and Ryland’s Reports, King’s Bench, 6 vols., 1827 — 

1 ... ... ... ... ... ... ... ... 
Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 

Manitoba Reports temp. Wood 

Man^n’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Repoi^ (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813—1816 

Marshall’s Reports 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


,,, 


Atm, 

Ewl 

Eng. 

Eng. 

Bng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

C’an. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 



Eng. 

Eng. 


• • • 



Bitosts jkcludeb in this Work and thjeie Abbreviations. 

« 

... Menzie*s Heports of tho Supreme CJourt of the Cape of Gk>od 
Hope, 1828 — 1850 

... Merivale’s Reporte, Chancery, 3 vols., 1815—1817 

.. ... Milward’s Ecclesiastical Reports (Ireland), 1 voL, 1819—1843 

.. ... Modem Reports, 12 vols., 1669 — 1755 

.. ... MoDoy's Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... 

Montagu’s Reports, Bankruptcy, 1 vol., 1829—1832 

... MontaguandAyrton*sReports,Bankruptcy, 3vols., 1832 — 1838 
... Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
u .. ... Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 


M6B« •** 

Mffl * ••• ... 

•«. .. ... 

Jdod. Rep. «. ... 

24ol. ... ** ... 

2don.t. ... .. ... 

Idont. . . ... 

Mont. & B. 

Mont. & Ch. 

Jdont. Jk ... 

Mont. D. & De G 

]Moo. So R. ... 

Moo. So S. 

Moo. Ind. App. 

Moo. P. C. C. ... 

Moo. P. C. C. N. S. 

Mood. So M. 

Mood. So R. 

Mood. C. C. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Alorr. ... ... 

31os. ... ... 

Mun. Rep. 

Murd. Epit. 

Murp. So H. 

Murr. , ... 

My. & Cr. 

My. So K. 

N. (preceded by date) 

. tA.0 C. ... ... 

So S. ... ... 

N. B. Dig. 

N. B. Eq. Rep. ... 

N. B. K. 

N. B. R. (All.) ... 

N. B. R. (Ber.) ... 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. So B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

. 1j. R. ... ... 

N. P. D. ... 

. ^5. JEt. ... ... 

N. 8. B. (Ooch.) 

N. 8. B. (G. & O.) 

N. 8. B. (G. &: B.) 

N. 8. B. (James) 

N. 8. B. (Old.) ... 

N. 8. B. (B. & O.) 

N. 8. B. (B. & G.) 

N. 8. B. (Thom.) 

N. 8. W. Adm. or Ad. 

N. 8. W. B. 

N. S. W. Bkpty. Cas. 

N. 8. W. Bq. 

N. 8. W. Ind. Arbtn. Cas. 
N. 8. W. L. B. ... ’ ... 

N. 8. W. Land App. Cta. 
N. 8. W. 8. O. B. (Eq.) 
N. 8. W. 8. 0. B. (L.) ... 
N. S. W. 8. C. R. N. 8. 

• a*a ... 

w. T. R 

N. 2. Jup. 

N. Z. Jiir, Mining Law 


Montagu and Macarthur’sR^orts, Bankruptcy,! vol., 1826— 1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 

Moore’s Privy Council Cases, 15 vols., 1836 — 1863 

Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s Repoits, Nisi Prius, 2 vols., 1830 — 1844 

Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532 — 1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and Huristone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 
Mylne and Craig’s Reports, C'hancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 

Northern Ireland Law Reports, 1925 — (current) (e.gr., [1925] N.) 
Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

New Brunswick Rejxjrts (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brunswick Reports (Pu^ey) 

New Brunswick Reports (Trueman) 

Natal Law Reports ... ... ... ... ^ ... 

South Airican Law Reports, Natal Provincial Division 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Reports (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty ... 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 

New South Wales Law Reports ... .. 

New South Wales Land Appeal Cotirts ... 

New South Wales Supreme Court Reports (Equity) 

New South Wales Supreme Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 

North-West Territories Reports ... 

New Zealand Jurist 

New Zealand Jurist Mining Law 
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S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 

Ir. 
S. Af. 
Tasmania 
Can. 
Can. 
Can. 
Can. 
Can, 
Can. 
Can. 
Can. 
Cau. 
Can. 
Can. 
(’an. 
Can. 
S. Af. 
S Af. 
Can. 
Can. 
Can, 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 

. Aus. 
Aus, 
Ind. 
Can. 
N.Z. 
N.Z. 



xxvi Reports included in this Work and their Abbreviations. 


N. Z. Jm. N. a .. 

]sr* z* li. H>* •• 

N. Z. L. B. 0. A. 

Nels 

Key. & M. K. B. 
Nev. & M. M. 0. 
Nev. & P. K. B. 
Nev. & P. M. O. 
New Mag. Oas. 

New Pract. Cas. 
New Bep. 

New Scss. Cas. .. 

Nfld. L. B. 

Nolan 

Notes of Cases ... 
Noy 


••• 






New Zealand Jurist, New Series 

New Zealand Law Beports, 1883 — (cuirent) 

New Zealand Law Beports, Court of Appeal, 5 vols., 1883 — 1887 

Nelson’s Beports, Chancery, 1 voL, 1625 — 1693 

Nevile andManning’s Beporte, King’s Bench, 6 vols., 1832 — 1836 
Nevile and Manning’s Magistrates^ Cases, 3 vols., 1832 — 1836 
Nevile and Perry’s Bepora, King’s Bench, 3 vols., 1836 — 1838 
Nevile and Perry’s Magistrates’ Cases, 1 voL, 1836—1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 

184:4: 1850 ... ... ... ... ... ... ... 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 
New Beports, 6 vols., 1862 — 1865 

New Sessions Magistrates* Cases (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844~~~ 1851 ... ... ... ... ... 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have 
following meanings, and the classification of the annotatiiig cases baa been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such os are classifled as 
** Referred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally arc grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter ae. The terms used in classic 
fying the annotating cases are as follows : — 

” Appmed ” (Apld.). — ^This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — ^This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

” Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” DiSTTNGUiSHEaj ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ ExpIaAINED ” (Dxpld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.). — Ck>mpare ” Appi.ied,” aupra, 

** Eolix>wed ” (Folld.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are«Bub- 
Btantially identical in the two cases. 

** Not Foixowbd ” (N.F.). — Compare ” Foedowed,” aupra, to which it is the adverse. 

** OvEHRUi^BD ” (Overd.). — ^This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
In the latter case is held to be wrong. 

** Hefebred ” (Refd.). — This expression is used only where the annotating case with 
the point of the Digest paragraph and is writhout comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — ^This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Note. — The Act now in force in England is Income Tax Adt 1918 (c. 40), as amended by the annual 
Finance Acts. These Acts are given the collective short title “ the Income Tax Acts ** (Finance Act^ 1019 
(c. 32), s, 28), are referred to in this Title by their respective years. References to Schedules A-E 
are to the Schedules of the 1918 Act, as amended by subsequent Acts. 


Part 1. — Administration. 


Sect. 1.— OFFICIALS AND THEIR DUTIES. 

Sub-sect. 1. — General, Additional, ex- 
officio AND Special Commissioners. 

See 1918 Act, ss. 57-74. 

1. Commissioners — Jurisdiction to decide ques- 
tions of fact — English company carrying on 
business partly abroad.] — ^An English co., incor- 
porated under the cos. Acts, had its registered 
office in the district of Clerkenwell, & there carried 
on a business, in respect of the profits of which 
they were chargeable to income tax under Schedule 
D. by the comrs. for that district. For the pur- 
pose of the assessment of the co. in respect of their 
profits, the comrs. drew the inference of fact that, 
having regard to the relations existing between the 
co. & an American co. trading at Rochester in the 
United States, the bulk of the shares in which 
was held by the Enghsh co., the business 
profits of the American co. were technically 
the business & profits of the English co., that 
the head, scat, & directing power of the co. 
were at the registered office in London, & that, 
if the profits of the business carried on at Rochester 
were technically the profits of the American co., 
that CO. was for all purposes the agent of the 
English CO. The English co. applied for a writ 
of prohibition to the comrs. to prohibit them from 
assessing that co. in respect of the profits of the 
American co., on the ground that the business 
of the American co. was not in truth the business 
of the English co., & that the comrs. therefore 
had not, & could not by an erroneous decision 
on the facts give themselves, jurisdiction to assess 
the English co. in respect of the profits of that 
business ; — Held : the comrs. having jurisdiction 
imdor Income Tax Act, 1842 (c. 35), s. 106, to 
assess the English co. to income tax in respect of 
profits of a business, carried on either wholly or 
in part only in Great Britain, they had for the 
purposes of that assessment jurisdiction to decide 
all questions of fact necessary for ascertaining the 
amount of those profits, & therefore proliibition 
would not lie, the proper remedy, if the decision 
of the comrs. were wrong in point of law, being 
by appeal upon a case iftated. — R. v. Clerken- 
well General Comrs. of Taxes, [1901] 2 K. B. 
879 ; 86 L. T. 603 ; 65 J. P. 724 ; 17 T. L. R. 
744 ; sub nom. R. v. Income Tax Comrs., 70 
L. J. K. B. 1010, C. A. 

Annotations : — Consd. fi. v. Kensington Iiiooino Tax Coiurg., 
11914] 3 K. B. 429 ; 11. v. Bloomsbury Income Tax 
Ck)mrs., [1915] 3 K. B. 768 ; R. v. Swansea Income Tax 
Comra..Ex p. English Crown Spelter Co., [1925] 2 K. B. 
250. Mentd. K. V, Electricity Comrs., Ex p. London 
Electricity Joint-Committee Co. (1920), Ltd., [1924] 1 K. B. 


Sub-sect. 2, — Clerks, Assessors, Collectors, 
Inspectors and Surveyors. 

See 1918 Act, ss. 76-89. 

2. Collector — ^Liability of surety — ^No return of 


defaulters.] — If, in an action on a bond given by 
the sureties of a collector of taxes, there be breaches 
assigned, that the collector did not pay over 
money received, & that he did not duly demand ^ 
enforce payment of the taxes, it is not necessary, 
on the part of pltf., to prove exactly what money 
he received ; for if it be proved that he was to 
collect a certain sum, &; that he paid over a smaller 
sum, & did not take proper steps to exonerate 
himself from the residue, pltf. will be entitled to 
recover. 

No return is made of any list of defaulters, which 
should have been done to discharge the collector ; 
& by not retmning such a list, persons are enabled 
to nm away, who would otherwise have been 
obliged to pay their taxes ; & therefore the 

collector is liable for those taxes (Lord Tenterden, 
C.J.). — ^Loveland v. Knight (1828), 3 C. & P. 106, 
N. P. ; subsequent proceedings^ 1 Man. & Ry. K. B. 
697. 

3. Invalid appointment.] — Sureties 
in a bond given by a collector of property 
& income tax, under Income Tax Act, 1842 
(c. 36), conditioned for the due collection & pay- 
ment of the sums assessed under the Act, are 
not liable in respect of moneys collected by him 
without legal authority, i.e. before he is furnished 
with the duplicate assessment & warrant to collect, 
as mentioned in sect. 172 of the Act. 

The condition recited that A. “ had been duly 
nominated & appointed a collector for the year 
ending,” etc. ; & that duplicates of the assess- 
ments had been delivered & given in charge to him, 
with a warrant or warrants for collecting the same. 
In an action against the sureties, for A.’s default : 
— Held : they were not estopped by these recitals 
from showing that there had been no complete 
appointment of A. as collector, & the duplicate 
assessments & warrant to coUect had not been 
delivered to him. — Kepp v. Wiggett (1850), 10 
C. B. 35 ; 20 L. J. C. P. 49 ; 16 L. T. O. S. 172 ; 
14 Jur. 1137 ; 138 E. R. 16, 

Annotation : — Mentd. Durham Corpn. v. Fowler (1889). 22 

Q. B. D. 394. 

4. Increase of risk — ^Tax increased 
since bond given.] — The condition of a bond, after 
reciting that “ A. had been appointed a collector 
of the property, income & assessed taxes, which 
h^ been or thereafter should be charged or assessed 
within the parish of D,, under & by virtue of the 
several Acts relating to the said duties,” provided, 
in the usual terms, that the bond should be void 
if A. should properly discharge the duties of his 
office. By a subsequent Act the income tax was 
raised 2d. in the poimd : — Held : this alteration 
in the law increased the risk of the sureties & 
avoided the bond. — ^Badger v. Finch (1867), 29 
L. T. O. S. 88. 

See^ generally^ Guarantee, Vol. XXVI., pp. 02 
et seq. 


PART I. SECT. 1, BUB-SECT. 2. 

ft. Asstssofs — Land valuation—— 
AppoirUmerU of surveyor of taxes .] — 
Whore the surveyor ol taxes is not 
appomteti asBcssor under Lands Valua- 


tion (Scotland) Aota the valuation is 
not binding i/nth respect to inoomo 

U8.-SCOT. 

b. AppolfUment for district — 


When invalid.] — It is incompetent 
for general comrs. of income tax for 
a distriot to appoint an assessor of 
income tax for tno whole distriot when 
it indudos a buigh for wblcb an 
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5. Appointment tor several parishes.] 

Under 43 Geo. 3, c. 99, assessors & collectors of 
assessed taxes may be appointed for districts 
consisting of several parishes ; & it is not incum- 
bent upon the comrs. to appoint separate assessors 
or collectors for each parish. — Clabk v. Ledger 
(1860), 16 L. T. O. S. 124 ; 14 J. P. Jo. 686. 

See 1918 Act, s. 80 (1). 

6. Security - — Increase during term of 

office.] — Taxes Management Act, 1880 (c. 19), 
s. 74, which provides that the Board of Inland 
Kevenue may c^ for security from a collector of 
taxes whenever it thinks fit, entitles the Board at 
any time during a collector’s term of office to 
demand increased security if the Board thinks it 
desirable to do so. — Maxwell v. Nathan (1915), 
:U T. L. R. 288. 

See 1918 Act, s. 81. 

7. Assessors — Appointed for several parishes.] 

— Clark v. Ledger, No. 5, ante. 

See 1918 Act, ss. 76, 77. 

8. Surveyor — Undertaking to surrender ap- 
pointment on termination of service — Dismissal — 
Enforcement of undertaking.] — If a surveyor of 
taxes, who on his appointment undertakes that 
on the termination of his service he will on request 
surrender the document by which he was formally 
appointed, is justifiably dismissed, the undertaking 
can be enforced by an order of the ct. — Fisher v. 
Steward (1920), 36 T. L. K. 395. 

Exemption from serving certain offices — Collec- 
tors & commissioners.] — See 1918 Act, ss. 231, 232. 

9. Persons employed by the Inland 

Revenue In the collection tax — What constitutes 
employment.] — ^A member of a firm of foreign 
bankers, which carries on business in London &> 
is employed by the Inland Revenue Comrs. in 
the collection of income tax on foreign dividends 

is paid by poundage, is not employed by the 
Inland Revenue Comrs. within Juries Act, 1870 
(c. 77), s. 9, & the Schedule to that Act, & is not 


on that ground exempt from jury service. — 
Ex p. Van Druten (1913), 30 T. L. R. 198. 


Sect. 2. -^PROCEEDINGS BEFORE ASSESSMENT. 

Sub-sect. 1. — In General. 

See 1918 Act, ss. 98-131. 


Sub-sect, 2. — Notice to Person to be 

Charged. 

10. Necessity for notice — Additional assess- 
ment.] — ^Pltf. was the manager of a limited co. the 
registered office of which was in the city of London. 
The CO. did no business & pltf. only attended at 
the co.’s office on rare occasions. The Comrs. of 
Income Tax for the city of Ix)ndon made an 
additional assessment under Schedule E. of the 
Income Tax Acts upon pltf. in respect of the 
salary paid to him as manager of the co. Notice 
of the assessment & a written demand for payment 
were left at the co.’s office, but were not received 
by, & did not come to the knowledge of, pltf. 
Pltf. not having paid the tax, a distress was levied 
in respect thereof at his dwelling-house : — Held : 
under Income Tax Act, 1842 (c. 35), & Taxes 
Management Act, 1880 (c. 19), notice of an addi- 
tional assessment & a demand for payment must 
be given to the person sought to be charged ; the 
co.’s office was not pltf.’s “ usual or last known 
place of abode ” within sect, 16 (e) of the latter 
Act, & therefore, no valid assessment had been 
made upon pltf. & the distress was wrongful. — 
Berry v. Farrow, [1914] 1 K. B. 632 ; 83 L, J. 
K. B. 487 ; 110 L. T. 104 ; 30 T. L. R. 129. 
Annotation: — Refd. G. W. Ky. v. Bater, [1922] 2 A. C. 1. 

11. Where service must be made — Place of 
abode — Service at company’s office — Official of 
company.] — ^Berry v. Farrow, No. 10, ante. 

See 1918 Act, s. 220. 

that he did not receive it, & on this 
beinsr showTi he should not be con- 
victed for non-compliance therewith. — 
Robins v, Forbes, [1921] 1 W. W. R. 
438 ; 66 D. L. R. 496 ; 14 Sask. L. R. 
142 ; 34 Can. Crim. Cas. 135. — CAN. 

g. ,] — A notice was sent by 

registered mail to the proper office 
address of a person requiring him to 
make a return. He never received the 
notice, which was delivered to ono 
who occupied his office in his absence 
& recoivod his mail, although not 
authorised in writing to receive 
registered mail ; — Held : liable for 
disregard of the notice ; where the 
registered letter is posted 8c should not 
be nnoxpeoted by the addressee the 
act of regfistering & mailing is sufficient : 
being in default, the adm^see should 
have expected the notice 8c provided 
for its being received & dealt with ; 
postal regulations directing that the 
postman shall not deliver a registered 
parcel to a jierson other than the 
addressee unless the person receiving 
it is authorised by tne addressee in 
\vTitiug are regulative only, 8c ofumot 
bo invoked by the addressee in suoii 
case. — R. v, Meehan, [1924] 2 W. W. 
R. 1231 ; [1924] 3 W. W. R. 305.— 
CAN. 


officer of income tax has ali'eady boon 
appointed assessor imder Valuation 
Acts. — Lord Advocate v, Cunino- 
HAMK Division op Ayrshire Income 
Tax General Comrs. (1895), 22 R. 
(Ct. of Sess.) 986 ; 32 Sc. L. R. 709 ; 
3 S. L. T. 72.— SCOT. 

PART I. SECT. 2, SUB-SECT. 1, 

c. Asaesament of underwritera — List 
to be prepared for aaaesaor.y—A firm 
of underwriters are bound to de- 
liver to the assessor of income tax 
a list of the persons for whom they 
conduct the business of underwriting 
with the names 8c addresses of such 
persons, & to include in such list the 
amount of profit efiloiring to each 

Advocate v. Gibb 
(1906), 8 P. (Ct. of Sess.) 887.— SCOT. 

d. Validity of regulationa reQuiring 

Petersen (1899), 
25 V. L. R, 240.— AUS. 

e. Compvlaory return of income — 

^aaeaament by commiasUmera in default 
V f-bo combined effect of 

Laud 8c Income Tax Assessment 8c of 

a tax is im- 
Inwmes exceeding £200, 
low that amount not being 
to income tax. Tho comrs. 


were to give notice requiring all per- 
sons liable to taxation to “ furnish 
returns for tho purpose of assessment 
of Land & Income Tax."* By a 
regulation having the foi*ce of law 

every person in receipt of income 
within the meaning of the said Acts ** 
is required to make a return. If any 
person makes default in furnishing such 
return tho comrs. may make an assess- 
mont “ of the amount on which, in 
their judgment, tax ought to bo 
charged ’* : — Held: a return must bo 
made of income whether or not it 
exceeded £200, & in the absence of 
such return tho comrs, were entitled 
to make a default assessment. — 
Taxation Comrs. v. Mooney, [1907] 
A. C. 342 ; 76 L. J. P. C. 64.— AUS. 

PART I. SECT. 2, SUB-SECT. 2. 

f. Where demand not received by 
peraon to whom addreaaed .] — Proof of 
medling under Income War Tax Act, 
1917, 8. 8 (1), of a registered letter 
requiring a rotura to he made, ts only 
pnmd facie evidence of receipt of tho 
letter, &, even if it appears the letter 
was delivered by tho postmaster to tho 
ono who on other oocasions had re- 
ceived mail to the person addressed, it 
is open to the person addressed to show 
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Part II. — Schedule A. 


Sect. 1. —APPLICATION OF SCHEDULE. 

See 1918 Act, ached. A. 

As to property in London, see Valuation (Metro- 
polis) Act, 1809 (c. 67). 

12. Mines — ^Effect of Revenue Act, 1866 (c. 36), 

s. 8.] — A colliery co. bought freehold & lease- 
hold coal mines, & raised some of the coal & sold it. 
At the end of the first years* working the mines, 
by reason of the coal gotten during the year, 
were worth £10,424 less than the price for which 
they were bought. The co., being assessed to 
the income tax under Schedule D. in respect of 
the profits of their business as colliery proprietors 
for that year, claimed to deduct £10,424 for 
exhausted capital : — Held: (1) by virtue of above 
sect, the mines were assessable imder Schedule D. 
of Income Tax Act, 1842 (c. 35), s. 100, & not under 
Schedule A. ; (2) in estimating ** the full amount 
of the balance of the profits or gains ’* of the 
business under Schedule B., Case I., r. 1, the 
deduction ought to be made, & it was not one of 
the deductions forbidden by Schedule D, Case I., 
r. 3, or by Income Tax Act, 1842 (c. 35), s. 159. — 
Knowles v. McAdam (1877), 3 Ex. D. 23 ; 47 
L. J. Q. B. 139 ; 37 L. T. 795 ; 26 W. R. 114 ; 
1 Tax Cas. 161. 

Annotations: — As to (1) Ovsrd. Coltness Iron Co, v. Black 

(1881), 6 App. Cafl. 315. Rsfd. Allanza Co. v. Bell, [1905] 

1 E. B. 184. As to (2) Distd. Watney v. Muagrave (1880), 

5 Ex. 1). 241. Consd. Allanza Co. v. Boll, [1905] 1 K. B. 

184. Refd. Broughton Coal Co. v. Kirkpatrick (1884), 

14 Q. B. D. 491. 

A tenant of minerals^ 
though he may be under a constant vanishing 
expense in sinking new pits as the old ones become 
exhausted, is not entitled, in computing the profits 
for assessment of income tax, to deduct from the 
gross profits a sum estimated as representing 
the amount of capital expended in maMng bores 
& sinking pits, wluch have been exhausted by the 
year’s worldng. 

Can a mine owner write off & deduct from the 
gross earnings of his mine in a particular year, a 
sum to represent that year’s depreciation of all 
the pits in the mines whenever sunk ? I am 
clearly of opinion that this cannot be done. It 
may be proper for a trader, or for a trading co., 
to perform m his or their books an operation of 
this kind every year, in order to judge of the sum 
that can in that vear be safely taken out of the 
trade & spent as trade profits. But I am clearly 
of opinion that the owner of a mine cannot qud 
owner thus manipulate his accounts when the 
question is, imder sect. 60 of tl^ principle Act 
[Income Tax Act, 1842 (c. 35)] what is the amount 
of profits received ” from the mine in each of the 
five years upon which the average is to be taken ? 
(Lord Cairns). 

A pit sunk to approach the mineral under- 
ground is not unlike a road made above groimd, 
from the pit’s mouth to the highway, as means of 
transporting the mineral to the market. If a 
man were possessed of such a haine dc such a road, 
it would be true that as the mineral was gradually 
worked out, the road & the capital sunk in TWfl Ving 


it, equally with the pit, & the capital involved 
in making it, would gradually be exhausted & 
lost ; but the decaying character of the property 
would not make it the leas subject to be taxed, 
according to its annual value or the profit obtained 
by using it, as long as the mineral lasted (Lord 
Penzance). 

(2) I am not prepared to say that, under the 
words Income Tax Act, 1842 (c. 36), a mine- 
owner might not in some cases be entitled to an 
allowance in respect to the cost of sinking a pit, 
by means of which pit the minerals are gotten 
which are the source of profit for the year in 
which the pit was sunk (Lord Cairns). 

1 do not wish to lay down any general pro- 
position, either that money expended in sinking 
pits can never be in the nature of expenses incurred 
within the five years in working the coal so as to 
be properly taken into accoimt in estimating the 
profits made in that period, or to say what, if any, 
the circumstances are under which it may be done 
(Lord Blackburn). 

(3) The effect of Revenue Act, 1866 (c. 30), 
s. 8, is not to transfer mines for the purposes of 
income tax from Schedule A. of Income Tax Act, 
1842 (c. 35), s. 100, to Schedule D. but only to cause 
the duties to be assessed according to the pro- 
visions laid down as to secrecy, etc., in Schedule D. 
so far as not inconsistent with the rides of Schedule 
A. — Coltness Iron Co. v. Black (1881), 6 App. 
Cas. 315 ; 61 L. J. Q. B. 626 ; 46 L. T. 145 ; 46 
J. P. 20 ; 29 W. R. 717 ; 1 Tax Cas. 287, H. L. 

AnnotcUians : — As to (1) FoUd. Broughton Co«d Co. v, 
Kirkpatrick (1884), 14 Q. B. D. 491. Conid. Edinburgh 
Southern Cemetery Co. v, Kinmont (1889), 2 Tax Caa. 
516; Alianza Co. v. Bell, [1905] 1 K. B. 184. Apld. 
Kauri Timber Co. v. Taxes Comr., [1913] A. C. 771. Bad. 
Gillatt & Watts v. Colquhoun (1884), 33 W. R. 258 ; 
Burnley S.S. Co. v. Aiken (1894), 3 Tax C^. 275 ; London 
Cemetery Co. v. Barnes, [1917] 2 K. B. 496. As to 
(2) Consd. Morant v. Wheal Grenville Mining Co. (1894), 
71 L. T. 758 ; Bonner v. Basset Minos (1913), 108 L. T. 
764. As to (3) Consd. Wakefield R. C. v. Hall, [1912] 

2 K. B. 265. OeneraUVf Reid. Mersey Docks Sc Harbour 
Board v. Lucas (1881), 46 J. P. 388 ; Colquhoun v. Brooks 

» , 14 App. Cas. 493; Reid's Brewery Co. v. Male 
, 64 L. T. 294 ; Gresham Life Assce. Soc. e. Styles, 
[1892] A. C. 309. Mentd. Lambert v. Neuchatcl Aspholte 
Co. (1882), 51 L. J. Ch. 882 ; Grainger v, Gough, [1896] 
A. C. 325. 

14. Building society mortgage.] — ^A benefit bidld- 
ing society lent money to borrowing members 
at a fixed rate of interest, & took from them a 
security on their property. The repayment of 
the loans was by weekly payments of a fixed 
sum, in respect of principal & interest, the pro- 
portion of interest to principal in each pa 3 nnent 
decreasing as time went on, & the principal remain- 
ing due decreased. No d^uction was allowed to 
be made by the borrower in respect of income tax. 
The society were assessed to income tax under 
Schedule D. on the interest they received, as being 
interest of money within Income Tax Act, 1863 
(c. 34), 8. 2. On a case stated : — Held : the 
expression ** interest of money ” in the sect, is 
not restricted to annual inters, & the interest 
received by the society was not in respect of a 
loan on land, but of a contract relating to interest 


PART II. SECT. 1. 

11 Applt. was th© pub- 

110 omoer of owners of land upon wnloh 
Uiey earned on coal mining operations, 
& their income during 1906 Sc 1907 was 
derived from the working of their 
oofu mines Sc from the sale of the coal : 


. iv ’ 8.pplt.'g income was derived 
from the ownership or use of land.-— 
A dam s v. Taxation C^mrs., Taxation 
Oo^. V. ADiUia (1809), 10 0. L. E. 

for removal of coUiery 

iraymems for dross removed 


— Whether assessable as ** annual 
value ,**] — landed proprietew, on 
whose estate binge of ooTliery dross had 
lain for many years, entered Wo 
agreements for weir removal. The 
oontiaetor undertook to make montldy 
payments at atonnagerate aatbe weight 
of the maWial was aacMWtataed on 
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of money lent, & waa therefore aasessable in 
their hai^ to the income tax. 

In my view we have nothing to do with Schedule 
A., for this is not a case of money lent in respect 
of land, but of money lent to those who wish to 
borrow it (Xx>rd Esher, M.B.). — ^Leeds Benefit 
B xJiLDiNG Society v. Maixandaine, [1897] 2 
Q. B. 402 ; 06 L. J. Q. B. 813 ; 77 L. T, 122 ; 61 
J. P.676; 18T. L. B. 636; 3 Tax Oas. 577, C. A. 

Annotationa : — Lord Advocate v, Edinbursrh Corpn. 

UOOS), 4 Tax Cae. 627 ; Eaet Indian Ry. v. Sroretary of 

State in Ck)unoil of India (1905), 92 L. T. 495 ; Schulze v. 

Benstod (1915), 7 Tax Cas. 30 ; Sweet v. Maodiormid (or 

Henderson) (1920), 7 Tax Cas. 640. Mentd. I. R. Coihrs. 

V. Hay (1924), 8 Tax Cas. 636. 

15. Property yielding no profits — Capable of 
occupation — ^Public sewer — Contributions by other 
authorities.] — (1) A sewer was made, controlled 
by, Sc vested in a local authority in pursuance of 
statutory powers. It was rated to the poor rate. 
The local authority made no profit or gain out of it. 
The cost of making Sc maintaining it was paid 
for by a public loan repayable by annual instal- 
ments. The moneys for the repayment were 
found partly by contributions levied from neigh- 
bouring district councils whose sewage went 
through the sewer & partly fixim rates ; Sc this 
was the only income. Upon an assessment to 
income tax as to a portion of the sewer : — Held : 
the local authority was chargeable to income tax 
in respect of the annual value of that portion of the 
sewer as a hereditament capable of actual occupa- 
tion under Income Tax Act, 1842 (c. 35), s. 60, 
Hched. A., No. I. 

(2) Schedule A,, No. III., applies to the pro- 
perties therein specified when such propei-ties are 
used as trading concerns for the purpose of earning 
profits, but when such properties are not used as 
trading concerns they are assessable imder No. I. 
Sc not under No. III. 

(3) The word “ drains ” in No. III. is not 
applicable to a public sewer but must be con- 
strued on the ejusdem generis principle by. the 
context in which it occurs. — ^Ystradyfodwg & 
Pontypridd Main Sewerage Board v, Bensted, 
[1907] A. C. 264 ; 76 L. J. K. B. 876 ; 97 L. T. 
141 ; 71 J. P. 426 ; 23 T. L. B, 621 ; 51 Sol. Jo. 
688 ; 6 L. G. B. 865 ; 6 Tax Cas. 230, H. L. 

Annotaiiona : — Aa to (1) Befd. Hill r. Gregrory, 11912] 2 K. B. 

Gl. Aa to (2) Consd. Shaw v. Lichfield Conduit Lands 

Trustee.*) (1920), 7 Tax Cas. 597. Reid. Harris v, Edinburgh 

Corpn. (1907), 5 Tax Cas. 271. 

16. Waterworks belonging to trustees 

of charity — ^Bulk of expenses met by endowment 
fund.]— The trustees of a charity owned a reservoir 
Sc certain land connected therewith, which, under 
a deed of trust of 1663, was used to provide a water 
supply to the inhabitants of the city of L. The 
water supply was confined to the limits of the city, 
no charge being made by the trustees for water 


supplied for public purposes Sc a nominal charge 
only for water supplied for domestic Sc trade 
purposes. Three-quarters of the expenses of the 
imdertaking were met out of the endowment income 
of the trust Sc one-quarter only was obtained from 
the persons to whom water was supplied : — Held : 
the waterworks were not a concern chargeable 
under Schedule A., No. III., but were a heredita- 
ment chargeable \mder Schedule A., No. I. — 
Shaw v, Licjhpield Conduit Lands Trustees 
(1920), 7 Tax Cas. 697. 


Sect. 2.— MEIHOD OF ASSESSMENT. 

Sub-sect. 1. — In General. 

17. Applicability of rules of Schedule D — Effect 
of Revenue Act, 1866 (c. 36), s. 8.] — Knowles v. 
McAdam, No. 12, ante, 

18. .] — Coltness Iron Co. v. Black, 

No. 13, ante, 

19. Separate concerns carried on by 

one person.] — Wakefield Bural Council 
Hall, No. 279, post, 

20. **Rent’* — Purchase price of term of years 
in mine — Payable by variable Instalments — ^Flxed 
annual minimum.] — Taylor v, Evans, No. 335, 
post, 

21. Incorporation of partnership — ^Accounts for 
last five years — ^Liability of company.] — Ryhope 
Coal Co. v. Foyer, No. 208, post, 

22. Not controlled by poor rate assessment.] — 

Premises having been assessed to income tax. 
Schedule A., on annual value in excess of the gross 
annual value in the poor rate, it was contended that 
the comrs. were bound to observe the latter value 
as the maximum annual value : — Held : they were 
not so bound. — ^Walbler v, Brisley (1900), 4 
Tax Cas. 254, D. C. 

23. .] — Gundry V, Dunham, No. 580, 

post, 

24. Property capable of actual occupation — 
Whether Included under No. I. or No. III.] — 

Ystradypodwg Sc Pontypridd Main Sewerage 
Board v, Bensted, No. 16, ante, 

25. Annual value for preceding year — As 

value for current year — ^Whether conclusive.] — • 
(1) The lessee of a theatre imder an agreement 
which provided that the lessor should insure the 
premises claimed to deduct the amount of the fire 
insurance premium so paid by the lessor in arriving 
at the value for assessment made upon him 

under Schedule A. of the Income Tax Acts Sc for 
inhabited-house duty for the year ending Apr. 1905* 
The value of the premises adopted for 

Schedule A. Sc inhabited-house duty during the 
year ending Apr. 1904, was £1,500 : — Held : the 


removal. The proprietor did d 
carry on a business of selling collie 
dross : — Held : the payments were n 
assessable to income tax as the anni 
value of land under Schedule 
Rule 1, in respect that the agreome 
was not a lease. — Roberts (Inspect 
OF Taxes) v, Belhaven Sc Stentoi 
SCOT^^ Exeoutobs, [1925] S. O. 635. 


PART 11. SECT. 8, SUB-SECT. 1. 

1. Rent reserved by lease — Inelti- 
sive r^ for realty df peraonaliy — 
^PPortionnient,h---wh.eve a lease is 
ir^ted of heritable Sc movable 
®Wooti sA an Inclusive rent for the 
u aaeeesments must be 

UmlM to so much of the rent as is 
payable according to a fair valuation 
Wr tbe aseeptable sub)eot 8 .*~-^ 42 !i? 8 Bta:« 


V. Inland Revenue (1879), 1 Tax 
Cas. 234.— SCOT. 

m. jV’of concl'uaive of annual 

value,] — A mother granted to her son 
a lease of a public-house at a rent of 
£19 10s., such lease, dated May 2, 
1898, being in continuation of one 
dated July, 1889. The comrs. for 
general purposes considered that they 
were not bound to accept either lease 
in the olroumstances as oonolusive 
evidence of the annual value of the 
premises. Sc fixed such value at £40. 
The ot. affirmed the determination of 
the comrs. — Stocks v, Sullbt (1899), 
4 Tax Cas. 98. — SCOT. 

24 i. Property capable of adtudl 
occupation — Whether included under 
No, I, or No, III ,] — ^The premises are 
asseasabla on their annual value under 
6 4^ 6 V^ot. 0 . 36, Bched. A., No. I., 9c 


ho case does not fall within sect. 60, 
Jehed. A., No. III., as modified by 
19 Sc 30 Viet. o. 36, s. 8. — Habrtb 
Surveyor of Taxes) v, Edinburgh 
JoRPN. (1907), 5 Tax Cas. 271. — 
ICOT. 

25 i. Annual value for preceding 
fear — Aa value for curren* year — — 
Vhdher concltiaiee.]- — By New South 
Vales Land 9c Income Tax Assess- 
nent Act, 1895, s. 27 (1). the amount 
)f taxable income for the year pie- 

» the year of assessment should 
an as the basis of calculating the 
noome tax payable, 9c by sub-sect, f 
ihat in all other cases, i.e. not spe^uM 
n preceding sub-eeots. the taxable 
unount isffiould be the total amount of 
Income from all sources lees authorieed 
leduotions : — RM ; sub-sect. 6 applied 
lio xesp.*8 case, whose ^ooxne 
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Seel. 2.—Mahodof aaaeesment: Sub-aecte. 1, 2, 3, 4, 
5, 6. Sect. S .] 

words “shaU be taken ” of Finance Act, 1004 
(c. 7), a. 7 (S), were conclusive, A preclude any 
appeal as to the annual value of the premises in 

the next subsequent year. 

(2) Seniible-: the amount of the fire iMurance 
premiums covenanted to be paid by the lessor 
ought not to be deducted from the annum rent 
paid by the lessee in arriving at the annum 
of the premises for assessment under Schedule A. 
of the Income Tax Acts & for inhabited-house 
duty. — Turner v. Carlton, [1909] 1 K. B. 9^ ; 
78 L. J. K. B. 378 ; 100 L. T. 400 ; 5 Tax Cas. 395. 

Seej now, 1923 Act, s. 26 (1). 

26. Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 2 (1) (d) — Increase 
in respect of repairs — Increase In rent for purpose 
of assessment. Where, in the case of a dwelling- 
house to which above Act applies, the landlord 
increases the standard rent, imder sect. 2 (1) (d) 
of the Act, by an amount in respect of repairs, that 
increased amount is part of the rent for the pur- 
poses of assessment to income tax under Schedule 
A., & is not a mere indemnity for the increased cost 
of repairs. — ^Biddle v, Morris, [1924] 2 K. B. 
490 ; 93 L. J. K. B. 907 ; 132 L. T. 492 ; 40 
T. L. R. 791 ; 9 Tax Cas. 87. 


Sub-sect. 2. — Fines on Renewal of Leases. 


See Schedule A., No. II., r. 6. 

27. ** Applied as productive capital — ^Tem* 
porary deposit at bank.] — Mostyn (Lord) v, 
London Surveyor op Taxes, No. 48, post. 


under Schedule A. in respect of mm of m, 
appealed against the assessment • S6ld •• the co. 
WM not in occupation oi the demised coal & was 
not entitled to deduct the tax from the payment 
made to the lessor ; A the lessor wm properly 
assessed in respect of the minimum yewly rent piud 
to him as “ profits arising from lands tenements 
A hereditaments not in • the actual posTOMion or 
occupation of the 

Income Tax Act, 1842 (c. 35), s. 60, Sche^ A., 
No II.. r. 6 .— Hill v. Gbbooby, [1912] 2 K. B. 

-r rron . inn T. T ftOf? . rt Ta-r 


303. Befd. Howe y. I. It. < 
Back V, Daniels, (1925] 1 K. 


526. 


B. 


Sub-sect. 4. — Quarries. 

See Schedule A., No. III., r. I ; 1919 Act, 
s. 18 (2). 

29. “ Mine or ** quarry — Undergrotmd 
slate workings.} — Slate was obtained from the side 
of a hiU by underground workings carried on 
through levels : — Held : the works were to be 
assessed as a quarry under Income Tax Act, 1842 
(c. 35), s. 60, Sched. A., No. III., r. 1, & not as 
a mine under rule 2 of the enactment. — Jones v. 
CwMORTHEN SLATE Oo. (1879), 5 Ex. D. 93 ; 49 
L. J. Q. B. 110 ; 41 L. T. 575 ; 44 J. P. 168 ; 28 
W. R. 237 ; 1 Tax Cas. 267, C. A. 

Annotation : — Mentd. Glasgow, Lord Provost Sc Mags. ti. 

Fade (1888), 13 App. Cais. 657. 


Sub-sect. 5. — Mines. 


Sub-sect. 3. — Profits arising prom Lands 
NOT IN Occupation of the Person to be 
Charged. 

See Schedule A., No. II., r. 7 ; 1922 Act, s. 26. 

28. Rent of nilnerab — Lessee not In occupation 
— ^Assessment on lessor.] — ^Applt. granted to a co. 
a lease for a term of years of all the coal &: other 
minerals under land of which he was the owner 
at a “ footage rent or royalty to be computed 
yearly & at a “ minimum yearly rent ” of £60. 
The CO. also owned the minerals under adjoining 
lands, which it intended to work together with 
the demised minerals as one colliery undertaking. 
The CO. had bored for coal under the adjoining 
lands, but no borings or workings bad taken place 
with regard to the demised co^ ; & the co. had 
not yet produced any coal or minerals. The co. 
paid the minimum yearly rent of £60 to the lessor, 
deducting income tax ; but it did not pay over the 
amount of the tax to the Crown. No assessment 
had been made in respect of the demised coal. 
The lessor, having been assessed to income tax 


See Schedule A., No. III., r. 2 ; 1919 Act, 
s. 18 (2). 

30. “Mine'* or “quarry" — Underground 
slate workings.] — Jones v. Cwmorthen Slate Co., 
No. 29, ante, 

31. Duty on coal worked — Used for public 
purposes — Local Improvement Act.] — ^A.-G. v, 
Black, No. 100, post, 

32. Lease of minerals — ^Purchase price payable 
by Instalments — Fixed minimum annual payment.] 
— Taylor v, Evans, No. 335, post, 

33. Lessee not In occupation.] — Hill 

r. Gregory. No. 28, ante. 


Sub-sect. 0. — ^Various Works and Other 
Concerns having Profits. 

See Schedule A., No. III., r. 3 ; 1919 Act, 
s 18 (2). 

34. Dues tolls, etc. — ^Market tolls — Purpose to 
which applied immaterlal.]-~The Corpn. of the 
City of London derived a large annual income 
from renewal fines, profits of markets, com &; 
fruit metages, brokers’ rents, & Mayor’s* ct. & 


the use of land was first assess- 
able in 1907 & must be assessed 
derived in that year. The other 
81 ^ -sects, mentioned above apply only 
^ere the texpayer has been in actual 
of taxable income in the year 
pryedlng the yew of assessment, & 

South Wales 
J* Adams, [19121 
^ h. J. P. 0. 186 ; 106 

L. T. 807 ; 28 T. L. R. 203.~AUS. 

PART H. SECT. 2, SUB-SECT. 8. 

n. Oompaap vjorhed hy nTindneil 
(KWjpony— TVoporttem of prom^SSe 


to subsidiary company — Principal com^ 
pany not assessable in reject 
Calbdonian Ry. Co. v. Inland 
Revenue, [1919] S. C. 657.— SCOT. 

PART II. SECT. 2, SUB-SECT. 5, 

^ine — 

estimaie to be considered.]— N bw 
^imrosb Gold Mining Co. v. Union 
government (Minister of Finance) 
(1916), App. D. 282.— 8. AF. 

PART II. SECT, 2, SUB-SECT. 6. 

p. JHibZio sarioes^Surptw inoom 
of water commiatlonerB — Jpptkdton- 


duce rates — Not assessable,] — Glasgow 
Water Oomrs. v. Inland Revenue 
(1876), 12 Sc. L. R. 466 ; 2 R. (Ot. of 
^.) 708.— SCOT. 

G. Time for assessment 

— Four months after end of year ,] — 
Maughan V, Edinburgh Sc. District 
Water Trust (1886), 13 R. (Ot. of 
Seas.) 1046.— SOOT. 

r. Cemetery oompany.h^HM : the 
prooeeda of aalea of the right of aepul- 
tuie during the year were aeaeBsable 
for income tax without deduction of 
an/ part thereof In reepeot of its 
being a realisation or oonverrion of 
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other fees. The receipts from these several 
sources, after deducting the cost of collection, were 
carried to a general account, from which was 
deducted the whole expenditure of the Oorpn. for 
the civil government of the city, including the 
maintenance of the police, etc., & the balance was 
returned by deft., the proper officer of the Oorpn., 
as the profits of the Oorpn. chargeable under 
Schedule D. It was admitted at the trial that the 
renewal fines were chargeable in the ordinary 
manner imder Income Tax Act, 184.2 (c. 35), 
Sched. A., No. II., r. 6, but, with this exception, 
it was contended that deft.’s return was correct : — 
: the profits of the Oorpn. derived from 
market tolls, corn & fruit metages, brokers* rents. 
Mayor’s ct. fees, etc. are liable to income tax 
under Schedule I)., without reference to the pur- 
poses to which they are applied ; & the proper 
principle upon which the assessment should be 
made is to take each item or head of income 
separately, & to assess the income tax upon the 
net produce of such item, after deducting from the 
gross receipts the expenses incurred in earning & 
collecting the same. — ^A.-G. v. Scott (1873), 28 
L. T. 302 ; 21 W. R. 266 ; 1 Tax Gas. 55. 

Annotation : — Folld. Glasgow Corpn. Water Comrs. v. Miller 

(1806), 50 J. P. 503. 

35. Court fees.] — A.-G. v. Scott, No. 

.34, ante, 

36 . Dues levied on ships — ^Applied in re- 

imbursement of cost of works.] — The Corpn. of 
King’s Lynn contributed £60,000 towards the 
maldng of a cut from the Wash to King’s Lynn, 
&; to enable the corpn . to repay the money borrowed 
for the purpose the harbour moorings comrs. 
were empowered by Act of Parliament to levy 
dues for the use of the corpn. on all ships using the 
cut : — Held : the dues were profits assessable to 
the income tax. — S owrey v. Kings Lynn Har- 
bour Moorings Comrs. (1887), 3 T. L. R. 516 ; 

2 Tax Cas. 201. 

Anjwtation : — Mentd. Bowers v. Harding (1891), 3 Tax Cas. 

37. Statutory contributions to conser- 
vancy board — ^From railway & canal companies.] 

The Humber Conservancy Board were the lessees 
of certain foreshores & the bed of the river Humber, 
but they possessed no docks or wharves. They 
exercised under their statute the ordinary con- 
servancy duties, their receipts consisting of shipping 
& registration dues & certain statutory contributions 
amounting in the aggregate to £4,300 per annum 
payable to them by four railway cos. & a canal co. 
The board admitted that all their income other than 
the contributions from those five bodies fell to be 
included in the income tax computation of their 
profits : — Held : the contributions in question were 
also liable to income tax as being either profits from 
“ an inland navigation ” within Income Tax Act, 
1842 (c. 36), s. 60, Schod. A., No. ITT., r. 3,” 
or as being “ annual profits & gains ” within 
Income Tax Act, 1853 (c. 34), s. 2, Sched. D.— 
Humber Conservancy Board v, Bater, [1914] 


3 K. B. 449 ; 83 L. J. K. B. 1745 ; 111 L. T. 850 ; 
6 Tax Cas. 666. 

Severn Fishery Board v, O’May, [1919] 

38. Public services — Surplus income of burial 

board — ^Applied in aid of poor rate.] — ^Paddington 
Burial Board v. Inland Revenue Comrs., 
No. 105, post. ' 

39. Corporation gas works — Lighting 

public streets — Private customers also supplied.] — 
Dillon v, Haverfordwest Corpn., No. 219, post. 

40. Public sewer — Distinguished from 

drain.] — Ystradyfodwg & Pontypridd Main 
Sewerage Board v. Bensted, No. 1 5, ante. 

See, now^ 1921 Act, s. 34. 

41. Reservoir owned by charity trustees — 

Bulk of expenses met by endowment^ — Not a 
“ concern ” within No. III.] — Shaw v. Lichfield 
Conduit Lands Trustees, No. 1 6, ante. 

42. Royalty or brick rent from brickfield.] — 

By indenture, a piece of land was demised with 
power to the lessee to get from the land, clay, 
brick earth & other materials for making bricks, 
Sd to make the same into bricks upon the premises, 
for a term of fourteen years, paying to the lessor 
the yearly rent of £17 10s. for surface rent, by 
quarterly payments, also paying to the lessor, 
for royalty or brick rent, the yearly sum of £100, 
by four equal quarterly payments on the same 
days, 4fc also pa^ng in respect of every thousand 
bricks over & above the first million which should 
be made on the premises in any one year, an 
additional royalty or brick rent of 2s., to be paid 
on the last day of every year : — Held : both the 
royalties or brick rents were chargeable with 
income tax, & it was payable in the first instance 
by the lessee, who was entitled to deduct it from 
the amoimt due to the lessor. — Edmonds v. 
Eastwood (1858), 2 H. & N. 811 ; 27 L. J. Ex. 
209 ; 22 J. P. 275 ; 157 E. R. 334 ; sub nom. 
Edmunds v. Eastwood, 30 L. T. O. 8. 304 ; sub 
nom. Edwards v. Eastwood, 6 W. R. 331. 
Annotation : — ^Refd. Foley r. Fletcher (1858), 3 H. & N. 769. 

43. ** Gasworks” — Gasworks abroad not in- 
cluded.] — Imperial Continental Gas Assocn. v. 
N1CHOI.SON, No. 145, post. 


Sect. 3.~-DEDUCTI0NS AND ALLOWANCES. 

See Schedule A., No. V. ; 1919 Act, s. 19; 1920 
Act, s. 29 ; 1922 Act, s. 25 ; 1923 Act, s. 28 ; 
1924 Act, s. 25. 

44. Expenses of collection — Dues, tolls, etc.] — 
A.-G. V. Scott, No. 34, ante. 

45. Tithe rentcharge.] — In estimating 

the “ annual value ” of tithe commutation rent- 
charge for the purpose of charging the owner 
thereof with property tax under Income Tax Act, 
1853 (c. 34), s. 32, the amount necessarily expended 
by him in collection of the title rentcharge must 
be deducted.-~STEVENS v. Bishop (1888), 20 


capital, & beioff income derived from 
carried on by the use of land 
m feU to be assessed under Income 
rax Act, 1842. Sched. A.. No. HI., r. 3. 
j—fflDINBOROH SOUTHBRN CSMETERX 
SS’ Iniand Rbvbnuk (1889), 17 R. 
(Ct. of Sees.) 164.--SOOT. 

T— d ' — A cemetery co. re- 
ceived from purohasers of laira* in 
annual payment, a lump sum 
for keeping the l^n In order : — Held : 

I sums, so received were assessable 
*^6 tsix under Income Tax Act, 
Sched. A., No. III., r. 3.— 
CBKBTBRT Co. V. lyLAND 


Revenue (1898), 25 R. (Ct. of Sess.) 
1080.--SCOT. 

a. Burgh council burial oround.'\ 
— A. burgh council is required by Act 
of Parliament to provide a burial 
ground : — HM : income tax Is charge- 
able on the profits, after deducting only 
the working expenses. — ^Pobtobello 
Town Council v. Sullby (Surveyor 
OF Taxes) (1890), 55 J. P. 9 ; 2 Tax 
Cas. 647.-~SOOT. 

b. Gasworks ” — Profits assessed 
according to previous year.! — ^Income 
Tax Act, 1918. Sched. A., No. 111., r. 3, 
a speoial rule dealing with special 


heritages including ** ironworks, gas- 
works,” etc., provides that their annual 
value is to be taken at the profits of the 

E receding year. — Largo & Lundin 
INKS Gas Co., Ltd. v. Smith (In- 
spector OF Taxes), [1922] S. C. 616, — 
SCOT. 

PART 11. SECT. 8; 

c. Casudliv to superior.] — A sue- 
oessor to glands in Scotland has to 
pay to his superior on entry a casualty 
of a year’s rent. No auowanoe In 
respect of such payment can be paid 
from the Schedule A. assessment on 
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Sect. 3. — Deductions and allowances. Sect.it Sub 
sects, 1 <£? 2.] 


Q. B, D. 442 ; 67 L. J. Q. B. 283 s 68 L. T. 669 ; 
62 J. P. 648 ; 36 W. E. 421 ; 4 T. L. E. 326 ; 2 

Tax Cas. 249, O. A. ..onnv 

Annotation: — Conid. Norfolk v, Lamorque (1890), 24 
Q. B. D. 485. 

46 , Manorial dues — Whether expenses 

necessary.] — In estimating the annual value of the 
“ profits ** of a manor for assessment to the 
income tax under Income Tax Act, 1842 (c. 86), 
s. 60, Sched. A., No, II., no deduction can be made 
in respect of expenses incurred by the lord of the 
manor in collecting the manorial dues, at any 
rate where it does not appear that such expenses 
must necessarily be incurred before the dues can be 
obtained, — Norfolk (Duke) v. Lamarqub (1890), 
24 Q. B. D. 485 ; 69 L. J. Q. B. 119 ; 62 L. T. 
163 ; 64 J. P. 327 ; 88 W. B. 382 ; 2 Tax Cas. 
679, D. 0. 


47. Expense of constructing sea wall or em- 
bankment — ^Increasing value of land — ^Not protec- 
tive merely.] — ^Applt. was assessed to the income 
tax under Income Tax Act, 1853 (c. 34), s. 37, 
Sched. A., in respect of the annual value of 
certain lands. The lands had prior to 1880 been 
salt marshes adjoining a tidal river, which were 
liable to be flooded at every tide, & had a small 
yearly value as pasturage. Applt. began in 
1880 to construct an embankment for the purpose 
of excluding the water from these lands, which 
was completed in 1885, & the lands were by the 
construction of such embankment, converted 
into valuable enclosed lands, of much greater 
value than in their previous state as salt marshes : 
— Held : applt. was not entitled to any deduction 
under Income Tax Act, 1853 (c. 34), s. 37, on the 
ground that the embankment constructed by hiTn 
was not “ necessary for the preservation or pro- 
tection of such lands against the encroachment 
or overflowing of the sea or any tidal river,” within 
the sect., inasmuch as the sect, did not apply to 
embankments made for the improvement of the 
land by altering its condition, but only to embank- 
ments made for its protection or preservation in 
its existing state. — Hesketh v, Bray (1888), 21 
Q. B. D. 444 ; 67 L. J. Q. B. 633 ; 63 J. P. 133 ; 
37 W. B. 22 ; 4 T. L. B. 761 ; 2 Tax Cas. 380, C. A. 

See Schedule A,, No. V., r. 1 (gr). 

48. Fines on renewal of leases — Temporarily 
deposited at bank — ^Not applied as productive 
capital.] — ^Money, which had been received by 
applt. for fines on the renewal of leases, had been 
placed at a bank, on deposit at interest, in the 
names of the trustees of a will, imder which applt. 
was tenant for life. By the will fines on renewals 
of leases were to be invested in the purchase of 
freehold, copyhold, or leasehold property. The 
money was placed at the bank temporarily until 
required for permanent investment, & interest 
was received on it by applt., who paid income tax 


on such interest. Applt. claimed exemption 
from income tax on the money so placed on 
deposit, on the groimd that such money had 
been applied as productive captial, on which a 
profit had arisen otherwise chargeable fw the y^ 
m which the assessment was made, withm the 
Trtftft.Tiiiig of rule 6 in s. 60, Schedule (A), No. II., 
of Income Tax Act, 1842 (c. 36), so as to be exempt 
under the proviso contained in that rule : — Held : 
the money on which exemption was claimed, 
having been temporarily placed on deposit, had 
not been “ applied as productive capitsd,” within 
the meaning of the rule, & applt. was not entitled 
to exemption. — ^Mostyn (JLtORD) v, IjONDON 
Surveyor op Taxes, [1896] 1 Q. B. 170 ; 64 
L. J. Q. B. 106 ; 71 L. T. 760 ; 69 J. P. 390 ; 43 
W. B. 330 ; 11 T. L. B. 68 ; 39 Sol. Jo. 82 ; 15 
B. 49 ; 3 Tax Cas. 294, D. C. 

See Schedule A., No. II., r. 6. 

49. Fire insurance premium — ^Payable by land- 
lord under lease.]-— Turner v, Carlton, No. 25, 
ante, 

50. Allowance in respect of repairs — Effect of 
increase of rent under Increase of Rent & Mort- 
gage Interest (Restrictions) Act, 1920 (c. 17), 
s. 2 (1) (d).] — ^Biddle v, Morris, No. 26, ante. 


Sect. 4.-^PR0PERTY EXEMPT FROM TAX. 

Sub-sect, 1. — ^Property Vested in Trustees 
FOR Charitable Purposes, or Occupied 
BY Charities. 

See 1918 Act, 8. 37 (1) (a) ; 1921 Act, s. 30. 

51. General rule — Construction of charitable 
purposes — ^Not restricted to relief from poverty.}-— 
(1) In a case where an allowance which ought to 
be granted under Income Tax Act, 1842 (c. 35), 
s. 61, Sched. A., No. VI., is refused, mandamus lies 
to the comrs. commanding them to grant the allow* 
ance & to give a certificate of the allowance with 
an order for the payment thereof. 

(2) Lands in England were conveyed by deed 
in 1813 to trustees upon trust after payment of 
costs & outgoings to apply two-fourths of the rents 
& profits for the gener^ purposes of maintaining, 
supporting & advancing the missionary establish- 
ments among heathen nations of the Protestant 
Episcopal Church, commonly known as the 
Moravian Church ; & to apply the remaining two- 
fourths for piloses which were admitted in 
argument in this House on behalf of the Crown to 
be charitable within the Act. On a claim for the 
allowance in resi>ect of the whole trust ; — Held : 
the words “ charitable purposes ” in Income Tax 
Act, 1842 (c. 35), s. 61, Sched. A., No, VI., were 
not restricted to the meaning of relief from poverty, 
but must be construed according to the legal & 
technical meaning ^ven to those words by English 
law & by legislation applicable to Scotland Sd 


the landfl. — ^MoGregwjr v. Maofaruln 
(Surveyor op Taxes) (1889), 2 Tax 
Oas. 435.— SOOT, 

d. Cemetery — Estimated cost oj 
flfrave raoce.)— A deduction cannot be 
allowed in respect of the estimated 
wst price of the grave spaces. — 
Edinburoh Southern Cemetery Co, 

(Surveyor of Taxes] 
(1889), 2 Tax Cos. 616. — SOOT. 

e. Ct^ract for annual •payments — 
CapUal expe^Uure — Not “ annual pay- 
nunty*y^The magistrates of a btSgl 
constructed a sewer through the lan^ 
of a proprietor, under an agreement 

Jk® P«>prieter undertooli 
that, until the assessable rental fi^ 


the district served by the sewer shoulc 
yield. In respect of the sewer rate, t 
return equal to 6 per cent, on the cost 
of the sewer, he would annually make 
up the deficiency. 

The payments in question, being 
either capital expenditure lor the 
development of the estate or a supple' 
ment to rates, were not annual pay 
ments within the meaning of Income 
Acts, & accordingly were not 
subject to deduction of income tax.— 
V, Kxbxoaldy Maoisteatbs. 
[1019J 8. C. 147.— SCOT. 


t OaeworkB — One^etseth anmud value 
-rGoven^ by Schedule X. No, I.}— 
Larck) Sc Lundin Links Gas Co., ltd. 


V, Smith (Inspector of Taxes) (1922), 
8 Tax Cas. 296.— SCOT. 

PART II. SECT. 4, SUB*SB0T. 1. 

g. Oeneral rule — OonstrucHon of 
charitable purpoeee — Whether restricted 
to relief of poverty ,] — The words 
** charitable purposes as used In the 
exempting clauses of Inoome Tax Act, 
1842, are to be interpreted in the 
ordinary 6c popular siipilflcation as 
meaning the rell^ of poverty Sc do not 
cover purposes of g^eral benerolenoe 
Sc of publlo utility. 

By trust deed a trustee provided a 
fund for the promotion of religion 
** amol^rtlm|^r6CworldnspQptdatm^ 
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Ireland aa well as England, & the allowance ought 
to be granted* — Incomb Tax Special Purposes 
OoicBS* 17. Pemsel, [1891] A. C. 531 ; 01 L. J. Q. B. 
266 ; 06 L. T. 621 ; 66 J. P. 806 ; 7 T. L. R. 
667 ; 3 Tax Cas. 63, H. L. ; affg. S. C. svb nom, 
B. 17. Income Tax Combs. (1888), 22 Q. B. D. 
296, C. A. 

Annotaiiona : — As to (1) Retd. H. v, Inoomo Tax Special 
Purposes Comrs.. Ex p. Dr. Bamardo’s Homes National 
Inooiporated Assoon.. [19201 1 E. B. 26. Aa to (2) Apld. 
R, V, Income Tax Special Comrs., Ex p. University 
OoUeare of North Wales (1909), 78 L. J. K. B. 670 ; R. v. 
Income Tax Special Oomrs., Exp, Headmasters* Con* 
feronoe. Same e. Same, Ex p, Incoroorated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651. Consd. 
Chesterman v. Federal Taxation Comr. (1925), 42 T. L. R. 
121. DisM. Brighton College v. Marriott, [1925] 1 K. B. 
.312. Reid. I. Comrs. v. Scott, lie Bootham Ward 
Strays, York, [1892] 2 Q. B. 152 : Southwell v. Royal 
Holloway College, Egham, [1895] 2 Q. B. 487 ; R. v. 
Income Tax Special Purposes Comrs., Ex p. Essex Hall 
(1911), 5 Tax Cas. 636 ; Rotunda Hospital, Dublin v,. 
Coman (1920), 7 Tax Cas. 517 ; R. v. Income Tax Special 
Comrs., Exp. Rank*s Trustees (1922), 91 L. J. K. B. 311 ; 
Jackson v. Voss, [10231 2 K. B. 357. Oenerally, Mentd. 
Charterhouse School v. Lamarque (1890), 25 Q. B. D. 121 ; 
Maughan v. Free Church of Scotland (1893), 3 Tax Cas. 
207 ; Re Foveaux, Cross v, London Antl-Vivlsoctlon Soo., 
[1895] 2 Ch. 501 ; Re Nottage, Jones v. Palmer, [1895] 

2 Ch. 649 ; Re. Buck, Bnity v. Mackey, [1896] 2 Ch. 727 ; 
Cunnack v. Edwards, [1806] 2 Ch. 679 ; Re Macduff, 
Macduff V, Macduff, [1896] 2 Ch. 451 ; Re Perry Alms- 
houses, Re Ross* (Charity, [1899] 1 Ch. 21 ; Blair e. Duncan, 
[1902] A. C. 37 ; L. O. C, v. South Metropolitan Gas Co., 
[1903] 2 Oh. 532 : Re Church Patronage Trust, Laurie v. 
A.-G., [1904] 2 C3h. 643 ; Re Good, Harington v. Watts, 
[1905] 2 Ch. 60 ; Grimond v. Grimond, [1905] A. C. 603 ; 
Jjord Advocate v. Moray, [1905] A. C. 531 ; Re Manser, 
A.-G. V, Lucas, [1905] 1 Ch. 68 ; Re Sidney, Hingeston v, 
Sidney (1908), 08 L. T. 625 ; Re Wedgwood, Allen v, 
Wed^ood, [1915] 1 Ch. 113 ; Re Werrall, National Trust 
for Places of Historic Interest or Natural Beauty v. A.-G., 
[19161 1 Ch. 100 ; G. W. Ry. & Mid. Ry. v, Bristol Corpn. 
(1918), 87 L. J. <3h. 414 ; Houston v. Burn?, [1918] A. C. 
337 ; Bourne v, Keane, [1919] A. C. 815 ; Re Bennett, 
Gibson e. A.-G.,_(1920] 1 Ch. 305 ; Barber v. Cbudley 
(1922), 92 L. J. K. B. 711 : Re Hummoltenberg, Beatty 
V, Loudon Spiritualistic Alliance, [1923] 1 Ch. 237 ; Re 
Ludlow, Bence-Jones v, A.-G. (1923), 93 L. J. Ch. 30 ; Re 
Shakespeare Memorial Trust, Lytton v, A.-G., [1923] 

2 Ch. 398 ; A.-G. v. National Provincial Bank, [1924] 
A. C. 262 • Verge u. Somerville, [1924] A. C. 496 ; Re 
Gray, Todd v. Taylor, [1925] Ch. 362. 

What are charitable purposes, see, generally. 
Charities, Vol, VIII., pp. 241 et seq, 

52. Foreign missionary establishmentj — In- 
come Tax Special Purposes Comrs. v. Pemsel, 
No. 51, ante. 


53. Trust lor advancement ol education — 
Various sources ol income,] — The University 
College of North Wales was incorporated in 
1885 with the object of giving instruction in all 
branches of a liberal education except theology, 
& to promote higher education generally. The 
purees of income were volimtery donations, 
devises & bequests, a Govt, grant of £4,000 per 
annum, & payment by pupils : — Held : the pro- 
perty of the college was “ vested in trustees for 
charitable purposes ** & exempted from income 
tex^ well under Schedule A. as under Schedules 
C. A D, of Income Tax Act, 1842 (c. 35). — R. v. 


Income Tax Special Combs., Ex p. University 
College op North Wales (1909), 78 L. J. K. B. 
676 ; 100 L. T. 686 ; 26 T. L. R. 368 ; 63 Sol. Jo. 
320 ; 5 Tax Cas. 408, C. A. 

AnnoUUiona: — Distd. Brighton College v, Marriott, [19251 
1 E. B. 312. Reid. Rotunda Hospital, Dublin v. (joman 
(1920), 7 Tax Cos. 517. Mentd. Northumberland v, 
1. R. Comrs., [1911] 2 E. B. 343. 

54. Lands in occupation of trustees lor chari- 
table purposes — ^Not producing rents.] — (1) Trus- 
tees for charitable purposes, or a charitable 
corpn., not being a college or hall, hospital, public 
school or almshouse, are not entitled to the allow- 
ances for income tax imder Income Tax Act, 
1842 (c. 35), s. 61, Sched. A., No. VI., in respect of 
lands, tenements, hereditaments or heritages in 
their own occupation not producing rents. 

(2) Sums received by the trustees for the use 
of the property & wholly expended in its upkeep 
are not “ rents & profits ** within the sect. — 
R. V. Income Tax Special Comrs., Ex p, Essex 
Hall, [1911] 2 K. B. 434 ; 80 L. J. K. B. 1035 ; 
104 L. T. 764 ; 27 T. L. R. 466 ; 5 Tax Cas. 636, 
C. A. 

Annotationa : — A a to (1) Consd. Coman v. Rotunda Hospital, 
Dublin, [1921] 1 A. C. 1. Raid. College of Ppeceptors v, 
Jenkins (1919), 89 L. J. E. B. 27. 


Sub-sect. 2. — Colleges, Hospitals, Public 
Schools, Almshouses and Literary and 
Scientific Institutions. 

See 1918 Act, s. 37 (1) (a) ; Sched. A., No. VI., 

r. 1 (a)-(e), 

65. “College or hall In any university “ — 
College of Preceptors.] — The College of Preceptom 
was incorporated by Royal Charter “ for the 
purpose of promoting sound learning & of advancing 
the interests of education, more especially among 
the middle classes, by affording facilities to the 
teacher for the acquiring of a soimd knowledge of 
his profession & by providing for the periodical 
session of a competent board of examiners, to 
ascertain & give certificates of the acquirements 
& fitness for their office of persons engaged or 
desiring to be engaged in the education of youth.” 
The college had sustained a loss on its working 
for the year but received interest on sums deposited 
with its bankers. The college claimed that the 
interest allowed by the bankers was not inter^t 
in respect of which the college was chargeable with 
income tax under Income Tax Act, 1842 (c. 35), 

s. 100, Sched. D., Case III., & that, alternatively, 
if the bank interest was assessable, the college was 
entitled to apply under Customs & Inland Revenue 
Act, 1890 (c. 8), s. 23, for an adjustment of the 
liability te income tax by reference to the loss on 
its working & to the aggregate amount of its 
income for the year of assessment. The college 
further claimed exemption imder Income Tax 


2* The Income of the fund 

appll^ towards the 
Diiuoing Sc endowment of ohurohes ; — 
not exempt from the payment 
me tax. — -Baird*s Trustees v, 
^VOOATB (1888). 16 R. (Ot. of 
682 ; 26 So. L. R. 633.-HSCOT. 

in occupation of truateea 
T^rpoaea — Nci producing 
General Trustee of the 
of Scotland having been 
- - income tax on the annual 
their Assembly HaU claimed 
The Assmbly Hall was 
oh purposes Sc was unlot 
I'WitB or profits : — Hdd : 


r. 


, §,ppiloation to the c«»w, 
we Assembly Hall ^Ided no rents 


A., 
case. 


or profits. — Surveyor op Taxes r. 
Free Church of Sootiand General 
Trustees (1893), 20 R. (Ot. of Sees.) 
769 ; 30 So. L. R. 666 ; 1 S. L. T. 40.— 

SOOT. 

h. Trust fund for two purpoaea— 
One charitable — Surplus in reaped of 
oR^er—Not fttewpf.]— Testatrix by her 
will, after directing the payment of 
annuities to two persons after their 
deaths the payment of legacies to two 
other persons, directed her trustees, 
^ter Sc subject to the two legacies, to 
hold her real & personal estate Sc all 
income thereof upon trust for oertain 
oh^table institutions. While the 
annuitwts were alive the trustees had 
set aside sufilolent of the corpus to 
pay the two legacies, &: in a particular 


year tho income of the estate was much 
more than sufficient to pay the two 
annuities : — Held : this surplus was 
not exempt from income tax. — 
Trustees, Executors Sc Aosnoy Co.. 
Ltd. v. Acting Federal Oomr. op 
taxation (1917), 23 C. L. R. 576. — 
AUS. 


PART 11. SECT. 4, SUB-SECT. 2. 

k. Public school — College for Di- 
vinUy.} — The Free Church College 
of the Free Church of Scotland is a 
Divinity hall. Sc is primarily intended 
for the training of oandldatee for the 
ministry of that ohuxoh after they have 
completed their undergraduate oourse 
at a univerBlty : — Held : the college is 
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Income Tax. 


-Property exempt from iax: Suh-aecf, 2,] 


Act* 1842 (c. 36), 8. 61, Sched. A., No. VL, from 
the tax charged under l^hedule A in respect of the 
college buildings : — Petd : the interest on deposit 
received from the bankers was rightly charged to 
income tax in the hands of the college, & the 
college was neither a college in any of the 
universities of Great Biitain, nor itself a university 
so as to be entitled to the allowance granted under 
Schedule A., No. VX.— College of Preceptors v. 
Jenkins (1919), 89 L. J. K. B. 27 ; 121 L. T. 121 ; 
35 T. L. II. 447 ; 7 Tax Cas. 102. 

56. Hospital — Lunatic asylum — Wholly self- 
supporting.] — Needham v. Bowers, No. 409, post 

57. — — Self-supporting for one 

year.] — An institution for the reception of insane 
persons was founded by charitable contributions ; 
it was partly & substantially supported by funds 
derived from charitable sources, having an endow- 
ment fund, & a small portion of its income being 
derived fi*om subscription. It was vested in 
trustees & managed gratuitously by a committee. 
During the year previous to that for which the 
assessment was made the income derived from the 
payments made by patients & from the sale of 
produce on a farm belonging to the institution, 
without takipg into account the income arising 
from the endowment fund & the annual sub- 
scriptions, exceeded the total expenditure:— 
^etd : the institution was not wholly self-support- ^ 
ing merely because the income derived from the ] 
payments of patients & the sale of produce had . 
m a particular year exceeded the expenditure, but J 
was a hospital maintained in part by charity & i 
was the^fore exempt from landlord’s property i 
tax & i^abited house duty, as being a “ hospital ” i 

Income Tax Acfc, 1842 (c. 35), s. 61, r. 0, ! 

& House Tax Act, 1808 (c. 65), Sched. B., Case IV. i 
•“^AWSE v. Nottingham Lunatic Hospital, 1 

.If *56 J. P.682; 39 W. R. 461 ; 3 Tax Cas. 1 

•jU, jU. ^ 

Aniiomions :—C0Jiad. Mary aark Home. « f 

Musgrave ». Dundee ‘ 


^27^ » i/. t rax cas. 

officers — salaries 

over £150.]— (1) The justices of a county were 
4^^®. “come tax under Income Tax 
Act, 1842 (c. 36), sched. A., in respect of such 
pa^ of a county lunatic asylum established 
under Lunatic Asylums Act, 1863 (c. 97), as were 
cwcupied by officers having an income of more 
than £160 per annum. On a case stated -.—Held • 
the praises assessed were not in the occupation 
• iT? .ot persons using them exclusively 

in & for the service of the Crown, & were therefore 
®°t cx^pt from assessment to the income tax. 

(^) Ihe only question argued before the comrs. 

by them, having 
c? ?.«*“i«es could be assessed, the 

LX. of Appeal declined to decide who were the 

J 188^2^ O ^ *’• LANOASHIBH 

JJ. (1889), 22 Q. B. D. 484 ; 68 L. J. M, C, 64 ; 63 

J. R- 499 ; 37 W. R. 392 ; 6 T. L R 244 • 2 
Tax Cas. 426, 0. A, ** ’ ^ 


(SURVBYOR of « 

Free Church of Sootiand ai 

P. 742 ; 3 Tax ^ 


] 59. Public school — Necessity for charitable 

foundatlon.J—Ackworth School was established 
in 1779 by subscriptions collected from members 
of the Society of Friends, for the education of 
siti children who were members of the society in Great 
Britain whose parents were not in affluence. The 
rules of the school provided that when the school 
was not full there should be eligible for admission 
at the discretion of the controlling committee, 
children from beyond the limits of Great Britain 
being members of the society, failing whom, 

» childron closely connected with the society, or 
failing whom, children not in the membership of 
> the society. The object of the school was to train 
. up the children in the principles & practices of the 
le Christian religion as professed by the Society of 
e Friends, & to impart to them a sound English 
; education. The school was suppoited by sub- 
s stantial fees paid by the parents of the children, 

- by the income arising from its invested property, 

^ by annual subscriptions & other donations & 

I legacies, <fe was under the direction of a general 
, meeting appointed by the society. To assist 
; those rnembers of the society who were unable 
to provide the whole of the fees, bursaries were 
granted in some cases. Bursaries were restricted 
to members of the society, excepting that the 
committee might grant certain bursaries to children 
closely connected with the society. The religious 
views of the society were taught, but no effort 
was made to bring into the society the children of 
p^ents who were not members of the society. 

At the end of 1910 the school was full on botii 
^des, there being one hundred & eighty -one boys, 

& one hundred & twenty-two girls, three hundred & 

^12,000 out of rather less than 
income received by the school during 
1910, was derived from fees. The school was 
roco^sed as an efficient secondary school by the 
Board of Education, but never received any 
grants therefrom : — Held : the school was not 
f school ” within Income Tax Act, 1842 

(c. 3o), s. Gl, Sched. A., No. VL, & as such exempt 
from payment of income tax ; & it was not a 
chanty school ” within Case IV. of the exemp- 
Schedule B. of House Tax Act, 1808 (c. 65). 
for a school to be a “ public school,” 
there niust be an element of public foundation & 
charitable foundation among its resources, it need 
not be purely an eleemosynary institution. It is 

fi-s a college or hall. 1 
cen^nly think that enough of the resources of 
th^ semool are derived from endowment to 
satisfy that requirement, but that doe.s not decide 
the question I have to determine. I do not think 
this school is a public school, having regard to its 
nature & management. It seems to me that the 
persons who founded this school wished to avoid 
an overwheMng public element in its constitution, 
■^ey wanted a school which they could keep under 
their own control, in which they could teach the 
rehmous views held by members of the Society 
of .raends & exercise a supervision over the 
admission of pupils (Rowdatt, J.). — ^Ackwobth 

J- K. B. 2112 ; 113 

L. T. 865 ; 6 Tax Cas. 642. 

Bqrtd. * Dlltd. Oardinal Vaushan Memorial 
Bohool, Trnateea e. KyaU (1820), 7 Tax Caa. 611. 

60. Partly maintained by fees— Partly by 

endowment.}— A school founded & carried on by 


v*’J“?'4otoni of a voluntary 
Bohool bad tranalerred the aohool on 
®4noatlon Anttority. & 
& carried on 


\ At. A .x.m. OC mUncQ. I 

Proprieiori rteeMng retUA 

rcTw.j neta, the propiietow were liable to 


asses^ent to income tax under 
^heauie A., as they received a rent 
from the ooouplera th^ were excluded 
from the exemption. — B ryan e. Roman 
CATHOXJO AROEa>tOOXSB OF OlaSOOW 
Trusters, (19221 S. 0. 262.-HSKK)T. 
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iho corpn. of London under the provisions of an 
Act of Parliament, not for purposes of profit, but 
for the benefit of a lar^e portion of the public, 
& maintained partly by a charitable endow- 
ment, is a ** public school ” within Income Tax 
Act, 1842 (c. 35), s. 61, Sched. A., No. VI., notwith- 
standing the fact that the school is partly main- 
tained by fees charged for instruction. — BulKE 
V, London Corpn. (1887), 19 Q. B. D. 79 ; 60 
L. J. Q. B. 424 ; 35 W. R. 791 ; 3 T. L. R. 646 ; 
2 Tax Cas. 209, C. A. 

AnnoUUioTta Conid. Needham v. Bowers (1888)* 21 Q. B. D. 

436. Diftd. Ackworth School General Committee 

Betts (1916), 113 L. T. 855. Apld. Cardinal Vaughan 

Memorial School, Trustees r. Ilyall (1920), 36 T. L. R. 

694. Befd. H. V. Income Tax Comrs. (1888), 22 Q. B. D. 

296 ; Charterhouse School v. Lamarquo (1890), 25 Q. B. D. 

121 ; Cawse v. Nottingham Lunatic Hospital, [1891 J 

1 0* B. 685 ; Rotunda Hospital, Dublin v. Coman (1920), 

7 Tax Cas. 517. 

61. ,] — Ackworth School v. 

Betts, No. 69, ante, 

62. ^ .] — The Cardinal Vaughan 

Memorial School is a Roman Catholic secondary 
day school, affording accommodation for over one 
liundred & fifty boys, administered under a trust 
deed which provides, inter alia^ that the control 
&> man£^ement shall be vested in bond fide raombevs 
of the Roman Catholic Church & that the religious 
doctrines & practices to be observed in the school 
shall accord with the principles & be subject to 
the regulations & discipline of that church. In 
no case had admission to the school been refused 
on the ground that appet. was not a Roman 
Catholic, although, in fact, only one boy out of a 
total number of sixty-seven boys at the school 
between Sept. 1914, & Sept. 1915, was not of that 
faith. Out of a total income of £1,414 16s. Id. 
for the period from Sept. 1914, to Dec. 1915, 
£1,041 16s. 6d. was derived from “ fees of 
students ** : — Held : the school was exempt from 
income tax (Schedule A.) as a public school within 
Income Tax Act, 1842 (c. 35), s. 61, Sched. A., 
No. VI. — Cardinal Vaughan Memorial School, 
Trustees v. Ryall (1920), 36 T. Ij, R. 694 ; 7 
Tax Cas. 611. 

63. Almshouse — Home for ladies in reduced 
circumstances — Private endowment.] — ^A home 
for ladies in reduced circumstances was founded 
& endowed by a lady, who conveyed it to trustees 
in fee simple on trust to appropriate & use it for 
that purpose. The inmates were to be ladies 
of fifty years old or upwards, possessed or in the 
actual enjoyment of a fixed yearly income of not 
less than £25 & not more that £55. Each inmate 
was entitled to the use of the common room, & 
to the exclusive use of an unfurnished bedroom & 
sitting-room, dc to be supplied with coals, gas, 
& attendance free of cost ; the inmates provided 
their own furniture, food, clothing, washing, & 
medical attendance ; the food was cooked & 
served by the staff. The income of the endow- 
ment fund was applied to the payment of salaries, 
servants, wages & board, repairs, upkeep of fabric 
& of household & cooking utensils, & in providing 
gas & coals for the inmates & staff. There were 
Ro subscriptions to the home from the public ; 


— Held : the institution was exempt from land- 
loi^’s property tax & inhabited house duty, as 
being an “ almshouse ” within Income Tax Act, 
1842 (c. 35), s. 61, Sched. A., No. VI., & a “ house 
provided for the reception or relief of poor persons ” 
within House Tax Act, 1808 (c. 65), Sched. B., 
Case IV. — Mary Clark Home, Trustees v. 
Anderson, [1904] 2 K. B. 646 ; 73 L. J. K. B. 
806 ; 91 L. T. 457 ; 20 T. L. R. 626 ; 5 Tax Cas. 48. 

Annotations: — ^Refd. Rotunda Hospital, Dublin v. Goman 

(1920), 7 Tax Cas. 517. Mentd. lie. Qardom, Lo Pago v. 

A.-G., [1914] 1 Ch. 662 ; Shaw v. Halifax Corpn. (1915), 

79 J. P. 257 ; Re CJlarke, Bracoy v. Royal National Life- 
boat Institution, [1923] 2 Ch. 407. 

64. Buildings partly occupied by master & 
officers — Under charitable scheme — Salaries over 
€ 150 .] — The governors of Sutton’s Hospital in 
Charterhouse, a public charity established by 
charter in 1611 & now administered under schemes 
approved by the Charity Comrs., are the owners 
& occupiers of certain premises, known as the 
Charterhouse, in respect of which for the years 
ended Apr. 5, 1917, 1918, & 1919, they had been 
assessed to income tax under Schedule A., in the 
gross sum of £2,896 less the statutory deduction 
of £482 14$. for repairs, & an allowance of £2,055 1$. 
under No. VI. of Schedule A. The balance, viz. 
£358 5$., charged with tax under the said assess- 
ments represented the annual value of the pre- 
mises occupied rent free by the master, registrar, 
preacher, medical officer & manciple, each of whom 
was an officer of the hospital with an income 
exceeding £150 per annum. The governors con- 
tended that, inasmuch as these officials inhabited 
the said apartments in compliance with the? 
schemes under which the charity was administered 
& as part of their respective duties, they did not 
“ occupy ” their respective residences within 
Schedule A., No. VI. & No. IX. ; that, as the 
assessment in respect of the premises as a whole 
had been made upon the governors, it was incon- 
sistent to claim that the premises assigned to those 
officials were so occupied ; & that the preniises 
as a w’hole were exempt as a hospital or alms- 
house under No. VI. of Schedule A. Alterna- 
tively they contended that, if the premises were so 
occupied by the said officers, the assessment on 
the governors was void & should be discharged : 
— Held : the governors were the occupiers of ih 
premises as a whole witliin Income Tax Act, 
1842 (c. 35), 8. 63, Sched. A., No. IX., r. 2, & the 
apartments occupied by the officials were not 
within the exemption granted to the hospital by 
No. VI. of Schedule A.— Sutton’s Hospital in 
Charterhouse (Governors) v, Elliott, [1922] 
2 K. B. 1 ; 91 L. J. K. B. 647 ; 127 L. T. 214 ; 
38 T. L. R. 129 ; 8 Tax Cas. 156. 

65 . Literary or scientific institution — ^Municipal 
free Ubrary.] — A building used for the purposes 
of a free library, maintained by a mumcipal 
corpn. under Public Libraries Act, 1865 (c. 70), 
is not within the exemption from income tax 
granted to literary & scientific institutions by 
Income Tax Act, 1842 (c. 35), s« 61, Sched. A., 
No. VI. — ^Andrews v . Bristol Corpn. (1892), 


a 


LUerary or sdentific instUution 
/rcc Zibron/.P-A building 
to. the Magistrates & Town 
fundee is used mainly as a 
but in one of the rooms 


led for the 
a Subscription 

building is not 

^emption In favour of 
for the purpose 
institution. — 
ov Taxes) v. 


Dundee Town Council & Magis- 
trates (1897), 3 Tax Cas. 652, — SCOT. 

Society of Writers to the 

Siffnet — Library^y^JL building belong- 
ing to & oooupled as a library by the 
Society of Writers to the Signet did not 
fall within the exemption. — Society 
OP Writers to the Signet v. Inland 
Revenue Comrs. (1886), 14 R. (Ct. 
of Seas.) 34.~-SCOT. 

n, ,] — A. society whioli 


is mainly a professional institution Sc 
only incidentally an institution fur the 
promotion of science & Jit^ature is 
not exempt. — Farmer v. Juridical 
Society op Edinburqu (1914), 6 Tax 
Cas. 467.— 'SCOT. 

o. Professional inslUvtion ,^ — 

The objects of this college being 
mainly professional, the Royal College 
of Surgeons is not a soienUflo Institu- 
tion Is therefore not entitled to 
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Sect 4 . — Property exempt from tax : Svb-eecia* 2 
8> Sects, 6 clB? 6, Part III,] 

61 L. J. Q. B. 716 ; 67 L. T. 618 ; 66 J. P. 616 ; 
8 T. L. B. 661 ; 6 K. 7 ; 8 Tax Oas. 286, D. 0. 
AnnoiaHon .—Reid. Manchester Oorpn. v. MoAdam, [1896] 
A. C. 500. 

66 . .} — ^The exemption from Income 

tax granted by Income Tax Act, 1842 (c. 36), 
8. 61, Sched. A., No. VI., to any building “ the 
property of any literary institution ” includes 
building appropriated to free public libraries & 
used solely for the purposes of the libraries, who- 
ever may be the owners of the buildings, & whether 
they are or are not supported by rates. — ^Man- 
chester CORPN. V, McAdam, [1890] A. 0. 600 ; 
66 L. J. Q. B. 672 ; 76 L. T. 229 ; 61 J. P. 100 ; 
12 T. L. B. 606 ; 3 Tax Cas. 491, H, L. 

AnnotcUiovs Consd. Mnegravo v. Dundee Mags. & Town 

Council (1897), 3 Tax Cas. 652. Reid. Rotunda Hospital, 
Dublin V. Coman (1920), 7 Tax Cas. 517. 

67. Effect of partial occupation by officers — 
Salaries over £150.] — Bray Lancashire JJ., 
No. 58, ante. 

68. .] — Sutton’s Hospital in 

Charterhouse (Governors) v. Elliott, No. 
64, ante. 


Sub-sect. 3. — Other Cases. 

69. Property In occupation of Crown — Assize 
court & police station — Vested in clerk of the peace.] 

— The justices of a county in the due exercise of 
statutory powers erected assize cts. with the usual 
rooms & offices, & a county police station with 
the usual offices & accommodation for constables 
living there, & for prisoners. The land on which 
they were built was conveyed under 21 & 22 Viet, 
c. 92, to the clerk of the peace to hold to him A 
his successors for ever upon trust for the con- 
struction of a police station, & otherwise for such 
uses as the county justices should from time to 
time order. The buildings formed one block, & 
were used for the administration of justice & for 
police purposes. Parts of the buildings were also 
used for holding county & committee meetings, 
& various other occasional purposes, but no rent 
or profit was received or made in respect of the 
buildings or any part of them : — Peld : income 
tax was not payable in respect of the buildings 
imder Schedules A, & B. of Income Tax Acts, 
1842 (c. 36), 1863 (c. 34). — Coomber v. Berks 
JJ. (1883), 9 App. Cas. 61 ; 63 L. J. Q. B. 239 ; 60 
L. T. 406 ; 48 J. P. 421 ; 32 W. B. 626 ; 2 Tax 
Cas. 1, H. L. 

.-—Consd. Bray v. Lancashire JJ. (1889), 22 
Q. B. D. 484. Reid. Nicholson v. Holbom Assmt. Com. 
(1886), 18 Q. B. D. 101 ; TunnlcUfle v. Birkdale Over- 
(1888), 20 Q. B. D. 450 ; Middlesex Coonty Council 
e. St. GeorM;8 Union Assmt. Com., [1897] 1 Q. B. 64 ; 
AVixon t\ Thomas, Lambert r. Thomas, Burrows v. 


Thomas, [1911] 1 K. B. 43. Mfntd. Showers v. Chelms- 
ford Union Assmt. Com. (1891), 60 L. J. M. C. 55 ; 
Hornsey U. C. v. Henneil, [1902] 2 K. B. 78 ; A.’G. v, 
De Keyset's Royal Hotel, [1920] A. C. 508. 

70. Capital.] — Sbcjrbtary op State in 
Council op India v. Scoblb, No. 837, poet. 

Fines on renewal of leases applied as productive 
capital — Money deposited at ba ^.] — See No. 48, 
arde. 


Sect. 5.— PERSONS DIRECTLY CHARGEABLE. 

See 1918 Act, s. 164 ; Schedule A., No. VII. 

71. Occupier — Superintendent of police — House 
within boundary of police station.] — Applt., a 
superintendent of pohee, lived Avith his family 
in a house within the boundary of a police station 
which included other buildings used for the pur- 
poses of the police district. There was a yard to 
the house, & a wall which divided applt.’s pre- 
mises from the remainder of the police station, 
to which a door in the wall afforded access. The 
front entrance of the house faced the street. Applt. 
kept the keys of the house, which he had himself 
fm'nished, & for the use of which a deduction was 
made from his salary. He was compelled to live 
in the house, as that was necessary for the dis- 
charge of his official duties ; the house was liable 
to be used for such purposes connected with the 
police force as the chief constable might direct ; 
& applt. was liable to be removed from station 
to station at any time : — Held : applt. had not 
such an occupation of the house as to render him 
liable to pay income tax or inhabited house duty 
in respect of it. — ^Bent v. Boberts (1877), 3 Ex. 
D. 66 ; 47 L. J. Q. B. 112 ; 87 L. T. 673 ; 26 
W. B. 128 ; 1 Tax Cas. 199. 

Annotations : — Consd. Sutton's Hospital in Cbarterbouso i*. 

Elliott, 11922] 2 K. B. 1. Redd. Coomber v. Berl^ JJ. 

S , 9 Q. B. D. 17 ; Bradford Grammar School v. 
wood (1905), 5 Tax Cas. 124. 

72. Assize court Sc police station — Vested 

In clerk of the peace.] — C oomber v. Berks JJ., 
No. 69, ante. 

73. Arrears accrued before occupation — While 
premises unoccupied.] — On Apr. 22, 1897, a leaso 
was granted to pltf. of premises, beginning Dec. 26, 
1896, for sixty years at £66 a year rent. The rent 
was to be paid quarterly, the first payment being 
payable on Sept. 29, 1897. He did not take 

E ossession, until Apr. 1897, & for several years 
efore he entered, the premises had been un- 
occupied. An assessment for income tax of 
£9 3«. 4d. was made for the year Apr, 1896 to 
Apr. 1897. In Aug. & again in Sept. 1897 demands 
were made for payment, & as pltf. refused to pay, 
on Nov. 17 a distraint was put in. The present 
action was then commenced against deft., a duly 
appointed collector for the purpose of the Income 


exemption for buildings belonging to 
it used as a library, museum, etc., for 
the purposes of the College. — Suixey 
c. Royal College op Surgeons, 
EmNBURGH (1892). 3 Tax Cas. 173.-^ 

PART II. SECT. 4, SUB-SECT. 3. 

p. Property in occupatwn of Crown.] 

A burgh ct. in Scotland Is exempt 

from iucome tax as being a pubUc 
ot. of justice occupied for Crown 
pu^oses.— Adam (Edinburgh City 
I Maughan (Surveyor 

(1889), 2 Tax Cas. 541. — 

q. M^vf^pal parpoeea. ] — Neither 

corporation baths 
wn be exempted on the ground that 
they yield no prottt & can bo used 


only for public purposes. — ^A dam 
(Edinburgh City Chamberlain) v. 
Maughan (Surveyorof Taxes) (1889), 
2 Tax Cas. 541. — SCOT, 
r. .] — The parts of the pre- 


mises occupied for municipal purposes 
Sc as private offices are liable to assess- 
ment under Schedule A., Sc the occa- 
sional use of a county hall as a Ct. of 
Justice gives no title to relief. — Brown 
(Surveyor op Taxes W. Smith (1901), 
4 Tax Cas. 436. — SCOT. 

t. .] — The public sewerage 

system constructed & maintained by a 
local authority comprised sewers, 
consisting solely ot pipes for the oon- 
veyimce ot sewage. Sc sewage works, 
conslsttng of chann^, filters, 

t hro ugh which the sewage iiaases 
for purifioation on its way to the out- 


falls. The sewage works wore not a 
source of profit : — Held ; works for 
the disposal or treatment of sewage are 
not within the definition of sewer " 
in Finance Act, 1921, s. 34 (2) Sc 
that the exemption granted to the 
local authority by that sect, in respect 
of sewers maintained by it did not 
extend to sewage purification works. — 
Summers (Inspector op Taxes) v. 
Renfrew Upper District County 
Council (1924), 9 Tax Cas. 216, — 
SCOT. 

PART 11. SECT. 5. 

a. Income Tax Act, 1842 (c. 35), 
$. 163 — Inapplicable to an oeBociation.] 
— Curtis v. Old Monxland Con- 
8EBVATIVB ASSOON. (1906), 8 F. (Ct. 
of Sees.) 9 : 48 Sc, L. R. 119 ; 13 
B. L. T. 6i» H. Ii.— NOT. 
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Tax Acta, for wroxi|^ distress t — Held : — ^this 
was a lawful entry, £ no action would lie, as it 
was covered by Income Tax Act, 1842 (c. 35), 
8. 70. — ^Kbading V. Chew (1898), 78 L. T. 081 ; 
14 T. L. B. 468 ; 42 Sol. Jo. 693 ; 3 Tax Gas. 
626. 

74 , Land farmed for part of year.] — 

BespB. who were wholesale potato merchants & 
potato salesmen carrying on business in London, 
owned land on which they grew potatoes, & also 
hired land under ordinary tenancy agreements 
for the same purposes. They also grew potatoes 
on land in Lincolnshire which they hired from 
neighbouring farmers under special agreements, 
the land so hired being changed each season. 
Under those special agreements, by which the 
land was purported to be let to reaps., reaps, had 
possession of the land until the potatoes were fully 
ripe, which in some cases was more than a year 
from the date of the agreement & in others was 
less than a year. The landlord under the agree- 
ment had to plough the land, do all the caHing 
& provide all the horse labour that was necessary. 
Hesps. supplied all the seed, artificial manure, 
& the manual labour necess^y to drill the manure, 
plant the seed, take up A pit the potatoes & after- 
wards prepare them for market. The landlord 
was paid £3 per acre as rent for the land, & £15 
per acre for supplying all horse labour, etc., which 
sum also included all rates &> taxes. The land- 
lord, was the reaps, were not, assessed to income 
tax under Schedule B. in respect of those lands. 
Keeps, sold the potatoes, which they had grown 
in the course of their business as potato salesmen. 
They were assessed in London to income tax 
under Schedule D. on the profits of their business 
as potato merchants & salesmen, &; the profits 
they made from the sale of potatoes grown on the 


lands under those special agreements were in- 
cluded in that assessment : — Held : (1) reaps, had 
the use of the lands on which they grew potatoes 
under the special agreements in a fufi sense of the 
term, with full power to maintain their rights, 
& must therefore oe deemed to be occupiers Within 
Buies applicable to Schedule A,, No. VII., r, 2 ; 
(2) the fact that the “ landlord ” had been 
Msessed & charged to income tax imder Schedule B. 
in respect of the occupation of the lands did not 
conclude the matter against reaps., as there might 
under Schedule B. be two persons who were 
chargeable as occupires in respect of the same 
lands ; (3) resps. were assessable in respect of the 
profits a^ing from the occupation of the lands 
in question imder Schedule B. & not under 
Schedule D. 

Where there is a separate & distinct operation 
unconnected with the occupation of the land, 
such as a cheese factory dealing with the milk 
of a dairy farm, or a butcher’s shop dealing with 
the beasts of a cattle farm, there may be a separate 
assessment of that operation ; but the fact that 
the farmer sells his produce either on the farm or 
at a local market, or at Mark Lane, or even that 
he sells it in a shop, does not justify an assess- 
ment under Schedule D. as well as or in substitu- 
tion for Schedule B. — ^Back v. Daniels, [1925] 
1 K. B. 526 ; 94 L. J. K. B. 304 ; 132 L. T. 455 ; 
41 T. L. R, 162 ; 69 Sol. Jo. 160 ; 0 Tax Gas, 
183, G. A. 


Sect. 6.--RIGHT OF PERSONS PAYING TAX 

TO RECOUPMENT. 

Tax paid by tenant .] — See Landlord & Tenant. 
Tax paid by mortgagor .] — See Mortgage, 
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75. Premises liable — ^Premises in occupation of 
Crown — ^Assize courts & police station.] — 
Goohber V. Be!RKS JJ., No. 69, ante. 

“ Assessable value.”]— 1922 Act, s. 23. 

Exemptions — ^Lands occupied by charity.]— iSee 

1921 Act, 8. 30. 

76. Profits liable — Farm profits — Stallion’s 
fees.] — ^M alcolbi v. Lockhart, No. 118, post, 

77. Poultry farm.] — Where poultry 

are kept for the purpose of the production & the 
sale of eggs, & where the poultry derive sustenance 
to a material extent from the produce of the 
ground & from the insects & materials therein, 
the profits are to be treated as the profits of 
husbandry Sc the potdtry farmer is entitled to 
be assessed to income tax under Schedule B, 
i^tead of Schedule D. — Jones v . Nuttall (1926), 

T. L. R. 384. 

78. ” Occupier ” — A question of fact.] — 


Applt., who had been assessed to income tax 
under Schedule B. for the year ended Apr. 5, 
1921, as the occupier of a certain farm, appealed 
against the assessment on the ground that he was 
not the sole occupier of the farm, but occupied 
it jointly with his three sons Sc daughter, & that 
the assessment should have been made in their 
joint names. On appeal before the general 
comrs. applt. stated that, prior to the tenancy of 
the present farm, he had occupied another farm 
in partnership with two of his sons, Sc that those 
sons were named in the agreement relating to that 
tenancy (the agreement was not produced in 
evidence) ; stated that ho alone was the rated 
occupier of the present farm ; produced the agree 
ment of tenancy of the present farm, which had 
been entered into between the landlord Sc applt. 
alone. Sc stated that the sons were not mentioned 
therein owing to their absence on military ^rvice ; 


PART II. SECT. 6. 

b. Ma{nien<mce-~EaM)eedi«Hir siaiulon 
iMowance — JUmUed to estaie oonoemed. 
;~^?w>perty-owner claimed relief ir 
eroeas ooet of mainte 
nance, etc., of one of Mb estates or 
» yem average over the flxec 
allowanoes for repairs mad< 
medule A. assessments on th< 
> He claimed that he wa 
Jo repayment of tax on thi 
Dy whloh the excess of piajh 
« to., exoeeded the net annna 

tberaUe 

of “o-W findMf Bole I 

Of No. V., 8alte<ta]e a., vm amlted ti 


repa 3 rment of the amount of income 
tax paid by him under Sohedulo A. 
assessmedls on the estate concerned. — 
Cbompton (Inspector of Taxes) t?. 
Campbell vD124), 9 Tax Cas. 224 ; 
[1925] S. C. 124.--SCOT. 

PART III. 

0 . Profits liable — Farm profits,} — 
A person who oariled on business as a 
seedsman & occupied a farm in con- 
nection with that business for pro- 
ducing seeds, claimed, under 6 & 6 
Yiot. 0 . 35, s. 101, to set his losses on 
the fairm against his profits on the 
seedsman's business, to he assessed 


for income tax on the balance only : — 
Hrjd : he was not entitled to do so, 
the assessment on the farm being, 
according to the rules of Schedule B., 
on the rent, while the assessment on 
the profits of his biisinesa was regu- 
lated by Schedule D. — ^Brown v. 
Watt (1886), 13 R. (Ct. of Sess.) 598 ; 
23 Sc. L. R. 403.— SOOT. 

4 ,] — tenant of a farm 

under a grazing lease is also the 
lessee under another lease, applioahle 
to the same period, of the landlord's 
shooting rights over such farm : — 
Held: as oooupier under both leases 
he is assessable under Schedule B. upon 
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& daughter ; & ^ ^he 

insurance policy dated -Uec 

parties named in the d^ dated Oec. IWO, were 
named as principals. The gener|d c 
of opinion that no partnership m 
during the ye^ of assessment j the of 


Act, 1887 ( 0 . 15), •. 18, (o Iw ■wowe d for 
A income tax porpoaw ondor Schedule if. 
of Schedule B. He aubaequwiMy applied 
Tithe Act, 1891 (o. 8), •. 8 (5), for a oer&cal 
the district comrs. of tazw of the ant»n f^] 
of his land. The comrs. declined to give ' 
certificate unless appit. first consented to hj 
his land assessed for the purposes of Schedule 
under sub-sect. 4 of the last-mentioned Act 

to be granted under Act, li 


assessment had been correctly made in his name ; 
& they accordingly confirmed the assessment : 
Held : the determination of the comrs. was a con- 
clusion of fact, &, as there was evidence upon 
which they could properly roach that conclusion, 
the ct. was not entitled to review that d^rmma- 
tion. — H awker v. Compton (1922), 8 Tax Cas. 

306. , , 

79 , Construction of agreement.] — Back 

V. Daniels, No. 74, ante. ^ ^ ^ , 

Allowances — ^For wear & tear.] — See 1925 Act, 

s. 16. ^ . 

80. Right of appeal — Owner of tithe rentcharge 
— An nual value reduced below two-thirds of tithe 
rentcharge.] — Tithe Act, 1891 (c. 8), s. 8 (3), which 
gives the owner of tithe rentcharge the same 
right of appeal as the owner of lands, gives a right 
of appeal to the owner of the tithe rentcharge 
where the assessment on land made by the sur- 
veyor for the purpose of Income Tax Act, 1853 
(c. 34), Sched. B., has been reduced by the comrs., 
on appeal by the occupier of the land, to such an 
extent that the tithe rentcharge exceeds two 
thirds of the annual value of the land, as ascer- 
tained by the assessment, in consequence of which 
so much of the tithe rentcharge as is equal to the 
excess is liable to be remitted under sub-sect. 1. 

— R. V. Barstaple Division of Essex Taxes 
Comrs., [1895] 2 Q. B. 123 ; 64 L. J. Q. B. 759 ; 

72 L. T. 800 ; 69 J. P. 470 ; 43 W, R. 606 ; 11 
T. L. R. 427 ; sub norn, R. v. Baiistable Divi- 
sion op Essex Taxes Comrs., Ex p, Gibson, 15 
R. 471, D. C. 

81. From decision of commissioners on i 

question of fact.] — Hawker v, Compton, No. 78, ] 

ante. i 

82. Effect of election to be assessed under ] 
Schedule D. — ^Application for certificate of annual 1 
value under Tithe Act, 1891 (c. S^—Rlght of com- 
missioners to assess under Schedule B.] — An i 
owner-occupier of agricultural land had exercised i 
the option given by Customs & Inland Revenue 1 


; of land that sect., « that sect, referred o 

- to assessments ascertained & entered un^ 
. Schedule B. or, if not already so entered, to 
I ascertained for the purposes of the said Schedule 
under sub-sect. 4 ; & no assessment un^ 

Schedule D. was made applicable for the purpe 
of remission of tithe rentcharge under this sc 
— R. V. Petersfibld Division of Hants T 
Coairs., Ex p. Woods (1893), 63 L. J. Q. B. 3 
D. C. 

See Customs & Inland Revenue Act, 1887 (c. 1 
s. 18 ; Tithe Act, 1891 (c. 8), s. 8 (5), Schedule 
r. 5. 

83. Claim to relief — As Joint tenants 
Limited to partners.J^A farm was let to a fatl 
& his four sons as joint tenants. The father v 
assessed to income tax under Schedule B. 
respect of the farm as the occupier, & the dedi 
tions & reliefs to which he was personally entitJ 
were duly allowed against the assessment. 1 
tax under the assessment was paid by the fat} 

& the four sons by five several & equal paymeu 
The father appealed against the assessment 
the ground that there was a partnership betwe 
himself & his four sons & that the five of th^ 
should be assessed as joint occupiers, but t 
General Comrs. dismissed the appeal. One of t 
sons then contended that, notwithstanding tl 
there might be no partnership, he was as a jo^ 
tenant of the farm entitled to treat one-fiJ 
share of the Schedule B. assessment as his incoi 
& to claim relief in respect of his personal allc 
ance by way of repayment of the tax paid on tl 
shaj*e. The General Comrs. decided that 1 
matter was concluded by their decision on i 
father’s appeal, & that the son had no title to 
payment : — Held : although the son was a jo 
tenant of the property, he was not entitled un 
1918 Act, s. 20, to any repayment in respect 
the tax paid thereon under Schedule B., inasmi 
as he was not a partner in joint occupation of ' 
land.-— McKie v. Luck (1926), 0 Tax Oas. 611. 


t he aggregate of the two rents reserved. 
— Rkveli. (Surveyor of Taxes) v . 
Scott (1895), 3 Tax Cas. 403.— SOOT. 

e. .] — Lands occupied 

for grazing sheep are occupied for 
purposes of husbandry within Mnance 
Act, 1918, 8. 21, & accordingly the 
tKJcupler is in respect of his occupa- 
tion osBOBsable to income tax under 
Schedule B. on twice the annual value 
— Kbir V. Qillespie, 
J 11^201 2 S. L. T. 
256 ; 57 Sc. L. R. 73.— SCOT. 

. 1 * O^pier — Lessor of sport- 
ngnts,] — ^A, having been assessed 
lor inoouie tax under Schedule B. as 

& grazlngB 

Claimed that the assessments should 
be reduwd by the amount of the rent 
which he received from letttag the 

shootings & fishings Held had 

not divested himself of the position 


of occupier of the lands & shootings 
under the lease, & was not entitled to 
the reduction. — Inland Revenue v. 
Anderson, (19221 8. C. 284 ; 69 

Sc. L. U. 262 ; [1922] S. L. T. 267.— 
SCOT. 

g. Basis of assessmeiU,] — The basis 
of the assessment under Schedule B. 
on a deer forest is the value charge- 
able under Schedule A. — Re Middle- 
ton (1876), 1 Tax Cas. 109.— SOOT. 

h. Effect of election to he assessed 
under Schedule Z).] — ^An industrial 
society is entitled to elect to be 
assessed under Schedule D. in lieu of 
under Schedule B.. & the effect of this 
election is not to confer upon the 
society exemption from the charge to 
tax, but to make them assessable 
as imder Schedule D. in respect of the 
profits derived fiom the occupation of 


the lands. — Tranent Co-opbrai 
Society, Ltd. v. Brown (1921 ; 
Tax Cas. 1.— SCOT. 

k. Claim to relief — Income 
Act, 1918, SchedtUea A. dt B.]- 
agreoment between the Ministei 
Munitions & a gas oo. provided t 
if the Govt, leased from the gas c 
site at a nominal rent, the Govt, w 
pay or indemnify the gas oo. agf 
all taxes payable in respect of the 
;?lant; — Held: the Govt, was 
)ound to indemnify the oo. age 
income tax paid by the co. on 
interest received by them from 
j[ovt. in respect that the exprei 
** in respect of the said plant ** 
inappropriate to Income tax which 
a tax upon persons not upon 
perty.— Edinburgh MAOxarRATE 
Lord Advocate, [1923] S. C. 11 
SOOT. 
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84« Annulty^Paymeiits partly capital & partly 
Inooma.] — Sbobbtary of State in Council op 
India v. Sooble, No, 337, poet 

35. .] — Bast Indian Ry, Co. v, Secrb- 

TABY of State in Council of India, No. 338, 
post. 

86. Deduction of tax after resolution of House 


of Commons — ^Before Finance Act for the year 
passed.] — ^Bowles v. Bank op England, No. 678, 
post. 

Savings bank .] — See 1918 Act, s. 39 (3) (a). 

Securities vested in custodian or administrator 
of enemy property .] — See 1925 Act, s. 20. 


Part V. — Schedule D. 


Sect. 1 .—APPLICATION OF SCHEDULE- 
PROFITS OR GAINS. 

Sub-sect. 1. — In General. 

87. Annual value of house — Occupied by 
virtue of employment.] — ^Applt. was agent at M. 
for the Bank of Scotland & had an income in 
money, from all sources, of £374. He occupied 
rent free a house forming part of the bank build- 
ings, which was of annual value of £50. It was 

of his duty as agent to occupy the house, & 
he could not let it, or vacate it even for a time, 
without the consent of the directors. Upon 
ceasing to hold the appointment of the agent he 
would have been obliged to give up the house at 
once. The house was suitable for a residence, 
& if it had not been provided he would have re- 
quired another house of the same value. He 
claimed an abatement of income tax under 
Customs & Inland Revenue Act, 1870 (c. 10), 
H. 8, on the ground that his income from aU sources 
was under £400 : — Held : the annual value of 
the house was not “ profits k gains ” within 
Income Tax Act, 1842 (c. 35), Sched. D., nor 
“ perquisites, profits, or emoluments ” within 
Sched. E. k could not be reckoned as part of his 
income, k he was entitled to the abatement 
claimed. 

A person is chargeable for income tax under 
Schedule D., as well as under Schedule E., not on 
what saves his pocket, but on what goes into his 
pocket (Lord Macnaghten). — Tennant v. Smith, 
L1892] A. 0. 160 ; 61 L. J. P. C. 11 ; 66 L. T. 
327 ; 66 J. P. 696 ; 8 T. L. R. 434 ; 3 Tax Gas. 
158, H. L. 

AnTiotaiions : — Oonsd. M^Dougall v, Sutherland (1894), 3 
Tax Cas. 261. Distd. Hartlaud v, DJg^uos, [19241 2 
K. B. 168. Oonsd. Cordy v. Gordon, [1925] 2 K. B. 276. 
Raid. A.-(l. V. Beech [1898] 2 Q. B. 147 ; Herbert v. 
MoQuade. [1901] 2 K. B. 761 ; OarUsle & SlUoth Golf 
Club V. Smith, [1913] 3 K. B. 76 ; I. R. Comrs. v. Blott. 
Same v. Greenwood, [1920] 2 K. B. 657 ; G. W. Ry. v, 
Bator, [1922] 2 A. O. 1 ; Bool t». (luardlan Investment 
Trust Co., [1922] 1 K. B. 347 ; Colville v. I. R. Corars. 
(1923), 8 Tax Cais. 442 ; 1. R. Comrs. v. Womyss (1924), 
8 Tax Cas. 561. Mentd. A.*G. v. Eastbourne Corpn., 
[1902] 1 K. B. 403 ; A.-G. v. Selborne, [1902] 1 K. B. 
|8| ; Northumberland v. I. R. Comrs., [1911] 2 K. B. 

88. Profits made by trustee for creditors — 
Though applicable in payment of creditors.] — 

By an indenture of sub-lease a firm of worsted 
spinners denoised a part of their business premises 
together with steam power to be generated by 
them. They subsequently executed a deed of 


assignment for the benefit of their creditors 
empowering the trustee, with tlie consent of the 
committee of inspection, to carry on the business. 
The trustee continued to occupy the portion of 
the premises which the debtors had occupied for 
the purpose of winding up their business k con- 
tinued to supply motive power to the sub -lessee 
in accordance with the sub-lease & a fresh sub- 
lease afterwards granted & the amount received 
by the trustee in respect of the power exceeded 
the cost of supplying it ; — Held : the difference 
between the cost of supplying the power & the 
payment received for it, was a profit assessable 
under Income Tax Act, 1842 (c. 35), s. 100, 
sched. D., although the money was to be applied 
in payment of the creditors under the deed of 
assignment. — ^Armitage v, Moore, [1900] 2 Q. B. 
363 ; 69 L. J. Q. B. 614 ; 82 L. T. 618 ; 44 Sol. 
Jo. 468 ; 4 Tax Cas. 199, D. 0. 

89. Surplus on investments — Money sent 
abroad for investment — ^Excess over original sum 
remitted to United Kingdom.] — Scottish Provi- 
dent Institution v* Allan, No. 426, post. 

90. Green fees taken by golf club — From non- 
members.] — (1) Applts., an ordinary members* 
golf club, acquired land under a lease from a rail- 
way CO. & laid out a golf course k erected a club 
house thereon. In addition to the members of 
the club, who were entitled on payment of an 
annual subscription to play on the links & to 
other privileges for the current year, a consider- 
able number of visitors were permitted to use 
the club premises k to play on the links in accord- 
ance with a provision contained in the lease which 
required the club to allow such visitors to play 
on payment of certain green fees. The totel 
ft.nmifl.1 expenditure incurred by the club in main- 
taining the links in a proper condition for play 
exceeded the total amoimt of fees received from 
visitors : — Held : applts. were carrying on an 
enterprise which was beyond the scope of the 
ordinary functions of the club, & as to which 
separate accounts might be kept so as to ascertain 
whether there were any profits, k any profits 
derived from the visitors* green fees ' were there- 
fore taxable under Income Tax Act, 1842 (c. 35), 

Sched. D. , • 

The adventure, of maintaHiing golf links k 
charging for the use of them is an “ adventure or 
concern in the nature of trade.’* If other con- 
ditions therefore are satisfied, the club are, I think, 


PART IV* 


the aliooa* 
_ of., rep-resenting the 
the eale of five per cent. 
^ .Tss made by the 
Revenue for the pay- 


ment of Income tax accrued In respect 
of the Income of the fund ; — Held : the 
deduction of Income tos. before dis- 
tribution of the fund amongst the per- 
sons entitled would be a contravention 
of the terms upon which the five per 
cent. War Loan was issued, k the 


proper procedure was to distribute the 
ent&e nalanoe without deduotlbn In 
respect of Income tax, leavlitt It to the 
Omrs. of Inland Revenue to recover 
the tax, if any, payable by the persons 
entitled to the fund. — Cox v. MuioUT, 
[1919] 1 I. R. 368.— IR. 

C 
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assessable under the first rule of Schedule D. 
But, as 1 have already said> it is, 1 think, unneces- 
sary to determine whether that is so or not, for 
if it were not a ** concern in the nature of trade ** 
yet other things being satisfied the club would be 
assessable under the sixth rule (Buckley, L.J.) 

The . . . club is not in a position to assert 
that its receipts from visitors, not being members 
of the club, cannot constitute annual ** profits & 
gains ” in respect of which income tax is assess- 
able (Kennedy, L.J.). 

(2) The comrs. for the general purposes of the 
income tax had decided that the club was liable 
to assessment in respect of visitors’ green fees, 
less such proportion of the annual outlay in main- 
taining &; keeping up the links &> club-house as 
the visitors’ contributions bore to the entire 
annual income of the club or fund available for 
the maintenance & upkeep : — Held : the method 
of arriving at the amount of the taxable profits 
adopted by the comrs. was wrong, & in default 
of agreement the case must go back to them to 
ascertain the amount of taxable income received 
by the club. — Carlisle & Silloth Golf Club 
V. Smith, [1913] 3 K. B. 76 ; 82 L. J. K. B. 837 ; 
108 L. T. 785 ; 29 T. L. B. 608 ; 67 Sol. Jo. 532 ; 
11 L. G. B. 710 ; 6 Tax Cas. 198, C. A. 

AnnoUdiona: — Aa to (1) Apprvd. Coman v. Hotnnda Ho^mital, 
Dublin, [1921] 1 A. C. 1. Reid. Maloolm v. Lockhart 
(1019), 7 Tax Gas. 99 ; McLaughlin v. Bailey (1920), 

7 Tax Caa. .508; Brighton College v. Marriott, [1925] 
1KB. 312. 

91. Trade association — ^Providing accommoda- 
tion for members Sc subscribing non-members — 
Profits made from members.] — A trade assocn. 
which provided a market, newsroom, & other 
facilities for its members, & for non-members 
who were subscribers, was held to be carrying 
on a business & to be liable to assessment under 
Schedule D., Case I., on the profits of what its 
members paid to it. — ^Liverpool Corn Trade 
Assocn., I/td. v. Monks (1926), 42 T. L. B. 393. 

92. Profit on speculation — Isolated transaction 
— ^Whether in operation of company’s business.]— 

A co. carrying on business as coal merchants, sliip I 


& insurance brokers. Sc as sole selling agent for 
various colliery cos., in which latter capacity it is 
part of its duty to purchase wagons on behalf of 
m clients, makes a purchase of wagons on its own 
account as a speculation Sc subsequently disposes 
of them at a profit. It was contended that, this 
transaction being an isolated one, the profit was in 
the nature of a capital profit on the side of an 
investment Sc should be excluded in computing 
the liability of the co. to income tax : — Held: the 
profit realised on this transaction was made in 
the operation of the co.’s business Sc was properly 
included in the computation of the co.’s profits for 
assessment under Schedule D. — Beynon Sc Co., 
Ltd. V. Ogg (1918), 7 Tax Oas. 126. 

93. .] — A CO., which was in- 

corporated on Feb. 24, 1917, with a capital of 
£30,000, purchased certain patents under an agree- 
ment, dated Mar. 6, 1917, Sc was assessed to in- 
come tax in respect of sums received by way of 
purchase price imder various agreements oy which 
the co. had sold the rights of working the patent 
to companies in America, France Sc Japan. The 
objects for which the co. in its memorandum of 
assocn. was stated to be formed did not include 
the carrying on the business of the buying Sc selling 
of patents & patent rights. The co. appealed 
against the assessments on the ground that the 
patents acquired were capital assets Sc that the 
result of the sale of the patents was to replace 
one set of capital assets by other capital assets, 
Sc that the sums received in respect of the sale of 
the patents were realisations of capital Sc were 
not profits or gains of its trade or business. The 
Crown contended that the co. bad carried on the 
trade of acquiring, disposing o^, & otherwise turn* 
ing to account inventions, patents. Sc the like 
under the powers contained in its memorandum 
of assocn. Sc that the sums received for the patents 
were consequently profits or gains of the co.V 
trade or business : — Held : — ^there was ample evi 
evidence for the findings of the comrs., whicl 
amounted in fact to a conclusion that the trad< 
or business in question was not carried on bui 
that the co. was formed to acquire these mtent 
as its one capital asset. — Collins v. F^th 
Brearley Stainless Steel Syndicate, Ltd 


part V. sect. 1, sub-sect. 1. 

92 i. Profit on apeculaiion — laokUed 
tranaaction^Whether in operation of 
company* a Imainesa,} — ^Where the owner 
of an inyeetment realises it, & obtains 
a higher price than he originally gave 
for it, the enhanced pnee is not 
** profit ” within Income Tax Acts 
(Victoria} ; but where a co. was formed 
to hold Sc nnrse the assets of certain 
banks which were in liquidation, & to 
sell the securities at a profit when an 
occasion presented itself ; — Held : such 
co. was a trading co.. Sc the surplus 
realised by it from selling the assets 
at enhanced prices was taxable as 
profit. — ^Taxes Comb. r. Melbourne 
Trusts, Ltd. (1914), 84 L. J. P. C. 
21.~-AUS. 

92 !i. .] — C. co. with 

a capital of £28,000 expended £24,000 


a capital of £28,000 expended £24,000 
in the purchase of a mining property 
8c £4,000 iu its development. There- 
after it sold the property tor £300,000 
toJF, co., the price to be payable wholly 
tiansferring 300,000 of its 
400,000 £1 shares fuffy paid to C. oo. 
C. 00 . having been assessed for income 
tax under Schedule D« on profit arising 
A ^ tra^isa^itl^in, C. oo. appealed 


tax under 


from the transaction, C. oo. appeaM 
contending that the oo. had had no 
moome 8t that the sale was ‘truly a 
tranmtion by whioh the oo. substi- 
tuted for Its oarttal in the form of 
tod a oap^ in «ie form of shares 
HeW; having regard to the various 


hrauohes of business for whioh C. co. 
was formed the transaction was a sale 
in the lino of the co.’s business, result- 
ing iu a profit liable to income tax 
under Schedule D., sc not a mere change 
in tne mode of investment of 0. co.*8 
capital. — Californian Copper Syndi- 
cate, Ltd. & Reduced v. Inland 
Revenue (1904), 6 F. (Ct. of Sess.) 
894.— SCOT. 


e roflts & games oi the oo. — Soottisj 
N iON & National Insurance Co. i 
Inland Revenue (1889), 10 IL (C1 
of Sess.) 461; 26 Sc. L. K. 330.- 
SOOT. 

p. .) — An investment tnu 

co. took powers in its memorandui 
of assoon. to vary its investments < 
generally to sell or exohanro any ( 
its assets : — Held : the net gain b 
realising Investments at larger pric< 
than were paid for them constitute 
profit ohamable with income tax.- 
Soottish Investment Trust Co. 
Forbes (1893), 3 Tax Cas. 231.- 
8COT. 

q. .J — A CO., formed of sc 

vent contributories of a banking c 
which was in liquidation, acquit 
from the liquidator the outstandii 
assets of the bank, inoludlng suii 
expeoted to be recovered from estat 
of contributories, paying therefore 
sum sufficient to enable the liquidate 
to discharge the liabilities of the bar 
From time to time the oo. sold portlo 
of these assets at prtoes exceeding t 
values at whioh they were ** estimaw 
in the books of the liquidators: 
Held: the above facts did not sIk 
that profits realised wm ** profit! 
within Inoome Tax Acts, liable 
assessment.— A ssets Oo., Ltd. 
Fobsbs (Surveyor of Taxes) <180 
61 L P, 616 ; 3 Tax Gas. 642.-^C 
r, ^.1 — Oo. fomed with i 


m. OiUaide ordinary 

courae of buaineasA — A merchant & 
shipowner undertook as a venture out- 
side the ordinary course of his business 
oertain salvage operations which re- 
sulted in a profit: — Held: this profit 
constituted not receipts or accruals of 
a capital nature, but revenue derived 
from capital productively employed. 
Sc, therefore, Inoome liable to normal 
tax Sc super tax. — ^Stephan v. Inland 
Revenue Comrs. (1919), W. L. D. 1. — 
S. AF. 

~ ... — insurance oo. in 

the course of its business derived profits 
from the realisation of investments at 
a larger price than was paid for them : 
—Held; the profits were ohargeable 
with inoome tax. — ^Northern Assur- 
ance Co, V, Russell (Surveyor of 
(1889), 2 Tax Oas. 661.— 

SvOT. 

o. -.3 — Where a gain Is made 

by a 00 . by reaUsiog an investment at 
iwrtoe ton was paldlor it to 
dinerenoe is to be reckoned arpAu g the 


16 n, id 
K. 330.- 


le liquidate 
I of the bar 
sold portlo 
ixoeeding t 
'* estlmaiec^ 
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(1925), 185 li. T. 610 ; 69 Soi. Jo. 695 ; 9 Tax Oae. 
520, O. A. 

Compare Nob. 113, 114, post^ & Part XI., Sect 3, 
sub-sect. 2, B., post. 

94« Loans to governing director of one man ** 
company.] — ^Inland Bbyentje Cobois. v. Sansom, 
No. 612, post, 

95. Bonus dividend — Whether capital or in- 
come*] — Resp. CO. held shares in the union Pacific 
Railroad Co., an American co., which in 1014 
declared out of its accumulated profits an extra 
dividend upon its common capital stock, this 
dividend consisting partly of cash & partly of 
shares of the Baltimore & Ohio Railroad Co., in 
which CO. part of its reserves were invested. 
Resps. duly received their proportion of this 
dividend in cash & shares, & in July, 1915, sold 
the shares for £1,086 19e. 9d., that amoimt being 
credited in their books to capital account. Having 
been assessed to income tax in respect of the 
amount realised by the shares, resps. appealed 
to the general comrs. who discharged the assess- 
ment, holcUng that the distribution of the assets 
in question was a distribution by the Union 
Pacific Co. of capital & not income : — Held : the 
distribution was not of capital but of profits or 
gains, & consequently the sum in question was 
liable to income tax. — ^Pool v. Guardian Invest- 
BiENT Trust Co., [1922] 1 K. B. 347 ; 91 L. J. 
K. B. 242 ; 126 L. T. 540 ; 38 T. L. R. 177 ; 8 
Tax Cas. 167. 

.] — Compare Part XI., Sect. 3, sub- 
sect. 2, B., post ; & see, generally ^ Companies, 
Vol, IX,, pp. 596, 597. 

96* Annual payment in respect of patents — 
Distinguished from purchase- money payable by 
instalments.] — ^Applt. co. had been incorporated 
under the name of L. & co. under which name it 
had acquired certain patents & knowledge of cer- 
tain secret processes. In Nov. 1916, L. &; co. 
entered into an agreement with an American co. 
by which each co. undertook to communicate to 
the other all such information as they then pos- 
sessed or controlled in connection with the manu- 
facture of dyes & certain other products. The 
agreement provided that L. & co. should have 
exclusive rights for the use, manufacture, & sale 
under its own & the American co.’s patented 


inventions & secret processes throughout Great 
Britain, Ireland, India, & certain countries in 
Europe, in all British possessions except Canada, 
& non-exclusive rights m Canada &; all countries 
except those for which the American co. was to 
have exclusive rights ; while the American co. 
was to have exclusive rights for the use, manu- 
facture, & sale under its own & L. & co.*s patented 
inventions & secret processes throughout America 
& non-exclusive rights throughout all other 
countries except those for which L. &: co. were 
to have exclusive rights. It was a term of this 
agreement that the American co. should pay, 
subject to certain conditions, to Jj, & co. £25,000 
in each of the ten yearn from July 1, 1917, to 
July 1, 1927. 

In arriving at the profits of applt. co. for excess 
profits duty purposes, the several sums of £25,000 
falling due in the periods covered by the assess- 
ments, were included. Applt. co. contended 
before the Special Comrs. that on the true con- 
struction of the agreement the transaction was 
a sale by the co. to the American co. of one of its 
principal capital assets, viz. its special knowledge 
of secret processes & the right to use these pro- 
cesses & applt. co.’s patents in the territory 
allotted to the American co. for the sum of £250,000 
payable by annual instalments ; & that the sums 
received were the purchase price of a capital 
asset of applt. co., & not a trading receipt. The 
Special Comrs. held that the payments were in- 
come or business receipts, & were properly in- 
cluded in the assessments. Upon a case stated 
for the opinion of the ct. ; — Held : the payments 
made by the American co. were of the nature of in- 
come, &; were properly included in the assessments. 
— ^British Dyestuffs Corpn. (Blackley), Ltd. v. 
Inland Revenue Comrs. (1923), 129 L. T. 538. 

97. Lump-sum compensation for user of 
patented invention.] — ^The ct. held that income tax 
was deductible from a sum awarded by the Royal 
Commission on Awards to Inventors, it appearing 
that the sum in question was in fact the aggregate 
of royalties for the user by the Crown of a patented 
invention & not a capitalised sum in lieu of 
royalties. — Constantinesco v, R. (1926), 42 
T. L. R. 383. 

98. Compensation for ioss of office.] — ^Resps., 


objoot of aoqutrlng estates in the Malay 
Peuinsnla & developing them by 
planting Sc oultivatiiig rubber trees. 
Power was taken in the memorandum 
of Assoon. to sell the property Sc such a 
sale was contemplated in the prospectus 
of the co. The original oapital being 
insuffleient to develop the estates 
purchased, the whole of the under- 
taking W8M sold to a second co. for a 
consideration in excess of the capital 
expended : — Held : the profit on the 
sale was not a profit assessable to 
income tax, but was an appreciation 
of oapital. — ^Tbbbau (Johobb) Rubbbr 
oTNDioATB, Ltd. v. Fabmbr (Sub- 
'“■yob opTaxbs) (1910), 5 Tax Cas. 

5. — SOOT. 

♦ “TT-i — Reaps, were a co. 
lormed to acquire mining claims, to 
purchase or lease other mining pro- 
perty, plant, or mining faculties, £ to 
^rry on mining qpein^ns for gold £ 
other minerals. R^. sold all their 

^ went into voluntair 
.* the profit realised 
i^hedr assets 
resps.* income. — 
Bootbbns S^atbs, 
Lib., ri9183 App, D, 576.— «, AF. 


otocumuMed 
directors of a oo. whlc^ 
deiidm Sc vmr dividends 
ef SBServed or un- 


reserved, & to hold land as part of the 
oapital of the co., declared oivldends 
out of an accumulated reserve fund. Sc 
out of a sum representing profits on 
the sale of a piece of land which had 
been held hy the oo. : — Held : both 
dividends were liable to he assessed 
for income tax. — I ncome Tax CoarR. 
(Qubensland) V, Brisbane Gas Co. 

1907), 6 C. L. R. 96.— AUS. 


b. Nat confined to trading com- 
panies .} — The use of the word ** pre- 
flte ” in Income Tax Act, 1903 (No. 
1819), 8. 9 (1), does not confine the 


com- 


pre- 

CNo. 


payment of income tax to trading cos. 
only. Qu. : whether the ** profits ** 
referred to in the sect, are those from 
which dividends might legally be 
declared. — Re Income tax Acts (No. 1 
OF 1907), [1907] V. L. R. 185.— AUS. 

0. Premiums on Fiores issued hy 
ba/iUeing company. ] — Premiums received 
by a hanki^ oo. on shares issued hy it 
are not “ profits ” within Income Tax 
Act, 1902 (Qd.). s. 31, as amended bv 
Income Tax Am^dment Act, 1904, 
8. 11, — Qubbnsland Income-Tax 

Comb. v. Bank of New South Wales 
(1913), 16 O. L, R. 604.— AUS. 

d. Purchme’VMney of live stock — 
On saie of pastoral h^neas.] — person 
who earned on bnsiness as a pastoraUst 
sold his nronertv. including live stock 


Sc plant, as a going concern. The 
comr. of taxation made an apportion- 
ment of the purchase-money in respect 
of the live stock. Sc assessed the vendor 
on that amoimt as income derived 
from carrying on a business : — Held : 
as the transaction was not in the course 
of carrying on the business or for the 
purpose of carrying on the business, 
but was for the purpose of putting an 
end to the business, neither the pur- 
chase money, nor any part of it was 
taxable. — T axation Comb, (Wbstbbn 
Australia) v. Newman (1921), 29 
0. L. R. 484.— AUS. 

e. IrUerest earned hy society from 
loans by members .} — ^Where the capital 
of a mutual benefit society was made 
up solely of periodical investments 
by its members Sc the Income of the 
society was mainly derived from 
interest earned on loans given sol^y 
by its members, every one of whom 
was by the rules eligible to take loans ; 
— Held : such interest eamed by the 
society from its own members was not 
taxable profits. — ^B oabd of Rbvbnub 
V. Mtlapobb Hindu Permanent 
FUN]^ Ltd. (1923), 1. L. R. 47 Mad. 1. 
— IND. 

f. Rents of heritable properties.]’^ 
In esUznating on a profits basis the 
Income of an investment oo., wboae 
main revenue was derived mm the 
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a firm of ship managers, were employed in that 
capacity by a certain steamship co., their re- 
muneration consisting in part of a percentage of 
the co.’s annual net profits, including interest on 
its investments, wWch were considerable. 

The CO. went into voluntary liquidation in 1918, 
&> in general meeting authorised the liquidator 
to distribute some £800,000 worth of its invest- 
ments among the shareholders, & to transfer 
£50,000 of 5 per cent. National War Bonds to 
resps. “ as compensation for loss of office,** the 
arts of assocn. having been specifically amended 
to enable this to be done. The said bonds were 
duly transferred to resps. in Oct. 1918. Sub- 
sequently, in pursuance of arrangements already 
made, the undertaking of the old co., including 
two ships & its remaining assets, was transferred 
to a new co. of the same name consisting of the 
same shareholders.. The arts of assocn. of the 
new co. provided that its first managers should bo 
resp. firm, though there had been no bargain to 
that effect, & that their remuneration Should be 
on similar lines to that formerly received by them 
from the old co. In computing resp. firm’s 
liability to income tax & excess profits duty, the 
said sum of £50,000 was treated as part of the pro- 
fits arising from their business as ship managers, 
but, on appeal to the General Comrs., they con- 
tended {inter alia) that the sum in question was 
a voluntary payment made to them as compensa- 
tion for the loss of the profits of their employ- 
ment under the old co. which had terminated, 
A; that it was not chargeable to income tax or 
excess profits duty. The General Comrs. decided 
that it was not a profit liable to income tax or 
excess profits duty : — Held : on the findings 
of the Comrs. as to the nature of the payment, 
which there was evidence to support, the said sum 
of £50,000 was not a profit liable to income tax or 
excess profits duty. — Chibbett v, Bobinson (J.) 
^ Sons (1924), 132 L. T. 26; sub nom. Chibbett 
V, Bobinson ( J.) & Sons, Inland Bevenub Comrs. 
V, Bobinson (J.) & Sons, 9 Tax Cas. 48. 

90. Stud fees — Stallions kept primarily for racing 
establishment.] — person who keeps a racing & 
breeding establishment as a hobby, & who also 
lets out to others the services of his stallions, is 
iiable to pay income tax on the fees received for 
such services. — Derby (Earl) v. Bassom (1926), 
42 T. L. B. 380. 

.] — See, also. No. 119, post. 


SuB-BBCT. 2 . — ^Profits op Municipal Cor- 
porations AND Statutory Bodies* 

See Schedule D., 1 (a) ii., Case I. ; Buies applic- 
able to Cases I. & II*) r« 1* 

100. Local coal dues — Surplus Income appro- 
priated by statute — ^To public purposes.] — ^Under 
a local Act, improvement comrs. for the town of 
Brighton were empowered to levy a duty of 6d. 
upon every chaldron of coal, culm, etc., landed on 
the beach, or brought into, & consumed ^thin, 
the town, for the purpose of erecting & maintain- 
ing groyns & other works against the encroach- 
ments of the sea. By a subsequent Act the dirty 
was continued & increased ; & subsequently, py 
Brighton Town Improvement Act, it was, together 
with market tolls, & other rates, duties, 8c assess- 
ments, which the said comrs. were empowered 
to levy, consolidated into a common fimd for the 
general purposes of the Act, which included, in 
addition to the maintenance of the groyns, etc., 
the paving, lighting, watching, cleaning, & other- 
wise improving the town. By Brighton Comrs. 
Transfer Act, 1855 the said comrs. ceased to act 
as such, 8c the corpn. 8c their successors were 
appointed comrs. in their stead: — Held: the 
co^ duty was a property in respect of which the 
corpn., who had succeeded to the rights of the 
comrs., were liable 8c bound to pay income tax, 
either as a “ hereditament ** under schedule A., 
or as “ property or profits ** under sched. D. of 
Income Tax Act, 1842 (c. 33). 

Not every kind of income derived by a corpn., 
in whatever way it may come to them would be 
included in it [Income Tax Act, 1842 (c. 35), 
s. 100, sched. D.]. They would not be liable 
except in respect of something of the same nature 
8c kind as what had been previously mentioned ; 
not, for instance, in respect of a borough rate, a 
poor rate or a highway rate, because these are not 
within the analogy of the “ property or profit** 
previously described (Blackburn, J.). — ^A.-G. v. 
Black ^871), L. B. 6 Exch. 308 ; 40 L. J. Ex. 
194 ; 25 L. T. 207 ; 19 W. B. 1114 ; 1 Tax Cas. 
54, Ex. Ch. 

Annotations: — Coxisd. A.*G. v. Scott (1873), 28 L. T. 302 ; 
Mersey Docks & Harbour Board v. Lucas (1883), 8 App. 
Cas. 891 ; Glasgow Corpn. Water Comrs. t*. Miller (1886), 
60 J. r. 603 ; Dublin Corpn. v. M'Adam (1887), 2 Tctx 
Cas. 387. Apld. Sowroy v. King’s Lynn Harbour Moor- 
ing Comrs. (1887), 2 Tax Cas. 201. Distd. Severn Fishery 
Board v. O’May, [1919] 2 K. B. 484. Befd. Port of London 
Authority V. 1. R. Comrs. (1919), 121 L. T.'OOT. 

101. Renewal fines.] — ^A.-G. v. Scott, No. 34, 
ante. 


rents of heritable properties which had 
been charged to Income tax under 
Schedule A. : — Held: the rents of the 
heritable properties would have fallen 
to be included in ascertaining the 

g roflts chargeable tmder Schedule D., 

; accordingly they fell to be included 
in the estimate. — Rosyth Buudino & 
Estate Co., Ltd. e. Inland Revenue, 
[1921] S. C. 372 ; 58 So. L. R. 363.— 
SCOT. 

X . Proflis from seasonal grazings.] 

. farmer rented the seasonal gras- 
ings of certain grass parks, which he 
used as an accessory to the farm. He 
was assessed under Schedule D, in 
respect of the profits from the grass 
parlu. He j^pealed against the assess- 
ment:— Held; he had rightly been 
assessed imder Schedule D., 8c the 
in the absence of any return 

lurtlfled in 

egttoMtln* Uiese profit, on the bad. 

parks lor the year 
bidding the year of assessment.— 
Thomson, [1922] S. 0. 237. 


h. Market value of deberUures — 
Allotted in lieu of unpaid infer est in old 
bonds ,] — ^A trading co. defaulted in 
payment of coupons representing two 
years* interest on its 5 per cent, first 
mtge* bonds. The oo. was recon- 
structed under a scheme which pro- 
vided for holders of the bonds sur- 
rendering them with the coupons 
attached, & receiving 5 per cent, first 
mtge. bonds of the same face value 
in the reconstructed oo., toother with 
debentures equal in ajqount to 10 per 
cent, of the face value of the sur- 
rendered bonds. In the assessment to 
income tax of an investment co., which 
had received mtge. bonds 8c debentures 
of the reconstructed oo. in exchange 
for its holding of the original bonds 8c 
the unpaid coupons, a sum repre- 
Benttog 75 per cent, of the lace value 
of the debentures was included in the 
co. s profits. In an appeal by the 
investment oo . : — Held f the comrs. 
were entitled to find that the deben- 

^wo yeare* 

iptjOTest on the original bonds, & If the 
debentures were mari^etable, a sum 


representing their market value fell to 
be included in the accoimt of the 
CO.’S profits. — ScoTTiBH 8c Canadian 
General Investment Co. v. Basson, 
[1922] S. C. 242.— SCOT. 


k. Repaid excess profits duty.] — 
A 00 . which had paid excess profits 
duty sold its business 8c ceased to 
trade. In each of the two suooeedlng 
Income tax years it received a repay- 
ment of a portion of the duty in respect 
of losses In trading made during its 
last accounting period. For each of 
these two years the oo. was assessed 
to income tax on the sum received : — 
Held : the assessments were correct, 
in respect that the oo. was liable to 
assessment, notwithstanding that it 
had ceased to trade, 8c that the sums 
repaid were to be taken as taxable 8c 
ascertained profits for the yeare in 
which they were received, 8c not 
merely as components of the profits to 
be ascertained lor these years by the 
ordinary method of average. — E olin- 
TOK Silica Brick Oo.. Ltd. e. Inland 
RevKNXTS) {19241 S* O. 946.— SCOT* 


21 


Pakt V. — Schedule D. 


lt)2« Bfarket dues, etc.] — v. Soott, No. 
34, ante. 

108. Court tees.]— A.-G. v. Scott, No. 34, 
ante* 

104. Dock dues — Surplus income appropriated 
by statute — ^To sinking fund.] — ^A corpn. was con- 
stituted for the management of the Mersey Dock 
Estate by an Act which provided that moneys 
to be received by them from their dock dues & 
other sources of revenue should be applied in 
payment of expenses, interest upon debts, con- 
struction of works So management of the estate. 
So that the surplus should be applied to a sinking 
fund for the extinguishment of the principal of 
the debts ; So that after such extinguishment the 
rates should be reduced ; So that except as afore- 
said the moneys should not bo applied for any 
other purpose whatsoever ; So that nothing should 
affect their liability to parochial or local rates : 
— Held : under the Income Tax Acts the corpn. 
was liable to income tax in respect of the surplus 
though applicable to the above purposes only. — 
Mersey Docks So Harbour Board v. Lucas 
(1883), 8 App. Gas. 891 ; 63 L. J. Q. B. 4 ; 49 
L. T. 781 ; 48 J. P. 212 ; 32 W. B. 34 ; 2 Tax Gas. 
25, H. L. 

Annotations : — Apld. Paddington Burial Board v* I. 11. 
Coinrs. (1884), 13 Q. B. D. 9. Consd. Glasgow Corpn. 
Water Comrs. v. Miller (1886), 50 J. P. 503 : Dublin 
Coran. V, M'Adam (1887), 2 Tax Cas. 387. Apia. Sowrey 
V. King's Lynn Harbour Mooring Oomra. (1887), 2 Tax 
Cas. 201. Coxisd. City of Dublin Steam Packet Co. v, 
O'Brien (1912), 6 Tax Caa. 101. Severn Fishery Board 
V. O'May, [19191 2 K. B. 484. Folld. Port of London 
Authority v. I. U. Comrs., [19201 2 K. B. 612. Consd. 
Coman t>. Rotunda Hospital, Dublin. [1921J 1 A. C. 1 ; 
Howntree v. Curtis, [1925] 1 K. B. 328. Reid. Last v. 
London Assoe. Coran. (188.5), 10 App. Cas. 438*, Clerical. 
Medical So General Life As^aoe. Soc. v. Carter (1888), 57 
L. J. Q. B. 614 ; New York Life Insce. t>. Styles (1889), 
14 App. Cias. 381 ; Portobello Town Coundl v, SuUey 


55 J. P. 9 ; Dillon v. Haverfordwest Corpn., [1891] 
615 ; Harris v. Irvine Corpn. (1900), 65 J. P. 
063 ; Smyth t>. Stretton (1904), 90 L. T. 766 ; Farmer 
e. Soottlsh North-Amerioan Trust, [1912] A. 0. 118; 
Bruce v. Hatton, [1922] 2 K. B. 206 ; Brighton College 
^ Marriott (1925), 42 T. L. R. 228. Mentd. A.-G. *. 

^* ^* ^* Comrs. 

(1915), [1919] 2 K. B. 354, n. 


105. Fees of burial board — Surplus income ap- 
plied in aid of poor rate.] — ^A burial board was con- 
stituted under Burial Act, 1852 (c. 85), So in pur- 
suance of the Act a buri^ ground was provided 
with money charged upon the poor rate of the 
parish, So the surplus over expenditure of the 
income derived from the fees charged by the board 
was regularly applied in aid of the poor rate : — 
Held : the board were liable to be assessed to the 
income tax in respect of such surplus, inasmuch 
as the provision requiring it to be applied in aid 
of the poor rate did not prevent it from being a 
** profit within Income Tax Act, 1842 (c. 36). — 
Paddington Burial Board v. Inland Bevenue 
Gomrs. (1884), 13 Q. B. D. 9; 53 L. J. Q. B. 
224 ; 50 L. T. 211 ; 48 J. P. 311 ; 32 W. B. 651 ; 
2 Tax Gas. 46, D. G. 

Annotations : — ^Befd. Portobello Town Council v. SuUey 
(1890), 55 J. P. 9 ; Rotunda Hospital, Dublin v. Coman 
(1920), 7 Tax Cas. 517. 


106. Licenses So fines imposed by fishery board.] 

— Severn Fishery Board v. 0‘May, No. 112, 

post 

107. Rural district council — Supplying water.] — 

Wakefield Bural Council r. Hall, No. 279, 

post 


Sub-sect. 3. — Besidencb. 
See Sect. 2, sub-sects. 2 & 3, post 


PART V. SECT. 1, SUB SECT. 2. 

1071. Rural district couTunl suppluing 
water,] — ^A rural district council is 
bound by Act of Parliament to supply 
water to any ratepayers within its 
rural district who may make applica- 
tion therefor, & is empowered to collect 
a special rate from consumers of water 
so supplied : — Held : the profit made 
by the district council Is a profit 
within Income Tax Acts, So as such is 
liable to tax. — ^Mulunqab Rural 
District Council v, Rowlrs (1912), 
6 Tax Cas. 85.— IR. 


1. Supply of water — Beyond area of 
compulsory, supply — Surplus revenue.] 
—A. city corpn. was empowered by its 
Waterworks Act to supply water 
beyond the city boimdaries. Any 
inoome thus arising was to be paid 
a oonsolidatod fund available for 
all the purposes of the Act ; — Held : 
the excess of receipts over expenditure 
in ^peot of the extra-municipal 
^^PPly constituted profit ohargeable 
Stji iRoomo tax. — Dublin Corpn, v, 
M^am (Surveyor of Taxes) (1887), 
2 Tax Cas. 887.— IR. 


m. .] — A municipal 

raran. was empowered by its Water 
Acts to supply water beyond the 
municipal boundaries. So to sell water 
SJi-K? for trade So other purposes 
^5?i5!_the wea of oompulsory supply : 

X.! ^be surplus revenue derived 
sources constituted profit 
aw^able to income tax. — Glasgow 
Water Combs, v. Miller 

iai (1886), 2 Tax 

131. — SOOT. 


n. 

a 


-.1 — ^The produce 


or tax for a pubUo jpur- 

UK 


rate 

^ ^ hands of the Iboa] 
w by whUdi It is levied, to be 

for thebenefit 
wltidR their adminis- 
trative ai^ In the nature of profits •' 


for the purposes of the Income tax. 
But where a local authority sells w’^ater 
to author Ities outside its own area, the 
produce or surplus arising from such 
sale is ** profit **^for the purposes of the 
tax. The corporation of I., owning 
waterworks, entered, pursuant to 
statutory authority, into a^eniouts 
>vlth two authorities outside their 
area for the supply »«f water to those 
authorLties at a urico based on gross 
rental. The local authorities raised 
the sums to pay tho fixed price by a 
oompulsory rate. The sums so re- 
ceived by the corporation of I. were in 
part applied to a sinking fund ; — 
Held : (1) the surplus of receipts from 
the local authorities wore profits 
earned by the corporation assessable to 
income tax ; (2) the part applied to 
the sinking fund was also assessable 
to the tax. — Harris v. Irvine Corpn. 
(1900), 65 J. P. 663.— SCOT. 

o. Money appropriated to sink- 

ing fund — Surplus carried forward 
for r^uction of rate,] — The G. Corpn. 
Water CJomrs. were empowered to levy 
rates to bo applied in defraying the 
current expenses of tho water supply So 
in keeping up the undertaking ; in 
payment of annuities So of interest on 
borrow^ moneys ; in providing a 
sinking fund; & any surplus was to 
be carried to the next year's account & 
applied in the reduction of the domestio 
water rate : — Held : neither the money 
appropriated to the sinking fund nor 
the surplus carried forward for the 
reduction of next year’s rate was 
assessable profit. — Re Glasgow Corpn. 
Waterworks (1875), 1 Tax Cas, 28. — 
SCOT. 


p. WUhin area of oompulsory 

supply,] — ^Waterworks are liable for 
profits derived by ^selling water by 
metw to barracks ^thin the area of 
compulsory supply. — Allan (Sur- 


veyor op Taxes) v. Hamilton Water- 
works Comrs. (1887), 51 J. P. 727. — 

SCOT. 

q. Supply of gas — Surplus income 
— Indudvng sum set apart for sinking 
/and.]— Tho Q. Corpn. Gas C/omrs. were 
empowered to simply gas to the city 
& its suburbs. The receipts are to be 
applied in payment of incidental ex- 
penses ; in payment of expenses of 
management So maintenance ; in pay- 
ment of annuities & interest on bor- 
rowed moneys ; in providing a sinking 
fund & canying out extensions ; & 
any surplus might be carried to the 
credit of the corpn. for general pur- 

S oses : — Held : the surplus, Inoludln? 

le sum set apart for sinking fund, was 
assessable profit. — Re Glasgow Gas 
Combs. (1876), 1 Tax Cas. 122.— SCOT, 

r. Profits forming part of the com- 
mon good of the burgh. 1— A corpn.. 
received annual profits forming part of 
the common good of the burgh. The 
corpn. contended before the comrs. 
that those profits did not form a sub- 
ject for taxation, being applicable to 
the public purposes of tho burgh ; (k If 
they were assessable, that the whole 
exTiendlturo incurred in connection 
with the common good should bo 
deducted : — Held : the assessment 
must be upheld. — W ebber e. Glasgow 
Corpn. (1893), 3 Tax Cas. 202.— SOOT. 

t. Interest on county fund of county 
council.] — The county fund of a 
county council was banked in the 
name of the county treasurer, who was 
appointed by the council. Interest 
was allowed on any money from time 
to time lying to the credit of the fund : 
— Held: the Interest was chargeable 
with inoome tax So the oounoil was 
liable to assessment in xespeot of it, — 
Matthews (Surveyor of Taxes) e. 
Cork County Oounoil (1010), 5 Tax 
Cas. 645.— m. 
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Income Tax. 


Sect. 2.— CASE I.— TRADES. 

SUB-SBOT. 1. — ^Tbadb, Manxjfactubb, Advbn- 
TUBB OB 0ONC3EBN IN NATURE OP TRADB. 

A» In General. 

See 1918 Act, s. 237, Sched. D., Case I. 

108. Ownership of trading vessel.] — The 
ownership of trading vessels let to freight is a 
trade or concern in the nature of trade, within 
Income Tax Act, 1806 (c. 66). The part owners 
of such ships are special partners. The ship’s 
husband or managing part owner is bound to make 
a joint return of the aggregate profits of the con- 
cern to the property tax. — ^A.-G. v, BoBBODAUiB 
(1814), 1 Price, 148 ; 146 E. B. 1369. 

Annotation : — Apld. Farrell v. Sunderland S.S. Co, (1903), 

98 L. T. 741. 

109. Purchase of coal mine by company from part- 
nership.]— Byhopb Coal Co. v.Foybr, No. 208, post . 

110. Golf club — Charging visitors for use of 
links.] — Carlisle & Silloth Golf Club v. Smith, 
No. 90, ante. 

111. Trade association — ^Providing accommoda- 
tion for members & non-member subscribers.] — 

Liverpool Corn Trade Assocn., Ltd. v. Monks, 
No. 91, ante. 

112. Fishery board — Income from licences 
exceeding cost of administration.] — ^A fishery 
board acting under the provisions of Salmon & 
Freshwater Fisheries Acts, 1861 to 1892, does 
not carry on a business analogous to a trade, & 
any balance of the moneys received by it for 
fishing licences or for penalties recovered from 
offenders over & above the expenses of maintam- 
ing the fishery does not constitute a profit which 
is assessable to income tax. 

The general sweeping up words in Case VI. of 
Schedule D., wide as they are, must not be treated 
as including every kind of income from whatever 
source derived, but must be read as limited to 
profits analogous to the other taxed forms of 
income (Eowlatt,J.). — Severn Fishery Board 
V. O’May, [1919] 2 K. B. 484 ; 89 L. J. K. B. 9 ; 
121 L. T. 371 ; 7 Tax Cas. 194. 

113. Speculation — Contracts for future delivery 
of cotton.]— A person who speculates in contracts 
for future delivery of cotton is liable to income 
tax, i^hedule D., Case VI. 

It appears that he did engage in trade in the 
sense in which that is to be understood, & there- 
fore these profits fall to be assessed under Case I. 
of Schedule D. (Pollock, M.B.). — Cooper v. 
Stubbs, [1926] 2 K. B. 753 ; 94 L. J. K. B. 903 ; 
133 L. T. 682 ; 41 T. L. B. 614 ; 69 Sol. Jo. 743, 
C. A. 

114. Retail of wholesale purchase — Com- 

modity outside usual business.] — ^Applt., who was 
on agricultural machinery merchant, bought a 
gigantic consignment of unen & set to work to 
make people buy it, & he succeeded in selling it 
within a year by organising a vast activity for that 
purpose. He was assessed to income tax under 
Schedule D. on his profits on the sale of the linen, 
& on appeal to the Special Oomrs. he contended 
that he did not carry on any trade in connection 
with linen, that the transa^ion was a gamble, 
dc that the profit was not an annual profit charge- 
able to income tax. The Special Comrs. held that 


in exercising these activities applt. was for the 
time being carrying on a trade the profits of 
which were chargeable to income tax •* 

there was evidence on which the Special Omars, 
could find the transaction to be in the nature of 
a trade, & that the fact of the profits being the 
income of a trade dc belonging to the year of 
assessment was enough to make the profits 
** anmiAl within Schedule B., Case VI., Sd the 
decision of the Special Oomrs. must be affirmed. 
— ^Martin v. Lowry, Martin v. Inland Bbvbnub 
Oomrs. (1926), 42 T. L. B. 233, 0. A. 

Compare Nos. 92, 93, arUe. 

115. Farmer marketing own produce.] — Back 
V. Daniels, No. 74, ante. 

116. Profits frofn betting — Sole means of liveli- 
hood.] — ^Apart from certain bank deposit interest, 
an individual’s sole means of livelihood was, & 
had been for many years, betting on horses from 
his private residence with bookmakers at starting 
prices only. He was assessed to income tax under 
Schedule D. in respect of his betting transactions, 

the General Gomrs., on appeal, confirmed the 
assessment : — Held : his winnings from betting 
were not profits or gains assessable to income 
tax, Schedme D., either under Case I. or Case II. 
as from a trade or vocation, or under Case VI. — 
Graham v. Green, [1926] 2 K. B. 37 ; 94 L. J. 

K. B. 494 ; 133 L. T. 367 ; 41 T. L. B. 371 ; 69 
Sol. Jo. 478 ; 9 Tax Oas. 309. 

117. Not contained in any other schedule — 
Trade carried on exclusively abroad.] — Colquhoun 
V. Brooks, No. 433, post. 

118. Whether arising from occupation of 

land — ^Animal kept at stud.]— Applt., the tenant of 
a farm, elected to be assessed to income tax in 
respect of the occupation of the lands let to him 
under Income Tax Act, 1863 (c. 34), Sched. B. 
He kept a stallion not merely for the service of 
his own stock on the farm, but for that of mares 
of other owners at their own farms. In respect 
of the fees so received the tenant was assessed 
to income tax imder Schedule D. : — Held : whether 
the staUion was kept for the purpose of the farm 
or for the sake of getting fees for his services 
from the owners of mares in the neighbourhood, 
was a question of fact. The comrs. fotmd that 
the use of the stallion was a use that provided a 
profit or gain to applt. which did not arise from the 
occupation of this land, & he had rightly been 
assessed under Schedule D* — ^Malcolm v. Lock- 
hart, [1919] A. C. 463 ; 88 L. J. P. 0. 46 ; 120 

L. T. 449 ; 36 T. L. B. 231 ; 63 Sol. Jo. 264 ; 
7 Tax Oas. 99, H. L. 

Annotations : — Confd. McLaughlin v. Bailey (1020), 7 Tax 
Cas. 508. Befd. Howden Boiler Sc Armaments Co. v, 
Stewart (1924), 9 Tax Cas. 205. 

See, also, No. 99, ante. 

119. Poultry farm.] — J ones v. Nut- 

tall, No. 77, ante. 

B. Profits arising from Sale of Land. 

See Schedule D., 1 (a) ii; Buies applicable to 
Cases 1. & II., r. 1. 

120. Company — Chartered oompmiy receiving 
land from Crown — ^Proceeds of sale applied partly as 
lnoome.};p-Deft* co. was inoorporatM bv Royal 
Ghaxter in the year 1670, a large tra^fi) of land in 


part V. sect. 2, SUB-SECT. 1.— A. 

J® }* (^ntained in any other 
8cheaul^--^Wheth€T atUfino from oceupa- 
ti^ of landr^Animal kept at altid, 
The owner & occimier of a farm, which 
was devoted chiefly to the bleeding of 
raoehoraes Sc hunters for sale, noB- 
MBsed two fitalUons for the wrkoeof 
her own maree. Sc aim recseivad ‘‘ 


for the servloe by those stallions of 
mares belonging to other owners* All 
the moTM were served on the farm : — 
HeJd: the profits derived from stallion 
were not profits arlsiiw in respect 
of the oooupation of lano, but were 
trade profits assessable to inoome tax 
^der Schedule D.— McLAUCaLiN v. 
Baxucy (1920). 7 Tax Oas. 


PART V. SECT. 8, SUB-SECT. 1.— B 
a. CoTnpemy — Single tremaef^A 
— ^Re^. 00 . was formed In MsFi 1902, 
for tbe purpose of acquiring 525 aoros 
of the j£ Bstate. Its memcrandtp of 
asKxm. sitnj^wsred it to do so, « to 
aoqtUre other lai)4« to manage sc turn 
to aooount the laiSfl aoqma as 
seem sxssedknt. s^ any landB 



Part V.— Schedule D 


23 


the North West of Canada being granted to it 
by the Grown with important trading rights. 
B^rom time to time they sold portions of land 
which they had acquired as part of the considera- 
tion for the surrender of their charter to the Crown 
on the foundation of the Dominion of Canada ; 
Sd they distributed the proceeds as dividends 
among their shareholders. In the year 1003 part 
of the proceeds of land so sold was used for the 
purpose of reducing capital. The amount of the 
balance of the land account for this year was 
£177,857, & in respect of this sum the question 
arose whether deft* co. were liable to bring the same 
into account for the purpose of assessment to in- 
come tax : — Held : (1) the sum in question could 
not be regarded as profits or gains derived by 
deft. co. from carrying on a trade or business ; 
(2) they were not carrying on the trade of sell- 
ing land, but were doing no more than a private 
landowner did who was minded to sell from time 
to time as opportunity offered portions of his 
property, & therefore the sum in question was not 
liable to income tax. — Stevens v. Hudson’s 
Bay Co. (1909), 101 L. T. 96 ; 25 T. L. B. 709 ; 
sub nom . Hudson’s Bay Co. v. Stevens, 6 Tax 
Cas. 424, C. A. 

Annotationa : — Aa U) (1) Consd. Beynon v. Ogrs (1918), 7 
Tax Cas. 125; Cape Brandy Syndicate v. 1. R. ComrH. 
(1920), 37 T. L. H. 33. ]^ld. & Distd. Thew v. South 
West Africa Co. (1924), 9 1^ Cas. 141. Befd. Tehran 
(Johore) Rabher Syndloate r. Farmer (1910), 5 Tax Can. 
658 ; Liverpool Si London & Globe Insce. v. Bennett 
(1911), 80 L. J. K. B. 1269: CoUins v. Flrth-Brearloy 
Stainless Steel Syndicate (1925), 133 L. T. 616. Aa to 
(2) Oonid. Hudson's Bay Co. v, Thew (1919), 89 L. J. 

K. B. 1215 ; Thew v. South West Africa Co. (1924), 131 

L. T. 248. Retd. Beynon w. Ogg U918), 7 Tax Cas. 126 ; 
Capo Brandy Syndicate v. I. 11. Coinrs. (1920), 37 T. L. R. 

121. Sale of land in developing estate 
Company formed to realise lor original owners.] — 

Heap. CO. was incorporated in 1904 with the 
primary object of acquiring, managing & develop- 
ing with a view to ultimate sale, certain lands m 
British Columbia which were held in tnist for 
various persons who were interested therein either 
as owners, joint owners or as trustees, Subject 
to an extraordinary resolution, the co. had power 
to deal in other lands, but it had not at any time 
exercised that power. The share capital of the 
CO. was fixed at a nominal amount, solely to 
facilitate division among the beneficiaries, dc was 
not detenxdned by reference to the value of the 
lands acquired. All the ordinary sheures had been 
allotted in consideration of the conveyance of 
the lands to the co., & these shares had been 


continuously held by the original allottees, or 
their representatives. Working capital had been 
provided by the issue to ordinary shareholders 
of preference shares for cash. In 1908 the co. 
created & allotted to persons other than the 
ordinary shareholders deferred shares in return 
for services which enhanced the value of the lands : 
— Held : the surplus arising from the sale by the 
co. of portions of the lands was not the profits 
of a trade or business, &, the function of the co. 
was merely to realise the capital value of the 
respective invests in the land under the trust. 
— ^Rand V. Alberni Land Co., Ltd. (1920), 7 
Tax Cas. 629. 

122. No approprlatton to coital or 

income.] — Resp. co. was incorporated in England 
in 1892 under the Co.’s Acts for the objects (irder 
alia) to acquire & purchase certain concessions 
in German South West Africa &; to acquire, hold, 
prospect, develop, utilise, work &; turn to account 
all or any of the properties comprised in the con- 
cessions. Assessments to income tax made upon 
resp. co. for the year to Apr. 5, 1916, &; Apr. 6, 1917, 
included sums realised as profit on the B«de by resp. 
CO. of certain of the lands it had acqmred under 
the concessions. The comrs. foimd that the 
acquisition of the lands by resp. co. was part of 
a broad & multiform scheme for the development 
of the territory & that the gradual sale of the 
land was contemplated from the fiirst as part of 
the scheme of business of resp. co. They con- 
sidered themselves bound, however, by the de- 
cision of the Ct. of Appeal in Stevens v. Hudson's 
Bay Co,t No. 120, ante, to hold that the profits 
of resp. co. from the sales of land were not assess- 
able to income tax as profits or gains derived by 
it from carrying on its trade or business & 
they reduced the assessments accordingly. The 
Crown appealed i-^Held : as resp. co.’s objects 
included the turning to account of the land as one 
of the objects of an ^venture with a view to profit, 
the case was distinguishable from Stevens v. 
Hudson's Bay Co., No. 120, ante, & the profits 
from the sale of lands could not be excluded from 
assessment as profits & gains of the co.’s trade. — 
Thew v. South West Africa Co., Ltd. (1924), 
9 Tax Cas. 141, C. A. ; affg. 131 L. T. 248. 

C. Operations of Charities. 

See Schedule D., 1 (a) ii ; Case I. ; 
applicable to Cases I. & II., r. 1 ; 1921 Act, s. 30. 

1^3. Asylum — Profits from fees of paying 


acquired as the directors might thinh 
ht. Immediately the oo. was formed 
it purchased the 525 acres for £26,250, 
& in the same month sold 4 acres to N. 
& Co. for £1,000. In Oot. following 
resp. 00 . sold the balanoe of the land, 
521 Mres, for £78,225, of which sum 
P*dd before Mar. 31, 
1904 ; 5c it was on the profit on the 
of the purchase money, 
, which fell due between that 
Mar. 31, 190^ that applt. 
income tax. The oo., after 
it had existed only six months, went 
into voluntary liquidation HeW .* 
resp. op. had been formed for the pur- 
of dealing In land ; the oo. nad 
on the business of dealing in 
* 5c therefore the profit made 
such dealiiw waa income derived 
husinesa.— -T axvs Comb. v. Mnu- 

78 ^: 41 ^ 

It i^elllng mining pro- 


to a second oo. rooeiving payment in 
f^y*paid shares of the latter co. : — 
Hcltt ; the difference between the 
purchase price 5c the value of the shares 
for which the property was exchanged 
was a profit assessable to income tax. — 
Californian OoprsR Stndioatb, Ltd. 
V , Harris (Surveyor of Taxes) 
(1905), 5 Tax Cos. 159. — SCOT. 

0, — — Houaea erected burdened 
wUh feu duties — Duties sold — Land dt 
houses retain ^.] — ^A co., whoso busineM 
consist^ in buying 5c selling land 5c 
rights in land, bought a piece of vacant 
ground for £898, 5c after erecting houses 
upon it burdened each house with a 
feu duty, the duti<» in all anaountl^ 
to £114 per annum. The co. then sold 
the feu duties for £3,135 but retained 
the land 5c houses. The Inl^d 
Revenue claimed income tax on the 
difference between £898 & £3,^6, aa 
profit earned by the oo. : — Held : the 
claim could not be sustained, ina^uoh 
aa the price of £3,136 oould^not have 
been obtained if the grouj^ had le- 
mained vacant, bat waa parUy due to 
the erection of hoosea by the oo, — 


Fubtado V. Cardonald Fkuing Co., 
Ltd., [1907] S. C. 36 .— SCOT. 

d. Proceeds of sale placed 

(laainst coat of land .] — A land develop- 
ment CO. had sold for a large amount 
portion of its land on a system of 
deferred payments running over a 
term of ten years, upon agreements of 
purchase 5c sole which it waa optional 
to the purchasers to carry out or allow 
to become void by making default^ 
under penalty of forfeiting as liquidate 
damages any amounts already paid by 
them. The co. had placed the whole 
amount received by it on tho sales 
against the cost of the land, 5c had not 
yet recovered sufilolent to pay oil the 
capital Invested -ffeld .* the oo. was 
not liable to be assessed for income tax 
lor the current year upon the amount 
of the deferred payments, as such 
unpaid portions of the pnrohase pnoe 
were not gains or profits derived or 
received within the ourtent year*— - 
AFBXOAN Realty S’ 

iNOOiAB Tax Comb, 

373 ; 16 0, T. R. 668.— «. AT. 
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Sect. 2 . — Case I. — Trades: Sub-sect, 1, C.: sub- 
aecte 2, A.9 B, <Sb C.] 

patients — Solely expended on charitable objects.] — 
Nebdham Vs Bowers, No. 469, post, 

124. Charitable Institution-Profits from busi- 
ness — Sole^ applied for charitable purposes.] — 

Grove v. Young Men’s Christian Assocn., No. 
278, post. 

125. .] — Applt. society was 

established by Royal Charter in 1840 with the 
primary object of the general advancement of 
^i^glish agriculture, &, as part of its activities, 
liolds an annual agricultural show. The town in 
which the show is held varies from year to year, 
& is chosen solely with a view to agricultural 
interests, & without regard to profit-making 
possibilities. A separate account is kept of the 
receipts & expenditiu*e in connection with each 
yearns show, the chief items of receipt being fees 
for exhibits & for entries for prizes, & payments 
by the public for admission to the show. Any 
surplus arising out of the show is applied to the 
general purposes of the society, which has been 
admitted to be a “ charity ” within the meaning 
of the Income Tax Acts : — Held : the society was 
assessable to Income Tax under Schedule D., 
Case I. in respect of the profits of the annual 
show as carrying on a concern in the nature of 
trade. — Royal Agricui.tural Society op 
England v. Wilson (1924), 132 L. T. 258 ; 40 
T. L. R. 763 ; 9 Tax Cas. 62. 

126. Letting room for hire.] — C oman v. 

Rotunda Hospital, Dublin (Governors), No. 
462, post, 

127. Public school — ^Profits from fees — ^Applied 
for educational purposes.] — In 1873 Brighton 
College, which was foimded in 1846 as a public 
school, was taken over by a co. incorporated 
under Cos. Acts as a co. limited by guarantee, the 
principal object of the co. being to provide thereby 
a general education in conformity with the 
doctrines of the Church of England — ^an object 
admittedly charitable. The surplus income, after 
providing for the annual expenditure, was devoted 
to the improvement of the college & could not be 
divided in any way among the members of the co. 
For several years there had been a surplus of 
receipts over expenditure, & this surplus was 
mainly derived from fees charged for the educa- 
tion of the pupils. Upon an appeal by the co. 
against an assessment to income tax imder 
Schedule D. in respect of this surplus, the Comrs. 
for the Special Purposes of the Income Tax Acts 
decided that a trade was being carried on Sd 
substantially affirmed the assessment : — Held : 
(1) the co. in providing education for money was 


carrying on a trade, notwithstanding that the 
whole purpose & object of the charity was wc 
carrying on of the school, that the surplus 
receipts, though applicable to the purposes of 
the charity, were profits or gains arising froin a 
trade, & were chargeable to income tax under 
Schedule D. ; (2) the profits from the school fees 
were not exempt from taxation under 1918 Act, 
s. 37 (1) (6), as being an annual payment forming 
part of the income of a body established for 
charitable purposes only. 

Whether in any particular case activities which 
may properly be described as charitable, have 
become tradhig, or commercial, must always be 
a question of fact (Lord Blanesburgh). — 
Brighton College v, Marriott, fl926] A. C. 
192 ; 134 L. T. 417 ; 42 T. L. R. 228 ; 70 Sol. 
Jo. 245, H. L. 


Sub-sect. 2. — Carried on by Persons 
Resident within United Kingdom. 

A, By Private hidividuals. 

See Schedule D., Case I. ; Miscellaneous Rules 
applicable to Schedule D., r. 2 : Rules applicable 
to All Schedules, r. 3. 

128. Residence for some temporary purpose 
only ” — Permanent residence in Great Britain — 
Not occupied for six months In year of assessment.] 

— A statute imposing a duty on the property of 
persons residing in Great Britain, applies to per- 
sons residing there for any length of time, how- 
ever short, although they may at the same time 
have a more permanent residence elsewhere. An 
exemption of persons coming to reside, “ for some 
temporary purpose only, & not with any view or 
intent of establishing a residence therein & who 
shall not have actually resided in Great Britain 
for the period of six successive calendar months ” 
does not include a person taking a house in 
London & furnishing & residing in it for a less 
period than six months at any one time, & who 
then goes elsewhere with his establishment & 
resides for the remainder of the year there, leaving 
behind him some one merely to take care of the 
house. Such a person is therefore within Income 
Tax Act, 1806 (c. 65), but not within the ex- 
emption of sect. 51. — ^A.-G. v. Coote (1817), 4 
Price, 183 ; 146 E. R. 433. 

AnnotoHona : — ^Befd. Lloyd v, Sulloy (1884), 2 Tax Cas. 

37 ; Cooper v. Cadwalader (1904), 5 Tax Cas. 101. 

129. Hunting — ^Hunting-box occupied less 

than six months In year of assessment.] — Lowen- 
stein V. De Salis (1926), 161 L. T. Jo. 236. 

180. Reside — ^Foreigner residing on yacht — 
Within limits of English port.]— A citizen of the 


part V. sect. 2, sub-sect. 2.— a. 

•. ** Reside ** — Master of British 
vessd — Greater part of year spent 
abroad — Family occupying house renied 
in United Kingdom . master of a 
British vessel, trading to & l^m a port 
in the United Kingdom, & being tenant 
of a house there, in which his wife 
& family live, & In which he himself 
lives when in this country, is chargeable 
as •* a person residing in the United 
Kingdom,*' notwithsmnding that he 
inay be absent durim; the greater part 
of the year.—JRe Young (1875), 1 
Tax Cas. 67.-~BOOT. 

f, — Ordinary residence d? husi- 
o^oadr-^T^ly visits to United 
Kingdom.}-— A British subject who had 
for many years had hts only place of busi- 
ness & two residences, a town Sc country 
house, m Ital^ became possessor of 
^ estate in Great Britenn In 1876. 
Sc was in the habit of living there during 


the Bununor months. During the 
financial year 1883-84 he & his family 
lived there from July 6 to Oct. 31 ; — 
Held : ho was a person residing in 
Great Britain, Sc was therefore liable 
to be assessed for income tax on his 
trade profits for that year. — Llotd 
V . Inland Revenue Solicitor (1884), 
11 R. (Ct. of SesB.) 687 ; 21 Sc. L. R. 
482.-^COT. 


g. ^.1 — ^An American 

citizen having his ordinary residence 
Sc practising his profession in New 
Yo» held for some years a lease of a 
furnished shooting lodge Sc shootings 
in Scotland. He reside at the shom- 
^ lodge for two months in each year 
Sc the lodge was ready for his use at 
any tMe. His residence in New York 
was alsojcept open for his use at any 


i iS? ^*5® * person renouu 
Klngdmn, ik was there 
fore liame to assossmont for Inooine 


& he did not fall within the exemption 
of a person in Great Britain for some 
temporary purpose only, Sc not with 
any view or Intent of estahlishing his 
residence therein. — Inland Revenue 
V. Cadwalader (1904), 7 F. (Ct. of 
Sesa.) 146 ; 42 L. R. 117 ; 12 
S. L. T. 449.— BOOT. 

h. Permanent residence abroad 

— Previous yearly visits to United 
Kingdom — House in wife*s name in 
United Kingdom ,} — ^A merchant carry- 
ing on business in Madras resided there, 
with Ids wife, during the whole of the 
year of assessment, not visiting the 
United Kingdom at all. His usual 
residence was in Madras, but, in nearly 
every year prior to the year of assess- 
ment, he had visited the Unit^ 
Kingdom, residing latterly with his 
wife Sc fainlly in a house purchased in 
his wife's name out of moneys belonging 
to her Sc himself ic owned by nor. 
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United States had for the last twenty years liv^ 
on board his own yacht, which was anchored in 
tidal navigable waters within the port of Col- 
chester in the county of Essex, obtaining pro- 
visions & necessaries from the nearest village. 
The yacht had always been kept fully maimed & 
ready to go to sea at any moment : — Held : the 
owner was a “ person residing in the United 
Kingdom *’ within Income Tax Act, 1853 (c. 34), 
s. 2, Bched. D. & was assessable to income tax 
accordingly. — ^Bbown v. Bxjbt (1911), 81 L. J. 
K. B. 17 ; 106 L. T. 420 ; 27 T. L. R. 672 ; 6 
Tax Cas. 667, C. A. 

181. Official of foreign company — Greater 

part of year spent abroad — ^Family occupying house 
rented in United Kingdom.] — ^An agent in West 
Africa of a British Co. was assessed to income tax 
for the year 1919-20 under Schedule D., Case V., 
in respect of his earnings as agent. His duties 
were wholly performed in West Africa. Under 
his agreement with the co. the commission which 
formed the bulk of his remuneration was payable 
by the co. in the United Kingdom. The whole 
of this remuneration was paid by the co. into a 
banking account in England on which his wife 
had the power of drawing. He rented & was the 
rated occupier of a house in the United Kingdom 
in which his wife & family resided. He spent a 
few days in the United Kingdom during the year 
of assessment. The Special Comrs. held on 
appeal that he was resident in the United Kingdom 
& that he was assessable to income tax under 
Schedule D., Case V., in respect of his earnings 
as agent: — Held: (1) the Special Comrs. were 
entitled to regard him as resident in the United 
Kingdom; but (2) the earnings were not income 
from a foreign possession assessable under 
Schedule D., Case V., as the source of income was 
not \^holly abroad ; (3) in the circumstances 

the matter ought not to be remitted to the 
Comrs. to make an assessment under some other 
case. — Foulsham v. Pickles, [1925] A. C. 458 ; 
94 L. J. K. B. 418 ; 133 L. T. 6 ; 41 T. L. R. 
323 ; 69 Sol. Jo. 411 ; svb nom. Pickles v. 
Foulsham, 9 Tax Cas. 261, H. L. 

B, By Partnership. 

132. Principal establishment abroad — Branch 
in United Kingdom. WA firm of merchants having 
their princip^ establishment at New York, but 
having also branch establishments in England & 
other countries, carried on the business of buying 
goods in America, England & other European 
countries. Sc of selling them at a profit in New 
York. Deft., a partner resident in England, & 
at the branch establishment, bought goods in 
England Sc shipped them to New York for the 
firm : — Held : the firm was not liable to be assessed 
to the income tax in respect of the profits earned 
by the firm from the purchase of the goods in 
England, Sc deft, was not bound to make a retium 
of the profits of the firm, as the firm did not 
exercise trade in this country within the mean- 


ing of the Income Tax Acts, but in America, 
where the profits were receivM Sc the principal 
place of business was situated. Deft., however, 
was liable to be assessed in respect of his own 
share of the whole profits as a partner in the 
firm. — ^SuLLEY V. A.-Q'. (1860), 5 H. & N. 711 ; 

29 L. Ex. 464 ; 2 L. T. 439 ; 24 J. P. 676 ; 

6 Jur. N. S. 1018 ; 8 W. R. 472 ; 2 Tax Cas. 
149, n. ; 157 E. R. 1364, Ex. Ch. ; revsg. S. C. 
sub nom. A.-G. v. Sullby (1859), 4 H. & N. 769. 

AnnotatUma : — ^Ezpld. St Distd. A.-G. v. Alexander (1874). 

L. 11. 10 Exch. 20. Oonid. Cesena Sulphur Co. v. Nichol- 
son. Calcutta Jute Mills Co. v. Nicholson (1876), 1 Ex. 

D. 428. Distd. Erichsen v. Last (1881), 7 Q. B. D. 12. 
Consd. Pommery Sc Oreno v, Apthorpe (1886), 56 L. J. 

Q. B. 155 ; Colquhoim v. Brooks {l887), 10 Q. B. D. 400 ; 
Grainger v. Gough, [1896] A. C. 325 ; Watson v. Sandie 
(1897), 67 L. J. Q. B. 319; Crookston v. Furtado (1910), 

5 Tax Cas. 602 ; Hood v. Magee (1918), 7 Tax Cas. 327 ; 
Smidth V. Greenwood (1922), 8 Tax Cas. 193. Bold. 
Tischler & Ilund«heer v. Apthorpe (1885), 1 T. L. R. 
344 : Werle v. Colquhoun (1888), 20 (2. B. D. 753 ; San 
Paulo (Brazilian) Ry. r. Cai^r, [1896] A. C. 31 ; Taxation 
Comrs. V. Kirk, [1900] A. C. 588 ; Lovell & Christmas r. 
Comr. of Taxes, [19081 A. C. 46 ; Livenmol & London & 
Globe Insoe. v. Bennett (1911), 80 L. J. K. B. 1269. 

133. Room with one clerk in office of 

English agents — One partner attending for four 
months in the year.] — Tischler Sc Co. v. 
Apthorpe, No. 169, post. 

134. Partner resident in United Kingdom 

— Trade carried on wholly abroad.] — C olquhoun 
V. Brooks, No. 433, post. 

135. Joint adventure of English Sc foreign 
firms — ^Profits from Joint transactions shared.] — 
Morden Rigg Sc Co. Sc Eskriggb (R. B.) & Co. 

V. Monks, No. 190, post. 

C. By English Corporations. 

See Schedule D., I. (a) i., ii. 

136. Registered office Sc management in England 
— Business carried on wholly abroad — Whole 
profits liable to tax.]— -The Cesena Co. waa incor- 
porated under Cos. Acts, 1862 Sc 1807, Sc was after- 
wards registered for all purposes in _ Italy. It 
was founded with the object of carrying on the 
business of sulphur miners, manufacturers. Sc 
merchants in It^y, &, for that purpose, of pur- 
chasing certain siilphur mines Sc plant there. 
So far as its affairs in the United Kingdom were 
concerned, the co. was managed by a board of 
directors, who held their meetings at the co.’s 
registered office in England. By the a^. of 
assocn., the working & disposal of the mines Sc 
the general business of the co., were wholly under 
the management of the board, subject in certain 
respects to the control of general meetings of the 
shareholders which were to be held^ in London. 
There was an Italian delegation, consisting of two 
or three members of the board resident in Italy, 
by whom all the practical management of the 
co.’s property Sc affairs in Italy was carried on. 
All the operations connected with the manu- 
facture Sc sale of sulphur were exclusively carried 
on in Italy, where the co.*s profits, if any, were 
earned ; Sc the dividends required for the English 


Duriiig the year of assessment some of 
his omldren resided In this house : — 
Held : during the year of assessment 
he was not chargeable with income tax 
as a person residing in the United 
Kingdom. — Turnbull v. Foster 
(1904), 6 Tax Cas. 206.— SCOT. 

k. Agent of foreign oompaimu 

— Greater part of year spent etbroad — 
Family oceupying house rented in United 
Kingdom.] — ^Applt. was employed as 
firent by a CO. tradiiig in Nigf^. In 
the year of assessmexit he was serving 
under a separate agreement with the 
CO. in resp^ of each Jcumcy to that 


coimtry, Sc it wan a condition of his 
earning salary or commission that he 
should remain in Nigeria during the^ 
period of his agreement. On his return 
to the United Kingdom ho ceased to 
he in the service of the co. or to receive 
remuneration from them. During the 
year of assessment he was the rated 
owner of a residence in the United 
Kingdom where his wife Sc family 
resided, Sc he was personally present 
there during four months of the year. 
Sums were paid by bis direction out 
of his remuneration to his wife during 
his absence abroad Sc the balance of his 


earnings, less some sums expended by 
him abroad, were received by him in 
the United Kingdom Held : applt. 
was resident in the United KlDgaom 
during the year of assessment Sc was 
correctly charged with income tax 
on his remuneration so far aa received' 
^ bis wife or himself in ^e United 
Kingdom. — TuoidaoN c. | Bkkstbp 

(Surveyor op Taxes) (19&), t Tax 
Cas. 137.— SCOT. “ 
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Sect. 2. — Case J. — Trades: Suh-eect 2, C 

Bhareliolders were the only parts of its profits sent 
to the United Kingdom. Of the shares, about 
one-third were held in England, Sd the rest in 
foreign countries. The Calcutta Co. was also 
incorporated under Cos. Acts of 1862 & 1867, but 
was not registered elsewhere than in England. It 
was founded with the object of buying jute mills 
in Bengal, carrying on the business of mam:dac- 
turers « dealers in jute & other similar materials, 
& establishing agencies for the purposes of the 
CO. throughout the world. The memorandum 
of assocn. provided that the co.’s registered office 
should be situate in England. In fact, the co. 
had no office or other place of business in the 
United Kingdom, though for registration it had 
an address in London at the office of one of the 
directors, & when meetings of the English members 
of the CO. were held. there it was by his favour. 
So far as its affairs in the United Kingdom were 
concerned, the co. was managed by a board 
of directors, who had, under the arts, of assocn., 
general powers similar to those conferred upon the 
board of the Cesena Co. The board had power 
to & did appoint agents & a director who resided 
in Calcutta & had the entire control of the business 
in India. The buying of the raw material, the 
manufacture & sale thereof, all the operations 
connected with the co.’s business, were exclusively 
carried on in India, where alone the profits, if any, 
were earned. The co. had no property in the 
United Kingdom, & nothing came into the hands 
of the English directors except what was sent 
from India to pay necessary expenses in England, 
& except such proportion of the profits as was 
divisible among the shareholders in the United 
Kingdom. After receiving such proportion the 
directors called a meeting of the shareholders &> 
declared the amount to be distributed as dividend 
for the current year. Of the shares, about one- 
third were held by shareholders in the United 
Kingdom. Both cos. contended that they were 
liable to income tax only upon the proportion 
of profits actually received in the United King- 
dom ; — Held : both cos. were “ residing in the 
United Kingdom ” within Income Tax Act, 1853 
(c. 34), s. 2, sched. D., & were liable to pay income 
tax upon the whole of their profits wherever 
earned. — Cesena Sulphub Co. v. Nicholson, 
Calcutta Jute Mills Co. v. Nicholson (1876), 

1 Ex. D. 428 ; 45 L. J. Q. B. 821 ; 35 L. T. 275 ; 
25W. B. 71; 1 Tax Oas. 83, 88. 1 


Annotaiions Apld. Imperial Continental Qas Assocn. v. 
Nicholson (1877). 37 L. T. 717. Oonsd. Colquhoim v. 
Brooks (1889), 14 App. Cas. 493 ; London Bank of 
Mexico & South America v, Apthorpe. [1891] 1 Q. B. 383 ; 
St. Louis Breweries v, Apthorpe (1898), 79 L. T. 551. 
Ewd. Apthorpe v. Peter Schoenhofeu Brewing Co. 
(1^9), 80 L. T. 395. Coninl. A.-G. v, Jewish Colonization 
Assocn., [1900] 2 Q. B. 556 : De Beers Consolidated Mines 
V, Howe, [1906] A. C. 455 : Swedish Central Ry. v, Thomp- 
son, [1925] A. C. 495. Kefd. Bartholomay Brewing Co. 
(of Rochester) e. Wyatt, Nobel Dynamite Trust Co, v, 
yvy&tt, [1893] 2 Q. B. 499 : San Paulo (Brazilian) Ry. v. 
Carter, [1898] A. C. 31 ; Kodak v. Clark (1903), 4 Tax 
^8. 549 ; Qoen v. Bell, [19041 2 K. B. 136 ; NewZ^and 
S^Upping Co. e. Stephens (1907), 6 Tax Cas. 563 ; American 
T^d C^ e. Joyw (1912), 6 Tax Cas. 1 : New Zealand 
Shl|.ping e. Thew (1922), 8 Tax Cas. 208 ; Bradbury 
^“glTsh Sewing Coit^ Co. (1923), 8 Tax <^. 481. 
L Rogers e. L. C. & D. Ry. (1877), 26 W. R. 192. 


An English co. was 
mrmed for the purpose of purchasing oil wells in 
0-. & of carrying on the business of mii^rs & 
merchante in G. & elsewhere. The 
registered office of the co. was at Westminster, 


& sJl the shareholders resided in the United 
Kingdom. The management of the business was 
vested in a board of directors, who met at the 
registered office, where the dividends were declared 
& paid. There was a resident manager abroad 
who had power to enter into contracts for the sale 
of the oil. The oil was sold abroad. A portion 
only of the profits made was remitted to E^land, 
the balance being retained for the purpose of 
gmlring new wells & for other purposes of the co. 
in G. ; — Held : the co. was chargeable under 
Income Tax Act, 1842 (c. 35), s. 100, Sched. B., 
Case I,, upon the whole of the profits made, & not 
under Case V., upon only the amount of profits 
remitted to England. — Grove v. Elliots & 
Parkinson, Elliots Sd Parkinson v. Grove 
(1896), 3 Tax Cas. 481. 

138. .] — ^An English co. working 

a bi'ewery in the United States of America ; — 
Held: chargeable with income tax on all their 
profits, though part was not received here. — 
Jones (Prank) Brewing Co. v. Apthorpe (1898), 
15 T. L. B. 113 ; 4 Tax Cas. 6, D. 0. 

Annotations Polld. United States Brewing Co. v. Apthorpe 

(1898), 4 Tax Cas. 117. Kodak u. Clark (1903), 

4 Tax Cas. 549. 


189. Control with local board of 

directors.] — ^A co. incorporated in England carried 
on from there an hotel business in Egypt tiU 1908. 
In that year they altered their arts, of assocn. by 
resolutions which provided that the Egyptian 
business of the co. should be carried on &; managed 
bjr a local board to the exclusion of any board of 
directors other than the local board. The local 
board were to meet only in Egypt, were to be 
affected by resolutions of general meetings in 
Egypt only, & were to exercise all the powers of 
the CO. requisite for the Egyptian business. They 
were to retain the profits in Egypt & remit to 
England what might be necessary to pay dividends 
to shareholders resident here & for expenses 
incurred by the London board. The liondon 
board were to keep accounts, recommend divi- 
dends, control the capital. The only business 
carried on by the co. was the Egyptian hotel 
business. Since the alteration of %e arts, the 
London board had recommended a dividend & 
authorised the borrowing of a sum of money for 
that purpose. On an appeal by the co. from an 
assessment to income tax made upon the full 
amount of the co.’s profits the General Oomrs. 
found that the controlling power of the co. 
remained with the London hoard Sc affirmed the 
assessment: — Held: (1) (Lord Parker, Lord 
Sumner) the division of the profits formed no 
part of the profit-earning business of the co. & the 
co.’s business was whouy carried, on abroad, & 
consequently the co. was assessable to income tax 
under Income Tax Act, 1842 (c. 36), s. 100, 
Sched. D., Case V., in respect only of profits 
remitted to this country; (2) (Lord Lobbbubn, 
Lord Pabmoor) there was evidence to support 
the finding of the Oomrs., Sc the co. was assessable 
under Sched. D., Case 1., in respect of the whole ol 
ite profits. — ^Mitchell v, Egyptian Hotels, I/td. 
[1916] A. 0. 1022 ; 84 L. J. K. B. 1772 ; 113 L. T 
882 ; 31 T. L. B. 546 ; 59 Sol. Jo. 640 ; eub nom 
Egyptian Hotels, Ltd. v, Mitchell, 6 Tax Oas 
642, H. L. 


9 : — As to (1 ) Oonsd. Now Zealand Shipping Cc 
(1922), 8 Tax Cas. 208, Ahanza 90. t 

omm., [1924] 1 K. B. 870. OOllSd. A.-G. t 
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Hlne^ tlfSi] 1 E. B. 86 : Swodiah Oenttal R 7 . v. Thomp- 
Jl f PWi. JU AramaTo Franoko Mln«, 

Ll®| ♦ LI Cn. 451 ; Hood^TMafee U918)a 7 Tax Cae. 327 ; 

I. R. OomtB. V. Ranaom, [19181 2 K. B. 709 ; I. R. Oomra. 

^ Syndicate. [1920] i K. B. 598: Bradbury «. 

Biyllfli Sey^ Cotton Co., [1923] A. C. 744 ; AUanza Co. 

0 . 1. R^^mrs.. [1925] A. C. 644. Generally, Mentd. Pole 

Carew 5c St. Levan v. Craddock (1919), 89 L. J. K. B. 

65. 

140. London brokers employed 

by local board for sale of produce.] — ^An English 
CO. was formed to carry on the business of general 
merchants 5 d mine owners in Bolivia. As from 
Apr, 1, 1917, the control & management of its 
Bolivian business was transferred to a local board 
in that country, the duties of the directors in 
London being confined to the declaration of 
dividends & the formal business necessary for its 
continuance as a co. The greater part of the 
m^duce of the mines was shipped to the United 
Elingdom, & the manager of the local board 
instructed a London firm, who had up to the date 
in question been the co.’s sole general commercial 
& ^ financial agents, to sell as brokers on com- 
mission all material consigned to them. In fact, 
however, the London firm continued the course of 
business previously followed by them, & did not 
themselves sell the mining produce as brokers, but 
employed brokers to do so, the brokers accounting 
for the proceeds to the London firm who in turn 
accounted to the local board after deducting 
{inter alia) payments made on bills of exchange 
drawn on the firm by the local board at the time 
of sMpment, commission, & the cost of goods 
required by the local board in Bolivia purchased 
by the firm on the instructions of the manager of 
the co. itself. 

The English co., whale denying liability .to 
income tax for 1917-18, made a return for that 
year requesting that it might be assessed by the 
Special Oomrs. The Special Oomrs., however, 
made an assessment under Schedule D., Case I., 
on the local board in the name of the London firm 
as agents. On appeal against the assessment the 
Special Oomrs. decided that a trade was being 
carried on in the United Kingdom by the lo^ 
board through the London film who must be 
regarded as its duly authorised agents, &, confirmed 
the assessment. 

As the tax due under the assessment so con- 
firmed remained iinpaid, proceedings for its 
recovery were commenced by way of information 
against the individual members of the London firm, 
who then took the objection, not previously raised, 
that, as no requirement had been made either by 
the firm or by the local board that the Special 
Oomrs. should^ assess them, „ the assessment was 
invalid as being ultra vires. Meanwhile as a 
precautionary measure before the time limit 
expired, the Special Oomrs. made an alternative 
assessment for 1917-18, under Schedule D., 
Oase I., on the co. itself in the same amoxmt as 
that previously made on the local board. On 
appeal, the co. contended that this was a double 
assessment, & the Special Oomrs. discharged the 
assessment on the groimd that there was np 
reason for assuming that the previous asseGwonent 
was not a valid one & sufficient to tax the profits 
charged by the second assessment ; — Seld : 
(1) having regard to the correspondence & other 
facts in the case, the London firm must be taken to 
tove acquiesced in the jurisdiction of the Special 
p>mrs. to make the assessment upon the local 
board in their name ; but (2) th^ assessment 
bauf since it was the co. itself that carried 
on the business, the local board acting throughput 
SF servants d the co. A; on its t 
<3) by Management Act, 18S0 (c* 
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s, 69 (4), the duty charged under that assessment 
should have been paid, but, as the Crown had only 
brought the information to trial at the same time 
as the hearing^ of the appeal against the assess- 
ment upon which it was based & that assessment 
was then held to be bad, the information must be 
dismissed ; (4) the assessment under Schedule D., 
Case I., upon the co. itself was rightly made, 
inasmuch as (a) co. was resident in this country, 

& (6) the produce of its mines being marketed & 
dealt with in London, the co.’s business could not 
be held to be caMed on wholly outside the United 
Kingdom in spite of the existence of the local 
board in Bolivia. — ^A ramayo Franckb Mines, 
Ltd. V, Eccott, [1926] A. C. 634 ; 94 L. J. K. B. 
688 ; 133 L. T. 561 ; 41 T. L. R. 642 ; 69 Sol. Jo. 
825 ; sub nom, A.-G. v, Aramayo, Aramayo & 
Co. V, Ogston, Eccott v, Aramayo Francke 
Mines, Ltd., 9 Tax Cas. 445, H. L. 

141. Business carried on partly abroad — 

Part of profits retained abroad — Whole profit liable 
to tax.]-^A co., registered under the Joint Stock 
Companies Acts, carried on business as bankers in 
London, with branches abroad. The directors & 
shareholders met at the head office in London, 
where the business of bankers, others than that 
of current banking accounts, was carried on, & 
from whence the affairs of the co. were directed & 
managed, the seat of power being in London with 
the directors. All usual banking business was 
conducted at the branches abroad by managers, 
subject to general directions & instructions for 
management issued by the head office in London, 
The co.’s dividends were paid in London, an 
adjustment of balances being from time to time 
m^e between the head office & the branches, 
A no special remittance of profits from the 
branches for the purpose of paying the dividends 
was ordinarily made. Of the profits earned at one 
of the branches in Mexico, a portion was not 
remitted to England, but was applied to paying, 
in Mexico, the consideration for certain rights A 
concessions purchased by the co. from another 
bank in that coimtry : — Held : on the above facts, 
the CO. were liable to pay income tax under 
Income Tax Act, 1853 (c. 34), s. 2, Sched. D., in 
respect of the portion of the profits earned in 
Mexico A not remitted to England. — London 
Bank op Mexico A South America v, Apthorpe, 
[1891] 2 Q. B. 378 ; 60 L. J. Q. B. 653 ; 65 L. T. 
601; 66J. P. 86; 39 W. R. 564 ; 7 T, L. R. 667 ; 
8 Tax Gas. 143, 0. A. 

AnnatatioM : — ^A]^. San Paulo (Brazilian) Ry. v. Carter, 

[1895] 1 Q. B. 580. Befd. Bariholomay Browlnx Ck>. (ot 

Rochester) V. Wyatt, Nobel Dynamite Trust Co. v, Wyatt, 

[1893] 2 Q. B.490 ; Giainircr v. Gough, [1895] 1 Q. B. 71. 

142. .] — ^Where a trade is 

carried on either wholly in the United Kingdom or 
partly within A partly outside it, A profits accrue 
th^from to a person or a corpn. residing in the 
United Kingdom, the assessment for income tax 
falls under Income Tax Act, 1842 (c. 85), s* 100» 
Sched. D., Case I., A does not fall under Case V., 
A the duty is to be computed upon the full amount 
of the balance of the profits or gains of the trade, 
A not only upon the actual sums annually received 
in the Unitd Kingdom. A co. registered under 
Oos. Acts, whose registered office was in England, 
were the proprietors of a railway in Bra^. HhB 
worki^ of the railway was under i2ie oontrol A 
direction of, A the businesa of the co. wasj 
by, the dir^tors in England. The direobots^pur- 
chased in England A sent out to Bbsil the 
materials Ay;>lant necessai^ lor the purposes of the 
r^way. The aooounts were kept A &e balanoc 
riiest A repmpts were made out m London, wher^ 
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also the meetings were held, Sc all dividends were 
declared & paid. With the exception of certain 
small amounts for transfer fees Sc annual interest 
on money, the whole revenue of the co. arose 
from moneys paid to them in Brazil for the carriage 
of passengers Sc goods on the railway Sc for other 
matters connected with the railway : — Held : it 
was not necessary to decide the question whether 
the business of the co. was carried on wholly in 
the United Kingdom, since it was clearly carried 
on partly in England Sc not, as in Cohiuhoun v. 
Brooke, No. 433, %>08U wholly outside the United 
Kingdom ; Sc the co. were therefore assessable 
to income tax, under Sched. D., Case I., upon the 
full amount of the balance of the profits or gains 
of their business, Sc not, under Case V., only upon 
the actual sums annually received in the United 
Kingdom. — San Paulo (Brazilian) By. Co. 
r. Carter, [1896] A. C. 31 ; 65 L. J. Q. B. 161 ; 
73L. T. 638; 60 J. P. 84, 462 ; 44 W. R. 336 ; 12 
T. L. R. 107 ; 3 Tax Cas. 407, H. L. 

Annotations : — ^FoUd. Grove v, Elliots & Parkinson, Elliots 
& i’arkinson v. Grove (1896), 3 Tax Cas. 481 ; Apthorpe 
V. Peter Schoenhofen Brewing Co. (1899), 80 L. T. 396. 
Ezpld. R. V. derkenwell General Comrs. of Taxes, [1901] 
2 K. B. 879. Consd. Kodak v. Clark (1903), 4 Tax Cas. 
.')49 ; OgUvlo V. Kitton (1908), 5 Tax Cas. 338 ; Amoric€kn 
Thread Co. v. Joyce (1912), 106 L. T. 171 ; I. R. Comrs. 
V, Sansom, [1921] 2 K. B. 492 : Swedish Central Ry. v. 
Thompson, [1925] A. C. 495. Befd. St. Louis Breweries 
V. Apthorpe (1898), 63 J. P. 135 ; Taxation Comrs. v. 
Kirk, [1900] A. C. 588 : Gresham Life Assce. Soo. v. 
Bishop (1902), 71 L. J. K. B. 618 ; Goerz v. Bell, [1904] 

2 K. B. 136 ; Alianza Co. v. Bell, [1905] 1 E. B. 184 ; 
De Beers Consolidated Mines v. Howe, [1905] 2 K. B. 612 ; 
Liverpool &; London Sc Globe Insco. v, Bennett, Brice v. 
Ocean Accident & Guarantee Corpn., Brice v. Northern 
Assce. (1912), 6 Tax Cas. 327 ; Egyptian Hotels v. Mitchell 
(1915), 6 Tax Cas. 542 ; The Pokeath (1916), 85 L. J. P. 
241 ; Hood v. Magee (1918), 7 Tax Cas. 327 ; Bradbury 
V. English Sewing Cotton Co. (1923), 8 Tax Cas, 481. 

143. Registered office In England — Business Sc 
management abroad — ^Looal board servants of 
English company.] — ^Aramayo Franckb Mines, 
Ltd. V, Eccott, No. 140, ante, 

144. English office performing ad- 

ministrative functions only — ^Dual residence.] — 

A registered co. can have more than one residence 
for the purposes of the Income Tax Acts. 

A CO. was incorporated in 1870 under Cos. Acts, 
1862 Sc 1867, with the object of cpnstructing Sc 
working a railway in Sweden. The registered office 
of the CO. was in London. In 1900 the co. leased 
its railway to a traffic company for fifty years at 
an annual rent of £33,600, which was to be paid 
to the CO. in England. The co.*s articles were 
afterwards altered for the purpose of removing the 
control Sc management of the business of the co. 
from England to Sweden, Sc it was admitted that 
the business of the co. had since been & now was 
controlled Sc managed from the head office in 
Sweden. In 1920 a committee was appointed by 
the directors of the co. to transact merely formal 
administrative business in the United Kingdom, 
such as dealing with transfers of shares in the 
United Kingdom, affixing the seal of the co. to 
share Sc stock certificates. Sc signing cheques on 
the London banking accoimt of the co. Since 
1920 no meetings of the co. had been held in the 
United Kingdom. All dividends had been declared 
in Sweden, & no profits had been transmitted to 
the United Kingdom except in payment of divi- 
dends to the shareholders. in the United Kingdom. 

1®20 the annual rent under the lease to the 
waffic CO. had been paid to the co. in Sweden. 
On an appeal by the co. against an assessment to 
mcc^e tax under Schedule D., Case V., in respect 
of the rent of the railway for the years ending on 


Apr. 6, 1921 Sc 1922, the Special Comrs., while 
finding that the business of the co. was controlled 
Sc managed from Sweden, held that the co. was a 
person residing in the United Kingdom Sc affirmed 
the assessment : — Held : the co. mi^ht have a 
residence here as well as abroad Sc, on that assump- 
tion, there was evidence to support the conclusion 
of the Comrs. — Swedish Central Ry. Co., Ltd. 
V. Thompson, [1926] A. C. 496 ; 94 L. J. K. B. 
627 ; 133 L. T. 97 ; 41 T. L. R. 386 ; 9 Tax Cas. 
342, H. L. 

Annotaiwn : — Befd. A.-G. v. Aramayo, Aramayo v. Offston, 

Eooott V, Aramayo Franoke Mines, [1925] 1 K. B. 86. 

145. Company incorporated by English Act of 
Parliament — Business carried on wholly abroad — 
Whole profits liable to tax.] — ^A joint-stock co., 
established Sc incorporated by Act of Parliament 
in England, but carrying on its business entirely 
abroad, is assessable to income tax upon the whole 
of the annual profits of its business, whether such 
profits are or are not remitted to this country, or 
are or are not distributed as dividends amongst 
its shareholders resident in England or abroad, or 
are applied to some other legitimate purposes of 
the CO. abroad. 

Applts., a co-partnership assocn., established to 
supply foreign cities Sc towns with gas. Sc incor- 
porated by Act of Parliament in England, had 
offices in London, where the directors met Sc the 
business of the co. was transacted. Sc whence all 
the orders emanated. They possessed interests, of 
various natures Sc tenures, in gasworks in France 
Sc other continental countries, the profits of which 
arose wholly in those countries. Sc in such of them 
as had a tax equivalent to an income tax, those 
profits were there assessed to such tax. The entire 
profits of the co. arose Sc accrued abroad. Sc, in 
making their return to the income tax in England, 
the CO. admitted their liability to the tax upon the 
amount or profits as from “ foreign possessions ** 
actually remitted to this country, Sc applicable to 
the payment of dividends to their shareholders, 
whether resident here or abroad, but denied their 
liability in respect of their profits ultra such 
remittance. Sc which were never transmitted to 
England. or applied in payment of dividends, but 
were retained abroad & applied in liquidation of 
other legitimate engagements of the co. abroad. 
The special comrs. assessed the co. in respect of the 
whole of their profits, including the last-mentioned 
portion of them. Sc upon appeal therefrom, on a 
case stated for the ct. ; — Held : (1) the co., though 
a foreign undertaking in a continental country, 
incorporated Sc resident in England, were in the 
position of a person residing in the United King- 
dom, Sc were therefore taxable under Income Tax 
Acts, 1842 (c. 36), s. 100, Sched. D,, Case 1., 1853 
(c. 34), Sched. D., in respect of the whole of the 
profits arising from their business abroad, including 
not only the portion remitted to England Sc applied 
in payment of dividends to shareholders resident 
there or abroad, but also the portion retained Sc 
applied to the other purposes of the co. abroad ; 
(2) the provisions of Income Tax Act, 1842 (c. 36), 
s. 60, Sched. A., No. III., r. 3, which treat gas- 
works as ** property,’* relate exclusively to gas- 
works in this coimtry. Sc do not include or relate 
to gasworks on the Continent, Sc such last- 
mentioned works are not ** foreign possessions ” 
within Income Tax Act, 1842 (c. 36), s. 100, 
Sched. D., Case V. — Imperial Continental Gas 
Assocn. v, Nicholson (1877), 37 L. T. 717 ; 1 
Tax Cas. 138. 

Annataiione j — A a to (1) Oonsd. London Bank of Mexloo.ft 
South America v, Apthorpe, 11801] 1 Q. B. 883. Bfla. 
Bartholomay Brewinir Co. <of HooheeterJ e. Wyatt, Nobel 
Dynamite Trust Co* v, Wyatt, [1898] 2 Q. B. 49$. 
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146. EngUflh company holding controlling In- 
terest In foreign company.] — Bartholomat 
Brbwtno Co. (of Boohbbtbr) v, Wyatt, Nobel 
Dynamite Trust Co. v, Wyatt, No. 437, post, 

147 , ,] — ^ English co. was formed for 

the purpose of acquiring breweries in the United 
Stat^. Two of such breweries were in the State 
of New York, & were held in the name of an 
American co., all the shares in which, except three, 
were owned by the English co. Meetings of the 
English co. were held at the restored office in 
England, where the books were kept. The divi- 
dends were declared in England by the co. in 
general meeting. The amount required for the 
dividends to the English shareholders were trans- 
mitted to England, the dividends on the shares 
held in America being paid there. The co. con- 
tended that none of the profits made in America 
were chargeable with income tax except as far as 
they were transmitted to England, & that if any 
such profits were chargeable, such portion as was 
derived from the breweries in New York should be 
exempted by reason of the same being the property 
of an American co. ; — Held : the case was not 
distinguishable from that of Jones, Frank, Brewing 
Co„ V. Apihorpe, No. 138, ante, — United States 
Brewing Co., Ltd. v, Apthorpb (1898), 4 Tax 
Cas. 17. 

Annotations : — Ooiud. Stanley v. Gramophone & Type- 
writer (1908), 6 Tax Cas. 358. Befd. Kodak v, Clark, 

fl903] 1 K. B. 505 ; 1. H. Comrs. v. Sansom, [1921] 2 

K. B. 492. 

148. Dividends of foreign shareholders in 
English company paid by foreign company.' 

Bartholomay Brewing Co. (op Rochester)' v, 
Wyatt, Nobel Dynamite Trust Co. v, Wyatt, 
No. 437, post. 

149 , Directing power in English company.] 

— ^An English co. registered under Cos. Acts, & 
with a registered office in London was formed to 
acquire the whole or any part of the capital stock 
of the St. L. B. A. in America, to carry on the 
business of brewers? & for other purposes. It 
acquired 60,872 shares out of 50,886 of the St. 
L. B. A. The brewing business upon which the 
whole of the profits depend is carried on 
exclusively at St. Louis in America under the 
immediate management of the directors of the 
American corpn. These directors in the printed 
reports of the English co. are termed the “ board 
of management in St. Louis.” The ba nking 
account of the American coran. & all the booka are 
kept at St. Louis. An English accountant is 
appointed by applt. co., who proceeds to America 
at the end of each financial year & audits the 
accoimts of the eighteen breweries at St. Louis. 
At the same time a balance sheet of the American 
corpn. & a profit Sc loss account are prepared 
showing the result of the brewing business for the 
post year. A copy is forwarded by the American 
corpn. to applt. co.. Sc the directors of applt. co. 
then consider the accounts Sc agree upon the rate 
of dividend which they consider should be 
declared. They communicate their decision to 
the American corpn., who then have alwa;j^ 
declared a dividend upon the shares of the Ameri- 
can corpn. at the rate mentioned. The directors 
of the American corpn. having declared the 
dividend? the directors of applt. co. then declare 
a dividend upon the shares of applt. co. No 
ffividend warrant is iosued by the American corpn. 
pach shareholder upon production of his cer- 
uficate is entitled to be paid the amoimt due to 
Aim. The amount of dividend on the shares held 
by applt« oo« is sent over in bulk by telegram, so 
far as it is required for the English shareholders 


Sc for the current expenses in England. Such 
portion of the dividend as is required for American 
shareholders is retained in America by the 
American co. Sc distributed there direct ; — Held : 
this was a business carried on in America by the 
English CO., Sc they were therefore liable to pay 
income tax on the whole of the profits.—^T. 
Louis Breweries, Ltd. v . Apthorpb (1898), 79 
L. T. 651 ; 63 J. P. 136 ; 47 W. R. 334 ; 16 
T. L. R. 112 ; 43 Sol. Jo. 114 ; 4 Tax Cas. Ill, 

D. C. 

Annotations : — Consd. Gramophone Sc Typewriter v. Stanley, 
[1908] 2 K. B. 89 ; I. K. Oomrs. v. Sansom, [1921] 2 K. B. 
492. Befd. R. V. Clerkenwell General Oomrs. of Taxes, 
119011 2 K. B. 879 ; Kodak v. dark, [1903] 1 K. B. 605 ; 
Daimler Co. v. Continental Tyre Sc Rubber Co. (Great 
Britain), [1916] 2 A. C. 307. 

160. .] — ^An E^lish co., registered 

under Cos. Acts Sc having its registered office in 
London, was formed for the purpose of acquiring 
the shares in an American brewery co., Sc for the 
purpose of carrying on a brewery business. The 
vendors of the American co. sold to the Engli^ 
CO. all the shares except three, in the American 
co., & all the personal property of the American 
CO. was transferred to the English co. In order 
to avoid any difficulties with regard to the Ameri- 
can laws of real property, the American co. was 
kept on foot. The English co. found the capital 
for carrying on the brewery business which was 
wholly carried on in America. All the profits 
were earned in America. The directors of the 
English CO. had the entire right of control of the 
afialrs of the American co., Sc of the stafi Sc businesB 
in America with full power to appoint or dismisB 
any of the managers or officials of the business in 
America. In fact, the directors of the English 
co. delegated these powers to the managers of the 
brewery in America, who were also d&ectors of 
the American co., &; appointed them managers of 
the business in America. A portion of the profits 
earned was transmitted to England for the 
expenses incurred in England Sc for distribution 
amongst the English shareholders. The rest of 
the profits remained in America, Sc were distributed 
among American shareholders ; — Held : the 
business was in fact partly carried on in Eng- 
land, Sc therefore the English co. was liable to 
pay income tax upon the whole of the profits 
earned by the business, & not merely upon that 
part of the profits which was transmitted to Eng- 
land. — ^A pthorpb v. Peter Schoenhopen Brew- 
ing Co., Ltd. (1899), 80 L. T. 395 ; 15 T. L. R. 
246; 4 Tax Cas. 41, C. A. 

Annotations : — ^Folld. Frank Jones Brewlngr Co. v. Apthorpe 
(1898), 4 Tax Cas. 6 ; United States Brewing Co. v. 
Apthorpe (1898), 4 Tax C!as. 17. Consd. Gramophone Sc 
Typewriter v. Stanley, [1908] 2 K. B. 89 ; I. li. Comrs. v. 
Sansom, [1921] 2 K. B. 492. Bold. R. e. ClerkenwdU 
General Comrs. of Taxes, [1901] 2 K. B. 879 ; Kodak 
V. Clark, [1903] 1 K. H. 505 ; American Thread Co. v, 
Joyce (1912), (J Tax Cas. 1 ; Daimler Co. v. Continental 
Tyre Sc Rubber Co. (Groat Britain), [1916] 2 A. C. 307. 

, •] — Bradbury v, English 

Sewing Cotton Co., No. 445, post. 

Jurisdiction of commissioners to decide 

fact of controL]— No. 1, ante. 

152. No, control by English company.] — 

An English co. carrying on business in the United 
Kingdom owned 98 per cent, of the shares in a 
foreign co., which gave it a preponderating in- 
fluence in the control, election of direotars, etc., 
of the foreign co. The remaining shordl ia the 
foreign co. were, however, held by inde^ndent 
persons, Sc there was no evidence that the English 
CO. had ever attempted to control or interfere with 
the management of the foreign co . : — i the 
foreign co. was not carried on by the English oo., 
nor was it the agent of the Ensrlicdi cn.. 
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Sect, 2 « — Case /« — Trades: Svb’Sed. 2, C. d£?2>.] 

English CO. was not, therefore, assessable to income 
tax under Income Tax Act, 1842 (c. 36), s. 100, 
Bched. D., Case 1., upon the full amount of the 
profits of the foreign co. — Kodak, Ltd. v, Glabk, 
[1903] 1 K. B. 606 ; 72 L. J. K. B. 369 ; 88 L. T. 
166 ; 67 .T. P. 213 ; 61 W. B. 469 ; 19 T. L. B. 
243 f 47 Sol. Jo. 296 ; 4 Tax Oas. 649, 0. A. 
AnnotaiionB : — Consd. Qramophone & Typewriter v. Stanley, 
ri908] 2 K. B. 89. Reid. De Beers Consolidated Mines 
»». Howe, [1905] 2 K. B. 612 ; Offilvio r. Kitten (1908). 
5 Tax Oas. 338 ; Liverpool Sc London Sc Globe Insoe. v. 
Bennett, [1913] A. O. 610 ; Continental Tyre Sc Rubber 
Co. (Great Britain) v. Daimler Co., Same v. Tllllnfir. [1915] 
1 K. B. 893 ; Hood tj. Magee (1918), 7 Tax Cas. 327 ; 
I. R. Comrs. v. Sansom, [1921] 2 K. B. 492. 

168. Whether conclusive as to identity of 

companies.] — ^An English co. carndng on business 
in the United Kingdom was the holder of all the 
shares in a Gorman co. : — Held : that fact alone 
did not make the business of the German co. the 
business of the English co. so as to render the 
English co. liable to income tax under Income 
Tax Act, 1863 (c. 34), Sched. D., upon the full 
amount of the profits made by the German co. ; 
Sc the English co. was only liable to pay income 
tax upon such profits of the German co. as had 
been received in this country. — G ramophone & 
Typewriter, Ltd. v, Stanley, [1908] 2 K. B. 
89 ; 77 L. J. K. B. 834 ; 99 L. T. 39 ; 24 T. L. B. 
480 ; 15 Mans. 251 ; auh nom. Stanley v. Gramo- 
phone & Typewriter, Ltd., 5 Tax Cas. 358, 
0. A. 

Annotations : — Gonsd. American Thread Co. v. Joyce (1912), 
106 L. T. 171 ; Continental Tyre & Rubber Co. (Gt. 
Britain) v. Daimler Co., Continental Tyre Sc Rubber 
Co. (Groat Britain) v. Tilling, [1916] 1 K. B. 893 ; I. R. 
Comrs. V. Maxee, [1918] 2 JK. B. 715 ; I, R. Comrs. t?. 
Sansom, [1921] 2 K. B. 492 : Singer v. Williams, [1921] 
A. C. 41. Reid. Salmon v. Quin Sc Axtcns, [1909] 1 Ch. 
311 ; Logan u. Davis (1911), 104 L. T. 914 ; Liverpool Sc 
liondon Sc Globe Insoe. t?. Bennett, Brice e. Northern 
Assce., Brice v. Ocean Accident Sc Guarantee Coran., 
[1912] 2 K, B. 41 ; Smith v. Incorporated Council of Law 
Reporting for England Sc Wales, [1914] 3 E. B. 674 : 
Hood V. Magee (1918>, 7 Tax Cas. 327 ; New Zealand 
Shipping Co. V, Thew (1922), 8 Tax C3ae. 208 ; Bradbury 
r. English Sowing Cotton Co., [1923] A. C. 744 ; Gas 
Lighting Improvement Co. v. I. R. Comrs., [1923] A. C. 
723. 

154. .] — Bradbury v, English 

Sewing Cotton Co., No. 445, post 

Insurance companies.] — See Sub-sect. 8, post, 

• 

D. By Foreign Corporations. 

See Schedule D., 1 (o) (i) Sc (ii). 

155. General rule — Place of residence place of 
management Sc control — Question of fact.] — A 
foreign corpn. may reside in this country for the 
purposes of income tax. The test of residence is 
not where it is registered, but where it really keeps 
house Sc does its real business. The real business 
is carried on where the central management & 
control actually abides. Whether any particular 
case falls withm that rule is a pure question of 
fact, to be determined not according to the 
construction of this or that regulation or bye- 
law, but upon a scrutiny of the course of business 
Sc trading. 

Applt. co. was rostered in the Cape Colony, Sc 
its business was nuning for diamonds in mines 
w;hich it possessed in South Africa, Sc selling the 
diamonds when found. Its head office was in 
South Africa, Sc general meetings were ^ways 
held there. Some of the directors resided in South 
Africa, Sc weekly meetings of the directors were 
held there. But the majority of the directors 
redded in E ngl and, & the meetings in London were 
the meetings at which the real control was exer- 
cised in all the important business of the co,, 
except the actual mining operations. The sal^ 


of the diamonds were controlled by the London 
board : — Held : the co. was resident in the United 
Kingdom for the purposes of income tax. — ^D h 
Beers Consolidated Mines, Ltd. v, Howe, 
[1906] A. C. 456 ; 75 L. J. K. B. 868 ; 96 L. T. 
221 ; 22 T. L. B. 766 ; 60 Sol. Jo. 666 ; 6 Tax 
Cas. 198 ; 13 Mans. 394, H. L. 

Annotations: — ^Apld. American Thread Co. v. Joyce (1918), 
108 L. T. 353 ; New Zealand Shipping Co. v. Thew (1922), 
8 Tax Cas. 208. Oolisd. Bradbury v, English Sewing 
Gotten Co., [1923] A. C. 744 ; Swedish Central By. v. 
Thompson, [1925] A. C. 495. Retd. New Zesdand Ship- 
ping (;o. V. Stephens (1907), 24 T. L. R. 172 : Smith v. 
Incorporated Council of Law Reporting for England Sc 
Wales, [1914] 3 K. B. 674 ; Mltohell v. Egyptian Hotels 
(1915), 69 Sol. Jo. 049 : Usher’s Wiltshufe Brewery v. 
Bruoe, [1915] A. O. 433. Mentd. Daimler Co. e. Con- 
tinental Tyre Sc Rubber Co. (Great Britdn), [1916] 2 
A. 0. 807 ; The Polzeath (1916), 86 L. J. P. 241 ; Be 
Hllokes, £!xp, Muhesa Rubber Plantations, [1917] 1 B. 
48. 


166. .}^A CO. was restored 

Sc had its registered office in New Zealand, but the 
Income Tax Comrs. found that it was resident 
in the United Kingdom for the purposes of assess- 
ment to income tax, as the central management Sc 
control was in the United Kingdom : — Held : as 
this was a question of fact, Sc as there was evidence 
to support the finding of the Comrs., the decision 
must be affirmed. — New Zealand Shipping Co., 
Ltd. V. Stephens (1907), 24 T. L. B. 172 ; 62 
Sol. Jo. 113 ; 6 Tax Cas. 563. C. A. 

Annotations : — Oonsd. New Zealand Shipping Co. v, Thew 

S , 8 Tax Cas. 208. Reid. American Thread Co. v. 

(1912), 106 L. T. 171 ; Egyptian Hotels v. Mitchell 
(1912), 108 L. T. 558 ; Smith v. Incorporated Council of 
l^aw Reporting for England Sc Wales, [1914] 3 E. B. 
674. 


167. How far finding of com- 

missioners conclusive.] — (1) Where comm, for the 
general purposes of the Income Tax Acts have 
found as a fact that a co. registered abroad is 
resident within thb United Kingdom, Sc liable to 
be assessed to income tax under Income Tax Act, 
1863 (c. 84), s. 2, Sched. D., such findi^ is final, Sc 
the ct,, on a case stated, will only consider whether 
there was evidence to justify such finding. 

A CO. resides for the purpose of income tax 
assessment, at the place where its real business is 
carried on, that is where the control Sc manage- 
ment of the CO. is exercised, notwithstanding that 
the details of its trade may not be ordinarily dealt 
with there. 

Where the business of a co. registered abroad was 
controlled by a board of directors who met in 
England, Sc all the ordinary stock of the co. was 
held in England ; — Held : (2) there was evidence 
that the co. was resident in the United Kingdom, 
although the co. did not do any trade in the 
United Kingdom, & had not any banking account 
here. — ^American Thread Co. v. Joyce (1913), 
108 L. T. 353 ; 29 T. L. B. 266 ; 67 Sol. Jo. 321 ; 
6 Tax Oas, 163, H. L. 

Annotations : — As te (1) Apld. Smith v. Incorporated CJounoil 
of Law Reporting for England Sc Wales, [1914] 3 E. B. 
674 : I. R. Comrs. v. Maxse, [1918] 2 E. B. 716 ; Currie 
V. 1. R. Comrs., [1921] 2 E. B. 332. Retd. New Zealand 
Shipping Co. V, Thew (1922), 8 Tax CJas. 208 ; Pool v. 
Guardian Investment Trust Co., [1922] 1 E. B. 347 ; 
Gloucester Ry. Carriage Sc Wagon Co. v. I. R. Comrs. 
(1924), 131 L. T. 595. As to (2) Apld. Bradbury v. English 
^wlng Cotton Co., [1923] A. C. 744. Reid, hiitehell r. 
Egyptian Hotels (1915), 59 Sol. Jo. 649 ; Swedish Central 
Ry. V. Thompson, [1925] A. C. 495. OeneraUy, Mentd. 
Re Hllokes, Bx p. Muhesa Rubber Plantations, [1917] 
1 E. B. 48. 

158. Whether more than one residence posMble.] 
— Swedish Central By. Co., Ltd. v. Thompson, 
No. 144, miie, 

159. Foreign bank baving businm in London — 
Meetings held Sc dividends declared in London.) — 
The Xmp^ial Ottoman Bank was a oorpn. created 
by Turid^ law. Ite seat was fixM by the 
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oonoeseion ^ the statutes which constituted it at 
Constantinople, with power to establish branches & 
agencies at oth^ places* It was the state bank of 
IWkey, where it was a bank of issue, A was charged 
with the collection of the revenue, & with cer- 
tain operations relating to the currency, & with 
the payment of interest on the public debt, & 
received from the stato a subsidy on accoimt of 
the public business transacted by it. On its 
creation it took over & continued to carry on 
the business of an English bank in London ; & 
since its creation in 1863, the annual meeting of 
shareholders had always been held, & dividends 
declared, in London, though by its statutes the 
annual meetings might be held at any place which 
the committee of management might nx ; — Held : 
the bank was not liable to be assessed to income 
tax in respect of its whole profits, as a “ person 
residing within the United Kingdom ** under the 
first clause of Income Tax Act, 1853 (c. 34), s. 2, 
Sched. D., but was liable only in respect of the 
profits arising from its business carried on in 
England, under the second clause of the schedule. 
— ^A.-G* v, Alexander (1874), L. R. 10 Exch. 20 ; 
44L. J. Ex. 3; 81 L. T. 694 ; 23 W. R. 266. 

Annoiaiions : — Oonid. Oesena Sulphur Co. v. Nicholson. 

Calcutta Jute Mills Co. o. Nicholson (1876), 1 Ex. D. 428 : 

Gilbertson v. Fergrusson (1879), 5 Ex. D. 57 ; Erlchsen «. 

Last (1881), 7 Q. B. D. 12 ; Goerz v. Boll, [1904] 2 K. B. 

136 : De Beers Consolidated Mines v. Howe, [1905] 2 

K. B, 612 ; Swedish Central By. v. Thonipson, [1924] 

2 Km B. 

160. Company registered abroad— Head office 
& control In United Kingdom.]- — ^A co. registered 
abroad, but haying its head office in London, 
where the meetings of the directors arc held & 
where the directing & controlling power is exer- 
cised, is assessable to income tax on the whole of 
its profits as a person residing in the United 
Kingdom ’* within Income Tax Act, 1853 (c. 34), 


s. 2, Sched. D. — Goerz & Oo. v. Bell, [1904] 2 
K. B. 136 ; 73 L. J. K. B. 448 ; 90 L. T. 676 ; 
63 W. R. 64 ; 20 T. L. R. 348 ; 48 Sol. Jo. 354 ; 
68 J. P. Jo. 136. 

Annotations : — OolUd. De Boers Consolidated Minos v. 
Howe, [1905] 2 K. B. 612 ; Swedish Central Ry. v. 
Thompson, [1925] A. 0. 495. 

161. Head office abroad — Office Sc some 

directors meetings in London.]— De Beers Oon- 
sonDATBD Mines, Ltd. v. Howe, No. 165, ante, 

162. Control in United Kingdom.] — 

New Zealand Shipping Co., Ltd. v. Stephens, 
No. 166, ante. 

163. .] — American Tiuibad Oo. 

V. Joyce, No. 157, ante. 

164 . Policy controlled from United King- 

dom — Business controlled by local board of 
directors — ^Whether local management separate 
trade or business.] — ^Applts., a shipping co. incor- 

g orated in New Zealand with limited liability, 
as its registered office at Christchurch, New 
Zealand. A board of directors in London conducts 
all the business affairs of the co. in the United 
Kingdom, has exclusive control of the financial Sc 
adnunistrative business of the co., Sc decides all 
important questions of policy. Subject to the 
powers vested in the London board, a separate 
board of directors in New Zealand conducts the 
business affairs of the co. in Australasia Sc nego- 
tiates independently the most important of the 
freight contracts. General meetings are held half 
yearly in London Sc Christchurch, but tlie general 
account books of the co. are kept at the London 
office, where the accounts are made up Sc dividends 
declared. Registers of shareholders are kept in 
both countries : — Held : the evidence before the 
Special Comrs. was sufficient to support the 
conclusion of fact that for income tax purposes 
applt. CO. was resident in the United Kingdom, & 
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162 i. Cojnpany registered abroad — 
Head office abroad — Control in United 
Kingdom.] — ^Applt., who resided in 
Aberdeen, wais the sole owner of a 
business of woollen warehousemen 
carried on by managers on his behalf 
at Toronto, Canada. Applt. alone was 
entitled to the profits 8c liable for the 
losses in connection with the business, 
8c it was found, as a fact, by the district 
oomrs. that he was vested with the 
sole right to manage 8c control every 
department of its affairs : — Hdd : 
applt. assessable under Ihoome Tax 
Act, 1842 (o. 35), s. 100, Sched. D., 
Case 1., 8c not under Case V. on 
remittances only. — Ogilvib v. KnroN 
(Surveyor of Taxes) (1908), 6 Tax 
Cas. 338. — SCOT, 


m. .] — A 00 . incor- 

porated in England, & having its 
registered offloe in London, conducted 
its Australian business at Melbourne 
in Victoria, & its practical operaUone 
of mining 8c treating 8c smelting ore 
at Broken Hill 8c Cockle Creek in New 
South Wales. By a contract made in 
London the co. agreed to sell to pur- 
chasers a large quanti^ of con- 
centrates produjDed from Broken Hill 
slimes, delivery of which was to be 
w^de at Broken HUl In Instalments 
©pending over a period of years. 
Pursuant to the contract, the pur- 
olpsers paid a sum of £63,000 in 
advance, but before any concentrates 
delivered they made default in 
uirther '^payments which had become 
hno. An agreement was then made 
JR Ifondon by which the original con- 
was canoeJled as from the date 
Of the oanceUlnr agMcnn 8c the oo. 

to be to letam lor their 

J}*© all monieya which had been paid 
the contviMt. No oonoentrates 
©f wlmes wet© ever appropriated, aet 


apart, or treated by the co. for the 

E urohasers. Of the £63,000 the balance 
eld by the co., after deduction of 
commi^on 8c brokerage, was £61,425 : 
— Held : for income tax purposes the 
£61,425 should be treated as profits 
from the business of mining, etc., 
carried on by the co. in New South 
Wales &: taxable as such subject 
however to the co.*s right to show 
that portion of it was not attributable 
to the business carried on in Now South 
Wales. — Re Meeks,' Taxation CkiMRS. 
V. Meeks (1915), 15 S. R. N. S. W. 
379 ; 32 N. S. W. W. N. 60; 19 
O. L. R. 668.-~AUS. 

n. .] — A CO. whose 

directors 8c head office were in Bellary 
wherefrom the business of the co. was 
controlled had a factory in Raichur 
(i.s. in the Nisam*s Dominions), 
earned all its income only in Raichur 
by pressing cotton for its customers 
8c usually paid its dividends according 
to its agreement only at that place : — 
Held : notwithstanding the fact that 
some money was received in Bellary 
from Raichur for office expenses 8c for 
convenient payment in Bellary of 
dividends to some shareholders, the 
CO. could not be assessed to income tax 
in British India as no portion of its 
income ** accrued, arose or was re- 
ceived ” in British India. — Board of 
Revenue v. Rxpon Press (1923), 
I. L. R. 46 Mad. 706.— IND. 

o. .] — Deft. co. had its 

registered & head office in Melbourne. 
It owned exten^ve kauri forests in 
New Zealand, 8c had many timber 
mills 8c timber depAts in New Zealand. 
It carried on businees in Victoria, 
New South Wales, 8c elsewhere, Sc in 
New Zealand. Its principal business 
in New Zealand was the oonverskm 
of Its timber-trees into timber, partly 
in balk, partly in flltehes & boards 


of various dimensions. A large part 
of the timber, in this condition, was 
exported by the co. from New Zealand, 
to Sydney, where parts of it were cut 
up into smaller dunensJons. Part of 
the timber so exported was sold, either 
in balk, or after being so cut up, in 
Australia 8c England ; port was manu- 
factured in Sydney into doors, sashes, 
& other articles, & was then sold in its 
manufactured condition. The pur- 
chase-moneys wore received by the 
CO. in Melbourne. Other portions of 
the timber were sold in New Zealand : 
— Held : the co. was not liable to 
income lax in Now Zealand upon the 
whole of the pioflts made by it upon 
timber exported by It from New 
Zealand & sold elsewhere, whether or 
not after further cutting or manu- 
facture outside of New Zealand, but 
was liable only upon that part of the 
profit which was derived by it from the 
nuslness carried on by it in New 
Zealand. — Taxes Comr. v. Kauri 
Timber Co., Ltd. (1904), 24 N. Z. L. R. 
18.— N.Z. 

p. Operations carried on within 
couinv — Head office abroad — Product 
sold abroad.}- — Mining cos. carried on 
their operations in the Colony of 
N. 8. upon Crown lands held under 
leases fix>m the Crown. The head 
offices of the cos. were outside the 
colony. The ore was extracted from 
the soil, 8c converted into a marketable 
product in the colony, but the product 
was afterwards sold, 8c th6; price of it 
received, outside the ooloiiy : — Held : 
the cos. had income liable to taxation 
as being derived either from lands of 
the Crown or from trade or from some 
other source, 8c were not exempt on the 
ground that the Income was earned 
outside the colony.— Taxation Comui. 
e. Kmx (1900), 83 L. T. 4.— AUS. 

q. Company reaigtered in 




Incomb Tax. 


Sect, 2, — Case /. — Trades: Sub-secL 2, 2>. ; sub^ 
sect, 3, A 

the local maiutgement in New Zealand did not 
constitute a separate trade or business. — ^N bw 
ZBA ijkj5rD Shipping Co., Jjtd, v, Thbw (1922), 8 
Tax Cas. 208, H. L. 

Annotatione : — Befd. Swedish Central Ry. v. Thompson* 
[1926] A. C. 496. Montd. Currie v, I. H. Comrs.* [1921] 
2 K. B. 332. 

165. Company reg:istered in England — ^Manage- 
ment & control abroad — ^Administrative functions 
only performed in England.]^WEDiSH Central 
R y. Co., Ittd. V. Thompson, No. 144, ante. 


ScrB-SBCT. 3. — Carried on in the United 
Kingdom by Persons, Companies and 
Firms Resident Abroad. 

A, What are, 

166. Whether factor or agent in receipt of 
profits essential.J-y-AppIts., manufacturers of wines 
in Prance, domiciled & resident there, through an 
agent resident in the United Kingdom were adver- 
tised as sellers of wines, & through the agent 
were in the habit of making contracts for the 
sale to customers in the United Kingdom of wines, 
which were fon^'arded direct from France to 
the customers, the latter paying the cost of the 
packing & carriage of the wines. Applts. had no 
banking account, or stock of wines, or office or 
establishment in the United Kingdom, but their 
names appeared on an inside door of the agent’s 
office. Payments by the customers were made 
sometimes to the agent & transmitted by the 
agents to applts., & sometimes by bills of exchange 
drawn by applts. on the customers. The agents 
liad no interest in any sale other than their 
commission on the transaction ; — Held : a 
“ trade ” was “ exercised within the United 
Kingdom ” within the meaning of Income Tax 
Act, 1853 (c. 34), s. 2, Sched. D., in respect of the 
annual profits arising from which income tax might 
bo charged. 

A foreigner not resident within the United 
Kingdom may be assessed to the income tax under 
Income Tax Acts, 1853 (c. 34), & 1842 (c. 35), in 
respect of annual profits accruing to him from a 
trade exercised within the United Kingdom, 
notwithstanding that he has not within the United 
Kingdom a factor or agent in receipt of the profits 
witlfin the meaning of sect. 41 of Income Tax Act, 
1842 (c. 35), the provisions of this sect, being in 
aid & not in derogation of the duties granted by 
Income Tax Act, 1863 (c. 34 ). — ^Werle & Co. v, 
COLQXTHOUN (1888), 20 Q. B. D, 763 ; 67 L. J. 
Q. B. 323 ; 68 L. T. 760 ; 62 J. P. 644 ; 30 W. B. 
013 ; 4 T. L. R. 390 ; 2 Tax Cas. 402, C. A, 
Armataiiona Conid. Grainger v, Gough, [1896] A. C. 325 ; 
Crookston v, Furtado (1910), 6 Tax Cas. 602 ; Wiloook 
V. Pinto, [1926] 1 K. B. 30. Reid. Watson v, Sandie & 
Hull (1897), 14 T. L. R. 124 ; Brooke d. I. R. Comrs. 
(1917), 7 Tax Cas. 261 ; Williams v. Singer, Pool v. 
Royal Exchange Assoe., [1919] 2 K. B. 108 ; Maclaine v. 
Eccott (1924), 131 L. T. 601 : Whitney v. I. R. Comrs. 
(1926), 42 T. ti. R. 68. Meiltd. R. v. Newmarket Income 
Tax Comrs., Bx p, Huxley, [1916] 1 K. B. 788 ; Brighton 
Cx)Uege v. Marriott, [1926] 1 K. B. 312. 

167. Trade contracts made by agent ndthin 


United Kingdom — Goods exported for sale ainroad.] 

— SuLLEY V, A.-G,. No. 132, ante. 


168. Foreign cable company — ^Profits from 

messages sent from Uifited Kingdom.] — ^Applts., 
a foreign co. domiciled in Copenhagen, had three 
marine cables in connection with the telegraph 
lines of the Post Office in the United Kingdom. 
They had also work rooms with clerks in London, 
Newcastle & Aberdeen. Messages from this 
country were forwarded over the lines of the 
Post Office & the cables of applts. to Denmark, 
& thence by their wires & the wires of foreign 
govts, to Russia, China, Japan & India. The 
total charges paid for transmitting such messages 
were collected by the Post Office, & after deducting 
their dues, handed to applts., who retained the 
amount due to them for the transmission of 


messages over their cables & lines, & paid the 
residue to the various govts. & cos. respectively 
entitled to it. No profits were made by applts. 
from the transmission of messages over the land 
lines in the United Kingdom : — Held : applts. 
must be taken to exercise a trade in the United 


Kingdom under Income Tax Act, 1853 (c, 34), s. 2, 
sched. D., & they were chargeable to income tax 
on the balance of profits or gains from their receipts 
in this country from the transmission of messages. 
— Erichsen V, Last (1881), 8 Q. B. D. 414 ; 61 
L. J. Q. B. 86 ; 46 L. T. 703 ; 46 J. P. 357 ; 30 
W. R. 301 ; 4 Tax Cas. 422, C. A. 

AnnotcUiona : — ^FoUd. Pouunery & Greno v, Apthorpe (1886), 
66 L. J. Q. B. 165. Apld. Werle v. Colquhoun (1888), 
20 Q. B. D. 753. Apprv^ Grainger v. Gougn, [1896] A. C. 
325. Consd. Be Boers Ck)nsolidated Minos v. HowOj^[1905 J 
2 K. B. 612 ; Maclaine v. Eccott (1924), 132 L. T. 173. 
Apld. Wilcock V. Pinto, [1925] 1 K, B. 30. Reid. Watson 
V. Sandie & Hull (1897), 14 T. L. R. 124 ; New Zealand 
Comr. of Taxes v. Eastern Extension Australasia & 
China Telegraph Co., [1906] A. C. 626 ; Lovell & Christ- 
mas V. Comr. of Taxes, [1908] A. C. 46 ; Crookston r. 
Purtado (1910), 6 Tax Cas. 602 ; Beynon r. Ogg (1918). 
7 Tax Cas. 125 ; Weiss, Blheller & Brooks v. Fanner, 
[1918] 2 K. B. 725 ; Smldth v. Greenwood (1922), 8 Tax 
CJas. 193 ; Bz^hton College v. Marriott, [1925] 1 K. B. 
312. Mentd. Kirkwood v. Gadd, [1910] A. C. 422. 


169. Goods not consigned to agent.] — 

Applts., a firm of wine merchants, carrying on 
business & residing at Bordeaux, shipped wines 
either direct to purchasers in the United Kingdom 
or through agents carrying on business therein, 
such agents receiving a commission on all wines 
sold in the United Kingdom. In the offices of 
the agents the French firm rented a room, where 
they kept a clerk & had their name painted ; & 
during four months in every year one of their 
partners stayed at an hotel in London for the 
purpose of soliciting custom. Having been 
charged with income tax in respect of profits made 
in the United Kingdom, & the assessment having 
been affirmed by the comrs, : — Held : (1) applts. 
were not resident in the United Kingdom so as to 
be chargeable with income tax under the first 
clause of Income Tax Act, 1863 (c. 34), sched. D,, 
but they exercised a trade within the United 
Kingdom, were chargeable under the second 
clause of the sched. ; (2) an assessment on the firm 
is good, as the powers of assessing the agent under 
Income Tax Act, 1842 (c. 36), s. 41, does not 
relieve the principal from his liability to assess- 
ment where he can be served with the proper 


<6f abroad — CerUraX management d 
control exercised in Irelana,}^A co., 
which was registered Imth in Ireland 
8c in the Uriibed States of Amerioa 
carried on a business which consisted 
of purchasing raw linen goods in Scot 
land 8c Ireland, contracting for 
manufacture of the goods by othej 
firms, folding the finished goods in iti 
ojm warehouse in Belfa^ 8c Bellini 
them, prinotpally In the America] 


markets. A small portion ofthe oo. s 
goods was sold In the United Ki^dpm. 
The sole director of the oo. redded in 
the United States of America 8c under 
the arts, of assoon. he exercised, so 
long as he remained a director, exmusi^ 
8c supreme control of the oo., although 
as a shareholder he did not possess a 
maiorlty of the votes attaching to the 
shares. The registered office of, the 
CO. was sfiuate in Selfast, where 


reneral meetings were held, the minute 
b^k kept, the co.'s acooimts audited 
dlviaends declared.: — Held : the 
90 . was for income tax purposes resident 
at the registered office in Belfast where 
9 ent!^ management 8c control wcui 
sxerdsed, dtthe oo. was assessable to 
[ncome tax in respect ot the whole of 
its nrofits.— Hoqi) (Jo^) 8c po., 
p. MAQKE T Tax Cas. 327. 
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notices. — Txschleb & Co. v. Apthobpe (1885), 

62 L. T. 814 ; 49 J. P. 372 ; 33 W. B. 648 ; 1 
T. L. B. 344 ; 2 Tax Cas. 89, D. 0. 

AnnolaHona : — Aa to (1) Oonid. Crookston v. Fcrtado (1910), 

6 Tax Oas. 602. Rttd* Pommery 6c Qreno v. Apthorpe 
(1886), 66 L. J. Q. B. 165 : Grainger v, Gouffh, [1896] 

A. O. 326 ; Watson v, Sandie & HuR (1897), li T. L. R. 
124 ; Brooke v. I. R. Comrs. (1917), 7 Tax Cas. 261. 

As to (2)Apptid, Werle v. Oolgimoim (1888), 20 Q. B. D. 
763. Btfd. R. V, Newmarket Income Tax (^mrs.. Ex p. 
Hnxley, [1916] 1 K. B. 788 ; Williams v. Sto^r, Pool 
V. Royal Exchangre Assoe., [1919] 2 K. B. 108 ; Maclaine 
e. Booott (1924), 131 L. T. 601 ; Whitney e. I. R. Comrs. 
(1925), 42 T. L. R. 58. 

170. Some sale from stock In 

England.] — ^Applts., a firm^of wine merchants at 
Bheims, employed an agent in London for the sale 
of their wines in England. He obtained orders & 
sent them direct to applts. at Bheims. Sm^ 
orders were supplied from a stock of wine kept in 
London ; larger orders were supplied by applts. 
direct to the customers. Amounts due were 
collected by the agent on behalf of applts., who 
kept a banking account in London. Drafts given 
in payment were sent to applts. for indorsement. 
The agent received a commission on all wine of 
applts. sold in England : — Held : applts. carried 
on a trade within the United Kingdom within 
Income Tax Act, 1853 (c. 34), s. 2, sched. D., & 
were assessable to the income tax in respect of the 
profits thereof. — ^Pommbry & Grbno v, Apthorpe 
(1886), 66 L. J. Q. B. 165 ; 56 L. T. 24 ; 36 
W. B. 307 ; 3 T. L. B. 242 ; 2 Tax Cas. 182. 

Annotations: — ^Apprvd. Werle v. Colquhoiin (1888), 20 
Q. B. B. 753. Coiud. Crookston v. Furtado (1910), 5 
Tax Cas. 602. RMd. Graingrer v. Ooinfh, [1896] A. C. 325 ; 
Watson V. Sandie 8c Hull (1897), 14 T. L. R. 124. 

171 . ,] — Werle & Co. v, Colqu- 

HOUN, No. 166, ante, 

172. -.] — (1) The intention & effect 
of Finance (No. 2) Act, 1915 (c. 89), s. 31 (7), 
were to exempt from taxation in the name of a 
resident agent or other person in the position 
of an agent all sales & transactions between 
non-residents, even though effected through the 
medium of that agent or other person, except in 
cases where the agent or other person receives the 
profits, or where the goods, which are the subject 
of the transactions, reach this country, 

(2) A firm carrying on an extensive business as 
merchants in Java was associated with a London 
firm, which aeted as their agents in England. 
A case was stated arising out of assessments 
to income tax made upon tiie London firm, as 
agents of the Java firm, for the decision of the ct. 
as to liability to tax in respect of profits deemed to 
arise to the Java firm from the exercise of tr^e 
in the Uifited Kingdom. The Java firm, carrying 
on the business of merchants, sold goods through 
the London firm by contracts made in London, but 
the goods were not consigned to the London firm : 
— HM : the Java firm was, through the London 
firm, exercising a trade in the Unit^ Kingdom. 

It is true ttot the goods were not consigned to 
the London finn nor was the purchase-money paid 
to them, & that in every case the goods were 
delivered by the Java firm to purchasers outside 
the United Kingdom ; but the contracts were 
made in London through the agency of the London 
firm, & the purchase-money was in most cases 
I>aid through a London bank. I think it is clear 
toat this part of the trade of the Java firm was 
exercised within the United Kingdom (Lord 
Cave, C.). 

(3) The British Govt, during the War bought 
64,000 tons of sugar from the Java firm through 
the British firm, i.a. the contract was made m 
BngLand, the sugar was to be deliverod in En^ond, 
^ the price was to be paid in England : — Held : 


an assessment Ton the Java firm as exercising a 
trade in the United Kingdom] was rightly made. 

(4) Further transactions with the British Govt, 
for the purchase of large consignments of sugar 
took place under which the Java firm purchased 
sugar for the Sugar Commission under agree- 
ments negotiated by the London firm. The suc- 
cessive contracts were made upon the terms of a 
model contract providing for delivery in London 
& for payment in London : — Held : the J ava 
firm was exercising a trade in London with regard 
to these transactions. 

(6) Further transactions took place in respect 
of which the Java firm acted in Java as agents for 
the British Govt, to buy sugar for them on com- 
mission : — Held : a trade was being carried on in 
Java Sc not in London in respect of these trans- 
actions. — ^Maclaine & Co. v. Bccott (1926), 42 
T. L. B. 416, H. L. ; varying (1924), 132 L. T. 
173, C. A. 

Annotation: — As to (2) Consd. Wllcock v. Pinto, [1925] 

1 K. B. 30. 


173 . 


sold cotton in il^gland through one agent in 
Manchester. Sometimes the firm cabled to the 
agent that they had a specified quantity of cotton 
for sale at a price not below a specified limit Sc 
upon terms fixed by them in each case ; sometimes 
the agent obtained from intendmg purch^ers 
offers to buy cotton, which off ers no transmitted 
to the firm for their approval or rejection. In the. 
first case the agent sold the cotton according to 
the firm’s instructions. In the second case, if the 
firm approved tlie offers they informed the agent 
& he accepted the offers Sc made the necessary 
contracts in each case. The firm then shipped the 
goods & drew on the purchaser a bill payable in 
London for an amount including the cost of the 
goods Sc freight Sc insurance from Alexandria. 
They discounted the bill with bankers in Alex- 
andria who sent the bill with the bill of lading to 
the purchaser. The goods were rele^ed when the 
purchaser had discharged or made himself respon- 
sible for the bill, but not before ; & they were 
released to him direct & not through the agent. 
The agent was not responsible to the firm for bad 
debts. He was at liberty to do, but did not 
in fact do any business other than that of the firm. 
The firm sold some of their cotton in Liverpool 
through a broker ; — Held : (1) tbe firm was 

exercising a trade in England, the contracts for 
the sale of the cotton having been made in England 
Sc the price of the goods being payable in England ; 
Sc probably delivery of the goods taking 
there, though it was not necessary to decide this ; 
(2) the firm was exercising the trade through ^ 
agent being an authorised person carrying on its 
regular agency within Finance (No. 2) 

(c. 89), s. 31 (6), Sc was therefore chargeable m the 
name of the agent to income tax in respect of 
profits Sc gains arising through the 
WiLCOCK V. Pinto Sc Co., [1926] 1 K^. 

L. J. K. B. 101 ; 132 L. T. 74 ; 69 Sol. Jo. 178 ; 

9 Tax Cas. Ill, 0. A; affa., [1924] 1 .. 

Annotation :—As to (I ) Apia. Maclaine v, Bccott (1924), 

132 L. T. 173. ' 

^ 74 , Goods consigned to agent.}^Foreign 

principals were in the habit of consigning goo^ 
to agents in this country for sale, agento, 

who invoiced the goods to their ^^tohasws m 
their own names Sc guaranteed payment by the 
purchasers, remitted to their principals the pro- 
ceeds of the sales less their charges commission. 
On a claim by the Crown agjdnst the fore^ 
principals for income tax i — Held : (1) though 

there might be a presumption as between the 


-An Egyptian firm habitually 
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agents & their purchasers that the agents & not 
the foreign principals were the vendors, there was 
no corresponding presumption as between the 
foreign principals & the agents that the property 
in the goods had passed from the principals to the 
agents ; (2) the sales by the agents in this country 
were as between them So their principals made on 
behalf of the principals, & the pnncipals were 
consequently liable to income tax as exercising a 
trade within the United Kingdom within the 
meaning of Income Tax Act, 1853 (c. 34), s. 2, 
Sched. D. — Watson v. Sandib So Hull, [1898] 

1 Q, B. 320 ; 67 L. J. Q. B. 319 ; 77 L. T. 628 ; 
46 W. R. 202 ; 14 T. L. R. 124 ; 42 Sol. Jo. 161 ; 

3 Tax Cas. 011, 1). 0. 

Annotations : — As to (2) Oonsd. Crookaton v. Furtado (1010), 

6 Tax Cas. 602. Bold. Weiss, Blheller 8c Brooks v. 
Farmer, [1918] 2 K. B. 725. 
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-.] — Maclaine & Co. v. Eccott, 

Goods delivered So price paid 
In United Kingdom.] — ^Maclaine & Co. v. Eccott, 
No. 172, ante, 

177. On approval of foreign principal.] — 

A foreign co. had an agent in England, who on 
receipt of an offer for the co.*s goods, communi- 
cated that offer to the co., & on receiving the 
authority of the co., accepted the offer. All goods 
for delivery in the United Kingdom were put on 
board ship by the co. free at Boston, U.S.A., 
consigned to Liverpool in the name of the agent, 
who distributed them to the customers : — Held : 
(1) the contracts with the English customers So 
the delivery of the goods were made in thia 
county. So the co. was exercising a trade here. 

(2) Even if the contract had been made in New 
York, the delivery of the goods here would have 
constituted an exercising of trade in this country. 
— Tuenbr V, Rickman (1898), 4 Tax Cas. 25. 

Annotation : — As to (2) Befd. Crookaton v, Furtado (1910), 
6 Tax Cas. 602. 


178. Acceptances posted by agent in 

United Kingdom.]— Applt. B., a resident in the 
United Kingdom, was appointed as the agent for 
the United Kingdom, Canada & Australia by 
Messrs. T. S. .B., who carried on the business of 
silk manufacturers So merchants at Cemobbio, 
Italv. Applt. took orders from persons in the 
United Kingdom So transmitted them to Messrs. 
T. S. B. in Italy, who, if they decided to accept 
the offer, sent a form of acceptance to applt., who 


posted it in the United Kingdom to the purchaser 
Messrs. T. S. B. sent the goods to the purchaser 
direct through forwarding agents in Italy. It 
did not appear whether the forwarding agents 
were employed by the vendors or by the pur- 
chasers, nor who paid the freight from Italy to the 
United Kingdom, nor at whose risk the goods were 
during transit. The invoice for the goods was sent 
in blank to applt., who completed it So forwarded 
it to the customers. Payment was made by 
cheques sent by purchasers direct to Messrs. 
T. o. B. in Italy. Applt. had no authority to 
accept payment on behalf of the Italian nrm. 
Applt. appealed against assessments to income tax 
under Schedule B. made upon Messrs. T. S. B. in 
the name of applt. as their agent, on the ground 
that there was in the circumstances no trade 
exercised by Messrs. T. S. B. in the United King- 
dom. Applt. also contended that he was not an 
agent assessable on behalf of Messrs. T. S. B. So 
that his assessment was prohibited by Finanoe 
(No. 2) Act, 1916 (c. 89), s. 31 (6). 

The Special Comrs. held that Messrs. T. S. B. 
did not carry on a trade within the United King- 
dom : — Held: (1) Messrs. T. S. B. carried on a 
trade in the United Kingdom through the con- 
tracts with purchasers which were made in the 
United Kingdom by the posting by applt. of the 
acceptances of orders ; (2) the fact that the 

acceptances contained the words : “ On account 
of present difficulties we cannot guarantee execu- 
tion of this order ” did not prevent the contracts 
from being made by the posting of the acceptances, 
for the purpose of the question as to where the 
trade was exercised ; (3) applt. was not in the 
circumstances “ a broker or general commission 
agent So was not within the exception of Finance 
(hio. 2) Act, 1916 (c. 89), s. 31 (0). — ^Bblpour v, 
Mace (1926), 133 L. T. 386. 

179. Agent authorised to quote prices — 

But not to accept orders.] — ^Applts., who were silk 
manufacturers in Italy, had agents in London, 
who were general commission agents. These 
a^nts had no authority to accept orders on behalf 
of applts., but were able to quote prices to 
intending customers, who paid the agents for the 
goods. The agents deducted their commission 
from the moneys so received. Applts. were 
assessed to income tax in the name of their agents : 

— Held: applts. exercised a trade in the XJnited 
Kingdom, *&, as the agents did not occupy, in 
relation to applts., the position of brokers or general 
commission agents but were really working on 
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177 i. Trade contracts made by agent 
wWiin United Kingdomr-^-On approvat 
of foreign principal,] — ^Applts. carried 
on Dusluess as merohanta & oommisslon 
agents in the United KingdoDL So sold 
goods on behalf of a firm of znanii- 
faoturers at Verriers, Belgium. Thm 
was no written agency agreement. 

received by applts. were sub- 
mitted to the manufacturers for 
approval. >&, if approved, were accepted 
by applts. on behalf of the manu- 
facturers. The goods were consigned 
to applte. tor delivery to customers in 
the United Ki^om. Anplts. received 
payment for the goods 8c oisohaned tEe 
accounts on behalf of the manu- 
faoturers. Applts. sent sale aocoxmts 
to the manufacturers monthly Sc ren- 
de^ a quarterly statement for 
exi^nsM Sc commission. They were 
wd by commission on business 
& woro liable for one-half of 
b^ debts KeW : the manu- 
^dturera were exeroUthig a trade 

deoiaioii of the comrs, In nnrmnsiinr 


as agents in respect of the 
pronts derived by the manufactures 
from the exercise of such trade, 
was right. — Maophebson 8c Co. v, 
Moore (1912), 6 Tax Cas. 107.~SCOT. 

■ '■ ■ Chads shipped from abroad,] 
—Applts. were the agento in the 
United Kingdom of a Parudanoo. which 
owned & worked phosphate mines in 
French territory in Algeria. They 
were remunerated by a commission 
which was remitted from Paris. 
Applts. had authority to sell the 
op. s phosphates without r^erenoe to 
the CO. at or over orioes 

fixed by the co. According to the 
d^uments used the sales to the pur- 
chasers purported to be made by the 
CO. through applts. The phosphates 
YS£?_.®kipped by the co. at Bona, in 
Alger^. no stock being k€mt by applts. 
The b^ of lading, which amved 
wl^e the goods were still at sea, wbre 
endorsed as soon as received by applts. 
to tjto pu^awrs Sc passed to tihe hM^tor 
vdth the invoices Sc Insunmce poUoies, 
in exchmige for an Instalment of the 
price. Payments were to be made by 


cash in London, Sc this involved the 
use of crossed cheques, which were 
drawn by the purchasers in favour 
sometimes of the oo., at other times 
of applts. The cheques as reoeived, 
endorsed where neoessary, were in- 
variably sent by applts. to the oo. 
So were In no case paid into a bank in 
the United Kingdom : — Held : the 
00 . did not exorcise a trade in the 
United Kingdom, So applts. were not 
i^nts having the receipt of profits.— 
Orookbton Brothers v, Furtado 
(Surveyor op Taxes) (1610), 5 Tax 
<^. 602.— BOOT. 

t. — Foreign shipping compa/ny,] 
— A 00 , registered in Christiana, 
where Its registered office was, Sc its 
share list So books were kept. So where 
the shareholders* meetingB were hdd. 
owned a ship, Sc elected as managers 
two gentlemen In Norway, one ox 
whom aotod as director of the manage- 
ment. The chartoHng Sc all voyem 
receipts 8c disbursements were dMt 
with by a firm resident in Glasgow, 
who feoelvM Sc retained all funds 
until xeatdxed for payment of expenses 
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APplts/ staff, applta. were assessable in the name 
of their agents. — Gavazzi v. Macs (1926), 42 
T. L. B. 889. 

Ig0« Price not controlled by foreign 

nilnctpal — ^Profits divided.] — ^Applts. wei^e an Eng- 
lish liSoiited co. carrying on business in London as 
manufacturers & sellers of incandescent & other 
mantles, &, under an agreement with a Dutch co. 
called the B. Union, were the sole sellers in the 
United Kingdom of the goods manufactured by 
the B. Union, which had its head office in Holland, 
where its books were kept & its general business 
transacted. Applts.’ transactions with the B. 
Union formed omy a small part of applts.’ business. 
Under the agreement the B. Union manufactured 
mantles & added to the cost 10 per cent, for 
expenses, & applts. sold the mantles in England 
at the best possible price. Applts. were entitled 
to 5 per cent, commission for their expenses & the 
del credere, & the profits were divided. Applts. 
agreed to keep a separate day-book showing 
the selling prices, & this book was to be open to 
the dimotors of the B. Union. The name of the 
B. Union did not appear on the invoices sent by 
applts. to their customers in England, but applts.’ 
premises had on them the name of applts. as 
agents for the B. Union, though it was not proved 
that this had been authorised by the B. Union. 
An assessment to income tax was made on applts. 
as agents for the B. Union in respect of profits 
derived by the B. Union from exercising the trade 
of vendors of gas mantles within the United 
Kingdom. The comrs. confirmed the assessment, 

& their decision was affirmed. On appeal : — 
ffeld : there was evidence on which the general 
comrs. could find that the B. Union was exer- 
cising a trade within the United Kingdom within 
Income Tax Act, 1853 (c. 34), s. 2, Sched. D., 
on which they could find that applts. were the 
agents of the B. Union within Income Tax Act, 
1842 (c. 35), 8. 41. — Weiss, Bihellbr & Brooks, 
Ltd. V. Farmer, [1923] 1 K. B. 228 ; 92 L. J. K. B. 
179 ; 128 L. T. 471 ; 39 T. L. B. 118 ; 8 Tax Gas. 
381, C. A. 

Annotation : — Befd. Maclaine v. Eooott (1024), 131 L. T. 601. 

ISl. Foreign principals themselves agents.] 

— ^A firm caring on an extensive business as 
merchants in Java was associated with a London 
firm, which acted as their agents in England. A 
case was stated arising out of assessments to income 
tax made upon the London firm, as agents of the 
J ava fi^, for the decision of the ct. as to liability 
to tax in respect of profits deemed to arise to the 


Java firm from the exercise of trade in the United 
Kingdom. 

(1) The Java firm collected goods from planters 
in the East Indies, undertaking to sell them on 
commission on behalf of the owners. If such 
goods were sent to London for disposal, the 
London firm made contracts for the sale of the 
goods, delivered the goods to the purchasers, 
received payment for them, A, after deducting 
commission, accounted for the proceeds to the 
Java firm, which firm in turn accounted to the 
person who consigned the goods ; — Held : the 
Java firm was exercising a trade or vocation in 
this country. 

(2) The Java firm, carrying on the business of 
merchants, transmitted goods to the London firm, 
which sold them through brokers or otherwise : — 
Held : the Java firm was, through the Ijondon 
firm, exercising the trade of merchants in the 
United Kingdom. — Maclaine & Co. v. Eccott 
(1924), 132 L. T. 173, 0. A. ; on appeal, (1926) 42 T. 
L. B. 416, H. L. 

Annotation : — As to (1) Befd. Wllcook v. Pinto, [1925] 1 
K. B. 30. 


Compare No. 140, ante. 

Ig 2 . Exeeutlon of order not guaranteed.] — 

Belpour V. Mace, No. 178, ante. 

133 . Goods to be piurohased abroad — ^For 

delivery In United Kingdom.}— -Maclaine & Co. v. 
Eccott, No. 172, ante. 

184. Purchase on commission.] — 

Maclaine & Co. v. Eccott, No. 172, ante. 

185. Contracts made & executed abroad — Orders 
obtained by agent In United Kingdom.] — (1) A 

foreign merchant, who canvasses throu^ agents 
in the United Kingdom for orders for the sale 
of his merchandise to customers in the United 
Kingdom, does not exercise a trade in the United 
Kingdom within the meaning of the Income Tax 
Acts so long as all contracts for the sale & all 
deliveries of the merchandise to customers are 
made in a foreign country. 

(2) Semble : the words in Income Tax Act, 
1842 (c. 35), s. 41, “ having the receipt of any 
profits or gains,” apply to “ factor ” & “ agent ” 
as well as to “ receiver.” — Grainger & Son v. 
Gough, [1896] A. C. 325 ; 65 L. J. Q. B. 410 ; 
74 L. T. 435 ; 60 J. P. 692 ; 44 W. B. 561 ; 12 
T. L. B. 364 ; 3 Tax Gas. 462, H. L. 


Annotationa: — Aa to (1) Folld. Turner v. Rickman (1898), 

4 Tax Cas. 25. Consd. Crookuton v. Purtado (1910), 

5 Tax Cas. 602. FoUd. Smldth v. Greenwood (1922), 
8 Tax Gas. 193. Consd. Maclaine v. Eccott (1924), 132 
L. T. 173 ; WUoock v. Pinto. [1925] 1 K. B. 30. Reid. 


or dividendBT — Held: the oo. was not 
resident in the United Kingdom, hut 
it exeroised a trade within the United 
Kingdom, for the profits of which the 
Glasgow firm, as Its agents, were 
assessable to income tax. — Wingate 
(James). & Oo. v . Webber (1897), 3 
Tax Cas. 669.-HSCOT. 

a. Conir^a made dt executed 
abroad — Ordera obtained by agent 
abroad. ] — Ab the agent of a nrm 
sltiuted in Paris, A. I^nght raw sUns 
in Madras ^ exported them to Paris 
where the firm sold them for profit: — 
Held: as the profits accrued solely 
to Fi^ee they wore not tcumble to 
Brlttsh India : — Held : fuller, s. 33 (1) 
of the Indian Income Tax Act did not 
a new category of income which 
^ charged under the Act in 
admtion to tooomes mentioned under 
s. 5 as oharg^ble tinder the Act hut 
that s. 33 (1) merdy provided a 
to^htoery by which non-resident 
(funongst others), trading 
in In^r^or having business 

owa^otlon Inlgrltlah India oouJdbe 
tM»d ^ en tooome dedt^ by them, to 
MMdi India (Oreemsood v. SnUdth, 


1922} 1 A. C. 417 followed).— B oard 
3F Revenue v. Madras Export Co. 
:1922), I. L. R. 46 Mad. 360.— IND. 

b. Ordera obtained by agent 

In New Zealand .] — If the business of a 
principal is the sale or disposition of 
property to New Zealand by sample, 
price list, or negotiation, or if it results 
[Tom the solicitation of his agent to N ew 
Zealand, then, although the principal 
M out of New Zealand, Sc although the 
jontraot for the sale or dlsposiuon of 
the property is made out of New 
Zealand, the Income derived from the 
transaction is taxable to New Zealand^ 
k the principal is a non-resident trader, 
fe the agent must render returns 
iooordlngly.— Chambers Sc Son, Lro. 
y . Taxes comr. (1916), 36 N. Z. L. R. 
117. — N-Z. 


0 . Principal place of business 
abroad — For^ 4 m shipping company^ 
Carrying goods from Ausirolui.)— A 
shipping 00 . whose principal place of 
h nainww was In England oarrl^ goods 
from Freemantle to London, but the 
ship leaving AustnUia earned them 
omy to Stogapoie, where they wm 
transhipp^ to other ships of the same 


oo. for conveyance to London : — Held : 
the co. was liable tu assessment Sc 
income tax in respect only to the freight 
earned by the ships which carried the 
goods from Austmlia to Singapore.— 
Ocean S.S. Co., Ltd. v. Federal 
Comb, or Taxation, [1918] 26 C. L. R. 
412.— AUS. 

d. Joint advenlurea by Auairatian 
dt foreign companies ,] — By an agree- 
ment made to America between a co. 
Incorporated In America Sc carrying 
on there the business of a manufacturer 
Sc vendor of motor cars Sc a co. in- 
corporated In New South Wales, it 
was agreed that the American co. 
should sell to the Australian oo. 
motor cars to be from time to time 
agreed upon between the parties. The 
cars were to be deliver^ on rail at 
the American co.*b factory to the 
United States, & to be pt the sole 
risk of the Australian oo. from that 

g otot. The price f.o.b. rail was fixed 
y the agreement. Sc the Australian 
CO. was to pay freight, insnzanoe, 
Customs duty, paoktog sc aU other 
toeidental forwarotog ohaxm. Sc was 
allowed live months from the date of 
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2.— I. — Trades: Stib^sed* S, A, d: B,; 
mib-sect. 4*] 

WAtBon r. Sandie & HuU (1897), 14 T. L. R. 124 ; Taxa- 
tion Comw. v. Kirk, [1900] A. C. 688 ; Lovell & CgrMmas 
V. Oomr. of Taxe^ [1908] A. 0. 46 ; J^ptlan Hotels j. 
MltcheU, [19141 3 K. B. 118 ; Gr^nwoodt?. Smldth, [1922] 
1 A, C. 417 ; Weiss. Blheller & Brooks r. Faimer. [1923] 
1 K. B. 226. As to (2) Retd. Cropkston v. Furtado (1^910), 
6 Tax Cas. 602 ; Soiues v. Atalanta S.S. Co. of Copenhagen 
(1025). 41 T. L. R. 691. Generally, Mentd. La Bourgogne 
(1898). 68 L. J. P. 9 ; Stephenson e. Rogers (1899), 80 
L. T. 193 ; Badlsche Anllln und Soda Fabrik e. Thomp- 
son (1902), 88 L. T. 492, n. ; Scott v. Solomon. [1905] 
1 K. B. 677 ; Kirkwood v. Gadd, [1910] A. C. 422. 


Ig 0 , ,] — ^Finance (No. 2) Act, 1915 

(c. 89), 8. 31 (2), is not a charging sub-sect., but 
merely sums up the effect of sect. 41 of Income 
Tax Act, 1842 (c. 38), as extended by sect. 31 (1) 
of the Act of 1915, still keeping within the limits 
of Schedule D., & consequently does not bring 
into taxation profits made by non-residents from 
a trade not exercised within the United Kingdom. 

Besps. were a Danish firm resident in Copen- 
hagen manufacturing & dealing in cement making 
& other similar machinery which they exported 
all over the world. They had an office in London 
in charge of a qualified engineer who was their 
whole time servant. He received inquiries for 
machinery such as resps. could supply, sent to 
Denmark particulars of the work which the 
machinery was required to do, including samples 
of materials to be dealt with, & when the machinery 
was suppfied he was available to give the English 
purchaser the benefit of his experience in erecting 
it. The contracts between resps. & their cus- 
tomers were made in Copenhagen & the goods were 
shipped f.o.b. Copenhagen. Besps. were assessed 
to income tax in respect of the profits derived 
from dealings in machinery with purchasers 
in the United Kingdom : — Beld : they did not 
exercise a trade within the United Kingdom with- 
in the meaning of Income Tax Act, 1853 (c. 34), 

8. 2, Sched. D., & were not assessable to income 
tax either under that Schedule or under Finance 
(No. 2) Act, 1915 (c. 89), s. 31 (2 ). — Gtreenwood 
V. Smidth (F. L.) & Co., [1922] 1 A. C. 417 ; 91 
L. J. K. B. 349 ; 127 L. T. 68 ; 38 T. L. B. 421 ; 
06 Sol. Jo. 349 ; sub nom. Smidth (P. L.) & Co. 

V. Greenwood, 8 Tax Cas. 193, H. L. 

Annotations: — ^Beid. Weiss, Blheller Sc Brooks v. Farmer, 
[1923] 1 K. B. 226 ; Maclaine v. Eooott (1924), 131 L. T. 
601 ; Wlloock V. Pinto, [1925] 1 K. B. 30. 

187. Goods delivered to purchaser in United 
Kingdom.] — ^Turner v. Bickman, No. 177, ante. 

See, also, Nos. 166, 169, 173, 181, ante. 

188. Produce sold wholly in United Kingdom.] — 


A CO. was registered in Cape Colony as a limited 
CO. & as an incorporated co., but was never regis- 
tered in the United Kingdom. The co. owned 
diamond mines in South Africa, & its business 
consisted in finding diamonds there & selling 
them. By the arts, of assocn. it was provided that 
the head office of the co. should be at K., in Cape 
Colony, or in such other place or country as the 
directors should think fit. The co. had offices 
at K. & in London. There were regular weekly 
meetings of the directors at K., where also all 
meetings of shareholders were held, & the general 
accounts were kept. It was provided also that 
some of the directors should reside in South 
Africa, & some, sufficient to form a quorum, in 
the United Kingdom. The sale of the co.'s 
diamonds was always carried out by the directors 
resident in the Unilid Kingdom. It was done by 
means of a yearly contract arranged between the 
directors resident in the United Kingdom & a 
syndicate of London diamond merchante. These 
directors also carried through other important 
financial operations on behalf of the company ; — 
Held : it exercised its trade within the United 
Kingdom, so as to be chargeable with income tax 
under Income Tax Act, 1853 (c. 34), s. 2, Sched. D. 

Db Beers Consolidated Mines, Ltd. v. Howe, 
[1905] 2 K. B. 612 ; 74 L. J. K. B. 934 ; 93 L. T. 
63 ; 54 W. B. 9 ; 21 T. L. B. 578, 0. A. ; affd. 
on other grounds, [1906] A. 0. 455, H. L. 

Annotations : — ^Befd. New Zealand Shipping Co. v. Stepliens 
(1907), 24 T. L. R. 172 ; American Thread Co. v. Joyce 
(1913), 108 L. T. 353 ; Mitchell v. Egyptian Hotels (1915}, 

69 Sol. Jo. 649 ; New Zealand Shlppmg Co. v. Thew (1922), 

8 Tax Cas. 208 ,* Bradbury v, English Sewing Cotton Co., 
[1923] A. C. 744 ; Swedish Central Ry. v. Thompson, 
[1925] A. C. 495. Mentd. Smith v. Incorporated Council 
of Law Reporting for England Sc Wales, [1914] 3 K. B. 
674 ; Usher’s mltshlre Brewery v. Bruce. [1915] A. C. 
433 ; Daimler Co. v. Ck)ntlnental Tyre Sc Rubber Co. 
(Great Britain), [1916] 2 A. 0. 307 ; The Polzeath (1916), 

85 L, J. P. 241 ; He Hllckes, Ex p. Muhesa Rubber 
Plantotions, [1917] 1 K. B. 48. 

189. Foreign bank issuing loans in United 
Kingdom — Issue made through London banks.] — 

The Industrial Bank of Japan carried on business 
in Japan, & had a privileged position with the 
Japanese Govt. Between 1906 & 1912 it was 
authorised to offer & did offer some seven loans 
for subscription in the United Kingdom. For 
this purpose, as it had no office in London, it 
employed three banks in London to issue & 
distribute prospectuses of the loans & to receive 
the subscriptions. One of these banks, applts., 
collected from the other two banks the sub- 
scriptions received by them, & after deducting 


the arrival of the cars in Australia 
within which to pay for the oars, but, 
if time was taken for payment, interest 
at a certain rate was chargeable on the 
amount shown in the particular 
invoice after the expiration of fifteen 
days from the date of the invoice. 
Motor oars were supplied pursuant 
to the agreement Sc time was taken lor 
payment Sc interest was paid to the 
American co. : — Held : such interest 
arose from business transacted Sc 
wholly carried out in America Sc vfss 
not Income of the American co. 
arising from a source in New South 
Wales, Sc was not assessable to in- 
come tax. — Stuubbakeb CJorpn. of 
Australasia v. New South Wales 
Taxation Comb. (1921), 21 S. R. 
N. S. W. 497 ; 29 C. L. R. 226 ; 38 
N. S. W. W. N. 49.— AUS. 

t. Income derived from or received 
in New Zeolandr^Eoreion ccthlc com- 
pany^Pro fits from messages origituUing 
in New Zealand.!— Resps. wore an 
i^rporaM co. having its head 
omee in London, but earning on 
business in New Zealand, Australia, 


Sc dsewhere. They were the owners of 
submarine cables from New Zealand 
to Australia Sc from Australia to India. 
« their busing was to transmit 
tel^rraphio messages between various 
purts of the world : — Hdd : resps. 
were not chargeable with income tax 
in New Zealand on the profits derived 
by them from sending messages 
orlfi^ting in New island ftSS 
Aiutralla to India, such profits not 
TOlng received in or derived from 
New Zealand. — ^Nbw Zealand Taxes 
Comb. v. Eastern Extension Tele- 
graph Co. (1906), 95 L. T. 308.— -N.Z. 

_ f • Sale abroad on commission — 

consigned from New Zealand.] 
-“Where contracts form the essence 
of a business the profits are taxable 
where such contracts are made ; but 
where a co. registered tn London, 
carried on there tiie business of selling 
on com missio n produce consi^ed to 
them for sale on commission by farmers 
in New 2«ealand, in pursuance of con- 
tracts entered into with an agent of the 
oo. residmit in New Zealand, i the 
siuei were made in London Sc wie com- 


mission was earned there, the balance 
of the proceeds of the sales being 
remitted to New Zealand after 
deducting the commission Sc any 
advances made by the co. against the 
produce so shipped : — Held : the co. 
did not carry on business in New 
Zealand, Sc were not liable to pay 
income tax there, their profits not 
being derived from or received in 
New Zealand. — Lovell Sc Christmas, 
Ltd. V. Taxes Comb. (1907), 97 L. T, 
651 ; [19081 A. C. 46.— N.Z. 

g. IncoTne received in Punjab — 
Earned abroad.] — ^Income eam^ Sc 
received in British Baluchistan, Sc 
subsequently brought into or trans- 
mitted to the Punjab : — Hdd : not 
liable to be assessed to income tax, as 
such income was not received in the 
Punjab. — SuNDAB Das v. Collector 
OF GuJbat (1922), I. L. R. 3 Lah. 349. 
—DID. 

h. Goods ddpped from abroad — 
Under partnerdnp agreement — Interest 
on bakmce for costs, etc.] — Beep., a co. 
registered Sc carrying on bumess In 
Inland under partserahip agreemmits 
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their commissiozL applte. remitted the whole 
amount of the subscriptions to the Bank in Japan 
or to the Japanese Govt. The three banks in 
London had accoimted for paid income tax on 
all the commissions received by them, for work 
done in connection with the loans, & there was no 
evidence that anything beyond these com- 
missions was payable or paid to the Industrial 
Bank for what was done in this country. Comrs. 
having found that during the years in question the 
Indus&ial Bank was carrying on in the United 
Kingdom the business of issuing loans on behalf 
of clients, So was chargeable to income tax in 
respect of its profits from such business to the 
extent to which those profits were earned in the 
United Kingdom : — Held : the Industrial Bauk 
had not traded or carried on business in the United 
Kingdom in connection with the loans, but had 
merely employed applts. as bankers to carry out 
the business, & were therefore not chargeable with 
income tax on their profits. — Yokohama Specie 
Bank v, Williams (1915), 85 L. J. K. B. 950 j 
113 L. T. 800 ; 0 Tax Cas. 034. 

Annotation : — Ooiud. Maclaine v. Eccott (1924), 132 L. T. 

173. 

190. Joint adventures by English & foreign 
firms — ^Profits from joint transactions.] — ^Applt. 
firms carry on business as cotton merchants & 
brokers in Liverpool & America respectively. 
Under an arrangement concluded between them 
the American &m buys cotton in America on 
accoimt of the Liverpool firm, & pays for the goods 
so purchased by drawing bills on the latter firm. 
The cotton is usually sold in the United Kingdom 
by the Liverpool firm, but sales are occasionally 
effected in America by the American firm when the 
markets there are favourable. The American firm 
receives a commission on purchases & bears the 
office expenses in America incidental to the buying. 
The Liverpool firm bears the Liverpool office 
expenses in connection with the sales & takes 
credit in accoimt for a commission on sales. 
The cotton consigned to Liverpool is sent on 
c.i.f, terms for account & risk of the Liverpool 
firm. Accounts of the joint transactions are made 
up annually & profits or losses thereon are shared 
or borne equally. Applts. contended that no 
partnership existed between them, that the pay- 
ments to the American firm were merely remunera- 
tion for services &> were a business expense of the 
Liverpool firm, that the American firm’s business 
w’as wholly transacted outside, & its proprietor 
not resident in, the United Kingdom, & that its 
profits were accordingly outside the scope of the 
United Kingdom income tax : — Held : as regards 
the joint transactions in cotton, applt. firms 
carried on a partnership, the profits from which 
were assessable to income tax under Income Tax 
Act, 1842 (c. 35), s. 100, eched. D., Buies applicable 
to Cases I, & II., r. 3. — Morden Biqo & Co. & 
Eskbiggk (R, B.) & Co. V. Monks (1923), 8 Tax 
Cas. 450. C. A. 

Profits shared between principal & agent.] — 

See No. 180, ante, 

B, Method of Aaaeaament, 

See Buies applicable to All Schedules, rr. 6-14 
Finance (No. 2) Act, 1916, s. 31. 


191 • Assessment on non-resident principal— 
Although agent within United Kingdom— Prinoipa 
able to be served.] — ^Tischleb & Co. v. Apthoepb 
No. 169, ante, 

192. Where no agent in United Kingdom. 

— Weklb & Co. V, CoLQUHouN, No. 166, ante, 

198. Assessment on agent — ** Factor, agent oi 
receiver” having receipt of profits.] — GRAiNOBr 
& Son V, Gough, No. 185, ante , 

194. For foreign agent of foreign principal. 

— Maclaine & Co. v, Eccott, No. 181, ante. 

Compare No. 140, ante , 

195. Person carrying on non-resident’s regulai 
agency.] — ^W^ilcock v, Pinto & Co., No. 173, ante. 

196; .] — Gavazzi V, Mace, No. 179, ante, 

197. Both principals foreign — Profits not 

received by agent.] — Maclaine «fe Co. v , Eccon’, 
No. 172, ante , 

198 . Goods not consigned to United 

Kingdom.] — Maclaine & Co. v, Eccott, No. 172, 
ante . 

Assessment on agents, generally, see Part Vlll., 
Sect. 1, sub-sect. 1, post . 


Sub-sect. 4. — ^Method op Computation. 

See Schedule D., Buies applicable to Cases 1, 
&II., rr. 1 (2), 6 (2), 8 (1). 

199. Trade set up within three years — Company 
formed to acquire existing partnership business.]— 
Ryhope Coal Co. v. Foyer, No. 208, poat, 

200. Single ship company — Trading with 

successive ships.]— A limited co. registered under 
the Cos. Acts, 1862 to 1900, was formed to purchase 
& trade with a certain steamship mentioned in the 
memorandum of assocn. &, in the event of the 
loss, sale, or disposition of that vessel or of any 
vessel subsequently acquired, to acquire from 
time to time some other steamship, but so that 
the CO. should not own at any one time more 
than one ship ; the co, was to carry on the 
business of shipowners with respect to such 
steamship. The articles of assocn. provided 
that there should be a manager of the co. in lieu 
of directors ; that the manager might insure the 
steamsliip for the time being owned by the co. ; 
& that he might in the event of the loss of the 
steamship for the time being owned by the co., 
with the approval of the shareholders, buy another 
steamship out of the proceeds of the insurances 
of the snip so lost, or he was to divide & pay 
the net proceeds of the insurances ratably amongst 
the shareholders & wind up the co. 

The co. acquired the steamship mentioned in 
the memorandum of assocn. & traded with 
her from 1901 till Apr. 1, 1906, when she was 
lost at sea. In May, 1900, the manager of the 
CO., with the approval of the shareholders, pur- 
chased a second steamship out of the proceeds of 
the insurances on the first. On Oct. 17, 1906, 
the co. commenced trading with the second steam- 
ship ; — Held : the co. carried on one trade or 
adventure throughout with the two ships in suc- 
cession, &> the trade or adventure wnich they 
carried on with the second ship was not fl^t set 
up on Oct. 17, 1906, when that ship began trading. 
Therefore, for the purpose of assessment to income 


made with oertcUn South African flrme, 
purchased in Its own name goods 
reguialtioned by the firms & then 
mvmoed & shipped the same, debiting 
the firms oonoemed with costs, freight, 
pbA>ves 6c commission, together with 
^ wTWt at 5 per oent. on we balance 
dne from time to time JSfekf .• the 
mterest rsoeived by reap, being the 


result of the employment in England 
of resp.'s own capital in its own^tisi- 
ness was not received from any source 
within the Union, Sc was not taxable 
as income. — ^Taxbs Cobih. v, Dunn Sc 
Co., Ltd., [19181 App. D. 607. — S. AF. 

FART V. SECT. 2, SUB-SECT. 4. 

800 i. Trade set up vdtMn three years 


— Single ship company, f — A oo. ac- 
quired one ship Sc commdboed trading 
in Sept. 1911. The first accounts were 
made up to Nov. 20, 19X2, Sc covered 
a period of a year & slxfy-nlne days. 
The assessment under Sohedule D. 
for the year 1912-13 was baaed on 
these aoooimts, the llabtUty for the 
year being computed proporUonatoly 
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Sect. 2 « — Case /. — Trades: Suh-seda. 4 5, 

tax for the year 1907-^ ; — Held : the co. were to 
be assessed on the balance of their profits & gains 
on an average of three years preceding the year of 
assessment, A not for one year on the average of 
the balance of the profits & gains from Oct. 17, 
1900 . — ^Mbrchtston S.S. Oo„ Ltd. v, Titrner, 
[1910] 2 K. B. 923; 80 L. J. K. B. 145; 102 
L. T. 363 ; 11 Asp. M. L. C. 487 ; 6 Tax Gas. 620. 

201. Deductions in respect of freehold & lease- 
hold property — Increase in assessment — ^Deduction 
of amount of assessment for each of the three years 
— ^Before striking average under Schedule D.] — 
General Hydraulic Power Co., Ltd. v. Han- 
cock, No. 228, poet. 

Deductions from gross profits.] — See Sect. 2, sub- 
sect. 7, poet. 

202. Diminution of profits due to war — ^Finance 
Act, 1914 (Sess. 2) (c. 7), s. 18 (1).] — (1) A ro. 
made profits for their financial year 1913 of 
£76,000, for the year 1914 of £36,000, A for 
the year 1916 of £16,000. For the year 1916 
they made a loss of £11,000. The diminution in 
their profits for the year 1916, due to circum- 
stances attributable directly or indirectly to the 
war, was taken to be the sum of £6,000. The co. 
were assessed by the comrs. to income tax in 
respect of the year 1916 upon the average profits 
of the three years preceding the year of assess- 
ment, namely, 1913, 1914, 1916, in the sum of 
£42,000, less the sum of £6,000, being the amount 
of diminution of the profits & gains in the year 
of assessment attributable to the war. Upon 
appeal from that assessment, the judge held tnat 
the combined result of above sub-sect., the 
Income Tax Act, 1842 (c. 36), s. 133, & the Revenue 
Act, 1806 (c. 30), s. 6, was that the co. were 
liable to be assessed for the year 1916 upon the 
average of the profits for the year of assessment 
A the two preceding years, the profits for the 
year of assessment being taken to be the average 
of the profits for the three years preceding the 
year of assessment less the amount by which 
the profits of the co., during the year of assess- 


ment, had been diminished by circumstances 
attributable to the war. Upon that fooring he 
held that the co. were taxable on £29,000, A 
therefore entitled to a relief of £13,000 upon the 
original assessment : — Held : the judge had not 
given effect to the Revenue Act, 1865 (o. 80), 
s. 6, which provided that no reduction should be 
znade unless the profits of the year of assessment 
were proved to be less than the profits for one 
year on the average of the last three years, 
including the year of assessment. 

In asoertaiziing the result of the co.’s trading in 
1916 the profile should be determined by an 
examination of the books A the preparation of an 
account, excluding from the debit side all non- 
war losses, A not by reference to any average 
profits or the profits of a preceding year. Having 
thus ascertained the profits of the year of assess- 
ment, an average must be taken of those profits 
A the profits of the two preceding years, A that 
average would show the amount by which the 
original assessment should be altered. In the 
present case no examination of the books having 
been made, the materials for that method of 
computation were not before the ct., but adopting 
the only possible method of estimating the non- 
war losses the result was as follows : As between 
the years 1916 A 1916 there was a diminution of 
£27,000. Of this £6,000 represented war losses, 
A £21,000 non-war losses. Excluding the latter 
there was a profit of £10,000. The profits of the 
last three years respectively, including the year of 
assessment, stood, therefore, at £36,000, £16,000, 
A £10,000, producing an average of £21,000, to 
which amount the original assessment of £42,000 
must be reduced. 

(2) Income Tax Act, 1842 (c. 36), s. 133, as 
amended by Revenue Act, 1805 (c. 30), s. 6, ^d 
not confer upon the comrs. an absolute discretion 
to amend an assessment to any figure they 
thought fit, provided the assessment was not 
reduced lower than the basis fixed in the Act of 
1865. They ha'd power only to amend the assess- 
ment having regard to the actual profits A gains 


from the taxable profits shown by the 
aoooimts. The oo: contended that as 
the accounts were made up to a date 
some time subsequent to Apr. 5, 1912, 
they should not, so far as subsequent 
to that date, be taken into account 
& that the assessment should be 
computed on the basis of a proportion 
of the profits resultinff from the first 
two Yoya^a which ended on July 25, 
1912 ; — Held : tlie contention of the 
co. was wrona & the assessment had 
been made on the proper basis. — 
Qlbnslot S.S. Co., Ltd. v. Lbthem 
(1914), 6 Tax Oas. 453.— BOOT. 

k. Separaie trades or single 

trade loith different departments. Y-- 
A firm of boilermakers having secured 
a largo shell contract from the f^nch 
Qovt. converted their business into 
a private limited co. In Feb. 1916, 
with objects which included the 
carrying on of the trades or busi- 
nesses of boilermaJdng, engineering, 
& machinery, armaments A sl^lmaking. 
The shell manufacture was carried on 
in now premises erected for the purpose 
adjacent to, but having no inter- 
communication with, the original 
works, which continued to be used 
exclusively for the manufacture of 
boilers. Each manufacture had its 
own separate plant, separate workmen 
& technical A clerical staff, A separate 
set of books & trading accounts, but 
both manufactures were under the same 
general direction A management. All 
the accounts were brought into one 
common profit A lose account sohla^ 
sheet, bank interest management 


expenses being charged against the co. 
generally without apportionment. The 
manufacture of shells ceased in Apr. 
1918, the stafl engaged thereon was 
dispersed, the shollmaking plant was 
sold, A the premises used for shell - 
maldng were let. The income tax. 
Schedule D. assessment on the co. for 
the year 1920-21 was based on the 
average of the whole of its profits, 
Inoluding those derived from shell- 
making, for the preceding three years. 
On appeal against this assessment the 
00 . contended that it haid been carrying 
on two separate businesses, boiler- 
making A shellmaking, A that for the 
year 1920-21 it was only liable to 
assessment in respect of its boiler- 
making business on the average of its 
boilermaking profits for the three 
preceding years. The general comrs. 
found as a fact that the co. had carried 
on one business with two departments 
A not two businesses, A that It was 
accordingly liable to income tax. 
Schedule i)., on the average of the 
whole of its profits inolumng shell- 
making profits. — Howdbn Boileb A 
Armaments Cq« Ltd. v . Stewart 
(IKSPEOTOB OF TAXES) (1924), 9 Tax 
Cas. 206.— BOOT. 

1. fnoome derived from both per^ 
sonal exertion d? property .] — Under 
the provisions of a wul, the trustees 
thereby appointed carried on certain 
business in viotoria which bad belonged 
to testator A paid to applt, a fifth share 
in antmal profit thereby made ■ 
Held : Jn resect of the moome so 
zeoelved by applt. be was entitle to be 


assessed as upon income derived from 
personal exertion, A bo was wrongly 
assessed as upon income the produce 
of property .-^TMB v. Taxes Comr., 
[1914] A. ( 5 . 1013 ; 84 L. J. P. O. 39 ; 
111 L. T. 1043 ; 30 T. L. R. 689.— 
AUS. 

m. .1 — FoRSTTH r. Federal 

Comb, of Taxation (1916), 21 C. L. R. 
636.— AUS. 


n. .) — Where inoome is de- 

rived from both personal exertion 
A property, the proper method of 
working out the d^uotion under 
Inoome Tax Assessment Act, 1916- 
1916, 8. 19, Is, after making the 
deductions permitted by sect. 18, first 
to apportion the sum of £166 pro raid 
between the inoome from personal 
exertion A that from property ; then 
from the income from personal exertion 
to deduct the projmrtional sum 
attributable to the inoome from 
personal exertion less £1 for every £4 
by which the inoome from ];>er8onal 
exertion exceeds that proportional 
sum, A from the inoome from property 
to deduct the proportional sum 
attributable to the inoome from pro- 

S erty less £6 for every £11 by which 
tie inoome from property excels that 
proportional sum. — Bowles c.Fbdrral 
O oMR. OF Taxation (1919), 260. L. R. 
206.— AUS. 


o. XHseonHnuance of portion of 
wsderMeing.y^A. railway co# dls- 
continued certain steamships whkfii it 
had been running at a loss t-^eld .* 
in the f oRowing year the aa ees eman t 
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for the year of assessment . — uakmi Gold Minas 
V. Ebouall, [1021] 2 K. B. 644 ; 90 L. J. K. B. 
636 ; 126 L, T. 326 ; 37 T. L, B. 671, 0. A. 

208. Trade at a standstill — No actual dlsoon- 
tlnuanoe of business — ^Application of three years 
average.] — ^Applt. co. was incorporated in 1012 to 
purchase & acquire as a going concern the business 
of builders So contractors So constructional 
engineers theretofore carried on by a firm, So to 
carry on a similar business. During 1013 So the 
early part of 1014 it was engaged in completing 
old contr^ts entered into by the vendors, but 
although it sought to obtain contracts for itself, 
it was not able to do so. In 1914 applt. co.*s 
works were acquired by the War Office, So from 
Dec. 1914, until Feb. 1920, it had no works or 
plant. During this period no contracts were 
concluded or trading operations conducted, So 
apart from capital receipts no money was received, 
but the co. persisted in its efforts to obtain con* 
tracts through its managing director. Through* 
out its existence applt. co. retained its registered 
office So held its statutory meetings year by year. 
The directors’ fees So the secretary’s salary were 
paid. So small general office expenses were incurred, 
So payments were made on account of travelling 
expenses of the directors So legal expenses £ 
experts’ fees in connection with negotiations for 
contracts. In 1920 the shares were acquired by 
other shareholders So new directors were appointed, 
works were acquired So contracts were obtained 
So substantial profits made for the year ending 
Apr. 5, 1922, in respect of which applt. co. was 
assessed to Income t^ under Schedule D* on the 
basis that a trade had been set up So commenced 
in 1920 within the meaning of Bme 1 (2) or Buie 
8 (1) of the Buies applicable to Cases I. So II. 
Applt. co. contended that its trade had never been 
discontinued So consequently had not been “ set 
up or commenced ” in 1920 & that therefore the 
assessment should be made on the basis of the 
average profits of three years as provided in 
Schedule D., Buie applicable to Case I. ; — Held: 
applt. CO. had continued to carry on a trade or 
business &; no trade or business had been set up or 
commenced in 1920, So the assessment should be 
made upon the basis of the three years’ average. — 


Exrk So Bandall, Ltd. v. Dunn (1924), 131 L. T. 
288 ; 8 Tax Gas. 663. 

204. AppUoation of three years’ average — ^Thlrd 
year resulting in loss.] — ^In Oct. 1924, applicants, 
a trading co., were assessed to income t^ by the 
General Comrs. for the year ending Apr. 6, 1926, 
under Schedule D., Case I., on an amount computed 
on their average profits for the three precedii^ 
years. At the time the assessment was made it 
was impossible for applicants to ascertain whether 
there would be a balance of profits for the year 
in question. So no notice of appeal against the 
assessment was given. After the time for appeal* 
ing had expired, applicants alleged that they had 
ascertained that during the year of assessment 
their business had resulted in a loss, whereupon, 
claiming that they were not liable to be assessed 
at all, they obtained a rule for a writ to prohibit 
the General Comrs. from making, allowing, con* 
firming, enforcing, or otherwise proceeding upon the 
assessment : — Held : prohibition would not lie 
to the General Comrs., who had acted in accord* 
ance with their statutory duty in making the assess* 
ment So had not exceeded their jurisdiction. — 
B. V, Swansea Income Tax Comrs., Ex p. Eng- 
lish Crown Spelter Co., [1926] 2 K. B. 260 ; 94 
L. J. K. B. 718 ; 133 L. T. 143 ; 41 T. L. B. 
605; 69 Sol. Jo. 006 ; 9 Tax Cas. 437, D. C. 


Sub-sect. 6. — ^Assessment op Company or 

Partnership. 

A, In General. 

See Schedule D., Buies applicable to Cases I. 
So II., r. 10. 

205. Joint owners of ship — Liability of ship’s 
husband to make return.] — ^A.-G. v. Borrodaile, 
No. 108, ante. 

206. Ship owned by company alone — Another 
ship by company & other persons — ^Two assess- 
ments.^] — The S. CO. owned the steamship B. So 
fifty-nine sixty -fourths of the steamship G., the 
remaining five sixty-fourths being owned by other 
persons : — Held : the co. was rightly assessed by 
Wo assessments, one in respect of the steamship 
B. So the other in respect of the steamship G,, 


on the CO. must be based on the net 
profits of the whole undertaking in the 
year preceding the year of assessment. 
— Highland rt. Co. v. Income Tax 
Special Combs. (1885), 2 Tax Cas. 151. 
—SCOT. 


p. Trade set up within a year — 
Assessment for year proportionate to 
period of traaing for that year,] — Applt. 
CO. was Incorporated on Apr. 1, 1918, 
but, for the purposes of the excess 
profits duty, Jt had been agreed that 
trad^g did not oommenoo until the 
middle^ of May, 1918. The first 
J^ounts were made up to Mar. 31, 
1919, 60 the second accounts for the 
twelve months to Mar. 31, 1920. 
The 00 . appealed against an estimated 
assessment In respect of its profits 
^der Sohedi^o D. for the year 1919-20, 
u ^A^aded that, as complete accounts 
hod been made up for its financial 
Precodliyr the year of assessment, 
vis. to Mar. Si, 1919, the tax for that 
year should be computed ; (a) on the 
profits shown In such accounts ; or, 
aiter^tlvely. If such accounts could 
not be regaroed as covering a complete 
year s trading ; (b) on the profits for 
greive months proportionate to those 
{or m actual ponod of trading to 
81, 1919, as shown by the first 
Mounts, without taldnir into oon- 
meratiqn the profits arising in the 
of jasaesemmt. The district 
*^.10411064 ^ a s ooBsn ient to ao 
at by adding to the 


profits for the trading period of ten 
So a half months to Mar. 31, 1919, one 
So a hedf twelfths of the profits for l^be 
year to Mar. 31, 1920 : — Held : the 
assessment upon the co. for the year 
1919-20 should be oonrouted solely 
by reference to the profits as shown 
by the accounts for the period to 
Mar. 31, 1919, Sc not by reference also 
to the profits for the succeeding year. — 
Burntisland Shipbuilding Co., Ltd. 
V. Wrldhbn (Inspector op Taxes) 
(1923), 8 Tax Cos. 409.— SCOT. 

q. Deductions in respect of money 
paid on guarantee.] — Applt. was a 
sugar manufacturer Sc farmer Sc a 
shareholder in a limited liability co. 
From time to time he ^arantced 
adranoes made to the co. by a bank 
obtaining no gain or payment from 
the 00 . in rotum for such guarantee. 
Thereafter the co. went into liquida- 
tion & applt. paid to the bank, imder 
bis guarantee a sum of money exceed- 
ing the total income dorivod by him 
during the period of asBO|«ment for 
income tax from his occupation as a 
sugar manufacturer Sc farmer : — Held : 
applts.* transaction In relation to the 
00 . did not amount to the carrying 
on of a trade, 8c he was not entitled 
to deduct the low in respect of these 
transaotlonB from his Income as a sugar 
manufacturer Sc farmer. — P latt e. 
Inland Bjbtnnub Comb., [1938] App. 
D. 42.*-8« AF. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

r. Effect of reduction of capital .] — 
Income Tax Act, 1903, s. 9, has not 
the effect of rendering taxable as income 

g roflts of a CO. which would not be 
Loomo In the ordinary senso of that 
term. The fact of the reduction of the 
capital of a co. Is not by Itself decisive 
of tbo question of what are the profits 
of the CO, for the purposes of the Inoomo 
Tax Acts. — Webb v. Aubtoalian 
Deposit, etc. Bank, Ltd. (1910), 11 
C. L. R. 223.— AUS. 

t. Profits applied in making re- 
serve fund for depreciation^ etc, 1— A 
CO. treated all its moneys, including 
shareholders* capital Sc borrowed 
money, as one common fund, but^ 
excluded accumulated stocks of metal 
until sold. From this fund all pay- 
ments were made without being 
appropriated to any particular source. 
In 1903 the CO. sold a large accumula- 
tion of metal Sc applied the money in 
making up a reserve fund for deprecia- 
tion Sc in adding to fixed capital Sc 
in paying off debentures & deposits 
Held : the co. was liable to pay Income 
tax In respect of all the money applied 
by them for the ab«ye-mentmned 
purposes. — DAViDeoN v. Taxes Comb. 
(1917), 117 L. T. 389.— AUS, 
a. Amount in approprioHon fto* 
oount as accumulaUa preyUs.]— The 
aoooufit kept by a co. under the name 
of the profit Sc low aooount did not 
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Income Tax. 


Sed, 2.- ^aae /. — Trades: Sub-sect, 5, A. <fe J?.] 


as the latter was an adventure carried on by them 
jointly with other persons within Income Tax 
Act, 1842 (c. 85), s. 100, Sched. D., Rules applicable 
to Cases I. & IL, r. 8 . — ^Fabrkll v, Sunderland 
8.8. Co., Ltd. (1903), 88 L. T. 741 ; 67 J. P. 209 ; 
9 Asp. M. L. C. 416 ; 4 Tax Cas. 606. 

207. Application of three years’ average — ^Large 
profits earned in last year of existence — Property 
expropriated by government.] — On Nov. 2, 1896, 
the South African Republic granted H. a con- 
cession for the construction of a railway & the 
South African Republic guaranteed to a co. wliich 
was formed to tfltke over the railw/^ interest at 
4 per cent, on its share capital. On Oct. 11, 1890, 
war having broken out, the line was seized 
& worked by the British military authorities until 
the end of the war. On Feb. 18, 1002, the British 
Govt, gave notice to expropriate the railway under 
the^ terms of the concession. They recognised the 
validity of the concession, &; admitted liability 
to pay all arrears of interest. They paid 
£97,600 16a. lid. as guaranteed interest on share 
capital at 4 per cent, per annum from Jan. 1, 1899, 
to Nov. 14, 1908, in addition to the other payments 
on the expropriation : — Held : the £97,606 16a. lid. 
was not part of a sum paid by the British Govt, 
as the pnce of the co.’s undertaking ; it must be 
treated as the gross revenue of the co. earned as a 
trading co. from Jan. 1, 1901, to Nov. 14, 1903, 

& after deducting certain expenses incurred by 
the co. during the same period the benefit of the 
three years* average must be applied, & income 
tax was payable on one third of the balance only. — 
PRETOBIA-riETERSBBRa Ry. OO., LtD. V. ElWOOD 
(1906), 98 L. T. 741 ; 6 Tax Cas. 608, 0. A. 

B, Succession io Business. 

See Schedule D., Rules applicable to Coses I. 

& IL, r. 11. 

208. Succession — Company as successors to 


partnership.]— An ordinary partnership, earning 
on business imder the style of “ The R. Coal Oo.,** 
having worked certain coal mines for a period of 
more than five years prior A; up to Pec. 26, 1875, 
on that day formed themselves into & became 
incoj^orated as a limited co. called ** The R. Coal 
Co., Ltd.,** for the purpose of taking over & carry- 
ing on the business of the partnership, the assets 
of which, subject to its liabilities, were sold to the 
CO. by the partners, who became holders of all the 
shares in the co. according & in proportion to their 
respective shares Sc interests in the partnership. 
Subsequently to Aug. 8, 1876, changes took place 
in the shareholders of the oo., the shares having 
been bought Sc sold. The Income Tax Comrs. 
having assessed the co. to income tax under 
Income Tax Act, 1842 (c. 85), Sched. D., for the 
year 1876 ending Apr. 6, 1877, on an average of 
profits for the five preceding years, the latter 
appealed, contending that they were liable only 
on a computation for one year on an average of 
profits from Pec. 21, 1876, the date of their 
incorporation. The Comrs. thereupon stated a 
case for the opinion of the ct., in which it was 
foimd that “ the profits & gains of applts.* business 
had f^en short since Pec. '21, 1876, from the 
following specific cause, viz. the extraordinary 
depression of the iron Sc coal trades, whereby 
applts. were unable to sell either so large a quantity 
of their coal as they had previously been enabled 
to do, or to obtain anything like so good a price 
for their coals ** ; Sc figures were added to the 
finding, from which it appeared that the profits 
from Pec. 1876, to Pec. 1876, were less by more 
than one-half than they were in the previous year : 
— Held : (1) the principle on which the comrs. had 
acted in assessing applts. was fundamentally 
erroneous. Sc the assessment on an average of five 
years wrong in toto : (2) as it had not been shown 
that the account required by Schedule A., Nos. II. 

Sc III,, could not be made out “ by reason of 
applts,* possession or interest in the concern having 


«liow In respoot of a particular yc 
any sum brouirlit forward from tJ 
praoeding year or carried forward 
the Bu^eding year, but showed a su 
of profit or loss confined to the curre: 

® a balance transferred 
another account called an appropri 
tion account. The latter aooou 
snowed the amount of aooumulab 
profits brought forward from tl 
preceding year, the amount paid 
dividend & the amount carried forwa' 
to the succeeding year. For the ye 
ending June 30. 1915. the divide! 
was larger than the amount of proi 
^a^f erred from the so-called pro] 
& loss account; — Held: the amou 
appearing in the appropriation accou 
for that year as accumulated profl 
brought forward from the piecedh 
year was an amount carried forwaj 
to the credit of the profit Sc lo 
account Sc was not to bo deemed to 1 
^cumulated Income. — ■ Meabbs 

(1917). 23 C. L. R. 358.— AUS, 

voliw of assets appr 
priced for issue of debenture stoch 

revaluation made ; 
ascertained that the vali 

py "luu.OOO. the amount at whl( 

lu the balance she 

increase In val\ 
any account or balan( 
sh^t of the 00 . before July l ifli 
The Inoieasod value of the assets wj 
appropriated for toe pupdom 

Blwjceholders. ApiSS w 
to inwxno tax in leilmect 
debenture stock received by hm as 


«haroholdor In the oo,:—mid: th< 
£100.000 was undistributed Income o: 
too 00 . accumulated prior to July 1 
1914, Sc applt. was not liable to incomt 
i^ax in respect of such debenture-stock 
—Forrest v. Federal Oomr. oi 
Taxation (1921), 29 C. L. R. 441.- 
AUS. 

p. Divider^ paid to foreign share' 
/wZders.]— Dividends paid to forelj^ 
shareholders out of an incorporated 
oo. having its head ofiloe In Ontario 
are ** income ** within Assessment 
Act, 15^4 ( 0 . 195). A 00 ., although 
it sends dividends by post to toe 
forelra shareholders, is not “ an 
agent, trustee or person *' who collects 
or receives or is in possession or control 
of Inoomo for or on behalf of the 
foreign shareholders Sc so is not 
assessable in respect of such income 
^der sect. 13 (1) of the Act.— Re 
GAMBIB & ItOBINSON & SaULT STB, 
J^IE (City) (1923). 64 O. L. R. 93.— 
CAN. 

d. Allowances — In respect of mart' 

g age tax, etc,} — In arriving at the 
aoomo tax payable by a 00 . ; — Held : 
on allowance fr )m Its tnoome must be 
m^e in respect of so muoh of it was 
derived from the sum upon which It 
pwd mtge. tax, Sc from the sum upon 
wmoh the debenture-holders paid 
mtge. tox. & a further reduotion must 
be made In respect of so muoh of the 
capital of the co. as was represented by 
that which was exempt from land tax. 
y^BU^GTON Sc MAKAWATU RY. <Do., 


broking business granted temporary 
advances on soourity of second mtgres. 
or on wool & produce, the advances 
fluctuating in amount as the produce 
is realised ; — Held : the 00 . was 
assessable on the balance of profit Sc 
not in respect of the full amounts 
remitted. — Bmiijcs (Surveyor of 
Taxes) v. Australasian Mortgage 
& Agency Co., Ltd. (1880), 2 Tax Cas. 
307. — SCOT. 

f. Alternative assessments.] — A 00 . 
carrying on the business of borrowing 
money in this country Sc investing 
It abroad may in the option of the 
surveyor of taxes be assessed for inoome 
tax under Schedule D. either upon 
profits upon the interest received from 
abroad. — Surveyor of Taxes v. 
Northern Investment Oo. of New 
Zealand, Ltd. (1887), 14 R. (Ct. of 
Sess.) 734. — BOOT. 

PART V. SECT, 2, SUB-SECT. 6.— B. 

g. Succession — Question of fact.} — 
A 00 . took over the business of a firm 
^ whiskey distillers, blenders, eto. 
For some years previously the firm ]^d 
not worked any distillery. The . 00 . 
worked a distillery. 8c its acooimts for 
about fourteen months from its forma- 
tion inoluded toe results of too business 
carried on at such distillery as well 
as those of the business oarried on 
elsewhere. The general oomrs. bel;^ 
of opinion that the oonoem carried 
on by toe 00 . was not a suooession to 
the oonoem oarried on by the firm, 
assessed the 00 * on toe average of the 
profits of the fourteen montos : — BM : 
the question as to the identity of the 
two oonoems was one of faot Sc not 
of law. It there was nothing to show 
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Part V. — Schedule D. 


commeziced witliin the time for which the account 
10 directed to be made out,” applts, were not 
witlun Schedule A., No. IV., r. 6, & consequently 
were not thereby exempted from making out the 
fiye years’ account ; (B) applts.’ business was a 
” trade or concern ” within, Sc chargeable to duty 
under, Schedule D., Case 1., r. 1, Sc turning the 
partnership into a limited co. did not make the 
business a ” new trade or concern ” or bring it 
within the proviso of that rule as a trade ” set up 
Sd commenced within three years ” ; (4) applts. 
were a new assocn. carrying on an old trade 
previously carried on by the partnership. Sc had 
“ succeeded ” thereto within Schedule I)., Buies 
applicable to Cases 1. Sc II., r. 4, but that, the 
profits having fallen off from a “ specific cause,” 
which the cause stated by the case was held to be, 
applts. came within the exception at the end of 
that rule, Sc the five years* average did not apply ; 
(6) the rule in Case VI. imder Schedule D. was 
applicable to applts.’ case as one not exactly 
hit by any other rule or schedule, &, under that 
rule, the computation should be made on the full 
value of the profits for the current year ; i,e. the 
year following the last assessment of the old firm 
up to the next assessment of the new co. — 
Byhopb Coal Co. v. Foyer (1881), 7 Q. B. D. 
486 ; 45 L. T. 404 ; 30 W. R. 87 ; 1 Tax Cas. 
343, D. C. 

Annoiationa : — Aa to (4) Consd. Boll v. National Bank of 
England. 903] 2 K. B. 249. Befd. Ferguson v. Aikin 
(1^8), 4 Tax Cas. 36 ; Watson v. Lothian (1902), 4 Tax 
Gas. 441. Aa to (5) Befd. National Provident Institution 
V. Brown, Provident Mutual Life Assoe. Aasocn. v. Ogston 
(1919), 35 T. L, R. 690. 

209. To part of a concern — ^Two separate 

businesses carried on by same company — Sale of 
one.] — person cannot be a successor within 
Income Tax Act, 1842 (c. 36), Sched. D., Rules 
applicable to Cases I. Sc II., r. 4, of part of a con- 
cern, but if a co. is carrying on two separate 
businesses Sc sells one, the purchaser can be the 
successor of the separate business. — Stockham 
V. Wallasey Urban District Council (1906), 
95L. T. 834; 71J. P. 244 ; 6 L. G. R. 200. 


210. Business in existence ten months 
only.] — ^A firm began a new business on Mar. 1, 
1919, Sc prepared their first accoimt for the ten 
months from Mar. 1, to Dec. 31, 1919. They sold 
their business as from Jan. 1, 1920, to aco., which 
decided to make up its accounts annually to Mar. 31 
in each year. An account was made up for the 
three months from Jan'. 1 to Mar. 31, 1920. It 
was admitted that the assessment to income tax 
for the fin^cial year ending Apr. 6, 1920, ought to 
be apportioned between the firm Sc the co. : — 
Held : the liability to income tax for that year, 
upon the construction of Schedule D., Rules 
applicable to Cases I. Sc II,, r. 1 (2), must be 
based on the account for the ten months’ period 
from Mar. 1 to Dec. 31, 1919, & the three months’ 
period from Jan. 1 to Mar. 31, 1920, must not be 
taken into consideration as, where the three years’ 
period for calculating the average is not applicable, 
the period antecedent to the year of assessment 
must be the period over which the average is 
calculated. — ^Bbtts v. Clare Sc Heyworth Sc 
Clare Sc Heyworth, Ltd., [1925] 2 K. B. 402 ; 
94 L. J. K. B. 734 ; 41 T. L. R. 661 ; 69 Sol. Jo. 
708 ; revad. (1926) 161 L. T. Jo. 388, C. A. 

211. Bank purchasing business of another 
bank — Branch established at premises of purchased 
bank — No separate profits shown.] — Resps., a bank 
with a large capital, whose head office was in 
London, Sc having numerous branches in England 
& Wales, purchased in 1899 the business Sc premises 
Sc other assets of the County of Stafford Bank, 
which had a comparatively small capital. Sc 
carried on business only at Wolverhampton. 
Resps. then for the first time opened a branch at 
that place upon the premises so purchased, Sc there 
carried on business with the manager Sc staff 
previously employed by the County of Stafford 
Bank. The profits Sc expenses of the business so 
carried on at Wolverhampton by resps. wore 
merged in those of their concern as a whole, Sc 
there were no means of ascertaining whether there 
were any profits, or the proportion of increase or 
decrease, if any, in the profits of resps.’ bank. 


that the decision of the comrs. was 
wrong. — Fekguson (Alexander) & 
Co., Ltd. V. Aikin (1898), 4 Tax Cas. 
36.— SOOT. 

h. .] — Applts., an old- 

established firm of timber importers & 
saw-millers, being in need of further 
premises, purchased a saw-mill in the 
same town from a firm who carried on 
a ioinory business there. & transferred 
thither the direction of their own busi- 
ness. Owing to trade depression all 
work In the joinery business had 
ceased, & thoi'e were no current orders 
at the date of acquisition. Applts. 
took over no books, no list of oustomars, 
no debts 8c none of the vending firm’s 
staff, except a few workpeople, nor 
could they identify any orders received 
since the purchase as coming from 
former customers of that firm. The 
pumhase price was fixed by reference 
only to the value of the tan^ble assets, 
including the land, but, by the express 
tarms oz the agreement for sale, it 
was taken to cover the goodwill of the 
joinery business which was also to be 
tra^erred. in a joint circular issued 
to the public by the two firms applts. 
were described as the successors of the 
joinery firm, & annoxmeed their 
intention of carrying on that business 
« Edition to their original trade : — 
the question umether or not 
there was in any particular case a 
suooes^on was a question of fact ; the 
comrs, of Income tax were 
entitled to hold that applts. h^ 
Bucceeded to the trade of the joinery 
nnn, 8c the comrs. were not debarred 
srom Confirming the assessments made 


upon applts. because the latter were 
unable to obtain particulars of the 
vendors* profits so as to verify such 
assessments. — Thomson & Balfour v. 
Le Page (1923), 8 Tax Cas. 541.— 
SCOT. 

j. .] — Applt. CO. carried 

on a foundry at M. at whicli it made a 
particular type of casting. To meet 
the demands of customers for general 
castings, the co., in Oct. 1920, acq^red 
from another co. a foimdry at H., &; 
had, since Nov. 1, 1920, carried on the 
manufacture of general cekstings there. 
The subjects acquired included the 
goodwill of the business, but applt. oo. 
neither sought, nor in fact received, 
orders from the former customers of the 
vending co., agreeing even that the 
principal shareholder m that oo. should 
be free to canvass such customers on 
behalf of another concern. The books 
of the vending oo. Sc the casting 
patterns held were not in fact trans- 
ferred. The whole of the working 
staff at the H. foundry was retained by 
applt. oo., but the entire management 
Sc administration was transferred^ to 
M. Assessments to income tax were 
made upon applt. oo. for the yeais 
1921-22 & 1922-23 on the combined 
average profits of the two foundries for 
the three years preceding the respective 

S ears of assessment, on the footing 
tiat it had succeeded to the business 
formerly carried on at the H. foundry. 
The oo. contended that there was no 
succession, but that the business it 
carried on at the H. foundry was 
mere^ an extension of its businoss at 
M. The special comrs. held that thero 


was neither a succession nor an 
extension of its existing business b> 
applt. CO., but that it had sot up a 
now business at the H. foundry : — 
Held : the question at issue was one 
of fact, & the special comrs. could 
properly come to their decision on the 
evidence before them. — Fullwood 
Foundry Oo., L td. w. Inland Revenue 
Comrs. (1924), 9 Tax Cas. 101. — SCOT. 


k. Company aa aucceaaora 

o indimdvxiLy-A co., which was 
ncorporated on Mar. 29, 1919, to 
iake over the business of a shlpbroker 
k coal merchant, was assessed to 
ncome tax. Schedule D., for the year 
1922-23 on the average of the profits 
)f the business for the three preceding 
rears ending Oct. 31, 1921. The 
profits of the trading year ending 
3ct. 31, 1922, were less than the 
imount of the said assessment, Sc the 
50 . claimed on adjustment of the assess- 
nent. The aggregate profits since the 
tuccession for the 3^ years to Oct. 
.922, however, exceeded the aggrogato 
ussessments for that period, Sc 
jxceeded the aggregate profits for the 
1 1 years immediately preceding tho 
iuooession. Sc the special comrs. 
leclded that the profits had not fallen 
ihort since, or by reason of, the chan^, 
k confirmed the assesignent ; — Held ; 
;he profits of the oo. pad not. fallen 
ihort BO as to entitle it. to an adjust- 
nent of the 1922-23 assessment. — 
Fisher (J.) Sc Sons, Ltd. e. Dare 
[Inspeotob op Taxes) (1925), 9 

rax Cas. 292.— IR. 

l. Purdiaae of iradiny vesaeh] 
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which had aiisen the business ptUHshased 
as alotesaid. In the three years respectively 
Subsequent to 1890, reaps., in computing the 
average of their profits under Income Tax Act. 
1B42 (c. 85), s. 100, Sched. B., Case I., rule 1, 
not include any profits earned by the County of 
Stafford Bank, Additional assessments were xnade 
upon them so as to include such profits, on the 
ground that there had been a succession by them 
to the business of the County of Stafford Bank 
within Schedule B., Buies applicable to Cases 
I. & II., r. 4 : — Held : there had been such a 
succession, & the additional assessments were 
rightly made. — ^BsiiL v. National Provincial 
Bank of England, [1904] 1 K. B. 149; 73 
L. J. K. B. 142 ; 90 L. T. 2 ; 68 J. P. 107 ; 62 
W. R. 406 ; 20 T. L. R. 97 ; 6 Tax Cas. 1, 0. A. 

212. Decrease of profits — ^How ascertained.]—- 
By Rules applicable to Cases I. A II. of Sched. I)., 
r. 11, ** If within the year of assessment or the 
period of average on which the assessment is to be 
based . . . any person succeeds to a trade . . . 
the tax payable in respect of . . . the person so 
succeeding shall be computed according to the 
profits . . . diulng the respective periods pre- 
scribed by this Act . . . umess . . . the person 
succeeding . . . prove to the satisfaction of the 
Comrs. that the profits . . . have fallen or will 
fall short from some specific cause . . . since 
such . . . succession took place, or by reason 
thereof ” : — Held : (1) in ascertaining whether 
there has been a decrease of profits within the 
above rule a comparison must be made, not 
between the assessment for the year of assess- 
ment A the profits for that year but between the 
assessable profits for the period since succession 
A the actual profits for that period ; (2) where 
there ^ has been a phenomenal trade depression 
affecting the individual, this amounts to evidence 
on whicli the General Oomrs. of Income Tax may 
hold that there has been a specific cause within 
^e rule.— O wl Mill Co. (1920), Ltd. v. Croft, 
Elliott v. Duchess Mill, Ltd. (1926), 42 T. L. R. 
365. 

213. SMclfic cause — ^Extraordinary depression in 
trade.}— Ryhope Coal Co. v. Foyer, No. 208, 
ante, ’ 

^ r .]— Owl Mill Co. (1920), lyro. 

V. Cbopt, Elliott v. Dughess Mill, Ltd., No. 
212, ante. 


' I "I » 

I SuBHaobt. mm 

(See Fart VIU.^ Sect. 8, 


SUS^SBCT. 7. — BEDUonONfl FROM GROSS PROFTTS. 
A, Trade Bxpeneee in Oeneral, 

See Schedule B., Rules applicable to Oases I. 
A II., r. 8 (a). 

215. ** Wholly or exclusively laid out for pur- 
poses of business — Question of fact — ^Finding of 
commissioners conclusive — If supported by evi- 
dence.] — Smith v. Incorporated ^xjnoil of 
Law Reporting fob England A Wai^, No. 262, 
poet. 

210. Property acquired to further sale of 

commodities.] — ^Ushbr^s Wiltshire Brewery, 
Ltd. V. Bruce, No. 287, poet, 

217. Salary A commission paid by father 

to sons.] — ^A firm, as reconstituted on Jan. 1, 1920, 
consisted of a father A two sons, who were entitled 
to the profits in equal third shares. For some 
years pnor to that date, the father had been sole 
partner A had employed his two sons in the 
business, their remuneration consisting of salary, 
A in addition, a commission on the profits at a 
ra^ fixed orally at the beginning of each year. 
Prior to 1915 the rate of commission for each son 
was 5 per cent, of the profits, but this was increased 
to 10 per cent, each for the years 1916 to 1917 
inclusive, A to SSI* per cent, each for the years 
1918 A 1919, a breakdown in the father’s health 
in June, 1918, throwing the entire responsibility 
of the business upon the elder son until the end of 
that year when the younger son returned from 
military service. In the accounts of the business 
the commissions paid to the sons were shown as 
appropriations of their father’s profit. Both sons 
had special knowledge of the business, A the firm 
claimed that the whole of the remuneration paid 
to the sons by way of salary A commission should 
be allowed as a deduction in arriving at the 
profits of the years entering into the average for 
the purposes of the computation of the liability 
to income tax for the years 1919-20, 1920-21 A 
1921-22 in respect of the business profits. 

The Special Comrs. on appeal decided that the 
comnussion for the years 1918 A 1910 was not on 
a commercial footing, A that only up to 10 per 
cent., instead of the fiill 33 j* per cent., could it be 
regarded as paid to the sons for services rendered 
as managers of the business, A as deductible in 


— The mere purohase of a trading 
Teasel does not of itself constitute 
succession to the adventure or concern 
of the former owners. Sc accordingly 
the purchaser falls to he assessed for 
in^me tax as for a new adventure Sc 
without regard to the profits earned by 
the ship prior to his purohase. — 


Purchosc of going concern 
— for voear dft* feor.T— A 

iSa incorporated in 

1910 with the object of taking over the 
business of another limited oo., 
B. CO., purchased B. oo.'s business as 
a going oonoem. A, co, was assessed 
as the j^rson succeeding to the busl- 
of B. CO, but object^ to the assess- 
nwnt on the ground that the profits 
less than the unox- 
of the amount 

The Crown contended 


comrs. was wrong. — S cottibh 

522? hBTHKM (SCB- 

Taxks) (1912), 0 Tax Cas. 

— Ceaio (Kilmar- 

[I8u5’S.^a-3S8.-«J^T.® 

218 i. ^peci^te cause — Extraordinary 
depr^ion in (roA.]— Agreat depression 
la the coal trode whereby the profits 
of a colliery have faUen short of the 
average is a spocifio cause which may 
be proved in order to reduce the 
assessment, whether the depression 


s52?fo.Vi- * R- <ct. o( 

Sees.) 270 ; 16 Sc. L. R. 189.— BCOT. 
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. rr fM/mf ur 

for purpose of 


vv^-neus^JSiXpefMeS 
fxmpany in pnrUino 

voters In New 
Zealand bel^ about to be h e ld under 


statutory authority on the Question 
whether or not prohibition of 
mtoxicants should be introduced, a 
brewery oo. carrying on business in 
New Zealand expended money in 
printing Sc distributing anti -prohibition 
literature. The poll resulted In a small 
majority against prohibition. The oo. 
sought to deduct uie expenditure in the 
apessment of the income derived from 
their business for the purposes of 
Land A Income Tax Act, 1916, of New 
Ze^d. By wot. 86 (1) (a) of that 
Act no deduction is to be made in 
re8i>ect of expenditure “ not exclusively 
Incurred in the production of the assess* 
able income ** : — ^Held ; the co. was 
not entitled to make the deduction 
having ward to sect. 86 (1) (o),— 

Taxes Oomr., 

[1923] A. C. 146.— N.Z. 

p. ^ndfcr^ions to trade associa* 
Wojir— For keeping up prices. }^A oo. 
claimed that Jems paid to a trade 
MBOcn.. of which they were members, 
should be allowed as a deduction la the 
oorautatioa of thdr llabUity under 
Sobedule D. The oUeots of the 
were to raise A Imp up prioee 
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m btudaeM for income 
the emotmt deductible 
in tenq^acfc idi tlie commlwdon in question, as beix^ 
money whoSy is excluidvelj laid out for business 
purpoMi wan a question of fact, & that, as there 
was evidenoe upon which the Special Comrs. could 
properly come to their decision, the ct. could not 
rev&ar it. — Stott is Xnqhaac v, Trbhearne 
(1024), 9 Tax Oas. 69. 

21^ Municipal corporation — ^Establishment ex- 
penses— Whether deductible from income from 
dues, tolls, etc.] — A.-G. v, Scott, No. 34, ante. 

219 . Acting as gas undertakers — 

Expenses of lighting town — Whether deductible 
from profits of sale of surplus gas.]— By a local Act 
the duty was imposed upon resp. corpn. of lighting 
a town with gas, & the Act further provided that 
it should be lawful for resps., after lighting the 
town, to supply private customers with gas. Besps. , 
from the supply of gas to private customers, earned 
profits, in wnicn they were assessed to income tax. 
They claimed to deduct from these profits expenses 
incurred in lighting the town, as being money 
wholly is exclusively laid out or expended for the 
purposes of a trade, within Income Tax Act, 
1842 (c. 38), s. 100, Sched. D., Kules applicable to 
Cases I. & II., r. 1 : — Held : the lighting of the 
town is the supply of gas to private customers 
were separate & distinct operations ; no trade 
was carried on imtil resps., after having lighted the 
town began to supply gas to private customers, 
& therefore the expenses incurred in lighting the 
town were not money laid out or expended for 
the purposes of a trade, A the deduction could not 
be allowed. — D illon v. Havbupordwbst Corpn., 
[1891] 1 Q. B. 576 ; 00 L. J. Q. B. 477 ; 64 L. T. 
202 ; 66 J. P. 392 ; 39 W. K. 478 ; 3 Tax Cas. 
31, D. 0. 

AnnokUion : — Held. Smith v. Lion Brewery Co., [1909] 

2 K. B. 912. 

220. Mine — Dead rent recoupable out of 
royalties — ^Royalties exceeding dead rent — Surplus 
repayable by lessor to lessee.] — ^By an agreement 


tor lew of coal mines for a tenn of yearn from 
1874, the lessees agreed to pay a dead rent 
for the mines, is royalties at specified rates per 
ton on all coal worked; the dead rent to be 
recoupable out of royalties during the first sixteen 
years of the term, the efiect being, that the lessor 
received on account of his share of the profits of 
the concern^ not less than a fixed annual sum, so 
that when his share of the royalties did not amount 
to the fixed sum he received that sum ; but when 
his sham of the royalties exceeded the fixed sum 
he received that sum only until the lessees had 
been reimbursed the excess paid to the lessor 
when his share of the royalties did not amount to 
the fixed sum. The lessees worked the mines 
for the first time in Oct. 1880, having paid the 
dead rent, less income tax, to the lessor up to 
that year. Upon an assessment to the income 
tax, made upon the lessees under Income Tax Act, 
1842 (c. 35), s. 100, Sched. D. for the year 1881-2, 
it appeared that the lessor’s share of the royalties 
for that year had exceeded the dead rent by the 
sum qf £1 ,477 : — Held : in estimating the profits 
of the concern for the particular year for the 
purpose of being assessed under Income Tax Acts, 
the lessees were not entitled to deduct the £1 ,477 
from their gross profits. — Broughton Coal Co. 
V, Kirkpatrick (1884), 14 Q. B. D. 491 ; 64 
L. J. Q. B. 268 ; 40 J. P. 119 ; 33 W. B. 278 ; 2 
Tax Cas. 60. 

Annotation : — Dlstcl. Gillatt & Watts v. Colquhoun (1884), 

33 W. R. 268. 

221. English banking company — Carrying on 
business through foreign branches — ^Price of pur- 
chase of foreign bank.] — London Bank of 
Mexico & South America v. Apthorpe, No. 141, 
ante* 

222. Money lending company — Expenses of 
borrowing — Brokers* commission.]— Where the 
business of an incorporated co. consists in lending 
money on mtge., & the co. borrows money for the 
purpose of lending it in the course of business, 
commission paid to brokers for services rendered 


&; thus enable its members to earn 
larger profits. The co.*8 appeal was 
heard by the speolal oomrs. of income 
tax who required the production of the 
assoen.'s accounts for the three years 
forming the basis of the co.'s assess- 
ment m order that it might bo seen 
precisely how & to what extent the 
sums received by the assoon. had been 
expended. The oo. did not produce 
these accounts, alleging that the said 
accounts were pot in their possession 
or under their control. In the absence 
of this evidenoe the special oomrs. 
refused to admit the oo.’s claim. — 
Qrahambton Iron Co. v. Cbawfobd 
(1916), 7 Tax Oas. 26.— SCOT. 


q. — For defraying expenses of 
Conciliation Boora.]— A colliery oo. 
paid annual levies to an assoon. 
of coal owners. Part of those levies 
was appUed by the assoon. in defrayhig 
the expenses of the Oonoiliation Board 
(Sootlcmd), in paying the subscriptions 
to the Mining Assoon. of Great Britain, 
& in experimenting with coal dust for 
the purpose of devising means to 
prevent explosions in mines, the 
experiments having been made at the 
request of the Home Secretary vrith a 
view to legii^tion : — Held : the levies, 
so far as th^ were applied to meeting 
Oonoiliation Board expenses, constituted 
a g^d deduction, but so far as applied 
to the other two purposes they were not 
a good ^duption.— Loohqxlly Iron 
SJ gOAL Co« Ltd. «*. Inland Rbvenub, 
4 ; 40 So. L. R. 697 : 

[1913] I ^ I,. T. 881 ; sub nom. 
uoouoxtxnr Iron A Ooal Oo., Ltd. e. 
Orawtoro, 6 Ta* Cas. 867 .--SOOT. 
l0iiurmoe prm4um$ — Paid by 


insurance company — For re-insurance 
of ris/cs.]— Premiums paid by an 
insurcuioe co. carrying on business in 
the Commonwealth to other insurance 
cos. for the re-lnsuranoo of portions of 
the risks insured by it, such re-insurance 
being necessary in order that the oo. 
might successfully carry on its business 
of insurance, are outgoings & are 
properly deducted from the gross 
income of the oo. in ascertaining its 
taxable income, notwithstanding that 
the re-insuranoe premiums are paid 
outside the Commonwealth under con- 
tracts made outside the C!ommon- 
wealth to cos. incorporated outside the 
(Jommottwoidth. — Alliance Assur- 
ance Co., Ltd. e. Federal Comb, op 
Taxation (1921), 29 0. L. R. 424. — 
AUS. 

t. Sale of imported goods by agent 
— AgenVs expenses*] — The taxable 
amount of the income derived by an 
agent from the sale of imported goods 
on behalf of his principal is 6 per 
cent, of the total amoimt received from 
the sale of the goods, whether by the 

1 >rinclpal or agent ; — Held : the agent 
6 not entitled to deduct from the 
taxable amount so ascertained the 
expenses incurred by him in the 
production of his income.' — Davies v. 
Taxation Combs. (New South Walks) 
(1911), 13 C. L. R. 197.— AUS. 

a. Qrazing business — Land tax .] — 
Land tax paid by a person who oarries 
on the business of a grasler, in respect 
of land in Victoria on which he carries 
on that business, is an ** outgoing 
actually incurred by” him ”ln pro- 
duction of income ” ft is also a ” dis- 
bursement” of ” money wholly ft 


exclusively laid out or expended for 
the purposes of such trade ** within 
the Income TaxAct, 1895 (Viet.), s. 9 ; 
& therefore, lor the purposes of assessing 
the Income tax payable by him. ho 
is entitled to deduct the sum paid for 
such land tax from his gross Income. — 
Moppatt V. Webb (1913), 16 C. L. R. 
120.— AUS. 

b. Sum paid to underwriters — On 
issue of preference shares*] — Applts. 
claimed to deduct from the income on 
which they had been assessed a sum 
paid to imdenvrlters on an issue of 
preference shares on the ground that 
it was '* expenditure incurred for 
making profits in their business ** 
within Indian Income Tax Act, 1918. 
The ct. decided against them. — ^T ata 
Iron & Si’eel Co., Ltd. v. Bombay 
Ohiep Revenue Authoiutv (1923), 
39 T. L. R. 288.— IND. 

0 . Cost of professional assistance — 
In dispute as to excess profits duiies.y-^ 
A. who traded on his own account held 
as part of his business a share in a 
firm consisting of himself ft B., whose 
business was to deal in simlliar goods, 
ft was subsidiary to A.*b. In a certain 
year A. made a profit in his ovm 
business, but sustained a loss as a 
partner: — Held: in arriving at the 
taxable income of A. for a partietdar 
year, charges ft costs inouMd by him 
in employing accountants ft lawyers in 
connection with the dlBpY^ between 
him ft the Govt, as to the amount of 
excess profits duty payable by him lor 
a previous year, ootud not be deducted 
from the gross income, since such 
charges ft costs were not expenditure 
Inouned solely lor the purpose of 




Income Tax. 


Sect, 2. — Case I, — Trades: Sttb-sed, 7, -4., B, 
& C.] 

in such borrowing does not come within the 
definition of ** expenses ” within Income Tax Act, 
1858 (c. 84), Sched. B. — ^Texas Land & Mortgage 
C o., Ltd. v, Holthah (1894), 63 L. J. Q. B. 496 ; 
10 T. L. B. 387 ; 1 Mans. 429 ; 10 B. 898 ; 8 
Tax Cas. 255, D. C. 

228. Subscriptions to trade association — For 
mutual assistance in strikes.] — The owners of a 
colliery were subscribers to a coal owners* associa- 
tion, which indemnified its subscribers against 
losses occasioned by strikes. In returning the 
profits of the colliery for income tax purposes they 
claimed to deduct the yearly average excess of 
their contributions over the amounts received by 
them as indemnities ; — Held : the money sought 
to be deducted was not money wholly & exclusively 
laid out for the purposes of trade, &> therefore the 
deduction could not be allowed. — Bhymnby Iron 
Co. V . Fowler, [1896] 2 Q. B. 79 ; 65 L. J. Q. B. 
524 ; 44 W. B. 651 ; 12 T. L. B. 404 ; 40 Sol. Jo. 
546 ; 3 Tax Cas. 476, D. C. 

Annotations : — Coiisd. Strong of Romsoy v, Woodlflold 

(190d), U3 L. T. 361. Guest. Keen &; Nettlefolds 

u. Fowler, [1910] 1 K. B. 713. Reid. Moore v. Stewarts 

& Lloyds (1906), 6 Tax Cas. 501. 

224. For keeping up prices — Expenses Sc 

payments to trade pool of profits.] — ^Applts., who 
were manufacturers of steel hoops, were, with 
two other firms who carried on siniilar businesses, 
members of an.assocn., called the Steel Hoop 
Manufacturers* Assocn., which was formed for the 
purpose of keeping up prices & thus enabling its 
members to earn larger profits by agreeing to 
adhere to fixed prices & thereby preventing com- 
petition among themselves. By the rules of the 
assocn. each of the firms was entitled to a fixed 
percentage of the total orders ; the bool^ of each 
firm showing the quantities of steel hoops invoiced 
were to be audited every six months, & an account 
was then to be made up showing the proportion 
due to each firm, & in the event of any firm 
having invoiced more than its proper percentage 


it was to pay into a pool the sum of 10s. on each 
ton of the excess, which amount the assocn* 
distributed in due proportion amongst those firms 
who had invoiced less than their prox>ortionate 
quantities. Applts., in arriving at the amount 
of the profits of their trade assessable to income tax, 
claimed to deduct the excess of the total payments 
made by them to the assocn. over the amounts 
received therefrom on an average of the three 
prece^ng years, such excess consisting of the 
excess of payments to the pool over the receipts 
therefrom, & payments towards the administra- 
tion expenses of the association : — Held : the 
excess so paid by applts. was “ money wholly 
& exclusively laid out or expended for the purposes 
of ** their trade within Income Tax Act, 1842 
(c. 85), 8. 100, Sched. D., Buies applicable to 
Gases I. & II., r. 1, therefore applts. were entitled 
to the deduction claimed. — Guest, Keen, Nettle- 
folds, Ltd. V. Fowler, [1910] 1 K. B. 713 ; 79 
L. J. K. B. 563 ; 102 L. T. 861 ; 26 T. L, B. 337 ; 
5 Tax Gas. 511. 

Brewery company.] — See Sub-sect.'7, N. (a) ^ post 

225. Cemetery company — ^Expense' of upkeep of 
graves — ^Paid for in lump sum — Capitalisation of 
expense.] — ^Applts. were a commercial & dividend 
paying co. owning & occupying two cemeteries 
of which they were the freeholders. They under- 
took in perpetuity the repair of graves & monu- 
ments, & the decoration of graves, upon the pay- 
ment of lump sums of money ; — Held : in cal- 
culating the balance of profits upon which applts. 
were liable to be assessed to income tax under 
Income Tax Act, 1842 (c. 35), s. 60, Sched. A., 
No. III., there ought to be set against the lump 
sums not merely the sums annually expended by 
applts. in the maintenance, repair & decoration 
of the graves & monuments, but the capitalised 
value of the whole of the expenditure that applts. 
might be estimated to incur in dischargi^ the 
obligations in perpetuity in respect of which the 
lump sums had been paid. — London Gbmbtery 
Go. V, Barnes, [1917] 2 K. B. 496 ; 86 L. J. K. B. 
990 ; 15 L. G. B. 543 ; 7 Tax Gas. 92 ; svb nom. 


earning such profits, but were charges 
incurred after the profits were earned. 
— Board of Rbvbnub v. Muniswami 
Ohbtti Sc Sons (1923), I. L. U. 47 Mad. 
653.— IND. 

d. Tax on companies,} — Tax on 
cos. should bo deducted as a business 
allowance in assessing income. — ^1 n- 
ooMB Tax Comrs. (Madras) v. 
Lkdunoadi Bank, Ltd. (1924), I. L. R. 
47 Mad, 667.— IND. 

e. Ouaraniee,] — ^Alyaibr v, Mahaf- 
FBY, [1925] N. 167.— IR. 

1. Loan repaid with bonus — De- 
duction of bonus,} — A 00 . borrowed a 
large sum of money. Sc undertook, 
cdong with repayment of the capital 
sum borrowed, to pay the lenders a 
bonus of 10 per cent, thereon : — Held : 
in estimating the balance of profits Sc 
gains chargeable under Schedule D., 
the CO. wore not entitled to deduct 
the amount of the bonus from the 
profits of the year in which it was 
paid. — Arizona Copper Co. v. Sur- 
veyor OF Taxes (1891), 19 R. (Ot. 
of Sess.) 150. — SCOT. 

-g« production of income as a 
wAote.]— Under New South Wales 
. ^ Assessment Act, 

1805, 8. 27, the taxable amount of 
resp.’s income was limited to the 
amoimt of its income derived from 
mtges. ; under sect. 28 (i) certain 
enenses incurred by the taiqpayer ** in 
moduotion of his income ** were to 
be deducted ; by the true 

^e sub-sect. reap, wae 
entiUed to deduct all exiienses incurred 
in the production not merdr of its 


mtge. income, but of its income as a 
whole. — Taxation Comrs. v. Tbeck, 
[1899] A. C. 254 ; 70 L. T. 601.— AUS. 

h. Removal to larger premises — 
Expenses of removal,} — ^A co. moved 
their business to larger premises, & 
defrayed the whole cost of removal out 
of revenue. In calculating their profits 
for assessment under Schedule D., 
the CO. claimed a deduction for the 
expenses of carting from the old yard 
to the new. Sc of taking down & re- 
erecting two cranes ; — Held : those 
items wore not allowable deductions. — 
Granite Supply Assocn., Ltd. v, 
Kitton (Surveyor of Taxes) (1905), 
5 Tax Cats. 168. — ilOOT. 

k. Rubber company — Expense of 
superintending t weeding, etc,, whole 
estate — Where small portion only pro- 
ductive,} — A rubber co. had an estate, 
of which in the year under review one- 
soventh only produced rubber, the 
other six-sevenths being in process 
of cultivation for the production of 
rubber. Rubber trees do not yield 
rubber until they are about six years 
old. Expenditure f or supeilntendenoe, 
weeding, etc., was incurred by the 
co. in respect of the whole estate : — 
Held : in arriving at their assessable 

8 refits the co. were entitled to deduct 
tie expenditure for supezintendenoe, 
weeding, etc., on the whole estate Sc 
not one 'Seventh of such expenditure 
only. — ^Vallambbosa Rubber Co., 

(Surveyor of Taxes) 
(1910), 8 Tax Cas, 529.— SOOT. 

1. Letfing furnished house — 
pence of reniing house elsetv^e,] — A 


lady made a profit by letting her 
furnished house for two months, &. 
when assessed for income tax thereon, 
claimed to deduct the rent of another 
house which she had taken to reside 
in during that period : — Held : this 
lent was not an expense necessarily 
incurred in earning the profit, Sc the 
deduction should be disallowed. — 
Wylie v. Inland Revenue, [1913] 
S. O. 16.— SCOT. 

m. Directors* dividends part re- 
muneration,} — ^The arts, of assocn. of 
a CO. contained a provision that the 
dividends on shares held by directors 
wore to be regarded as part of the 
remuneration of the directors. The 
shares held by the directors had been 
acquired by them for valuable con- 
sideration Sc were held unconditionally : 
— Held : the dividends on the shares 
held by the directors were not an 
admissible deduction in computing the 
profits of the co. — Eyres (Surveyor 
OF Taxes) V. Finnieston Bnoineerinq 
Co., Ltd. (1916), 7 Tax Cas. 74.— SOOT, 

n. Expenses on plan of dUerations ,} — 
In Jan. 1912, premises were purohased 
by a 00 . for £725. The oo. proposed to 
alter the premises. Sc expended £60 
on plans of the alterations : — Held : 
as l^nanoe (1900-10) Act, 1910 (o. 8), 
s. 26 (4) <5), provided for deduction 
not of the amount of the expenditure 
for the purpose of any bnslness but 
of the value attributable to that 
expenditure, the deduction of the sum 
of £60 was not in any ovent wairranted, 
seeing that it had not created any value 
in the iubieote. — I nland Revenue e. 
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London Obmbtbry Co. v. Inland Bbvenub 
OoHBS., 117 L. T. 161. 

226. Insuranoe iMremlums — On plant leased to 
subsidiary company — ^No obligation to insure.] — 

Union Cold Storage Co., Ltd. v , Jones, No. 270, 

post, 

On tied houses owned by brewery.] — 

See No. 287, poet, 

B. Annual Value of Land and Buildings 
Occupied in connection loith Trades^ etc. 

Schedule D., Kules applicable to Oases I. &c II., 
rr. 3 (c), 6 (1). 

227. Bank premises — Part used as manager’s 
house — ^Deduction in respect of whole building.]— 

By Income Tax Act, 1842 (c. 36), s. 100, Sched. 1 )., 
Case I., r. 1, the duties in respect of any trade are 
to bo charged on a sum not less than the full amount 
of the balance of the profits of the trade “ without 
other deduction than is hereinafter allowed ; ** 
& by Buies applicable to Cases I. & II., r. 1, in 
reference to such duties, no deduction shall be 
allowed for “ any disbursements or expenses what- 
ever, not being money wholly or exclusively laid 
out or expended for the purpose of such trade,** 
etc., ‘‘ nor for the rent or value of any dwelling 
house, etc., except such part thereof as may be 
used for the purposes of such trade or concern 
not exceeding the proportion of the rent or 
value hereinafter mentioned.** Besps., a banking 
co. carried on their business in buildings which 
contained accommodation occupied as a dwelling 
house by the manager or resident agent : — Held : 
i*esps. were entitled to deduct from their profits 
before returning them for assessment under 
Schedule D. the annual value of the whole bank 
premises, including the part occupied by the 
manager. — ^Bussell v. Town & County Bank 
(1888), 13 App. Cas. 418 ; 68 L. J. P. C. 8 ; 69 
L. T. 481 ; 63 J. P. 244 ; 4 T. L. B. 600 ; 2 Tax Cas. 
321, H. L. 

Armhtationa : — Oomd. Smith r. Lion Brewery Co., [1009] 
2 K. B. 912. Apld. General Hydraulic Power Co. v. 
Hancock. [1914] 2 K. B. 21. Enid. Usher's WUtshire 
Brewery v. Bruce, [1915] A. C. 433. Apld. Stevens v, 
Bouste^. [1918] 1 K. B. 382. R^d. DUlou v. Haver- 
fordwest Corpn. (1891), 39 W. 11. 478 ; Tennant v. Smith. 
[1892] A. C. 150 ; Brickwood v. Reynolds, [1898] 1 Q. B. 
95 : Taxation Comrs. v. Antill, [1902] A. C. 422 : Smith 
1 ). Moore, [1921] 2 A. C. 13. Mentd. Lowin v, Newnes, 
Lewin V. Wame (1904), 90 L. T. 160. 

228. Method of computation — Average of three 
years — Assessment increased during average 


period.] — A oo. carrying on a business owned 
certain lands [freehold & leasehold] which wete used 
exclusively for the purposes of the business. In 
an assessment made on the co. under Schedule D. 
of Income Tax Acts for the year ending Apr. 6, 
1912, the annual value of the lands as represented 
by the Schedule A. assessment in each of the three 
previous years was deducted from the profits of 
each of the years before striking the average. 
The amount assessed imder Schedule A. for the 
year of assessment was larger than in the previous 
years, & the co. claimed that the average profits 
for the three previous years should be ascertained 
without the deduction of the amount of the 
Schedule A. assessment in each of the years, &> 
that from the amount of the average profits thus 
ascertained the amount of the Schedule A. assess- 
ment for the year of assessment should be 
deducted : — Held : the contention of the co. was 
erroneous & that the assessment had been made 
upon the right principle. — G eneral Hydraulic 
Power Co., Ltd. v. Hancock, [1914] 2 K. B. 21 ; 
83 L. J. K. B. 906 ; 111 L. T. 251 ; 30 T. L. B. 
203 ; 6 Tax Cas. 445. 

Annotation : — Consd. Stevens v. Boiistoad, [1918] 1 K. B. 382. 

229. Premises occupied abroad — Deduction of 
annual value — Though not assessable under 
Schedule A.]-yBesps. who carried on business in 
London & at Singapore & Penang claimed to deduct 
as an expense in arriving at the amount of their 
profits or gains assessable to income tax under 
Schedule D. the annual value of the premises 
owned & occupied by them at Singapore & Penang 
for the purpose of their business : — Held : the 
annual value of the premises in question was a 
proper deduction in arriving at resps. profits 
or gains assessable to income tax under Schedule D. 
& this was not affected by the fact that the 
premises being situated abroad were not assessable 
to income tax under Schedule A. — Stevens v, 
Boustead (E.) & Co., [1918] 1 K. B. 382 ; 87 
L. J. K. B. 321 ; 118 L. T. 294 ; 34 T. L. R. 143; 
62 Sol. Jo. 211 : 7 Tax Cas. 107, 0. A. 

See, now, Schedule D., Rides applicable to 
Cases I. & IT., r. 5 (1), re-enacting 1918 Act, s. 26. 

C. Sums Expended in Repairs, 

See Schedule D., Rules applicable to Cases I. & 
IT., r. 3 (d). 

230. Operation of rule.] — Usher’s Wiltshire 
Brewery, Jjhd, v, Bruce, No. 287, post, 


Scottish Newspaper Pubijshing Co., 
Ltd., [1916] S. O. 463 : [1916] 1 S. L. T. 
248 ; 53 So. L. R. 723.-HSOOT. 


o. Expenses incurred in reducing 
capital of limited company ,] — ^A limited 
CO. which had incurred a large debit 
balance on its profit loss accoimt 
applied to the ct. to have its capital 
reduced so as to enable it to resume the 
payment of dividends out of profits 
which would otherwise have fallen 
to be applied in extinguishing the 
debit balance : — Held : the expense of 
carrying out the reduction was not a 
proper deduction from the profits for 
the purpose of assessment to income 
tax in respect that it was not made for 
the purposes of the trade of the co., 
but for the purpose of distributing the 

e rofits of the trade after they had 
een earned. — Thomson (Archibald) 
Black & Co.. Ltd. v. Inland 


Revenue, [I9li] 
§0. L. R. 185 ; [19 

SCOT, 


S. C. 289 ; 56 

19] 1 S. L. T. 122.— 


PART V. SECT. 2, SUB-SECT. 7.— B. 

p. Method of oomputafion — Ground 
rent paid ,] — A oo. oarryiiig on business 
in business premises oooupied by it at 
n ground rent is not entitled, for the 


purpose of ascertaining the balance of 
its income liable to income tax, to 
deduct as an outgoing any sum beyond 
the ground rent actually paid by it, as 
representing the fair annual value of 
the premises occupied by it for its 
business. — Taxes Comr. v, Duthie & 
Co. Ltd. (1899), 17 N. Z L. R. 139.— 
N.Z. 

q. Croum lands — Exempt from land 
tea:.]— The lessee of Crown lands which 
are exempt from land tax is not 
entitled to a deduction from income 
tax in respect of a sum representing 
the fair rental value of such land & the 
improvements thereon, such sum not 
being comprised among *' losses, out- 
goings including interest & expenses 
actually incurred . . , in the production 
of his income," & the only exemptions 
being in respect of land subject to 
land tax. — Taxation Comrh. t>. Antill 
(1902), 71 L. J. P. C. 81.— AUS. 

r. Occupied for pastoral 

agricultural intrposes.]— Land occupied 
Sc used solely for pastoral Sc agricultural 
purposes, is " business premises," Sc 
a pastoral tenant of the Crown in 
Western Australia is entitled to the 
deduction of 4 per cent, on the value 
of the land of all improvements 


erected thereon by him for the purpose 
of carrying on his business of pastoralist 
Sc agriculturalist, but not on the value 
of buildings used solely as dwelllng- 
hoiisos by himself or his employees. — 
Burt v. Taxation Comr. (1912), 15 
C. L. R. 469.— AUS. 

t. School sports ground .] — In making 
a return for assessmont for income 
tax under Schedule D. of the In- 
come Tax Acts a oo. oarrying on the 
business of a school deducted from the 
profits the amoimt of a dupllcand 
falling due at definite periods Sc paid 
during the year in question for ground 
owned by the oo. Sc used for the sports 
of the Bohool: — Held: the payment 
was in respect of ownership of the< 
ground apart from the business carried 
on in the sohool. Sc the co. were not 
entitled to deduot it in estimating the 
balance of the profits of their business 
tor the purposes of assttsment to 
income tax, — Inland Revenue v, 
Merchiston Cabtle Soh^l, Ltd., 
[1921] S. C. 863 ; 58 So. L. R. 585 ; 
[1921] 2 S. L. T. 140.— SCOT. 

PART V. SECT. 2, SUB-SECT. 7.— C. 

280 1. OperaHon of rule ,] — The comrs. 
in aoieBsing a iwway oo. imder 



Ikooub I^az. 


Sect, 2 , — Catee I. ^Trades: Sub-aed, 7, C., D. 

B, (a) <fe (6)0 

281, Premises ooou]»ied for the purpose of 
such trade — ^Whether limited to premises occu- 
pied by person assessed — ^Tled houses owned by 
brewers.]~The provision of Income Tax Act, 
1842 (c. 35), s. 100, Sched, D., Buies applicable 
to Case I., r. 3, which authorises a deduction, in 
estimating the balance of profits & gains of a 
trade, in respect of the expenditure on repairs 
of “ premises occupied for the purpose of such 
trade,** applies only to premises occupied by the 
person assessed for the purpose of his trade. 
Applts., a firm of brewers, in order to increase 
their trade, purchased licensed houses which they 


A mitigated penalty of 22,000, aum to 
the costs of the Crown , all imputatkma on the moral 
culpability of resps. being 'mthdrawn, d? it b^ng 
made clear to the public that resps. had not been 
taking part by connivance or consent in trading 
with the enemy, but had only been g\ulty of care- 
lessness. Jud^ent in favour of the O^wn was 
entered against resps. in the mitigated penalty of 
£2,000 to cover the costs of the Crown : — Held : 
the penalty was not a loss connected with or 
arising out of** the trade or business within 
Income Tax Act, 1842 (c. 35), s. 100, Sched. D., 
Buies applicable to Case I., r. 3, & was therefore 
not a proper deduction in arriving at the profits 
of resps.* trade or business for the purpose of excess 
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all the beer, wines. Sc spirits to be sold therein. 
By reason thereof applts.* profits had been 
materially increased. The repairs to these houses 
were executed & paid for by applts., Sc they claimed 
in arriving, for the puipose of the income tax, at 
the balance of the profits Sc gains of their trade 
to be entitled to a deduction in respect of the sum 
expended on those repairs : — Held : applts. were 
not entitled to any deduction in respect thereof. — 
Bbickwood Sc Co. v. Beynolds, [1898] 1 Q. B. 95 ; 
67 L. J. Q. B. 26 ; 77 L. T. 456 ; 62 J. P. 51 ; 46 
W. B. 130 ; 14 T. L. B. 45 ; 3 Tax Cas. 600, 0. A. 

Annatationa : — ^Difltd. Strong of Komsey v, Woodifleld 
(1905), 93 L. T. 361 ; ()ue8t, Keen & Nettlefolde v. Fowler, 
fl910J 1 K. B. 713 ; Smith v. Lion Brewery (3o., [1911] 
A. C. 160. Overd. Usher's Wiltshire Brewery tJ. Bruoe, 
(1916] A. C. 433. Oonid. Union Cold Storage Co. v. 
Jones (1924), 8 Tax Cas. 725. Reid. Sonthw^ v, SavUl 
(1901), 4 Tax Cas. 430. 

282. Letting houses part of trade.] — 

Usher’s Wiltshire Brewery, Ltd. v. Bruce, 
No. 287, poet 

D, Lose Connected with or Arisinq out of Trade, 

See Schedule D., Buies applicable to Cases I. & 
IT., r. 3 (e), 

288. Compensation paid to Invitee — Guest at Inn 
owned by brewery company— Damage caused by 
negUgence.j—^TRONQ & Co., Ltd. v, Woodi- 
FIELD, No. 290, post, 

284-. Railway passenger.] — Strong & Co., 

Ltd. V. WooDiFiELD, No. 290, post 
285. Penalties tor breach of custom regula- 
tions.] — ^Besps., who carried on the business of oil i 
exporters, were sued for a penalty on an infonua- < 
tion oxliibited by the A.-G. imder Customs Con- i 
soUdation Act, 1876 (c. 36), s. 139, as extended < 
by Customs (War Powers) Act., 1916 (c, 31), s. 6 (1), i 


^xcise witn respect to a consignment of oil shipped 
by them to Norway. The action was settled in 
ct. by consent on an agreement by resps. to pay 


’ principle as income tax, subject to certain modifioa- 
[ tions contained in finance (No. 2) Act, 1915 
, (c. 89), s. 49 (1), not material to the present case. 

To be within the sect, the loss must be something 
within commercial contemplation Sc in the nature 
of a commercial loss. — Inland Bbvenub Combs. 
V, Warnes & Co., [1919] 2 K. B. 444 ; 89 L. J. 
K. B. 6 ; 121 L. T. 125 ; 35 T. L. B. 436. 
Annotation: — ^Apprvd. I. R. Comrs. v. Von Glehn, [1920] 

2 K, B. 553. 

286. .] — ^Applts., who were general pro- 

duce merchants, were sued for penalties on in- 
formations exhibited by the A.-G. under Customs 
Consolidation Act, 1876 (c. 36), s. 139, as extended 
by Customs (War Powers) Act, 1916 (c. 31), s. 6 (1), 
for breaches of the orders Sc proclamations relating 
to the requirements of the Board of Customs £ 
Excise with respect to certain consignments of 
goods. The actions were settled by consent on 
an agreement by applts. to pay a pen^ty of £3,000, 
without costs upon terms that the record was 
withdrawn. Applts. incurred legal costs to the 
amoimt of £1,074 12a. Od. in connection with these 
proceedings. They claimed that these sums of 
£3,000 & £1,074 12a. 7d. were proper deductions 
in arriving at profits for the purposes of excess 
profits duty. The special comrs. found that the 
penalty or loss of £3,000 & costs was incurred by 
applts. in the course of carrying on their trade, Sc 
was incidental thereto. Sc decided t^t the 
deductions were admissible. On appeal to the 
revenue judge this decision was reversed. On 
appeal : — Held : the penalty or loss of £3,000 Sc 
costs was not a “ loss connected with or arising 
out of ** the trade or business within 1842 Act, 
s, 100, Sched. D., Buies applicable to Case I., r. 3, 

& was therefore not a proper deduction in arriving 
at the profits of resps.* trade or business for the 
purpose of excess profits duty, which was oalcula^d 
upon the same principle as income tax subject 
to certain modifications contained in finance 
(No. 2) Act, 1916 (c. 89), a. 49 (1), not material to 
the present case. To be within the sect, the loss 


Bobedule D. for inoome tax allowed a 
dedtiotioQ from inoome of sums 
expouded or sot aside for renewal Sc 
ropairs of plant during the year. — 

UAXBDOKIAN RT. (^. V, INOQHS TaX 

Special Oo^. (1880], 8 R. Ot. of 
Bess.) 89 ; 18 Sc. L. R. 85.-HBOOT. 

230 li. .) — A harbour, assessed 

1 Income Tax Act, 

the preceding year, oannot 
<i«duotion in lespect of cost of 
lepalm on the average of the three 
preceding years In terms of Schedule D. 

respect that suoh a 
of deduction would he inoon> 
5:52?^ ^ assessment on the 

profits of on© year.— Dumbarton 

S. 0. 


fits of a 00 . under Schedule D. for the 
pjppose of nrovlso (a) of Finance Act, 
1915 ( 0 . 62), 8. 14 (1);— HeW; the 
proper deduction from rents for repcdrs 
was the actual ocwt of repairs incurred, 
& not the one 'Sixth allowed under 
Finance Act, 1894 ip. 30), a. 36.— 
Rosyth Building Sc Estate Co., Ltd. 
V, IszAND Revenue, [19211 8 . C. 372. 
—SCOT. 
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inmiiM is to be taken, less cert^ 
ueduouons, one of which deductions 
may he the low sustsdned hy the oo. 

own _ Qiee. — Me 




B. C. R. 184.—CAN. 

b. RaUicay company — JLoea on stih- 
aidiary undertaking.y^X railway oo. 
was assessed upon their inoome for 
the year preceding the year of assess* 
ment. Sc in estimating the amount of 
assessable inoome the comrs. dis* 
allowed a deduction which was claimed 
In respect of a loss upon the working 
Sc depreciation in the value of oertain 
steamers, on the ground that the 
steamers had ceased to form pajH> of the 
railway co.'s undertaking in the year 
of assessment. The steamer tt^e 
had been Introduced by the oo. 9c 
carried on under statutory powen, 
whtoh were still in force, hut for the 
year of assessment part of that tn^ 
had bewi taken over Sc oanied on hy 
a miVate trader under an agreement 
with the 00 . while the rest had bm 
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muiit ba something within commercial contempla- 
tion ^ in the nature of a commercial loss. — 
ImAND Bbvbnitb Combs, v. Von Glbhn, [1920] 
2 K. B. 668 ; 89 L. J. K. B. 690 ; 123 L. T. 838 : 
86 T. L. B. 468, 0. A. 


Capital Withdraion or Sums Employed 
as Capital. 

(a) Loss or Exhaustion of Capital. 

See Schedule D., Buies applicable to Case 1., r. 1. 

287. Initial capital outlay — ^Wasting assets — 
Coal mine.] — Knowles v. McAdam, No. 12, arde. 

288. Nitrate ground.!— An English co. 

owned land abroad which they had bought for a 
large sum, So where they carried on a manu- 
facture of nitrates So iodine by working up certain 
deposits found on the land. In estimating their 
yearly profits So gains from the sale of the nitrates 
St iooine for assessment to the income tax under 
Income Tax Act, 1842 (c. 85), s. 100, Schedule D. : 
— Eeld : the co. were not entitled to make any 
deduction in respect of the exhaustion of the 
deposits. 

There is no doubt whatever that the scheme of 
the enterprise of this co. was to invest their capital 
in the acquisition of this property So then to proceed 
to work it as a mining concern (Lord Bobertson). 
— ^Alianza Co., Ltd. v. Bell, [1906] A. 0. 18 ; 
76 L. J. K. B. 44 ; 93 L. T. 705 ; 54 W. B. 413 ; 
22 T. L. B. 94 ; 60 Sol. Jo. 74 ; 6 Tax Cas. 172, 
E[. L. 

Annotations : — Consd. Kauri Timber Co. v. Taxes Comr., 
[1913] A. 0. 771 ; Smith v. Moore, [1921] 2 A. C. 13. 

289. Purchase of business — Uncompleted 

contracts.] — (1) Part of the business taken over by 
a CO. conidsted of imexecuted contracts : — Held : 
the price paid for such contracts was not a de- 
duction from the profits arising from their per- 
formance. 

(2) The co. paid to the shareholders of other cos. 
without deducting income tax, interest during the 
construction of works contracted for : — Eeld : 
the CO. must pay income tax on such intei'est. — 
City op London Contract Oorpn. v. Styles 
(1887), 4 T. L. B. 61 ; 2 Tax Cas. 239, C. A. 
Annotations: — Aa to (1) Apld. Alianza Co. v. Bell, [1905] 

1 K. B. 184. Distd. Liverpool & London Sc Globe Insoe. 
V. Bennett (1911), 80 L. J. K. B. 1269. Oonsd. Stott v. 
Hoddlnott (1916), 7 Tax Cas. 85 ; Hall v, 1. R. CSomrs., 
[1921] 3 K. B. 152. Apprvd. Smith v. Moore, [1921] 2 
,A. C. 13. Bald. VallcunbroBa Rubber Co. v. Farmer 
(1910), 5 Tax C3as. 529 ; Moore v. Hare (1914), 6 Tax Cas. 
572. 

Purohass of tied house by brewery .] — See 

No. 284, post. 


Capital expended in sinking shafts— Whether 
payments in nature of capital expenditure.]— See 
No. 13, ante, Nos. 247, 248, post, 

24f0. Loss on alteration of factory— Installation 
of machinery.] — ^A co. to extend its business 
opened a manufactory So fitted machinery, but 
subsequently closed it, removed a portion of the 
machinery, & re-opened the manufactory on a 
smaHer scale, & thereby lost a portion of the 
original expenditure : — Eeld : this was a loss of 
capital. So no deduction could be allowed. — 
Smith v. Westinghouse Brake Co. (1888), 4 
T. L. B.649; 2 Tax Cas. 367, D. C. 

Annotation: — Befd. Reid’s Brewery Co. v. Mole, [1891] 

2 Q. B. 1. 

241. Loss on shares taken up to secure contract.] 

— ^Applt. carried on the business of architect, 
surveyor So engineer at Oldham, So in order to 
secure contracts for the erection of mills it was 
necessary for him to take up shares of the milling 
cos. granting the contracts. The shares taken up 
were subsequently sold at various dates at a loss. 
The sale of the shares was necessary to provide 
fimds for securing new contracts: — Eeld: the 
loss was a loss of capital So was not an admissible 
deduction in arriving at applt.’s profits for assess- 
ment. — Stott v. Hoddinott (1916), 7 Tax Cas. 
86 . 


(h) Payments in the Nature of Capital 
Expenditure. 

See Schedule B., Buies applicable to Cases !• 
So II., rr. 3 (d), ( / ). 

242. Whether payment capital or income — 
Question of fact.]— Mobant v. Wheal Grbnvtllb 
Mining Co., No. 247, post. 

243. .]— OuNswoRTH V. Vickers, 

Ltd., No. 251, post. 

See, also, No. 13, poet 

244. Premium for lease.] — In order to ascer- 
tain what are the profits So gains of a trade for the 
purposes of Income Tax Act, 1842 (c. 35), Sched. D., 
the annual expenditure, one element of which 
was the rent, should be deducted from the gross 
profits So gains. Where a lessee pays a ground rent 
of £260 per annum, having already paid £34,000 
as a premium for a lease of twenty-two years, he 
has no right to deduct one twenty-second part of 
the premium in each year, although the lease 
sinks in value as every year is cut off from it. 
The right principle is to deduct nothing in the way 
of outlays of money in the shape of expenditure 
of capita for the future benefit of the estate, but 
only what may be called current expenditure, that 


Xiven up altogether : — Held : that 
steamer trafflo was still part of the 
undertaking of the oo. & the deduction 
should be allowed. — H ighland Ry. 
Co. V, Income Tax Combs. 

13 R. (Qt. of Seas.) 199 ; 23 So 
116.-~SCOT. 



PART V. SECT. 2, SUB-SB(3T, 7.— 

E. (a). 

837 i. Initial capital oiUlav — Waating 
aaafla^^oal wine.]— In estiunatlng the 
lull amount of the balance of the 
profits & gains of a oolUery which was 
worked by the proprietor : — Held : 
BO allowaiu^ was to be made for 
depreotation of capital by the mine 
pwag, worked out. — v. Fabik 
( 1878), 6 R, <Ct. of Seas.) 270,-H8COT. 

r — : .J— A 00 . which carries 

^ The buslnoss of cutting, milling, 
« filing standing timber owned 
swoh it Is xmder no obll- 
imm^ately to out down. Is 
antitied, under the Jaw of New 
m its assessment for Inoome 
to deduct from the gross proceeds 


of its business the cost to tlie co. of the 
timber trees cut down on the ground 
that they represent an exhausted 

f iortion of the original capital out- 
ay for acquiring the timber i^hts with 
the necessary possession of land to 
enable these to he exorcised. — Kaubi 
Timbeb Co., Ltd. o. Taxes Comb. 
(1913), 109 L. T. 22.— N.Z. 

d. Loaaea incurred in realiaing 

aeourUiea ,] — ^A bank maintained for 
the purposes of its business a large 
reserve fund, created out of profits, 
consisting partly of oaah Sc partly 
of consols Sc other marketable 
securities, which in the course of the 
bank’s business had to be realised from 
time to time. In the course of such 
realisation oertain losses had been 
Incurred, Sc the bank claimed to deduct 
th^e losses from its total Inoome for 
the year in which the losses occurred. 
The comr. of taxes claimed that these 
were losses of caidtal Sc not deductible : 
— Held : the losses must be treated as 
losses inouned as part of the ordinary 
business of the bank. — ^U kion Bank op 


Australia v. Taxes Comb., [1920] 
N. Z. L. R. 649.— N.Z. 

e. Depreciation in value of in- 

veatmenta.l — ^An Investment trust co. 
took powers In its memorandum of 
assoon. to vary Its investments Sc 
generally to sell or exchange any of its 
assets : — Held : the llablUtv of profit 
made by realising Investments at 
larger prioes than were paid for them 
to assessment was not affected by a 
depreciation In the book value of other 
investments which the co. oontinued 
to hold. — Scottish Investment Trust 
Co. V. Fobbes (1893), 3 Tax Can. 231. — 
SOOT. 

PART V. SECT. 2. SUB-SECT. 7.-- 

B. (b). ^ 

844 i. Premium for leaaS .} — The lease 
of oertain business premises, oooopled 
by a firm of furniture dealers, exp&ed. 
The landlord demanded a cash pay- 
ment as a condition of renewing the 
lease. The firm, being unable to find 
suitable premises elsewhere, paid the 
sum demanded. Sc obtained a renewal 




Income Tax. 


Seel, 2 . — Case /. — Trades : Suh^seel* 7, E, {h), 


i3y the average current repairs for a period of three 
years, or one year, as the case may be. — G iliatt 
h Watts v. Oolquhoun (1884), 33 W. B, 268 s 
2 Tax Gas. 76. D. 0. 

Annotations : — FoUd. Smith r. Westlnfirhoiise Brake Co. 

(1888h 4 T. L. K. 649. Oonsd, Allamsa Co. v. Bell, [1905j 

1 K. B. 184 ; Usher's Wiltshire Brewery v. Bruce, fl914] 

1 K. B. .357. BeM. Held's Brewery Co. v. Male, [1891] 

2 Q. B. 1. 

Lease of tied house.] — See No. 284, post, 

245. Annual sums set aslde~~For future restora- 
tion of plant, etc. — Property purchased In defective 
condition.] — corpn. purchasing gasworks in a 
defective structural condition is not entitled to 
deduct sums set aside annually to be expended in 
future years on restoring the plant & apparatus. — 
Clayton v. Newcastle-under-Lyme Corpn. 
(1888), 2 Tax Cas. 416, D. C. 

246. Mine — Expense of sinking shaft — Whether 
conclusively capital expenditure.] — Coltness Iron 
Co. V, Black, No. 13, ante, 

247. “Cost book** mine.] — Oomrs. 

of Inland Bevenue having decided that in the case 
of cost book mines, & under the Stannaries Acts, 
there was no sucli tiling as capital, & that there 
could be no profit in working such a mine until 
every expenditure had been met, & that therefore 
the cost of sinking a new shaft was not capital 
expenditure, but working expenditure, & could 
be deducted in assessing the annual profits for 
income tax purposes; — Eeld : (1) the Comrs. 

were wrong in their finding that in such mines there 
(iould be no capital ; (2) in this respect there was 
no difference between a cost book mine & any other 
mine, & (3) the question whether the cost of 
sinking the shaft was capital expenditure or work- 
ing expenditure, or partly the one & partly the 
other, was a question of fact to bo decided on the 
circumstances of the case. — ^Morant v. Wheal 
Grenville Mining Co. (1894), 71 L, T. 758 ; 11 
T. L. B. 67 ; 39 Sol. Jo. 82 ; 3 Tax Cas. 298, D. C. 

Annotation : — As to (3) Gonsd. Bonner t?. Basset Mines (1913), 

108 L. T. 764. 

248. Expense of deepening shaft — Whether 

working costs.}— A mining co. claimed to be 
allowed as a deduction the cost of deepening a 
main shaft, the bodies of ore accessible from the 
original level having been practically worked out ; 

— Held : there was no evidence on which the 
opinion of the comrs., that the expenditure was 
proper working cost, could be supported Sc the 
deduction could not be allowed. — Bonner v. 
Basset Mines, Ltd. (1912), 108 L. T. 764 : 6 
Tax Cas. 146. 


I 249. Commutation of managor’s 
Manlier taken over on transfer of buslnttu — 
Agreement to eommute part of consideratloii for 
transfer.] — ^Upon the transfer of an insmrance 
business the transferees agreed to take into their, 
service the transferors* manager at a fixed salaryi 
with liberty to commute the same by payment 
to him of a gross sum to be calculated upon life 
tables. The transferees retained the manager’s 
services for a short time Sc then paid him a ^ross 
sum in commutation of his salary. They claimed 
to deduct that sum in estimating their profits for 
income tax ; — Held : the agreement to pay the 
commutation money was in fact part of the con- 
sideration for the transfer of the business, the pay- 
ment was therefore a “ sum employed as capital ** 

Sc could not be deducted. — ^Boyal Insurance Co. 

V, Watson, [1897] A. C. 1 ; 60 L. J. Q. B. 1 ; 76 
L. T. 334 ; 61 J. P. 404 ; 13 T. L. B. 37 ; 3 
Tax Cas. 500, H. L. 

Annotations : — ^Distd. Hancock v. General Reversionary 
& Investment Co., [1919] 1 K. B. 26. Befd. Rhymney 
Iron Co. V. Fowler, [1896] 2 Q. B. 79 ; Strong of Hornsey 
V. Woodifleld (1905), 93 L. T. 361 ; Vallambrosa Rubber 
Co. V. Farmer (1910), 5 Tax Cas. 529, 

250. Loss of loans to subsidiary company.] — 

Applts. carried on the business of zinc smelting, 
for which they required large quantities of blende, 
sulphide, of zinc. To supplement their own supply 
they formed a new co. for acquiring Sc working in 
the interests of applts. certain mines reported to 
contain blende. They owned practically the 
whole of the shares of the new co. Sc from time to 
time they advanced to the new co. money by 
way of loan at interest for the working of the mines, 
the later advances being reported as being made 
against blende, to be delivered. Some blonde was 
delivered, but, after deducting its value, a large 
balance remained due to applts. The new co. 
went into liquidation Sc applts. lost the whole of 
this balance, no part of which had been made 
up of advances against specific parcels of ore. 

In estimating their yearly profits Sc gains from their 
business for assessment to income tax under 
Income Tax Act, 1842 (c. 35), Sched. D. they 
claimed to deduct this balance as a bad debt ; — 
Held : these advances were an investment in a 
separate concern Sc a capital expenditure. Sc not 
money laid out exclusively for the purpose of the 
trade or advanced against specific parcels of goods 
to be delivered, & applts. were not entitled to the 
deduction. — English Crown Spei,ter Co., Ltd. 

V. Baker (1908), 99 L. T. 863 ; 6 Tax Cas. 327. 

Annotation : — Apld. Stott v. Hoddlnott (1016), 7 Tax Cas. 

85. 

251. Shipbuilders — Expense of dredging for 
channel as outlet to works.] — ^Besps.’ shipbmlding 


of the lease for live years at the old 
rent : — Held : for income tax purposes 
the cash payment was a capital expense, 
& it was not permissible to deduct, os 
an expense of trading for the year of 
charge, one>dfth of such payment in 
addition to the rent actually paid under 
the lease, — ^MacTaooakt (Inbpbctor 
OP Taxks) t). Strump, [1925] S. C. 699. 
— SCOT. 


846 i. Mine — Expense of sinkino 
shaft — Whether conclusiv^y capital ex 
pendtture ,] — ^The expense incurred bj 
a Arm of coal 8c iron masters In sinkins 
new pits to replace those worked out, 
8c in erecting buUdings in oonneotioi] 
with such pits, is chargeable to capital, 
& is not a doduotion allowable undei 
Inpome Tax Acta . — Re Appiib & Sons 
( 1875), 1 Tax Cas. 1.— SCOT. 

f. Issue of debenture stock ,] — South 
Brwbanib Gas 8c Liobt Oo., Ltd. e. 
Huohbs (1917), 23 0. L. R. 896.— 

AvS. 


g. Costs of defending patent .] — Costs 
paid 8c Inourred in connection with 
an action attacking the validity of a 

S atent ovmed as part of a business, 
le profits of which had been partly 
derived from the sale of the patented 
^tiole, is money used or intended to 
be used as capital in the business & 
cannot be deducted from the profits 
In ascertaining the income derived ^m 
the business. — -Taxes Comb. r. 
Ballinger 8c Co.. Ltd. (1903), 23 
N. Z. L. R. 188.— 14.Z. 


h. Improvement in plant .] — A rail 
]2[sy 1 b not entitled to deduol 
pom its profits sums expended li 
unprqvlng a section of the line so at 
to pring It up to the standard of the 
main lin^ nor the cost of the extra 
weight of heavy rails 8c chairs sub- 
^tuM lor lighter ones. — Hiqhlanc 
RT. Co, V. BAIJ)EB 8 T 0 N (Subvstob 
OP Taxes) (1869), 8 Tax Cas. 485.- 
SOOT. 


k. 8um set aside for insurance 
fund ,] — ^A shipping oo. partially insured 
one of its ships with underwriters 8c 
partially took upon itself the risk Of 
the loss of the ship, transferring 
annually from its revenue account 
to its ** insurance fund " a sum 
equivalent to the sum which would 
have been payable to an underwriter 
for taking tne risk which the co. thus 
took on itself. No deduction from the 
annual profits of the oo. in oaloulating 
income tax was allowed on the sums 
thus transferred from the co.'s revenue 
account to its "insurance limd." — 
Inland Revenue v. Western S.S. 
Co., [19073 B. C. 1006.— SCOT. 

l. Expenses of promoting BUIS in 
Barlicmient .] — In oonsequenoe of the 
unsatisfactory nature of the facilities 
given by a railway oo., a firm of coal 
masters Joined with other traders in 
promotiiig two Bills in Parliament 
for the oonstruotion of a railway litte. 
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Sc engineermg works at Barrow-in-Furness were 
approached by a channel which was open to all 
e^ippiz^ Sc which it was the duty of the harbour 
auwority to maintain. Subsequent to reaps, 
commencing business there in 1896 the harbour 
authority so neglected the maintenance of the 
channel that it began to silt up> Sc by gradual 
accretions it became much narrower Sc shallower 
so that it was no longer possible for vessels which 
could with safety get from & into resps. works in 
1896 to continue to do so. A complete restora- 
tion of the channel to its original condition would 
have cost about £300,000, which sum the harbour 
authority found it impossible to provide in order 
to perform their admitted obligation, whereupon 
resps. Sc the harbour authority agreed to complete 
a lesser & cheaper scheme which would make the 
channel sufficiently navigable. This involved 
the dredging of the channel to a depth of 2 feet 
6 inches inst^d of the 9 feet at low water at which 
it was in 1896, Sc to make this practicable a deep 
water berth was placed at some distance from the 
bar to enable vessels to rest there Sc cross the bar 
at high water on the following tide. This work, 
which was carried out in 1912, was paid for by 
resps. & the harbour authority, & the latter under- 
took its future maintenance. If this expenditure 
had not been incurred it would have been 
impossible for resps. to deliver a British battle 
cruiser then near completion at their works, Sc 
the expenditure enabled resps. to earn the profits 
upon which they were assessed to income tax. 
Kesps. claimed to deduct the amount expended by 
them in respect of the dredging Sc the construction 
of the deep water berth from their gross profits 
before ascertaining their taxable profits for 1912 
under Income Tax Acts : — Held : the expenditure 
was capital expenditure Sc therefore resps. were 
not entitled to deduct it from their gross profits 
before ascertaining their taxable profits. 

It was said that expenditure might be income 
expenditure although the work on which it was 
incurred endured beyond the year in which it 
was made. I do not differ from that altogether, 
but it does seem to me that the question must 
always be one of fact whether a particular ex- 
I)enditure can be put against partic\fiar work, or 
whether it must be regarded as enduring expendi- 
ture Sc as serving the business as a whole 
(RoWLATT, J.). — OUNSWORTH V. ViCKERS, liTD., 
[1915] 3 K. B. 267 ; 84 L. J. K. B. 2036 ; 113 
J.. T. 866 ; 31 T. L. R. 630 ; 6 Tax Cas. 671. 
Annot.(xtion8 .—Apia. Hancock r. General Reversionary & 
Investment Co., [1919] 1 K. B. 25. Confld. Atherton v. 
British Insulated & Helsby Cables, [1925] 1 K. B. 421 ; 
Rowntree v. Curtis, [1925] 1 K. B. 328. 

252. Shipbuilding contract — ^Payment on account 
of price — ^Further payment to be released from 
contract.] — ^A limited co. had as its objects to 
purchase Sc manage a steamship, to acquire or 
manage any other ship, to carry on the trade or 
business of a steamship owner Sc carrier, Sc to 
employ each of its ^ps in carrying goods, 
passengers Sc other things ; Sc in pursuance of 
these (mjects the co. purchased a steamship. By 


an a^eement made in Dec. 1919, between a firm 
of shipbuilders Sc the representatives of the co. the 
former undertook to build Sc sell Sc the latter to 
buy a steamship for £226,000, of which a first 
instalment of £30,000 was to be paid on the signing 
of the agreement. Sc the balance in the instalments 
therein mentioned. The co. paid the first instal- 
ment & the work was proceeded with, but before 
any substantial progress had been made the co. 
found that the cost of the vessel was so great that 
it could only be worked at a loss. In Jan. 1921, 
an agreement was therefore made between the co. 
Sc the shipbuilders, Sc was afterwards carried out, 
by which, in consideration of the co. paying the 
builders £60,000 to include the £30,000 already 
paid, the shipbuilding agreement was cancelled : — 
Held : in assessing the annual profits Sc gains of 
the co.’s business to income tax for the material 
year under the 1918 Act, no deduction should bo 
allowed in respect of the payment of £60,000 or 
any part of it, inasmuch as that payment was a 
capital expenditure Sc not a business expenditure 
for the purpose of earning profits. — Countess 
Warwick S.S. Co. v, Ogg, [1924] 2 K. B. 292 ; 93 
L. J. K. B. 736 ; 131 L. T. 348 ; 8 Tax Cas. 652. 

F. Bad Debts. 

See Schedule D., Rules applicable to Cases I, Sc 
II., r. 3 (i). 

253. Loss on advances to subsidiary company.] 

— English Crown Spelter Co., Ltd. v. Baker, 
No. 250, ante. 

254. Limited to trading debts — Whether debt 
of managing director to company included.]— 

Resp. CO. was incorporated in June, 1891, Until 
his death on Feb. 4, 1919, the business of resp. co. 
was managed by J, who was managing director 
Sc in sole control of it. From the evidence before 
the General Comrs. it appeared that no minute 
book had been kept with records of board meetings 
or general meetings of the co. There were no 
auditors Sc an almost entire absence of balance 
sheets. Sc it appeared that J. was allowed great 
latitude in the management of the co. J, was until 
his death a large shareholder in resp. co. Since 
Nov. 10, 1919, the whole of the shares had been 
held by another co. After the death of J. accounts 
were prepared, from which it appeared that many 
cash payments had passed through the co.’s 
accounts, which did not refer to the co.’s business, 
but to the private affairs of J., while payments 
had been made into the co.’s account which 
appeared to belong not to it but to J. In the 
result, J. was brought out in debt to the co. as at 
Feb. 28, 1919, to the amount of £14,584. In the 
balance sheet of Feb, 28, 1919, there appeared 
as an asset the sum of £14,584 as a debt duo to the 
CO. by deceased J. When the accounts for the 
subsequent period were prepared it was found that 
this debt was valueless, Sc the account was pro- 
perly written off as a bad debt. Resp. co. con- 
tended (a) that the amount in question was a 
trading debt ; (b) that it was part of the business 
of the CO. to lend money, Sc that by a course of 


which was intended to give them the 
nepeasary facilities & to make them 
^dependent of the railway oo. The 
Bills were ultimately dropped by 
agmment, whereby the railway co. 
yadertook to grant the desired 
laoilities ; — Held : the expenditure 
inomred by the firm in the promotion 
of the two Bills constituted a capital 
ou^y Sc was inadmissible as a 
ood^tion in oomputixig the firm’s 
'jollity to income tax. — Moore 
<4. V. Hare (1914), 6 Tax Cas. 

072.— SOOT* 


m. Hedempiion of debentures.] — 
During the yeare 1909—1911, resp. 
CO. i^ed by the issue of debentures 
ie83,705, which was used for the purpose 
of capital expenditure. In 1917 the 
directors paid over from the profits 
of the year the sum of £21,410, to the 
trustees of the debenture holders, 
for the redemption of debentures ; — 
Held: such profits did not rank as 
capital exiienditure for the redemption 
aUowanoe provided by Income Tax 
Act 41, 1917, 8. 23, Sc were subject 
to di'^end tax under sect. 38 of the 


Act. — Inland Revenue Ck>HB. v. 
Dundee Goal Co., Ltd., [1923] 
App. D. 331.— B. AF. 

PART V. SECT. 2, SUB-Sfi^T. 7.— F. 

n. Found bad in year ofwseasment 
— Incurred in previous year,]— In 
assessing the annual profits or gains 
derived from a trading concern for the 



under sect. 10 to a deduction in respeot 
of a debt found to be bad in the year 
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conduct over a long period J, had borrowed the 
money from the co. ; (c) that if the amount was 
regarded as a loan it was a commercial loan & not 
an investment ; (d) that J. was an employee of the 
co. Sc that the amoimt should be treated as a 
defalcation Sc allowed as a deduction from the 
profits for income tax. The General Oomrs. 
decided that the debt due by J. had arisen in the 
course of resp. co.'s trading Sc was a proper de- 
duction for income tax purposes Sc they allowed 
resp. co.*s appeal against assessment i—Held : 
there was no evidence on which the Oomrs. could 
so find. The debt in question was not a trading 
debt, Sc the Oomrs. had to assess the profits not of 
resp. CO. itself, but of its trade. — ^Ourtis v, Old- 
field (J. Sc G.), JJTD, (1926), 94 L. J. K. B. 655 ; 
133 L. T. 229 t 41 T. L. R. 373 ; 9 Tax Oas. 319. 

O, Armual Interest or Annuity or Anntuzl 
Payment out of Proftta, 

See Schedule D., Rules applicable to Oases I., 
Sc II., r. 3 (e). 

255. Debenture coupons payable abroad — In- 
terest payable out of profits.] — An English co. 
carrying on their business in Alexandria where 
their gains Sc profits were earned were held to 
be properly assessed to the income tax in respect 
of the whole of the profits of the concern, without 
any deduction on account of the interest on the 
debenture bonds of the co. paid to the holders 
of such bonds in Alexandria ; there being nothing 
in Income Tax Act, 1842 (c. 36), ss. 102, 169, 
limit rule 4 in sect. 100, which states that “ no 
deduction shall be made on account of any atmual 
interest or any annuity or other annual payment 
payable out of such profits or gains.’ ^ — 
Alexandria Water Co. v. Musgrave (1883), 11 
Q. B. D. 174 ; 62 L. J. Q. B. -349 ; 49 L. T. 287; 
32 W, R. 140 ; 1 Tax Cas. 621, 0. A. 

Annotalion : — Distd. Gi’esham Life Assce. Soo. v. Styles, 

[1892] A. 0. 309. Consd* Anglo •Continental Guano 
Works V. Bell (1894), 10 R. 161. Apld. Inverclyde's 
Trustees v. MlUax, 11924] A. O. 580. Beld. Strong e. 
Woodifleld, ri906] 2 K. B. 360 ; Farmer v. Sottish North 
American Trust, [1912] A. C. 118 ; Howe v. I. R. Comrs., 
[1919] 2 K. B. 336. 

256. Loan & deposit company — Interest pay- 
able out of profits.] — A co. allowing 6 per cent. 
per annum compound interest to depositors on the 
varying amounts standing to their credit at one 
or more week’s notice of withdrawal, is not entitled 
to deduct such interest in making its return of 
profits. — ^Mersey Loan Sc Discount Co. v. 
WOOTTON (1887), 4 T. L. R. 164 ; 2 Tax Cas. 316. 

Annotation: — ^!f.F. Gresham Life Assce. Soc. v. Stylos, 
tl8921A. C. 809. 

257. Sinking fund — For redemption of deben- 
tures.]— By an agreement between the Govt, of 
the Nizam of Hyderabad Sc an English co. incor- 
porated for the purpose of constructing a railway 
through his dominions, the Govt, agreed to pay for 


twenty yearo to the co. in Loudon an annuity equal 
to 6 per cent, per annum on the issued capital) the 
CO. l^ing bound by the agreement to apply the 
annuity in payment of interest at 5 per cent, per 
annum on the share capital paid up. Sc of interest 
at 4 per cent, per annum on the deoentures of the 
CO., & to pay over the balance, viz., 1 per cent., 
to trustees, to form a sinking fund for the re- 
demption of the debenture ca^tal. The co. duly 
received the annuity Sc paid over such balance 
accordingly. They claim^ to deduct the balance 
from an assessment on them to the income tax 
under Income Tax Act, 1863 (c. 34), sched. D. : — 
Held: they were liable to be assessed to the 
income tax in respect of the whole amount of the 
annuity received by them, Sc were not entitled to 
any deduction in respect of the balance applied to 
the purposes of the sinking fund. — ^Nizam State 
Ry. Co. V. Wyatt (1890), 24 Q. B. D. 648 ; 69 
L. J. Q. B. 430 ; 62 L. T. 766 ; 2 Tax Cas. 584, 
D. C. 

Annotations : — Conid. Sooble v, Sooretaiy of State In Council 
for India, [1903] 1 K. B. 494. Distd. Protoila>Pietersbursr 
Ky. V. Elgood (1908), 98 L. T. 741. Retd. East Indian Ry. 
V. Secretary of State in Council of India (1005), 92 L. T. 
495 ; Surbiton U. D. C. v. Callender's Cable Sc Con- 
stmotion Ck>. (1910), 8 L. G. R. 244 ; Massy v. I. R. Comrs, 
(1915), [1919] 2 K. B. 354, n. 

See, also. No. 104, anie» 

258. Interest on short loans from bankers — 
Loans to enable trader to purchase for cash.] — 

The London branch of a foreign co., in order to be 
able to pay cash for goods purchased, obtained 
advances from the central office at Hamburg, Sc 
also from bankers, paying interest thereon. It 
was admitted that the interest on the advances 
from the central office was not a deduction in 
ascertaining the profits of the London branch ; — 
Held : the Interest on the short loans from bankers 
was also not a deduction. — Anglo-Continental 
Guano Works v. Bell (1894), 70 L. T. 670 ; 68 
J. P. 383 ; 38 Sol. Jo. 325 ; 10 R. 161 ; 3 Tax Cas. 
239, D. C. 

Annotations PoUd. Texas Land & Mortgagre Co. v. Holtbain 
(1894), 3 Tax Cas. 255. Distd. Farmer v. Scottish North 
American Trust, [1912] A. C. 118. 

259. Interest on fluctuating overdraft Sc fixed 
loan — ^Trust Sc Investment company.]— Resp. co. 
carried on on investment business & had. under its 
memorandum of association power to borrow Sc 
raise money by way of loan, discount, cash, credit, 
overdraft, etc.. Sc further to grant security fox 
any sums of money so borrowed. In the course 
of its business the co. purchased in New York 
bonds, stocks. Sc other securities of America]] 
railroad Sc other cos. The value of the purchases 
exceeded the amount of resps.’ available cash, & 
certain of the securities which were lying in Nev 
York they pledged to their bankers in New York 
in consideration of which the bankers allowec 
resps.* banking account in New York to be over 
drawn. The amoimt of the overdraft fiuctuatec 
from time to time as resps. bought Sc sold securities 
Sc they were charged periodic interest at curren 


of asBessment but incurred in a previous 
year, — G lbaner Co., Ltd. r. Assess- 
ment Committee, [1922] 2 A. C. 169. — 

8. AF. 


PART V. SECT. 2, SUB-SECT. 7.~-a 

o. Interest on borrowed capital — 
<t’ ow deferred payment of purchase 
money for etockHn-trade^lr^A co., ii 
arriving at ite profits, is entitled t< 
dedu^ nom the gross profits interes' 
psld by the co. upon oimital borrowe< 
for uie pilose of oarrylng on Sc use< 
in its hustaoM, Sc also interest paid b: 
It for defemkl payment of the purchase 
money of ito stock4n-trado.— Hr ’ 


OOMR Tax Acts (No. 2 of 1907), 
[19073 V. L. R. 327.-~AUS. 


p. Interest on mortgage of business 
premises ,] — In calculating for the pur- 
poses of income tax the profits of a 
trading co., the co. is entitled to deduct 
from its gross receipts the amount 
paid by it for Interest on borrowed 
money secured by xutf^. of land be- 
long^ to the CO., & occupied Sc used 
by It for purposes of fts business. 

V. Gear Meat P»a- 
8c FRExzzNa oy New 
^Ltd. (1898), 19 N. Z. L. R. 


. Psreentm of -AppU. 


CO. was entitled to a share of tb 
bowaarplaats moneys received by tb 
Govt, in respect of the co.'s bewaai 
plaats, which was with other propert 
leased by the Govt. The Oor 
mining engineer determined that tl 
payment of the co.'s share should tal 
the form of a percentage of the profi 
pa^hle to the Qovt. tinder the lessf 
— Beld: the sum received hr appl 
was not a receipt ot a capital natu 
8c was not exempt from normal i 
pome tax.— Hoddsrfontein B. Got 
sStmsa Co., Lm. v. Iexand Be^ki 
Comb.) [19283 App. B. 34.--^. AF. 


r. Price ptfid for wntroUine interi 
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rates irom d&j to dar. In 1906 th&y opened a 
loan aOcomit, in addition to the oyerdraft, with 
their bankers, on which the bankers wanted a 
loan not exceeding $200,000 for a period of six 
months at 6 per cent. When this loan fell due, 
it was renewed for a further period of six months, 
after which the loan account was terminated the 
balance trane^erred to current account. The bank 
collected all the dividends Sc coupons upon the 
securitieB in their hands, paying the interest due 
to themselves out of the sums so collected, the 
difference or net amoimt being credited to resps. 
In the event of the dividends & coupons collected 
not equalling the amount of the interest payable 
in any month the interest was debited to the 
overdraft on the current account. Hesps. in 
stating their profits for assessment for income tax 
deducted the amount of interest paid to the 
bankers, but this deduction was disallowed by the 
comrs. on the ground that the interest in question 
was interest on capital employed in the business 
of the CO. & therefore could not properly be 
deducted from the profits of the business : — Held : 
the comrs. were wrong in their decision, for the 
money borrowed by resps. could not be treated as 

capital ” within Income Tax Acts ; & the interest 
paid for the use of the money was an outgoing 
by means of which resps. procured the use of the 
thing by which they made a profit &, like any 
similar outgoing, should be deducted from the 
receipts to ascertain the taxable profits & gains 
which were earned by them. — Farmer v. Scottish 
North American Trust, Ltd., [1912] A. C. 118 ; 
81 L. J. P. 0. 81 5 105 L. T. 833 ; 28 T. L. R. 142 ; 
8uh nom, Scottish North American Trust, 
Ltd, v. Farmer, 6 Tax Cas. 693, H, L. 

Annomipns Smith v. Moore, [1921] 2 A. C. 13; 

I, R. Comrs. o. Hay (1924), 8 Tax Cas. 636. 

280. Annuities granted by company in course 
of business — ^Deemed to be paid out of income of 
investments* — ^Deduction of annuities less retained 
income tax.] — (1) The business of a co. included 
the purchase of reversions, the lending of money 
on the security of reversions, & the sale of annuities. 
The annuities were payable out of the co.’s general 
assets. The co. when paying the annuities deducted 
income t^ Sc retained it for their own use. Their 
revenue Was derived in part from investments 
from which they received dividends less income 
tax. In order to arrive at their assessable profits 
they deducted the full untaxed amount of the 
annuities from their gross receipts. From the 
balance so arrived at they deducted the dividends 


on their investments. They then deducted certain 
expenses of management. Sc contended that the 
final balance represented their assessable profits : — 
Held : the co. must be taken to have paid the 
annuities out of the income they received from 
investments, &, apart from expenses of manage- 
ment, they could deduct from their profits not 
the full amount of their dividends but only that 
amount less the amount of the annuities. 

(2) As part of their expenses of management 
during a certain year the co. hafi deducted from 
their profits the cost of an ammity to an amount 
e^al to the retiring allowance of one of their 
officers, describing the sum deducted as capital 
cost of retiring allowance. The retiring allowance 
had always been treated as an admissible de- 
duction : — Held : the sum expended in purchasing 
the annuity was an equally admissible deduction. 
— Hancock v. Generai^ Reversionary Sc In- 
vestment Co., Ltd., [1919] 1 K. B. 25 ; 88 L. J. 
K. B. 248 ; 119 L. T. 737 ; 36 T. L. R. 11 ; sub 
nom, Hancock v. General Reversionary & In- 
vestment Co., Ltd., General Reversionary Sc 
Investment Co., Ltd. v. Hancock, 7 Tax Cas. 
368. 

Annotations : — As to (2) Distd. Atherton u. British Insulated 
&. Helsby Cables, [1925] 1 K. B. 421 ; Rowntreo v, Curtis, 
[1925] 1 K. B. 328. 


H. Royalties on Patents* 

See Schedule .D., Rules applicable to Cases I., 
Sc II., r. 3 (m) ; Rules applicable to ail Schedules, 

r. 19 (2). 

261. Cesser of royalties during three years 
average — ^Method of computation.]— Previously to 
Jan. 1, 1907, applts. had paid royalties for the use 
of certain patents which in consequence of arrange- 
ments made between applts. Sc the owners of the 
patents ceased to be payable after that date. 
The question was how the trade profits of applts. 
during the year 1907 to 1908 ought to be estimated, 
having regard to Finance Act, 1907 (c. 13), 

s. 25 (1) : — Held : the operation of the first part 
of the sub-sect, was dependent upon that of the 
latter part. Sc that, inasmuch as the latter part could 
have no operation under the circumstances, the 
applts. were in the same position as before the 
enactment. Sc were therefore entitled to deduct 
the royalties paid by them during the three years 
of average for the purpose of estimating their 
profits during the year of assessment. — Lanston 
Monotype Corpn., Ltd. v, Anderson, [1911] 

of that year was made on Jan. 1, 1916. 
No doduotlon had boon allowed on 
account of tho patent royalty paid in 
the respective years 1914, 1915 & 1916 
in urri^ii^ at the amount of applts.’ 
business profits liable to assessmont to 
income tax for the year endod Apr. 5, 
1918. Applts. contended that, inas- 
much as the royalty had ceased to 
bo payable aftor tho year 1916, they 
M-ere not able thereafter to recover 
by deduction from tlie royalty owner 
the income tax applicable to the 
royalty. Sc that the actual sums paid 
as royalty in tho years 1914, 1915 &: 
1916 Bhotud be deducted before arrivlnfir 
at the avoraxo profit upon which the 
assessment to income tax for the year 
ended Apr. 5, 1918, was based: — 
Held : applts. had been ootreotly 
assessed to income tax for the year 
ended Apr. 5, 1918. Sc no deduction 
in respect of the £400 paid annuaUv 
as royalty in the three years, 1914, 
1915 Sc 1916 was admissible in com- 
puting applts.* profits for the purposes 
of the assessment. — ( James) Sc 
Sons e. Havelock (1018), 7 Tax Cas. 
801.— SOOT. 

a 2 


tn another concern.] — A. co. made 
an agreement with B. oo. carrying 

business, whereby it 
Obtained, in return for an undertaking 
to make up the yearly profits of B. 
P®* po a certain amount, a co mman d • 
1^ inters in its management. A. oo . 
claimed to deduct, in computing its 
yearly profits for income tax purposes, 
a payment made to B. oo. under tho 
terms of this agreement. The dis- 
tnet comrs. of taxes found that the 
payment was made by A, oo. for the 
gWpse of its trade & that lb might 
Sii goods at a better price & 
aUowed the deduction Hew .• tho 
Question WM one of fact rather than 
the deduction had rightly 
oeen allowed. — Moons v, Stewarts 

501 (1906), 6 Tax Cas. 

^ %Dctgo7%8 with option of 
..J w payments represent- 

fiire.)— ^nder a Mro-purohase 
ent, between a coal oo. Sc a 
00 ., latter agreed to let on 

**^^*^^ ® number of wagons 
• fixed pesiod of yagM In retumior 


an annual payment, an option being 
conferred on the coal oo. to purchase 
tho wagons at the end of the period 
at a nominal price : — Held : the por- 
tion of the annual payments which 
represented the hire of wagons, but 
not the portion which represented 
the price of tho option to purchase, 
fell to be allowed as a deduction in 
arriving at tho assessable profits of 
the coal oo. for the purpose of Income 
tax. — Darnoavil Coal Co., Ltd. v. 
Inland Rkvbnub, [1913] S. C. 602. 
—SCOT. 

PART V. SECT. 2, SUB-SECT. 7.— H. 

a. Cesser of royalties after three 
years of averaye — Method of computa- 
tion,}— Applts, were assessable to 
income tax for the year ended Apr. 5, 
1018, on the average amount of their 
business profits for the three years 
ended on Deo. 31, 1916. During each 
of the calender years 1914, 1915 « 1916 
applts. had pend a fixed royalty of 
£400 in respect of the user of a patent. 
The royalty ceased to he payable after 
the year 1916 Sc the payment In respect 




Income Tax. 


Sect, 2. — Caee I * — Trades : Suh-sect, 7, H., I, 
&J.] 

2 K. B. 1019 ; 80 L. J. K. B. 1351 ; 105 L. T. 398 ; 
6 Tax Cas. 676, O. A. 

Annotation : — ^Expld. Boyd v. Havelock (1918). 7 TaxOas. 321. 

I, Ctmtributions to Employees* Pension and 
Invalidity or Superannuation Funds, etc. 

See Schedule D., Buies applicable to Cases 
1., & II., rr. 3 (a), (/ ). 

262. Retiring gratuity. l^Besps., the Incor- 
porated Council of Law Beporting for England 
& Wales, were a limited co. incorporated under 
Cos. Act, 1867 (c. 131), s. 23, with no power to 
pay any portion of their earnings to their members 
by way of profits. In 1911 resps. gave a gratuity 
of £1,500 to one of their reporting staff on his 
retirement after long service. The payment 
was not made under any contract between resps. 
& the reporter, but it was within the powers con- 
ferred by resp.’s memorandum & articles of 
association, & it was the habit of resps. to give 
gratuities to reporters on retirement after long 
service. The £1,600 was included in resps. trading 
accounts for 1911 as an item of expenditure, & 
an additional assessment to income tax under 
Schedule D. was in consequence made on resps. 
of £600, i.c., one-third of £1,500, in respect of their 
profits for that year. On appeal by resps. to the 
comrs., they held that the £1,500 was allowable 
to resps. as a business expense in calculating the 
profits of the year for income tax purposes. On 
a case stated by the comrs. ; — Held : the question 
whether the £1,600 could be deducted from resps.* 
profits as being “ money wholly &; exclusively laid 
out or expended for the ^m^oses ** of I'esps.* 
business, witliin rule 1 applying to fiirst & second 
cases in Schedule D., was a question of fact for the 
comrs., &, as there was evidence to support their 
finding of fact, their decision was final.-^MiTH v. 
Incorporated Council op Law Beporting for 
England & Wales, [1914] 3 K. B. 674 ; 83 
L. J. K, B. 1721 ; 111 L. T. 848 ; 30 T. L. B. 688 ; 
6 Tax Cas. 477. 

Annotations : — Coxisd. CJuriie v. I. R. Comrs., [1921] 2 K. B. 

332 ; British Insulated & Helsby Cables v. Atherton 

(1925). 42 T. L. R. 187. Reid. Hancock v. General 

Reversionary & Investment Co., [1919] 1 K. B. 25 : Rown- 

treo V. Curtis. [1925] 1 K. B. 328. 

263. Pension — ^Purchase of annuity In lieu.] — 

Hancock v. General Beversionary & Invest- 
ment Co., Ltd., No. 260, ante, 

264. Initial donation to contributory fund 

—For benefit of existing employees.]— Applts. 
inaugurated for their employees a pension scheme 
to which both applts. & their employees were to 
contribute a percentage of the wages, &, for the 
purpose of providing the capital sum necessary 
in order that past years of service of the then 
existing stafi should rank for pension, applts. in 
addition contributed a sum of £31,784 to form a 
nucleus : — Held : in calculating the profits of the 
applts. imder 1918 Act, Sched. D., applts. were not 


entitled to deduct this sum of £31,784 in the year 
in which the contribution was made. — ^B ritish 
Insula'tbd & Helsby Cables v, Atherton, 
[1926] A. C. 205 ; 95 L. J. K. B. 336 ; 134 L. T. 
289 ; 42 T. L. B. 187, H. L. ; affg, S. C. sub nom, 
Atherton v, British Insulated & Helsby 
Cables, Ltd., [1926] 1 K. B. 421, C. A. 

265. Invalidity fund — Initial donation.] — A 
firm of manufacturers, having made large profits 
in a certain year, decided to devote a portion of 
them to an employees* invalidity fund, & trans- 
ferred the sum of £50,000 represented by shares 
in the co. to trustees to hold upon the trusts of a 
deed to which the co. & the trustees were parties 
for the puxyoses of a charitable fund for the benefit 
of the existing & future employees of the co. 
suffering from any disability, to be administered 
by a committee in accordance with rules contained 
in a schedule to the deed. The co. having claimed 
that the £60,000 ought to be deducted from the 
profits of the year for the purpose of computing 
the firm’s assessment to income tax : — Held : 
the fund so created not being money wholly & 
exclusively laid out or expended for the purposes 
of the co.’s trade or business, but being money with- 
drawn from the business & devoted to charitable 
purposes could not be deducted from the co.’s 
profits, for the purpose of ascertaining the income 
tax payable. — Bowntree & Co. v, Curtis, [1926] 
1 K. B. 328 ; 93 L. J. K. B. 670 ; 131 L. T. 41 ; 
40 T. L. B. 363 ; 8 Tax Cas. 678, C. A. 

Annotation : — Conid. British Insulated & Helsby Cables r. 

Atherton (1925), 42 T. L. R. 187. 

Whether expenditure capital or income generally, 
see Sub-sect. 7, E. (6), ante. 

Superannuation funds .] — See 1921 Act, s. 32. 

J, Depreciation, Wear and Tear of Plant, etc. 

See Schedule D., Buies applicable to Cases I., 
&II.,rr. 3 (d) & (/), 6. 

266. Whether allowed — Annual sum set aside 
for depreciation.] — ^A co. carrying on business as 
ironfounders set apart, in accordance with their 
articles of association, a sum of money from their 
net profits for depreciation of buildings, fixed 
plant, & machinery, & claimed, in making a return 
imder Schedule D. of their annual profits or gains, 
to deduct this amount ; — Held : such a deduction 
was contrary to Income Tax Act, 1842 (c. 36), 
s. 100, Buies applicable to Case I., r. 1, as the amount 
set aside was in effect an addition to capital. — 
Fordbr V, Handysidb (1876), 1 Ex. D. 233 ; 45 
L. J. Q. B. 809 ; 35 L. T. 62 ; 40 J. P. 609 ; 24 
W. B. 764 ; 1 Tax Cas. 66. 

Annotations : — ^Difltd. Knowles v, MoAdam (1877), 3 Ex. D. 

23. Oonsd. Lawless v. Sullivan (1881), 6 App. Cas. 373 ; 

Gillatt & Watts v. Colquhoun (1884), 33 W. R. 268. 

Reid. Coltness Iron Co. v. Black (1881), 6 App. Cas. 315 ; 

Smith V, Westinghouse Brake Co. (1888), 4 T. L. R. 649. 

See, now, 1918 Act, Sched. D., Buies applicable 
to Cases 1., & II., r. 6 (1). 

Annual sum set aside for restoration — Property 
purchased in defective condition.]— No. 246, 
ante. 


PART V. SECT. 2, SUB-SECT. 7.— J. 

b. “ By reckon of wear St tear ** 
— Removal of silt by dre^np.]— The 
expenditure by a harbour board of a 
film on removing, by dredrfng, the 
silt which had accumulate in the 
harbour is not an expenditure for the 
purpose of making good “ wear & tear 
of plant »’ & does not fsOl to bo allowed 
as a mduotion.—DuMBARTON Har- 

Rbvenuk, 


*3>»ycio«on — How 

oa4euUUied--^Ships,}~^A. oo. owned a 


fleet of passenger & cargo steamers. 
In assessing the co. to income tax, the 
comrs. for general purposes allowed a 
deduction of 54 per cent, from the 
written down value of the whole fleet 
in the co.’s books, as representing the 
diminished value of the ships by reason 
of wear 5c tear during the year of assess- 
mont. The oo. claimed a reduction of 
the assessment, on the ground of over- 
charge consequent upon Insufficient 
allowance for depreciation ; — Hdd : 
^e appeal must be refused. — ^Leith, 
Hull, Sc Hamburg Steam Packet 
(Surveyor or Taxes) 
(1897), 3 Tax 560.-^0OT. 


Banking company — 
Comparison of market rates vnth book 
valuations of seciirifies.]— A banking 
concern was assessed to income tax 
on profits amounting to Rs. 1,254,130, 
but claimed to deduct tnerefrom 
a sum of Rs. 298,000 which repre- 
sented depreciation on securities, 
arrived at oy comparing the market 
rates with the valuations in the books 
of the bank : — Held : the deduotion 
claimed could not be allowed . — Re 
Tata Industrial Bank. Ltd. (1921), 
I. L. B. 46 Bom. £67 — iko. 


s. 


Covered ly amount allowed 
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267*^ Plant ** — ^Hulk used lor coal storage*] — 
A firm of shipowners owned a fleet of vessels 
of the average age of thirty-one years. Prior 
to the year of assessment there had been allowed 
yearly from the gross proflts assessed to Income 
Tax Act, 1842 (c. 35), Sched. D. an amount by 
way of deduction for diminished value by reason 
of wear & tear, & sums amounting in the aggregate 
to 96 per cent, on the flrst or prime cost of the 
vessels, including such sums as had been expended 
upon them by way of addition or repairs other than 
ordiimry annual repairs, had been allowed : the 
existing, or breaking-up, value of the vessels 
during the year of assessment was more than 4 
per cent, of the flrst or prime cost. There was no 
agreement between the shipowners & the comrs. 
that the allowance for depreciation should be 
calculated on the basis of its being an allowance 
which would at the end of a period of years, taking 
into account the breaking-up value of the vessels, 
replace the shipowners’ capital, & that after that 
date no further allowance should be made : — 
Held : (1) the comrs. were bound under Customs 
& Inland Bovenue Act, 1878 (c. 15), s. 12 to con- 
sider to what extent there had been a diminution 
of value by reason of wear Sd tear during the year 
of assessment & to decide what was a just & 
reasonable allowance to make in respect of such 
depreciation, A they were not entitled to take into 
account the allowances made in previous years ; 
(2 ) a hulk, which had formerly been a sailing-ship, 
but which had been dismantled & had had its 
rudder removed & was used as a floating ware- 
house for coal, was “ plant ” within the meaning 
of the section. — HAiiL (John) Junior Sc Co. v. 
Rickman, [1906] 1 K. B. 311 ; 75 L. J. K. B. 178 ; 
94 L. T. 224 ; 54 W. R. 380 ; 22 T. L. R. 131. 

268. Whether animal at a stud included — 

Stallion.] — Customs Sc Inland Revenue Act, 1878 
(c. 15), 8, 12, provides that in assessing the profits 
of a trade or concern in the nature of trade charge- 
able under Income Tax Act, 1842 (c. 35), Sched. D. 
comrs. shall allow a reasonable deduction as 
representing the diminished value by reason of 
wear Sc tear during the year of any machinery or 
plant used for the purposes of the concern : — 
held ; a stallion which earns fees for its owner, the 
proprietor of the business of a stud farm, by 
serving mares belonging to other persons is not 

plant ” within sect. 12, nor is the annual decrease 
in the value of the stallion due solely to the 
effluxion of time, a diminution in its value by 
reason of wear & tear within that sect. — Derby 
(Earl) v. Aylmer, [1915] 3 K. B. 374 ; 84 L. J. 
K. B. 2160 ; 113 L. T. 1005 ; 31 T. L. R. 628 ; 6 
Tax Cas. 665. 

Annotation : — ^Refd. Malcolm v. Lockliart (1919), 7 Tax Cas. 

99. 

269. “ By reason of wear & tear ** — Whether 
diminution in value solely by effluxion of time 
included — Stallion.] — Derby (Earl) v, Aylmer, 
No, 268, ante. 


270. ** Used for the purposes of the trade ” — 
Plant leased to subsldl^y company.]— A British 
CO. transferred the foreign cold storage businesses 
carried on by it directly or through subsidiary cos. 
to an American co. for a term of years in considera- 
tion of certain annual payments to the subsi^ary 
cos., whose shares it continued to own, receiving 
dividends therefrom, &; of a guarantee of any 
sum necessary to meet its fixed charges Sc maintain 
its dividends. The premises, machinery Sc plant 
of the foreign businesses remained the property 
of the British co., but they wore placed under the 
sole control of. Sc were used by, the American co. 
for the purpose of carrying on the businesses as it 
thought fit. The ownership of the premises, plant 
Sc machinery remained in applt. co., the American 
co. being imder no obligation to insure the premises 
against loss by fire or to provide for wear Sc tear 
or depreciation of plant or machinery. 

The British co. claimed that, in the computation 
of its profits for assessment to income tax under' 
Schedule D. deductions should be allowed for the 
fire insurance premiums paid by it in respect of the 
premises, Sc for wear & tear of the machinery & 
plant, of the transferred businesses : — Held : the 
fire insurance premiums did not represent money 
wholly Sc exclusively laid out or expended for the 
purposes of the trade of applt. co. ; the machinery 
Sc plant in question was not used for those purposes, 
& the deductions claimed were accordingly inadmis- 
sible. — ^Union Cold Storage Co., Ltd. v, Jones 
(1923), 129 L. T. 612 ; 8 Tax Cas. 725. 

271. Amount of depreciation — Question of fact 
for commissioners.] — Under Customs Sc Inland 
Revenue Act, 1878 (c. 15), s. 12, the comrs. allowed 
to ap^lt. co., in respect of the diminished value 
of their fleet of ships by reason of wear & tear, a 
deduction which was less than that to which the 
co. claimed to be entitled. Upon a case stated the 
Q. B. Div. dismissed the appeal of the co. Upon 
a further statement made by the comrs., pursuant 
to a direction of the Ct. of Appeal, the appeal was 
dismissed upon the ground that no question of law 
arose. — ^Peninsular & Oriental Steam Naviga- 
tion Co. V, Leslie (1900), 82 L. T. 137 ; 4 Tax 
Cas. 177, C. A. ; affg, S. C. sub nom. Peninsular 
Sc Oriental Steam Navigation Co. v. Lee (1898), 
79 L. T. 118, D. C. 

Annotations : — ^Refd. Leith, Hull & Hamburgr Steam Packet 

Co. V, MuBgrravo (1899), 4 Tax Cas. 80. Mentd. British 

India Steam Navigation Co. v. Leslie (1900), i. Tax Cas. 257. 

272. .] — ^A steamship co. objected to 

the amount allowed for depreciation on the ground 
that the amount was calculated on the basis of 
6 per cent, on the written down value of each ship, 
& that such allowances when aggregated over the 
whole life of the ships would be insufficient to 
replace the prime cost, &, further, that interest 
had been taken into account in calculating the 
amount to be allowed. The comrs. stated that 
the amount was not calculated on the basis alleged, 
Sc that interest had not been taken into account. 


for repairs dt? removals — No further 
aVpwaiuie made ,] — ^Whero the sums 
allowed for repairs & renewals of plemt 
« inaohinery are sufficient to meet 
tne loss by wear Sc tear, no further 
allowance can be granted. — Cale- 
donian Ry. Co. V, Banks 
(1880), 1 Tax 

SCOT. 

.f *-;: — -"Loss of earning power of 
ooaoU^ A stoamsMp co. claimed 

an allowance not only In respect of 
dopre^tioh of its ship by wear Sc 
tear, but also In respeot of (a) loss of 
earning power owing to the ship having 
oeowoa© more or less obsolete, & 
uimuiutlon in market value apart 


from that caused by wear Sc tear ; — 
Held : the district comrs. rightly 
rejected the claims under (o) Sc (o). — 
Bubnley S.S. Co. v, Aiktn (1894), .3 
Tax Cas. 275.— SCOT. 

g. Diminution in value apart 

from that caused by wear <Sf tear ,] — 
Burnley S.S. Co. v, Aikin (1894), 3 
Tax Cas. 276.— SCOT. 

h. No deduction on account 

of interest earned on sums allowed ,] — 
A oo. owned a fleet of passenger Sc 
cargo steamers. Sc was assessed to 
income tax on the profit earned less 
a deduction for diminished value 
through wear Sc tear. In fixing the 


deduction, the oomrs. took into account 
that the sum annually allowed might 
bo so invested as to produce interest 
at 3 per cent, per annum : — Held : 
the oomrs. were not entitled to make 
any deduction from the sum repre- 
senting the wear Sc tear on account 
of any interest that might be earned 
on the sums allowed. — atbith, Hull, 
Sc Hamburg Steam Packet Co. v, 
MUSGRAVB (StnaVEYOR op Taxrs) 
(1899), 4 Tax Cas. 80.— SCOT. 

k. When claims may be carried 
forward — Unearhausted cteduefions.}— A 
new 00 . having purchased as a going 
oonoem the business of an old oo. was 
assessed for tnoome tax on the average 


Surveyor 
'as. 487. — 




Incows Tax. 


Sect, 2 . — Case /. — Tradee: Sub-eeat^ 7, J,, JT., L, 

M.] 

They decided* that the allowance was Eufficient, 
& tnat tibe question was entirely one of fact : — 
Held : no question of law was involved, the comrs« 
not having based their decision on any principle 
to which objection had been taken* — ^Bbitish 
India Steam Navigation Co., Ivtd. t». Lbbue 
(1900), 17 T. L. R. 104 ; 4 Tax Cas. 267, D. 0. 

278 . How calculated — Whether on three 

years average.]— The Comrs. of income tax, when 
estimating the deductions to be allowed from the 
profits of a trade under Customs Sd Inland Revenue 
Act, 1878 (c. 16), s. 12, as representing the 
diminished value by reason of wear & tear during 
the year of any machinery or plant used for the 
purposes of the concern, are not bound to take 
an average of the depreciation during the three 
preceding years, but may adopt as their estimate 
the amount of the depreciation during the year 
immediately preceding that of assessment. — 
CtJNARD S.S. Co. V. CouLSON, fl809] 1 Q. B. 866 ; 
68 L. J. Q. B. 654 ; 80 L. T. 326 ; 16 T. L. R. 285 ; 
4 Tax Cas. 63, D. C. 

274. Ships — ^Allowance insufficient to 

cover prime cost.] — British India Steam 
Navigation Co., Ltd. v. Leslie, No. 272, ante, 

275. For year of assessment 

only — Without reference to allowance In previous 
years.] — ^Hall (John) Junior & Co. v, Rickman, 
No. 267, ante, 

276. Tramway — ^Renewed & recon- 

structed before worn out,] — Applts. purchased 
horse tramways, & both before & ^er the acquisi- 
tion of the horse tramways by applts. it had been 
the practice in arriving at the amount of their 
assessment for the purposes of income tax, to 
make a deduction from the profits of the tramways 
of the sums actually expended in each year in 
renewing the worn out tramways & cars in lieu 
of making a deduction for diminished value of the 
tramways & cars by reason of wear & tear imder 
Customs & Inland Revenue Act, 1878 (c. 16), s. 12. 
Applts., during the year of assessment, recon- 
structed thirty-eight miles of tramways for worldng 
by electric traction. Of this, five mues were quite 
worn out, the remainder having on an average a 
life of eight years unexhausted at the date of 
reconstruction. On the reconstruction three 
hundred & twenty-two cars, suitable only for horse 
traction, were discarded, but were not worn out. 
The comrs., in assessing the profits for the year 
of assessment, following the previous practice, 
allowed a deduction in respect of the five miles 
of tramway which were worn out, but refused to 
allow any deduction in respect of the other 
portion of the tramway reconstructed or of the 
cars which were not worn out ; — Held : the 


practioe adopted in ord^ to arrive a/t the dedud^iems 
was one to which there was no objection, dt was 
mer^y a mode of dealing with what was a question 
of fact for the comrs, ; the ccunrs. had not gone 
wrong on a question of law ; the appeal only 
raised a question of fact.— London CJounty 
Council v. Edwards (1909), 100 L. T. 444 ; 78 
J. P. 213 ; 26 T. L. R. 319 ; 7 L. G. R. 669 ; 6 
Tax Cas. 383. 

JST. Toicee imposed Abroad, 

Bcheduie D., Rules applicable* to Case I., r. I ; 
Rules applicable to Cases 1., II., r. 3. 

277. Method of computation — Three years 
average.]-— Resps., a co. incorporated & registered 
in England, worked gold mines in the Transvaal. 
They were assessed to income tax under Income 
Tax Act, 1863 (c. 34), sched. D., on the average 
profits for the three years ending Dec. 1902. In 
1902 an imperial tax called the profits tax, was 
imposed upon them for that year in the form of a 
10 per cent, tax yearly upon the net produce of 
the individual year : — Held : in arriving at their 
assessment under Schedule D. the amount of the 
profits tax could only be allowed as an outgoing 
spread as an average over the three years & not 
as a deduction from the ascertained profits of the 
individual year. — Stevens v, Durban-Roodbport 
Gold Mining Co. (1909), 100 L. T. 481 ; 26 T. L. R. 
316; 6 Tax Cas. 402. 

Allowance in respect of dominion taxes.] — See 
Part VII., Sect. 3, post. 


L, Losses in Two or More Distinct Trades, 


See Schedule D., Rules applicable to Cases I., 
& II., rr. 13, 16. 

278. General rules — Limited to losses in trade.] 
— The Y.M.C.A. is a philanthropic assocn. having 
classes, gymnasium, k, publication department. 
Its expenses are defrayed by charitable subscrip- 
tions, donations, & fees, the latter of which are 
not sufficient to cover the expenditure. It also 
carries on a restaurant on the usual commercial 
principles, which is open to the public ; — Held : 
the losses of the assocn, on its other branches could 
not be set oft against the profits of the restaurant. 

The law seems to be that if you carry on a trade 
you are not to take off the losses connected with 
something else that you do, however philanthropic 
& however desirable, from the profits which you 
make in the trade (Ridley, J.). — Grove v. Young 
Men’s Christian Asboon. (1903), 88 L. T. 696 ; 
67 J. P. 279 ; 19 T. L. R. 491 ; 47 Sol. Jo. 635 ; 
4 Tax Cas. 613, 


Annotations : — Ooxisd. Coman v. Rotunda Hospital, Dublin, 
[1921] 1 A. C. 1 : Brighton College v, Marriott, [1926] 1 
K. B. 312. Befd. I. R. Comrs. v, Westlelgh Estates Co., 
Same v. South Behar Hy., Same v, Ecoentrio Club, [1924] 
1 K, B. 390. 


proflts of the old co. for the three years 
preceding the purchase. The amount 
of deductions for wear & tear to which 
the old CO. was cntlUod during these 
three years had not been given elleot 
to in full, owing to the fact that they 
exceeded the amount of the taxable 
income of the old co. during that 
thoe : the new co. was entltl^ 

to^^dwt frojn its toable income the 



PART V. SECT. 8, SUB-gECT. 7.^ 

Kiwand wlfiT bwo 
elsewbeie qaimot, in « 
pnlatlng the iotal progtsfpr the p 


S pses of this rule, claim deduction of 
Qe excess profits duty & the income 
tax payable by it in Eimlsmd & else- 
where.— 'Inoobib Tax Chief Comr. 
(Madras) v. Eastern Extension 
Australasia & China Tbleoraph 
Co., hrp, (1921), I. L. R. 44 Mad. 
489. — IND. 

PART V. SECT. 2, SUB-rSECT. 7.— L. 

m. Qeneral rules — Limited to losses 
in trade— Chargeable under Schedule D,] 
—A person who carried on business as 
a seedsman Sc occupied a farm in 
connection with tdiat Dusiness for pro- 
ducing mds, olaizned to set his losses 
on the fanoa against hts profits on the 
mdsman’s business. It to be assesi^ 
mr mome tax on the balance only : 
Held / he was not entitled to do so, 
»]» MWMmmt on tju Hoivi 


according to the rules of Schedule B.. 
on the rent, while the assessment on 
the profits of his business was regu- 
lated by Schedule D. — Brown v. 
Watt 0886), 13 R. (Ot, of Bess.) 690 ; 
23 Sc. L. R. 403.— SOOT* 

-.1 — A 

founded for the diffusion of religious 
literature, sold Bibles, cto„ at adepoai*’ 
tory or shop in Edinburgh, Sc sent out 
colporteurs, whose duties were to sell 
Bibles, etc., It to act as cottage mis- 
sionaries. The sales at the Edinburgh 
•hop resulted in a profit, but the col- 
poriage was carried on at a loss. The 
net result of the whole operations was 
an annual loss, which was met by 
BubaoriPtions : — Held : the colXK^rtage 
was not a trade k the loss on it oonld 
not, for the purpose of the Income tfu, 
be set against the profita from the 



Part V. — Schedule D. 


279. Ghaiveable under Schedule D. — 
Effect of Revenue Act, 1866 (c. 86), e. 8.] — 

rural district council under the powers conferred 
by Public Health Act, 1876 (c. 66), supplied 
water to a number of contributory places. To 
some of these places the water was supplied at a 
profit, & to others at a loss, to the council. In 
assessing the council under Income Tax Act, 1842 
{c. 36), 8. 60, ScKed, A., No. III., in respect of the 
annual value or profits of waterworks, the sur- 
veyor of taxes took into account only those 
dealings which showed a profit, on the ground 
that the imdertaking of supplying water was 
in respect of each contributory place a separate 
undertaking or concern : — Held : (1) on the facts, 
the undertaldng of supplying water was in respect 
of each contributory place a separate concern, 
& the council must pay the tax in respect of each 
contributory place which made a profit ; 
(2) Revenue Act, 1866 (c. 36), s. 8, does not con- 
stitute persons engaged in the concerns described 
in Schedule A., No. III., “ persons carrying on 
concerns in the nature of trade the profits whereof 
are made chargeable under the rules of Schedule D.** 
within Income Tax Act, 1842 (c. 35), s. 101, so as 
to entitle them under that sect, to set against the 
profits acquired in one or more of those concerns 
the excess of the loss sustained in any of the other 
concerns over & above the profits thereof. — 
Wakefield Rural Council v. Hall, [1912] 
3 K. B. 328 ; 81 L. J. K. B. 1201 ; 107 L. T. 138 ; 
76 J. P. 437 ; 28 T. L. R. 680 ; 10 L. G. R. 1002 ; 
6 Tax Cas. 181, 0. A. 

See, now. Schedule A., No. III., r. 8. 

280. What may be set off — ^Losses of municipal 
corporation in utilisation of sewage.] — ^A corpn. 
clauned to set off against its profits from markets, 
losses which it siitained in the utilisation of 
sewage, in industrial schools, & in baths & parks. 
Set off not allowed . — Be Birmingham Corpn. 
(1876), 1 Tax Cas. 26. 

281. Interest on loans by & to municipal 

corporation — ^London County Council.] — (1) The 
London County Council, under powers given them 
by various statutes, borrowed large sums of money 
& created stock on which they paid interest to 
the stockholders, income tax being deducted by 


the Bank of England on behalf of the Comrs. of 
income tax before such payment. The London 
County Council also, under powers given them by 
various statutes, advanced sums of money by 
way of loan to certain public bodies from whom 
they received interest in full without deduction 
of income tax. The London County Council were 
held liable by the surveyor of taxes to pay income 
tax on such last aforesaid interest, & he assessed 
them under Income Tax Act, 1853 (c. 34), sched. D. 
On appeal to the Comrs., & subsequently to the 
Div. Ot., but not when before the surveyor, the 
London County Council contended that if they 
were so Uable they were entitled to certain de- 
ductions in respect of income tax paid by them in 
other transactions : — Held : the London County 
Council were properly assessed & they were 
liable to pav income tax on the sums received by 
them in full without deduction of income tax by 
way of interest on loans made by them. 

(2) This was the only question before the sur- 
veyor, & therefore the only question the ct. had 
jurisdiction to deal with, & any other transactions 
by the London County Council could not bo taken 
into consideration. — London County Council v. 
Grove (1890), 01 J. P. 52 ; 45 W. R. 279 ; 13 
T. L. R. 70 ; 41 Sol. Jo. 95 ; 3 Tax Cas. 508, 
C. A. 

Annotaiion : — Consd. Loods Permanent Benefit Bldgr. Soc. 

V. MaJlandaine (1897), 3 Tax Cas. 577. 

282. Losses In philanthropic work.}— 

Grove v. Young Men’s Christian Assocn., No, 
278, ante, 

M, Management Expenses, 

1918 Act, s. 33 ; Schedule D., Rules applicable 
to Cases I. & II., r. 3 (a). 

283. Loss on currency exchange — On interest 
paid abroad — Investment company.] — ^An English 
CO., the business of which was confined to holding 
shares in certain other cos. & financial operations 
connected therewith, issued bonds payable at 
bearer’s option in London in sterling or abroad at 
certain rates of exchange. Through fiuctuations 
in rates of exchange the co. in providing currency 
to satisfy encashments abroad suffered a heavy 
loss on exchange : — Held : such loss was not an 


bookseller's business carried on at thf 
sfiop. — Rbligious Tract & Book 
oooiBTY OF Scotland v. Forbbs 
(Stovbyor of Taxes) (189^, 60 J. P, 
393 ; 3 Tax Oas. 416.— SCOT. 

, ?82 1. What may be set off — Losses in 
Imilantnropicwork, 1 — HmiGious Traci 
« Book Society of Scotland v, 
(Surveyor OF Taxes) (1896), 
fiO J. P. k93; 3 Tax Cas. 415.— SCOT. 

p* Losses as partner in sepa- 

rate eonoem.] — A., who traded on 
nis own aooount, held as part of his 
Durness a sh^ In a firm oonslstlnff 
or nin^lf Sc B., whose business wa^ 
to deal in similar goods. Sc was sub- 
aidi^ to A. '8. In a certain year A. 
made a profit in his own business, but 
sustained a loss as a partner ; — Ileld : 
in arrivin cr at the taxable income of 

r ear his loss as a partner 
off against his claims in 
-Own business.—^OARD or Revbnub 
V. MmuswAia Ohbtti Sc Sons (1923), 
I. h, R. 47 Mad. 653.— IND. 

•] — Where a person 

on two quite different Cades, 
^e indivldui^y Sc the other as a 
membtt pf^on unregistered firm, he 
®i™tled to set off, for purposes of 
jncimM tape, the loss incurred by him 
of the partnership trade 
irofit made by aim in 
trade. — ^I nooiob Tax 

CHBTnAR 
660.- 
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q. Management of trust.] — Tnisteos 
in Scotland received remittances 
from trust property abroad, & dis- 
tributed the not income of the trust 
among the beneficiaries : — Held : the 
lull amount received in the United 
Kingdom was ohaigeable with income 
tax without any deduction in respect 
of expenses incurred in this country 
in managing the trust. — ^Aikin (Sur- 
veyor OF Taxes) v. MacDonald 
Trustees (1894), 3 Tax Gas. 306. — 
SCOT. 

r. Insurance company.] — ^An assocn. 
of civil servants, formed in 1890 for 
the purpose of enabling members 
to effect life l^uranoes on advan- 
tageous terms, obtained from N. In- 
surance Co. an offer whloh provided 
for an allowance of a discount of 
15 per cent, from the co.'s ordinary 
table of premiums. Subsequently, on 
May 8, 1895, a formal amreemont was 
entered into between the insurance 
CO. & the Civil Service Insurance 
Society, which had been established 
to mature Sc oarry Into cfloct the 
scheme initiated by the earlier assocn. 
Which had only partially represented 
the Civil Service. The agreement con- 
tatoed a provision that the rate of 
premium for all insurances effected 
throm^ the instrumentality of the 
society ihould be those contained in 
the insurance co.*s table of rates of 


Sept. 15, 1890, less a discount of 15 
per cent. The sooiety on its part 
agreed to promote the business of the 
insurance co. & to make certain 
arrangements to facilitate the payment 
& oollootion of the premiums. The 
premium ^pearing on the face of the 
tylicies cflfocted under the terms of 
the agreement had always been the 
gross premium Sc the endorsement on 
the back of the policy had shown the 
tabular premium, the amount of the 
discount Sc the not amount payable. 
In the insurance oo.'s accounts the 
amoimt of the gross premium had been 
credited as a receipt & the discount 
had been treated os part of the in- 
surance oo.'s expenses, one half having 
been allocated to commission 5c the 
remainder to general expenses : — 
Held ; the discount of 15 per oent. was 
not a sum disbursed by the insurance 
00 , as " expenses of management (in- 
cluding oommisslons) " vrithin Finance 
AoCl916 ( 0 . 62). 8. 14 (1), Sc the oo. 
was therefore not entitled to relief 
from income tax under that sect, in 
respect of the amount of tho discount 
in question. — ^N orth British ik. Mbr- 
OANTiLB Insurance Oo. v. Easson 
( 1919), 7 Tax Cas. 463.— SOOT. 


t. Investment company,} — A oo.. 
oarrying on a business which oomristM 
mainly In the making of investments, 
5c deriviitf its income ptlnolpally from 
rente ot umds k bouses, vms ohaiged 
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Income Tax, 


Beet. 2. — Case I. — Trades ; Bub-aect. 7, M. & N. 
(a) cfc (6) ; a^ib-aecU 8.] 

** exp6Z)B6 of management ” within 1918 Act, 
e. 33 . — ^Bbnnet r. Underground Electric Rys. 
Oo., [1923] 2 K. B. 585 ; 92 L. J. K. B. 909 ; 129 
L, T. 701 ; 39 T. L. B. 560 ; 67 Sol. Jo. 769 ; 8 
Tax Cas. 475. 

Insurance company with head office abroad.] — 

See No. 307, post, 

N, In Particular Trades, 

(a) Brewery Companies, 

See Scliedule D., Buies applicable to Oases I. & 
11, f r, 3 (a), 

284. Premiums on leases of tied houses.] — 

Applts., for the purpose of increasing their trade 
as brewers, were in the habit of buying the leases 
for terms of years of licensed public-houses, & 
letting such houses to publicans, who covenanted 
to buy of applts. all the beer sold therein ; &, to 
obtain these leases, applts. were obliged to pay 
large premiums & to covenant to pay fixed rents 
for the several terms of years respectively. In 
returning the year’s profits of their trade for assess- 
ment to the income tax, applts. claimed an allow- 
ance, in respect of such premiums, equal to the 
proportion of them which had been exhausted by 
I’eason of one year of the several terms having 
run out ; & they claimed to deduct that amount 
from the^ balance of their profits as capital ex- 
hausted in the trade : — ffeld : applts. were not 
entitled to the deduction, which was a claim, not 
in respect of expenses incurred in the production 
of the beer but, of money expended in order to 
promote its sale after its production. — Watney v. 
Musgrave (1880), 5 Ex. D. 241 ; 49 L. J. Q. B. 
493 ; 42 L. T. 090 ; 44 J. P. 268 ; 28 W. B. 491 ; 

1 Tax Cas. 272. 

.-—Expld. Rcld’e Brewery Co. r. Male, [1891] 

^ epasd. Sniltli v. Lion Brewery Co., [1909] 2 

* Nottlefolds V. Fowler, 11910] 
i 5- ^*.®*.®* fihymney Iron Co. v, Fowler, [1896] 

i P ' Brlokwood v. Reynolds, [1898] 1 Q. B. 95 ; 

.Southwell V. Sa^lll (1001), 4 Tax Cas. 480 : BtronK of 
Komsey r. Woodlfleld (1905), 93 L. T. 361 ; Vallambrosa 
Rubber Co. v. Fanner (1910), 5 Tax Cas. 529. 

286. Banking & money lending business com- 
bined with brewery — ^Losses on loans to brewery 
customers.] — ^Applts. carried on the business of 
brewers, & also, as a branch or adjunct of their 
brewery bi^iness, the business of bankers & money 
lenders, & in the course of such business lent money 
to their customers on security, & received money 
on deposit from their customers, who were allowed 
to draw bankers* cheques or orders on applts. In 
no case was any loan or advance made by way of 
pe^anent investment, but the saine was taken 
only in connection with the current dealings & 
tra^actions of the customer with applts., &, 
m the event of such current dealings or trans- 
actions terminating, the loan or advance was 
required be paid off, & the account closed. 
Ih^ pi*ofits of the brewery were largely increased 
by the addition of the banking & money lending 
busmess, & the loans were necessary to enable 
applts. to realise profits. They claimed to deduct 

I™ whole income* 
exwpt interests from bank deposits 

rellet jmdOT 191S /o. 62), 

fibursed 


from an assessment to the inemne tax on proffts 
from trade, bad debts in respect of loans to 
customers : — Held : on the facts above stated, 
applts. must be taken to have carried on one busi- 
ness only, the money advanced to customers was 
used in the business, & not capital invested, & 
applts. were entitled to the deduction claimed. — 
Beid*s Brewery Co. v, Male, [1891] 2 Q. B. 1 ; 
60 L. J. Q. B. 340 ; 64 L. T. 294 ; 55 J. P. 216 ; 39 
W. B. 459 ; 7 T. L. B. 278 ; 3 Tax Cas. 279, D. C. 

Annoiations: — Consd. Brlokwood v. Reynolds (1897), 77 
L. T. 31. Befd. Southwell v, Savill (1901), 65 J. P. 649 ; 
Strong of Romsey r. Woodlfleld (1905), 93 L. T. 301. 

286. Expenses inourred for the purposes of trade 
— ^Repairs to tied houses.] — ^Brickwood & Co. v, 
Beynolds, No. 231, ante , 

287. .]— -Where money is paid by a 

landlord, being a brewer, or allowed by him to tlie 
tenant of a tied house, as a necessary incident of 
the profitable working of the brewery business, 
the landlord is not prevented from deducting that 
money, in Ids estimate of the balance of profits 
of his brewery business for the purposes of 
assessment to income tax, by reason of the fact 
that it enures also for the benefit of the tenant’s 
separate trade in the tied house. A brewery co., 
as a necessary incident of the profitable working 
of their brewery business, acquired & owned 
licensed houses which they let to tied tenants, 
who, in consideration of the tie, paid a rent less 
than the full annual value. The tenants were 
under an agreement to repair & to pay rates & 
taxes, but the co. in fact did the repairs & paid the 
rates & taxes in order to avoid loss of tenants. 
The co. also in respect of these houses paid pre- 
miums on insurance against fire loss of licenses 
& incurred legal expenses in connection with the 
renewal of the licenses & otherwise. All these 
sums were solely &> exclusively expended or 
allowed by the brewery co. for the purposes of 
their business : — Held : in estimating the balance 
of the profits of their business for the purposes of 
assessment to income tax, the brewery co. were 
entitled to deduct all these sums as expenses 
necessarily incurred for the purpose of earning the 
profits. 

The third rule under Case I., . . . goes to the 
quantum only. It assumes that money spent in 
repairs or for the other purposes mentioned would 
be a proper item of deduction, but provides that 
where the property on which the money is ex- 
pended is occupied or employed for the purposes 
of the trade the amount allowed is to be cal- 
culated on an average, leaving the question as to 
what may properly be allowed where the property 
is not so occupied or employed entirely untouched 
(Lord Parker op Waddington). 

If part of the trade consisted in letting houses 
or implements to be occupied or used otherwise 
than for the purposes of the trade, & it were 
necessary for the purposes of the trade to keep 
such houses or implements in repair, a deduction 
in respect of the money spent in repairs would be 
both proper & necessa^ in order to ascertain a 
balance of profits & gains, & such deduction, not 


H. 14 (1), in respect of sumij dlshuraea 
emenses of managemeut. 
k would have the 
CO* 1©88 than the tax 
W It had bSn 
o^rged in accordance with the rules 

sLhSS**”!? 1842 (0. 85^8.^ 

oohed. D., Case I. jt-m . [ka oX 

was alternatively chargeable for income 


t^ on the profits of Its business, in- 
olu^ng the rents, under Schedule D., 
& the claim was excluded by proviso (a) 
of sect. 14 (1). — Rosyth Building Sc 
hTD.tj. Inland Revbnub, 
11921] 8, a 372.— SCOT. 

PART V. SECT, 2, SUB-SECT. 7.— 

N. (a). 


■Reap, 


carried on the business of a brewer. Sc 
also, as an adjunct of its brewery 
business, the business of owner & 
mtgee of hotels. Both businesses 
were carried on under the same 
management Sc by the same general 
staff. The comr. of taxes, In assess- 
ing the Income of the oo. for the pur- 
poses of the income tax, disallowed the 
sum of £286 from the amount of £1,586 
deducted by the oo, as Its general ex- 

K mdlture in the production of Its 
come, on the ground that it was the 
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bekng oxpvesaly prohibited, ought therefore to be 
allowed (Lord Pabkkr of Waddington). — 

XJSHRR’S WiLTSHIRB BRBWBRY, LtD. V. BrTJCE. 
[1916] A. C. 483 ; 84 L. J. K. B. 417 ; 112 L. t! 
661 ; 31 T. L, R. 104 ; 6 Tax Gas. 399, H. L. ; 
rev8g,t [1914] 2 K. B. 891, C. A. 

Annokdiona: — ^Aldd. Stevens v. Boustead* [1916] 2 K. B. 
660. Diftd. Union Cold Stora^ Co. v. Jones (1923), 129 
L. T. 512 ; Atherton v. British Insulated Sc Helsby 
Cables, [1925] 1 K. B. 421. Oonsd. Rowntree v, Curtis, 
[1925] 1 K, B. 328. Befd. Smith v. Incorporated Cotmcii 
of Law Reporting for England Sc Wales, [1914] 3 K. B. 
674 ; Hancock «. General Reversionary- Sc Investment Co., 
11019] 1 K. B. 26 ; WeUer v, I. R. Comrs., [1919] 2 K, B. 
407. Mentd. Re Sawyer Sc Withall, [1919] 2 Ch. 333 ; 
Currie v. I. R. Comrs., [1921] 2 K. B. 332. 

288. Expenses of applications for licenses.] 

— ^Kesps., a firm of brewers, submitted account 
showing a certain sum for profits. In arriving at 
the amount they had deducted sums expended in 
connection with unsuccessful applications made 
by them to the licensing justices for new licenses 
to houses owned leased by them, & also to houses 
not owned by them, but for which they conducted 
the application, for the purpose of increasing their 
trade : — Held : resps. were not entitled to make 
the deductions, as the expenses were not money 
wholly & exclusively laid out or expended for the 
purposes of their trade, but were a capital ex- 
penditure within Income Tax Act, 1842 (c. 35), 
sched. D. — Southwell v. Savill Brothers, Ltd., 
[1901] 2 K. B. 349 ; 70 L. J. K. B. 815 ; 85 L. T. 
167 ; 65 J. P. 649 ; 49 W. R. 682 ; 17 T. L. R. 
513 ; 45 Sol. Jo. 621 ; 4 Tax Gas. 430, D. C. 

289. .] — Usher’s Wiltshire Brew- 

ery, Ltd. V, Bruce, No. 287, ant^. 

290. Damages paid to guest at inn — Inn 

owned by company & run by manager — ^Negligence 
of company’s servants.] — (1) A brewery co. owned 
an inn which was carried on by a manager as part 
of their business. A customer sleeping in the inn 
was injured by the fall of a chimney, & recovered 
damages & costs against the co. for the injury, 
which was owing to the negligence of the co.’s 
servant»s : — Held : the damages & costs could not 
be deducted in estimating the balance of profits 
for the purpose of the income tax, the loss not 
being connected with or arising out of the trade, 

& not being money wholly & exclusively laid out 
or expended for the purposes of the trade. 

(2) It does not follow that if a loss is in any 
sense connected with the trade, it must always be 
allowed as a deduction, for it may be only remotely 
connected with the trade, or it may be connected 
with something else quite as much as or even 
more than with the trade. I think only such 
losses can be deducted as are connected with the 
trade in the sense that they are really incidental 
to the trade itself. They cannot be deducted if 
they are mainly incidental to some other vocation 
or fall on the trader in some character other than 
that of trader. The nature of the trade is to be 
considered. To give an illustration. Josses sxis- 
tained by a railway co. in compensating passengers 
for accidents in travelling might be deducted 
(Lord Lorbburn, G.). — Strong & Co., Ltd. v. 
WooDiPiELD, [1906] A. C. 448 ; 75 L. J. K. B. 
864 ; 96 L. T. 241 ; 22 T. L. R. 754 ; 60 Sol. Jo. 
666; 6 Tax Cas.‘ 216, H. L. 

AnnotaHcm : — As to (1) Coned. Smith v. Lion Brewery Co., 
[1909] 2 K. B. 912. Refd. Usher’s Wiltshire Brewery v. 


Bruce, [19^14] 1 K. B. 357. As to (2) Apld. I. 

insd* I. R. 




Wames, [1919] 2 K. B. 444. CoL-,.. *. v. 

R^. WllllamTi:* 
^oh^e A^., [1921] 1 A. C. 65 ; Addie’s 
Collieries v. I. R. Comrs. (1924), 8 Tax Cas. 671. 

291. Compensation levy imposed on 

tenants.]--A breweiy co. as an essential part of 
their business acquired & held licensed houses 
which they let to tenants who covenanted to buy 
all their beer from the co. The sole purpose of the 
CO. in thus acting was to increase the profits of 
their trade in manufacturing & selling beer whole- 
sale. If any house lost its license the co. got rid 
of that house as soon as possible. The annual 
compensation levy imposed by Licensing Act, 
1904 (c. 23), 8. 3, was paid as to the co.’s share 
of the levy by the tenant paying that share &; 
deducting it from his rent as provided by the Act. 
In estimating for income tax purposes the yearly 
profits of their trade, whicli wore increased by 
their ownership^ of the houses, the co, claimed to 
make a deduction in respect of the sum which 
they were compelled to pay for the levy, & con- 
tended that the sum was wholly & exclusively 
laid out or expended for the pmposes of their 
trade within Inconie Tax Act, 1842 (c. 35), s. 100, 
sched. D., Rules applicable to Cases I., & II., r. 1. ; 
— Held : upon the facts as stated by the income 
tax Comrs. a deduction was allowed by Income 
Tax Act, 1842 (c. 35). — Smith v. Lion Brewery 
Co., Ltd., [1911] A. 0. 150 ; 80 L. J. K. B. 566 ; 
104 L. T. 321 ; 27 T. L. R. 201 ; 55 Sol. Jo. 269 ; 
5 Tax Cas. 568 ; 75 J. P. Jo. 87, H. L. 

Annotations : — ^Apld. Usher’s Wiltshire Brewery r. Bruce, 
[1915] A. O. 43.3. Distd* Union Cold Storagro Co. v. Jones 
U923), 129 L. T. 512. Refd. Stevens v. Boustead, [1916] 
2 K. B. 560. 

292. Rates, taxes & insurance on tied 

houses.] — U sher’s Wiltshire Brewery, Ltd. v. 
Bruce, No. 287, ante, 

(h) Insurance Companies, 

See Sub -sect. 8, post. 


Sub-sect. 8. — Special Points arising in con- 
nection with Assessment of Insurance 
Companies. 

See 1918 Act, s. 33 ; 1923 Act, s. 10 ; Schedule 
D., Rules applicable to Cases I., <fc II., rr. 1, 3, 15. 

293. Fire insurance company — Claim for deduc- 
tion In respect of unearned premiums or unexpired 
risks — Method of computation.] — In maMng a 
return of their profits for assessment to income 
tax under Income Tax Act, 1842 (c. 35), sched. D,, 
a fire insurance co. is not permitted by the Act 
to credit themselves with, or to claim a deduction 
for, a portion, calculated by them at 33 per cent., 
or one-third of the amount of premiums received 
during the given year, as the unearned or un- 
exhausted portion of such premiums, although in 
respect of such portion the co. remain liable to 
losses which may occur in the ensuing year. The 
fair dt proper mode of ascertaining the amount of 
net profits for the purposes of the Act, it being 
impossible 'to ascertain it with such strictly 
mathematical accuracy as to do perfect dt absolute 
justice, is to take on the one side the whole receipts 


proportion of the general expenditure 
estimated by him as tnourred in con- 
nection with the ownership Sc mort- 
gaging of hotels : — Held : any ex- 
penditure which could be shown to 
have been reasonably incurred in deal- 
ing with the mortgages &c ownership 
of land was not d^uctible. — T axks 


CoMR. V. Crown Brewery Co., Ltd. 
(1906), 26 N. Z. L. R. 121.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8. 

293 i. Fire insurance company — 
Claim for deduction in respect of un- 
earned premiums or unexpired risks — 


Method of compviaiicin.'l — As fire In- 
surance policies are contracts lor one 

S ear only, the premiums received for 
tie year of assessment, or on an average 
of three years, deducting losses by Are 
during the same i>erlod & ordinary 
expenses may be fairly taken as the 
prodts 5c gains of the oo. vrithout 
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Income Tax. 


Sect, 2, — Case I, — Trades : Siib-sed. 8.] 

^ on the other the whole expenditure & disburse- 
ments for the fdven year, the balance remaining 
being, for the time at least, net profits on which 
the tax should be assessed, ^is being done 
year by year, there is an absolute balancing of 
accoimts ; & if any wrong be done by losses 
afterwards occurring in respect of premiums on 
wlfich, as profits, income tax has been assessed & 
paid, that will be taken into consideration in the 
ensuing year. — I mpebial Fire Insurance Co. v. 
WlTJSON (1876), 36 L. T. 271 ; 41 J. P. 9 ; 1 Tax 
Oas. 71. 


^nno/a<ion« Expld. & Apld. General Accident, Fire & 
Life Assoc. Corpn. v. McGowan, [1908] A. O. 207. Conid. 
Sun Insce. Office v. dark, [1912] A. O. 443. Refd. Last v, 
London Assce. Corpn. (1885), 2 Tax Cas; 100. 


294. ,] — CO. carrying on the 

business of fire, sickness, accident, & guarantee 
insurance, as distinguished from life msurance, is 
not entitled, in estimating the balance of its profits 
chargeable with income tax, to deduct or make 
any allowance for estimated risks unexpired at 
the end of the year. 

I think the particular correction sought by 
applts. in this case is indefensible upon the 
materials before us, & further, that the method 
adopted by the Comrs. is a good working rule in 
the present instance & generally. If in any 

g articular case an insurance co. can show it works 
ardship, no doubt the rule ought to be modified 
so that the real gains & profits may be ascertained 
as near as may be (Lord Loreburn, C.). — 
General Accident, Fire & Iafe Assurance 
Corpn., Ltd. v . McGowan, [1908] A. C. 207 ; 77 

h J* 5 '^34 ; 24 T. L. K. 633 ; 

62 Sol. Jo. 455 ; 5 Tax Cas. 308, H. L. 

Office v. dark, 

[IcIlifJ A* V/# w4o« 


443 ; 81 L. J. K. B. 488 ; 106 L. T. 488 } 28 
T. L. B. 803 ; 66 Sol. Jo. 878 ; 6 Tax Oaa. 59, 
H. L. ; revag, S. C. 9 yb nom, Clark v. Sun In- 
surance Opfioe (1911), 104 L. T. 620, C. A. 
Annotation .*~^oiUld. London Cemetery Co. v. Barnes, [1917] 

2 K. B. 496. 

206. Life insurance company — Premiums — 
Whether annual profits or galns.l — An insurance 
co. having one body of sni^holders carried on 
three branches of business, viz., marine, fire, & 
life insurance business. The liabilities of the co. 
were discharged partly out of premiums, partly 
out of incomes arising from large invested funds, 
which in the management of the business were 
allocated to the marine, fire & life branches re- 
spectively, & styled the marine, fire, & life funds ; 
but the results of the business in all the branches 
were thrown together into one account called the 
** profit & loss account** & dividends were declared 
out of the balance of this account & not out of the 
profits of the particular branches : — Held : (1) for 
the purposes of income tax the three branches 
must be treated as one business the profits 
calculated on the results of that business taken as 
a whole ; (2) additions made to the life fund of the 
CO. out of receipts of the year were not subject to 
income tax as profits. 

(3) Life insurance premiums are not in the 
nature of annual profits, &; therefore the annual 
profits or gains of life insurance for the purposes 
of income tax cannot be arrived at by taking the 
excess of premiums received during the year over 
the payments on policies falling duo & business 
expenses during the same period. — Last v. London 
Assurance Corpn. (1884), 12 Q. B. D. 389 ; 63 
L. J. Q. B. 826 ; 60 L. T. 634 ; 32 W. R. 702, 
D. C. ; affd» 14 Q. B. D. 239, C. A. *, varied on 
other groimds (1885), 10 App. Cas. 438, H. L. 


296. ^ .] — There is no rule of law 

that m assessing a fire insurance co. to income tax 
the total premium receipts for the year, after 
deducting the losses & disbursements for the same 
period, are to be taken as the profits of the co., 
without making any allowance for unexpired risks 
on policies outstanding at the end of the year; 
but where it becomes necessary to have recourse 
to some form of estimate, that method will be 
adopted which approximates most nearly to the 
truth. Where, therefore, it was proved, on an 
appeal by a fire insurance co. against an assess- 
ment, that it was the practice of the co., in yna-ki n g 
up its annual accounts for the purpose of ascer- 
taining the profits for distribution amongst* its 
shareholders, to carry forward to the succeeding 
year a certain percentage of its premium receipts 
as an allowance to meet unexpired risks on out- 
st^dfing policies, & that this percentage was a 
& reasonable allowance for that purpose, & 
^e figures, on the triennial average prescribed by 
Income Tax Acts, showed a large increase in the 
amount of such allowance for the year of assess- 

in the circumstances it was com- 
petent to the co. to make an allowance in respect 
of unexpired risks. & the increase in the allowance 
formed no part of the profits or gains of the year.— 
Sun Ins urance Oppicb v. Clark, [1912] A. 0. 

Tuaklng anowance for the balance inveatment^H nf f v 
nf a"™®' rteks unexpltod at thT^ lit 

Union & ~ Scottish X riw 

(Ot 01 Ses8.) 461 : 26 S^. 1*. k 3S0.- 

.^^f^>9UTance company In’- n -- i 


AnTwtaiions : — Aa fo (1) Befd. Liverpool Sc London & Globe 
Insoe. V. Bennett, Brice v. Northern Asbcc., Brice r. Ocean 
Accident & Guarantee Corpn., [1912] 2 K. B. 41. As to (3) 
Oonsd. New York Life Insce. w. Styles (1889), 14 App. 
Cas. 381 ; Equitable Life Assce. Soo. of United States v. 
Bishop, [1900] 1 Q. B. 177 ; Ashton Gas Co. c. A.-G., 
[1906] A. C. 10. Refd. Broughton Coal Co. c. Kirk- 
patrick (1884), 14 Q. B. D. 491 ; Oarllale & SUloth Golf 
gub V. Smith, [1913] 3 K. B. 75 ; Liverpool & London Sc 
Globe Insce. v. Bennett, [1913] A. C. 610 ; I. R. Comrs. v. 
g>rnteh Mutual Assce. (i924), 94 L. J. K. B. 237. CfcncrtMy, 
Mentd. Clerical, Medical Sc General Life Assce. Soo. v. 
Carter (1888), 21 Q. B. D. 339 ; I. R. Comrs. v. Somers 
G924), 131 L. T. 830 ; I. R. Comrs. v. Westlelgh Estates 
Co., 1. R. Comrs. v. South Behar Ry., 1. R. Comrs. v. 
Eccentric Club, [1924] 1 K. B. 390 ; 

297. Additions to life fund out of receipts- 
Whether profits subject to tax.]— -A life insurance 
CO. issued “ participating policies ** at an increased 
premium, accord!^ to the terms of which at the 
end of each quinquennial period “ the g^ross 
profits ** of such policies were thus dealt with ! 
two-thirds were returned by way of bonus or 
abatement of premiums to the holders of such 
policies then in force ; the remainhig third went 
to the co. who bore the whole expenses of the 
business, the portion remaining after payment 
of expex^B constituting the only profit av^able 
for division among the shareholders : — Held : the 
two-thirds returned to the policy holders were 
** annual profits or gains ** dt assessable to income 
tax. — Labt V. London Absurancb Corpn. (1886), 


invwtments of their reserve fund, 
although iraoh interest was always 
added to the reserve fund Sc rein- 
vested as part of it.— C onpbdbbation 

Toronto Cobpn. 

— CAJ/ 

« dmdends received by the Canada 

Investments 

of their reiierve fund form port of their 


taxable inoomo, though to the extent 
of ninety per cent, thereof divisible, 
pursuant to the terms of tho oo.'s 
speoial Aot. as profits among parti- 
cipating policy holders Sc not Bubject 
to the oontrol or dlspositton of the oo. 
— jBe Canada Lifr Absurancb Co. Sc 
Hamilton Crrr (1898), 25 A. R. 312. 
—OAK. 

d. — — ~.] — Where the sur- 
render valne or part of the mutender 



Part V. — Schedule D. 


59 


J* Q. B. 92 ; 63 h. T. 
n ®' 2®® « 1 L- ®- «17 { 

oM^ri^' (1884), 14 Q. B. D. 

I'A n^S-TT 5®* <’• Kirkpatrick 

381. CoMd. Equitable Life 

ASSSirTTii* States u. Bishop, C19001 1 Q. B. 17T ; 

H’ '^*‘’^*» [1908] A. C, J. R, ^mrs. v. 

Assoe. (1924). «4 L. J. B. 237. Refd, 

Assce, Soc. v. Carter 

l^th' ?l9iS'i & Silloth Golf aub u. 

SSir* ^ 5-' ?• : Llveipool & London Sc Globe 

A. C. 610; I. R. Comrs. 7, 

Esta^ Co.. I. R, Comrs. w. South Bebar Ry.. 

I. R. Comrs. v. Eccentric Club, [1924] 1 K. B. 390. * 

298. Participating policies.] — Last t?. 
London Assurance Corpn., No. 297, anie» 

299. ~ - Policy-holders distinct Irom 

company.]— A life insurance co. had a capital 
(uvided into shares, the dividends on which were 
Jmited by the articles of association to 7 per cent. 
The powers of the co. were vested in a board of 
direc^re elected by the shareholders ; the board 
appointed the officers of the co., & by the officers 
determined the rates of premium Sc the terms of 
msur^ce, & generally managed the affairs of the 

^®ned participating policies, & by the 
articles the insurance business was to be conducted 
on the mutual plan. The earnings Sc receipts over 
& above the dividends, losses, & expenses were 
accumulated from year to year, & every five years 
a balance was struck & the net surplus in the hands 
of the co., after deducting an amount sufficient to 
cover all outstanding risks & obligations, was, in 
conipliance with the articles of association, 
divided among the holders of participating policies, 
each policy holder being credited with an equitable 
share of such surplus : — Held : the surplus re- 
turned or credited to the policy holders was 
‘‘ aimual profits or gains,” & was assessable 
to mcome tax. — Equitable liiPE Assurance 
Society op United States v. Bishop, [1900] 
1 Q. B. 177 ; 69 L. J. Q. B. 252 ; 81 L. T. 093 ; 
48 W. B. 341 ; 16 T. L. B. 74 ; 44 Sol, Jo. 100 
4 Tax Cas. 147, C. A. 

300. Mutual society without share- 

holders.! — A life insurance co, had no shares or 
B^reholders. ^ The only members were the holders 

ps^ieipating policies, each of whom was 
entitled to a share of the assets & liable to all 
losses. A calculation was made by the co. of 
the probable death rate among the members & of 
the probab^ expenses & other liabilities, & the 
amount claimed for premiums from members was 
commensurate therewith. An account was 
a ^u a ll y taken, & the greater part of the surplus 
of such premiums over expenditure referable to 
th^e poucies was returned to the policy holders 
as bonuses, either by addition to the sums insured 

< j reduction of future premiums. The re- 
mainder of the surplus was carried forward as 
^ hand to the credit of the general body 
of the members. It being admitted that the 
income derived by the co. from investments, & 
from ail transactions with persons not members, 
was assessable to income tax : — Held : no part of 


the^ premium income received under participating 
policies was liable to be assessed to income tax 
as profits or gains under Jncome Tax Act, 1853 
34), sched. I), ; & Last v. London Assurance 
Corpn., No. ^ 297, ante, was distinguishable, 
the income in that case being derived from 
transactions with persons not members & not, as 
m the present case, from mutual insurance 
between members only. — New York Life In- 
surance Co. V. Styles (1889), 14 App. Cas. 381 ; 
59 L. J. Q. B. 291 ; 61 L. T. 201 ; 6 T. L. B. 621 ; 
sub nom. STYTiBs v. New York Life Insurance 
Co., 2 Tax Cas. 460, H. L. 

;_Ck>n8d. Equitable Life Assoe. Soc. of United 
SUt^ V. B^lihop, [1900] 1 Q. B. 177 : Scottish Widows* 
Fund & Life Asmse. Soo. v. Allan, Scoctisli Equitable Life 
A^e. Soo. V. Allan, Sbottish Provident Institution v. 

^ Tax Cas. 369. Ibreld. Carlisle & Silloth 
Golf aub r. Smith. [1913] 3 K. B. if. ColUtd. I. R. Comrs. 
V. Cornish Mutual Assco. (1924), 94 L. J. K. B. 237 ; 
i ^mrs. V, Westleisrh Estates Co., Same v. South 
Behar Ry. Same v. Eccentric Club, I19kj 1 K. B. 390 ; 
New l^rk Life Insoe. v. Public Trustee (1924), 93 L. J. Ch. 
449. Beld. I. R. Comrs. v. Somers (1924), 131 L. T. 830. 

301. Interest on investments — ^Tax de- 

ducted at source — Investments for purposes of 
business.] — interest arising from investments 
made by a life insurance co. for the purposes of 
their business, income tax on which had been 
deducted at its source, exceeded the amount of 
the profits of the co. for the year of assessment. 
The co. had also during the year received interest 
on investments from which there had been no 
deduction for income tax ; — Held : the co. were 
liable to assessment to income tax in respect of 
such lost mentioned interest.-— Ci.brical, Medical 
& General Life Assurance Society v. Carter 
(1889), 22 Q. B. D. 444 ; 58 L. J. Q. B. 224 ; 63 
J. P. 276 ; 37 W. B. 346 ; 6 T. L. B. 291 ; 2 
Tax Cas. 437, 0. A. 

Jniwtationa Consd. Plymouth, Stonehouse & Devon port 
Tram Co. v. General Tolls Co. (1896), ir> L. T. 4C7 ; Leeds 
Permanent Benefit Bldgr. Soc. v. Mallandaine, [1897] 2 
Q. B. 402. Eeld. L. C. C. v. Grove (1896), 61 J. P. 52 ; 
Scottish Widows' Fund & Life Assce. Hoc. v. Allan, 
Scottish Equitable Life Assce. Soo. v. Allan, Scottish 
Provident Institution v. Allan (1900), 4 Tax Cas. 369 ; 
Rovoll V. Edlnburarh Life Insce. (1906), 6 Tax Cas. 221 ; 
Matthews v. Cork County Council (1910), 6 Tax Cas. 646. 

See, now, Schedule D., Buies applicable to Cases 
I., & II., r. 15 (2). 

302. Annuities — Granted In return for 

single payment.] — ^A life assurance society as part 
of its business sold or granted annuities in con- 
sideration of a lump sum or premium paid down 
in the case of an immediate annuity & of a similar 
payment or of periodical premiums in the case of 
deferred or contingent annuity. In making up 
the balance sheet showing the amount oi its 
profits & gains for the purpose of assessment to 
income tax, under Income Tax Act, 1842 (c. 35), 
sched. D. the society deducted from its gross 
income the sum paid in discharge of its annuity 
contracts. Upon the assessment for the year 
1885-6, & before the coming into operation of 
Customs Sc Inland Bevenue Act, 1888 (c. S), 
8. 24 (3) ; — Held : the society was not liable to 
be assessed in respect of the amount paid by it 
for annuities. — Gresham Life Assurance Society 


® P^hoy ia applied by a life 
00* in payment of overdue 
moneys so applied, 
^tn toterest th«?eon, become a onargo 

payable under the 
surrender value thereof, 
the mterM so charged is income from 

whleh income tax 
rp by the life assurance co. — 

AU8TB4UAN MxmJAL 
? ^oustt (1902), 22 N. Z. 

— In a question aa 


to the asBOBsmont of income tax as 
the profits or gains of a co. carrying on 
the Dusiness both of fire Sc life insur* 
anoe : — Held : in estimating profits 8c 
^Ins there fell to be taken into account 
interest on investments which had not 
suffered deduction of income tax at 
its source. — Scottish Union Sc 
National Insubanob Co. v. Inland 
RsvifiNtTB (1889), 16 R. (Ct. of Sees.) 
461; 26 So. L. ll 880.<— SCOT. 

t ,] — Applt. oo. carried 

on insurance business with strangers 


for gain to the co. a<i a whole, but had 
not its principal office in Victoria : — 
Held : the oo. was Liable to Income tax. 
on the proceeds from mon^ lent on 
the security of land m victoria. — 
England v. Webb, [18981 A O. 768. 
— AUS. 

— ^Applt. was a mu- 


tual insurance co. which did not in* 
sure or otherwise trade In the colony, 
but only invested certain funds there : 
— Held: applt. oo. was not within 
Victoria Income Tax Act, 1896, s. 10, 




Income Tax. 


Sect, 2. — Case I, — Trades: Sub-sect. 8. Sect. 3. 
— Case II.] 

V . Styi^es, [1892] A. C. 309 ; 62 L. J. Q. B. 41 ; 
67 L. T. 479 ; 66 J. P. 709 ; 41 W. B. 270 ; 8 

T. L. B. 618 ; 3 Tax Cae. 186, H. Jj. 

Annotations: — Oonjid. Anfirlo-Continental Guano Works v. 
BeU (1894), 70 L. T. 670. Enid. Bdlnburgrh Life Assoo. 
V. Lord Advocate, [1910] A. CC 143 ; Farmer t>. Scottish 
North American Trust, [1912] A. C. 118. Oonsd. Sun 
Insce. Office v* dark, [1912] A. C. 443. Bofd. Heid*s 
Brewery Co. v. Male (1891), 64 L. T. 294 ; L. C. C. u. 
Grove (1896), 44 W. K. 699; Watson v. Royal Insce., 
[1896] 1 Q. B. 41 ; Herbert v. McQuadc (1901j, 84 L. T. 
661 ; Belage v. Nugget Polish Co. (1906), 92 L. T. 682 ; 
Strong u. Woodifleld, [1906] 2 K. B. 350 ; Smith v. Lion 
Brewery Co. (1910), 5 Tax Cas. 668 ; Glensloy S.S. Co. u. 
Lethem (1914), 6 Tax Cas. 453 ; Usher^s Wiltshire 
Brewery v. Bruce, [1915] A. C. 433 ; Howe v. I. R. Comrs., 
[1919] 2 K. B. 336; I. R. Comrs. v. Von Qlchn, [1920] 
2 K. B. 563 ; Hall v. I. R. Comrs., [1921] 3 K. B. 152 ; 
Bruce v. Hatton, [1922] 2 K. B. 206. Mentd. Inver- 
clyde’s Trustees v. Millar, [1924] A. C. 680. 


803, Foreign investments — Income re- 

ceived by foreign branch — ^Not remitted to United 
Kingdom.]— An insurance co. having its head 
office in England had branch offices in England & 
in some foreign countries, the business of which 
was conducted by managers appointed by & acting 
under the board of directors at the head office. 
The CO. sought to have exempted from assessment 
to income tax (a) a sum of £5,602, being dividends 
upon various foreign securities, representing part 
of the profits made abroad, which, instead of being 
specifically remitted to this country, were re 
invested in American securities for the purpose 
of forming a reserve fund for the business of the 
co. there, as required by the law of the United 
States ; (6) a sum of £12,841, as being profits 
made at some of the foreign branches, which 
profits were not specifically brought or remitted 
to this country, but were retained abroad to effect 
reserves. The co. contended, as to both sums, 
that, as no part of the same had been actually 
remitted to or received in this country, they were 
not liable to assessment : — Held : both sums 


were part of the profits ^ gains of the business & 
were liable to assessment as such. — ^Norwich 


Union Fire Insurance Co. v. Maoee (1896), 73 
L. T. 733 ; 44 W. B. 384 ; 12 T. L. B. 137 ; 40 
Sol. Jo. 227 ; 3 Tax Cas. 467, D. C. 

Annotations : — ^Folld. Universal Life Assce. Soc. v. Bishop 
(1899), 68 L. J. Q. B. 962. Apprvd. Liverpool & London & 
Globe Insoe v. Bennett, Brice v. Northern Assce., Brice 
V. Ocean Accident & Guarantee Corpn., [1912] 2 K. B. 41. 
Refd. Bradbury r. English Sewing Cotton Co. (1923), 
8 Tax Cas. 481. 


304. .] — ^A fire & life in- 

surance co., which, in addition to its business done 
at home, carried on a fire insurance business 
abroad, was registered in this country under Cos. 


Acts Sc had its head office here. One of the objects 
stated in its memorandum of assocn. was to invest 
money not immediately required in such manner 
as might from time to time be determined. By 
the laws of certain of the foreign States in which it 
carried on business an insurance co. was required, 
as a condition precedent to carrying on business 
there, to deposit with the Govts, of those countries 
certain sums of money & to invest those sums in 
accordance with the local laws. In pursuance of 
those requirements the co. invested certain sums 
in those States. It also voluntarily invested 
there other sums representing accumulated profits 
of the business. Both cl^es of investments 
yielded interest which was received by the co. 
abroad but was not remitted to the United King- 
dom. Tliis interest was included in the balance 
sheets of the co. : — Held : the income of the 
foreign investments formed part of the profits or 
gains of the co.'s business & was properly taxed 
imder Income Tax Act, 1842 (c. 36), s. 100, Sched. 
D., Case I. — Liverpool London & Globe 

Insurance Co. v. Bennett, [1913] A. C. 610 ; 
82 L. J. K. B. 1221 ; 109 L. T. 483 ; 29 T. L. B. 
767 ; 67 Sol. Jo. 739 ; 20 Mans. 295 ; 6 Tax Cas. 
327, H. L. ; affg. S. C. sitb nom. Liverpool & 
London & Globe Insurance Co. v. Bennett, 
Brice v. Northern Assurance Co., Brice v. 
Ocean Accident & Guarantee Corpn., [1912) 
2K. B. 41,C. A. 

Annotations: — Coiisd. Egyptian Hotels v. Mitchell (1916), 

6 Tax CJas. 542 ; I. R. Comrs. v. Westlelgh Estates Co., 

Same r. South Bohar Ry., Same r. Eccentric Club, [1924] 

1 K. B. 390. Reid. Gresham Life Assce. Soc. v, A.-G.* 

[1916] 1 Ch. 228. 

Assessment under Case IV.] 

— See No. 422, post. 

305. Method of assessment — At option of 

Crown — ^Whether under Case I. or Case IV.] — 

Where a receipt comes within more than one case 
in Schedule l5., the Crown has an option under 
which Case it will assess the tax subject to the 
restriction that it must not tax it twice over. 

The question is whether applt. co. in the first 
appeal can be charged under Case 1. in Sched. D. 
in respect of the income of certain American & 
Canadian investments, or whether they can only 
be charged imder Case IV. in respect of such 
moneys as are actually received in Great Britain. 
The general principle has been laid down in the 
Ct. of Session by Lord Dimedin in B&vell v. 
Edinburgh Life Insurance Co. (1900), 5 Tax Cas. 
221, ... I feel no doubt that the Crown has an 
option to tax imder Case I. or under Case IV., 
in any state of circumstances falling within that 
case (Cozens-Hardy, M.B.). — Liverpool & 


& its income derived from its Victorian 
investments was tcbxable income under 
sect. 6 in the mode applicable to 
taxpayers generally. — Scottish Pro- 
vident Institution v. Taxes Comr., 
[1901] A. C. 340.-- AUS. 


h. 


-.] — A life insurance co. 


derived the bulk of its gross Income 
from taxed sources. The amoimt ol 
this taxed income exceeded the co.’e 
not prohts. The co, received in addl< 
tlon certain interest from which tas 
was not deducted ; — Held : this in- 
terest was property assessable undei 
Income Tax Act, 1842 (c. 36), s. 100, 
Sched. D., Oases III. & IV. — Reveli 
e. Edinburoh Life Insurance Oa 
(1906), 6 Tax Cas. 221.— BOOT. 


8081. — — Foreign investments — 
Inco^ receU>ed by foreign branoJ^ — Not 
^jrn^d to United Kingdom .) — A 
^ottish mutual life assurance society 
lent out sums of money in Australia 
on interest. The interest accruing was 
not remitted to the United Kingdom 


in forma spedfica, but was retained 
abroad Sc Invested. It was, however, 
entered in the revenue account ol 
the society as received ; — Held : in- 
terest not received in the United 
Kingdom was not assessable to Income 
Tax, Sc the facts in these cases did not 
amount to constructive remittance. — 
Forbes (Surveyor op Taxes) v. 
SoorriSH Provident Institution ; 
Forbes (Surveyor of Taxes) v. 
Scottish Widows* Fund & Life 
Assurance Society (1896), 3 Tax 
Oas. 443.— SOOT. 

808 ii. 

Where Interest derived from the 
foreign Sc colonial investments of a 
proprietary Insurancio co. was not re- 
mitted home, but was retained in the 
countries where it was earned Sc was 
Invested or otherwise applied there : — 
Heid: by being entei^ in the oo.’s 
accounts Sc taken into account in esti- 
mating the amoxmt of profit to be 
divided by way ol bonus, dividend, or 


otherwise, it was not constructively 
received in this country so as to be 
chargeable with duty. — Standard 
Life Assxtrancb Co. v. Allan (1901), 
3 F. (Ct. of Bess.) 806 ; 38 Sc. L. R. 
628 ; 9 S. L. T. 69.— SOOT. 

808111 . .]— 

Where the interest derived from the 
American Investments of a Scottish 
insurance society was not remitted 
home but was reinvested in America 
in bearer bonds Sc mtges. on real pro- 
perty, Sc the bonds Sc mt^s. with 
coupons attached were sent to this 
county ; — Held : the Interest had not 
been received in Great Britain ** 
so as to be chargeable with duty.-^ 
Soottibh Widows* Fund v. Inland 
Revenue, [19091 S. C. 1372 ; 46 Sc. 
L. R. 993 ; 2 S. L. T. 266.— SOOT. 

k. Land occupied 4b used for 

business .) — ^A life insurance oo. cannot 
make a deduction from the income on 
which Inoome tax is payable by it in 
respect of land oocupiea Sc us^ by it 
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London & Globe Insurance Go. v, Bennett, 
Bbioe V, Northern Assurance Oo., Brice v. 
Ocean Accident & Guarantee Oorpn., [1912] 
2 K. B. 41 ; 81 L. J. K, B. 639 ; 106 L. T. 323 ; 
28 T. L. R. 279 ; 6 Tax Cas. 327, 0. A. ; affd. 
sub nom. Liverpool & London & Globe Insur- 
ance Oo. V, Bennett, [1913] A. C. 610, H. L, 
AnnoUUions : — Retd* Egryptian Hotels v. Mitchell (191^), 6 

Tax Cas. 642 ; 1. R, Comrs. ©. Westleigh Estates Co., 

Same v. South Behar Ry., Same v. Ecoeutric Club, (1924] 

1 K. B. 390. Gresham Life Assce. Soc. v. A.-Q., 

11916] 1 Ch. 228. 

306. Whether under Case I. or 

Cases IV. & V.] — ^A life assurance society, having 
been assessed for income tax on an income basis 
for the financial year 1014—15, brought an action 
agaii^t the A.-G. & the Board of Inland Revenue, 
alleging that by an agreement of 1912 the surveyor 
of taxes, acting on behalf of the Board, had agreed 
to assess them for the five years, 1911-12 to 
1916-16, on a profit basis & at an agreed figure of 
profit based on the previous quinquennial valua- 
tion, & asking for a declaration that the agreement 
was binding, & an injunction to restrain the Board 
from enforcing the recent assessment : — UTeld : if 
the agreement had borne the construction alleged 
by the society, which the ct. did not accept, it 
would have been invalid, as the income tax was 
an annual tax imposed & assessed year by year, & 
neither the surveyor nor the Board could bind 
ihe Crown as to the basis or amount of assessment 
in future years. Qu, : (1) whether, having 

regard to the society’s right of appeal to the 
General Comrs. under Taxes Management Act, 
1880 (c. 19), s. 57, it would have been right to 
make a declaratory order against the A.-G. ; 
(2) whether, having regard to their functions 
under Inland Revenue Regulation Act, 1890 
(c. 21), s. 1, the Board were competent parties to 
an action of this nature. 

Under Income Tax Act, 1842 (c. 35), the taxing 
authorities in assessing a life assurance society 
have an option to tax it under sect. 100, Sched. D., 
Case I., or Cases IV. & V., of that Act or both, 
providing that the co. is not taxed twice over in 
respect of the same income or the same moneys. — 
Gresham Life Assurance Society v. A.-G., 
[1916] 1 Ch. 228 ; 85 L. J. Ch. 201 ; 114 L. T. 
399 ; 32 T. L. R. 264 ; 7 Tax Cas. 36. 

307. Foreign company — ^Relief in respect 

of expenses of management.] — ^Applt. co. was a 
foreign co. carrying on a life insurance business in 
the United Kingdom, & was assessed to income 
tax for the year ended Apr. 6, 1919, in accordance 
with Finance Act, 1915 (c. 62), s. 15 (1), in respect 
of the proportion of its income from the invest- 
ments of its life assurance fund. It made a claim 
for relief in respect of a proportion of its expenses 
of management for the same year under Finance 
Act, 1916 (c. 62), s. 15 (3). This claim was 
opposed by the Crown, who contended that the 
claiin should bo restricted in accordance with 
proviso (a) to sect. 14 (1) of Finance Act, 1915 
(c. 62), which provides that relief shall not be 


given ^der this sect, so as to make the income 
tax paid by the co. less than the tax which would 
have been paid if the profits of the co. had been 
charged in accordance with Income Tax Act, 
1842 (c. 35), Sched. D., Rules applicable to Case I. 
It was contended on behalf of applt. co. that 
Finance Act, 1915 (c. 62), s. 16, prescribed a new 
A; definite method of taxation for foreign life 
assurance cos., & that when that method was 
followed the proviso to sect. 14 (1) had no applica- 
tion : — Held : the proviso applied & applt. co. 
was not entitled to such relief in respect of ex- 
penses of management as would make the income 
tax paid by it less than would have been payable 
if the profits had been charged in accordance with 
Schedule D,, Rules applicable to Case I. — Equit- 
able Life Assurance Society of United 
States v. Hills (1924), 131 L. T. 480 ; 8 Tax 
Cas. 657. 

308. Company engaged in several branches of 
insurance — One body of shareholders — Assessment 
as one business.] — IjAst v. Londqn Assurance 
CoRPN., No. 296, ante. 

See, now. Schedule D., Rules apphcable to 
Cases I. & II., r. 15. 

309. Appropriations to reserve fund out of 
receipts — Reserve fund required by foreign law — 
No actual remittance to United Kingdom.] — 

Norwich Union Fire Insurance Co. v. Magee, 
No. 303, ante. 

See, also, No. 290, ante. 


Sect. 3.— CASE II.— PROFESSIONS OR VOCA- 
TIONS. 

See, now. Schedule D., Case II, ; 1920 Act, 
s. 31 ; 1921 Act, s. 31 ; 1925 Act, s. 16. 

31 0. Vocation — Systematic betting.] — Persons 
receiving profits from betting systematically 
carried on by them throughout the year are 
chargeable with income tax on such profits in 
respect of a “ vocation ” under Income Tax Act, 
1842 (c. 35), sched. 1). 

The case states that applis. are partners & 
attend races & carry on the business of betting. 
1 think the comrs. were right in holding that tliis 
is a “ vocation.” I think it even comes within 
the meaning of “ employment.” But ” vocation ” 
is a still larger word & is equivalent to “ calling.” 
These men systematically bet & make money 
thereby. Does it lie in their mouths to say that 
they are not liable to income tax, because they 
cannot bring an action on the bets they win ? 
That would be putting a construction on these 
Acts which we ought not to put. I go so far as 
to say this, that, in my opinion, if a man carried 
on a systematic business of receiving stolen goods 
& made by it £2,000 a year, the Income Tax 
Comrs. would be right in assessing him thereon. 
I am clear that the facts of the present case come 
within the meaning of ” vocation ” (Denman, J.). 


for business purposes, as an ordinary- 
taxpayer may. — Taxes Comb. v. Aus- 
toaiian Mutual Provident SooiBrY 
(1901). 20 N. Z. L. R. 265.— N.Z. 

t £louf profits ascertained .] — 

la a question as to the assessment 
of income tax on the profits Sc gains 
of a oo, carrying on the business both 
of fire Sc IHe insurance ; — Held : the 
pronto or gains upon the life business 
could be ascertained by actuarial cal- 
culation only. Sc this actuarial calcula- 
tion might be obtained by tahl^ the 
jwult of the quinquennial investiga- 
prescribed by statute or by an 


avestigation covering the three j’-oars 
)rescrlbod by Schedule D. of the In- 
come Tax Acts. — Scottish Union Sc 
!^ATiONAL Insurance Co. v. Inland 
Revenue (1889), 16 R. (Ct. of Sees.) 
161. 475: 26 So. L. R. 330.— SCOT. 


808 i. Company engaged in several 
branches of inswrancer----Onc body of 
^diweholdera — Assessment as one busi- 
ness.}— A. 00 . carried on the business 
of fire insurance & life insurance : — 
Held: the net profits of the two 
branches were assessable as one un- 


divided income. — Soomsu Union & 


National Insubanoe Co. v. Smiles 


(Surveyor of Taxes) (1889), 2 Tax 
Cas. 551.— SCOT. 

PART V. SECT. 8. 

m. Annual profit or gain — Negotia- 
tion fees — Claim for deduction for loss 
of employment.] — ^An agmt assessed to 
income tax Schedule D. in i*e8peot of 
fees payable for successful negotia- 
tions of sales of estates in IreUuid, 
claimed that a portion only of the lees, 
vis. a sum equal to i per cent, of the 

S urchase money, was payment for work 
one as negotiator, Sc that any amount 
received in excess of this sum was 




Income Tax. 


Sect 3. — Cflwe //. — Professions or vocations* Sect. 

4. — Casein,: Sub-sect, 1,] 

— ^Paittridge V, Mallangainb (1886), 18 Q. B. D. 
276 ; 66 L. J. Q. B. 251 ; 66 L. T. 203 ; 36 W. R. 
276 ; 3 T. L. B. 192 ; 2 Tax Caa. 179, D. C. 
Annotcetions .•—Oonad, I. K. Comrs. v. Von Glehn, U920} 2 

K. B. 553. BeM* Herbert v. McQuade (1902). 4 Tax 

Gag. 489. Mentd. Jeffrey v. Bamford, [1921] 2 K. B. 

351 ; Henshall v. Porter, [1923] 2 K. B. 193. 

811. Sole means ol livelihood.] — 

Graham v . Green, No. 116, ante, 

312. Whether one or more — Question of 

fact.]— 'Reap, was employed during the day by a 
bank as a French corresxKindent at a salary in 
respect of which he was assessed to income tax 
imder Schedule E. but, by concession, on a three 
years’ average. During the year of assessment 
he commenced evening work, in addition, in a 
similar capacity for a private firm, & was re- 
munerated by commission in respect of which he 
was assessed under Schedule D. on the amoimt of 
his actual earnings for the year as from a new 
employment. On appeal to the General Comrs. 
against the latter assessment he contended that 
his earnings from the bank & the firm were de- 
rived from the single vocation of French corre- 
spondent & the three years’ average basis should 
be applied in assessing his total remuneration for 
the year in question. In view of Great Western Ry, 
Co, V. Eater 9 No. 486, post, the inspector of taxes 
did not found any argument on the circumstance 
that one of the assessments had in fact been made 
under Schedule E. & the General Comrs. upheld 
resp.’s claim to average his earnings from the two 
sources : — Held : (1) while profits assessable under 
Schedule D. could not be commingled with profits 
assessable under Schedule E. for the purpose of 
average, & employments under Schedule D., if 
separate, must be separately assessed, the question 
whether in any case there are two employments 
or vocations or merely two activities of one em- 
ployment or vocation is one of fact ; (2) the deter- 
mination of the Comrs. in the present case was one 
of fact, & there was no evidence upon which it 
could be questioned. — Elliott v. Guastavino 
(1924), 8 Tax Cas. 632. 

Employment — Transfer to Schedule E.] — See 1922 
Act, s. 18 (1). 

318. Annual profit or gain — Grant by Curates 
Aid Augmentation Fund — ^Paid in several successive 
years — Grantee to obtain donations to fund.] — 

The council of the Curates Augmentation Fund 
made a grant of £50 to a curate in recognition of 
faithful service for more than fifteen years. The 
grant was lenewable at the discretion of the 
council, ds such renewal was upon the condition 
that the curate obtained donations to the fund to 
half the amount of the grant ; — Held : the curate 
was not assessable to the income tax in respect 
of the sum granted, either under Income Tax Act, 


1842 (c. 35) sched. E. or 16 dc 17 Viet. c. 34, 
sched. D. 

This is* nob an annual profit or gain arising or 
accruing to him from a profession, tiade, employ- 
ment or vocation. It is not an a nnua l profit at 
all (Lord CoLBRii>aE, O.J.). — Turner v, Cuxon 
(1888), 22 Q. B. D. 150 ; 68 D. J. Q. B. 131 ; 60 
L. T. 332 ; 63 J, P. 148 ; 37 W. R. 254 ; 5 T. L. R. 
133 ; 2 Tax Cas. 422, D. C. 

AnnotcUiona : — ^Distd. Herbert v, MoQtiade, [1902] 2 K. B. 
631. Folld. Poynting v, Faulkner (1905), 92 L. T. ^3. 
Conid. Co^op V. Blakiston, [1907] 2 K. B. 688. ^^d. 
Dunoan*B ]^ors. v. Farmer (lOCO*), 6 Tax Cas. 417. Bold 
Cowan V. Seymour (1919), 7 Tax Cas. 372 ; Smith v. 
Smith (1923), 130 L. T. 8. 

814. Assessment — Tax paid by employer — In- 
cluded as part of income.] — Hartland v, Dig- 
GINES, No. 506, post, 

315 . Two vocations — Assessments under 

Schedule D. & Schedule E. — Application of three 
years* average.]— Elliott v, Guastavino, No. 
312. ante. 


SBcrr. 4.— CASE III.--PROFiTS OF UNCERTAIN 
VALUE, INTEREST ON MONEY YEARLY OR 
OTHERWISE ; ANNUITIES, DISCOUNTS, ETC. 

Sub-sect. 1. — Charge by Assessment on Per- 
sons Receiving the Income. 

See, now, Schedule D., Case III., Rules 1 & 2 ; 
1922 Act 8. 17. 

316. Liability generally — Whether receipt of 
profits during year of assessment condition pre- 
cedent.] — The Income Tax Act, 1842 (c. 36), sched. 
D., Case III., comprises “ the duty to be charged 
in respect of profits of an uncertain value not 
charged in Sched. A.,” & by the first rule of that 
Case the duty to be charged in respect thereof 
shaU be computed at a sum not less than the full 
amount of the profits or gains arising therefrom 
within the preceding year. By the second rule 
“ the profits ... on all discounts . . . shall be 
charged according to the preceding rule in this 
C(ise ” : — Held : (1) transactions in Treasury bills 
were transactions in discounts within the meaning 
of Sched. D., Case III., rule 2, & were liable to 
income tax in respect of the profits arising there- 
from ; (2) the whole of the difference between 
the amount paid for a Treasury bill & the amount 
received on sale or maturity was a profit on a 
discount & must be taken into computation ; 
(3) where no profits had been derived from trans- 
actions in Treasury bills in the year of assessment 
the taxpayer was not assessable to income tax by 
reason of the fact that he had made a profit in 
Treasury bill transactions in the preoedi^ year, 
inasmuch as the principle of assessment laid down 
in the first rule of Case III. assumed as a requisite 
of chargeability the continued existence of the 


compensation for loss of ^ployment 
as agent to the estates resulmng ffom 
the sale In question & shooidDe ex- 
oludod from assessment : — Held : the 
whole of the fees was paid as commis- 
sion incident to services performed in 
relation to the oarrying out of a con- 
tract for sale, & was part of the annual 
gains Sc profits of the agent for the 
purooses of assessment to income tax. 
— Htophhky V, PxAB® (1913), 6 Tax 
Oas. 201. — m. 

^ OrarU to minister from cAurcA 

fundr—On reeigncAion,}^^ minister of 
Church of Spotumd, on retiri^ 
throiwh ill-health, was granted an 
annuity from a fund of the ohuitdi on 
o^ditl^ th^ he oomplet^y resigned 
the parish. income deiiv^ 
the investments of l^e fund was 


exempt from Income tax as being 
applied to charitable purposes ; — 
Hw: the annuity was chargeable with 
income tax Sc was assessable imder 
Schedule D., not Schedule E. — Dun- 
can’s Executors v, Fasmmr (Sub- 
vBTOB OF Taxes) (1909), 5 Tax Cas. 
417. — SCOT. 

PART V. SECT. 4, SUB-SECT. 1. 

o. Interest of money — Loan to 
parlnership.y-^Applt, had lent a sum 
of money at Interest to a partnership 
of which he was a member. During 
the year upon this Isoome of whion 
the assessment of applts.* inoonie taat 
for the year ISIS-1917 waa based, 
ai^t. was melted by his bankers, 
were also banBere o4the ffaa, 


with the amoimt of interest payable 
for that year. Sc during the same year 
the firm made a loss,* applt.’s share of 
which included his snare of the interest 
BO credited : — Held : the whole of the 
interest so credited to applt. was pro- 
perly included in the assessment of 
applt. for the year 1916-1917. — 
Leonard v. Federal Comr. of Taxa- 
tion (1019), 28 0. L. R. 175.— AUS. 

p. .3— By Local 'Government 

(Ireiand) Act, 1898 (o. 46), s. 61 (1), 
the money required to meet the 
expenses of a rural district oounoil 
or of a hoard of guardians is to be 
supplied by the county council on 
demand by the district oounoil or 
board ; Sc the oounty oounoU hr to 
pay tlM'inoiiey so dsttftanded out of lAie 
oounty fiBid. M, sftsv mousy haa 
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Part V. — Schedule D. 


same source of profits in the year of charge. — , 
Brown v. National Providbnt Institution, 
OosTON V. Provident Mutuai. Life Absocn., 
[1921] 2 A. 0. 222 ; 90 L. J. K. B. 1009 ; 125 
L. T. 417 ; 37 T. L. B. 804 ; avb nom. National 
Provident Institution v. Brown, Brown v. 
National PRo^nLDBNT Institution, Provident 
Mutual Life Assurance Assocn. v, Ogston, 
Ogston V. Provident Mutual Life Assurance 
Assocn., 8 Tax Cas. 57, H. L, 


AnwUdiq^ : — Ab to (1) Retd. Davie v, I. R. Comrs. (1922), 
92^L. J. K. B. 252. As to (3) Apld. Graln^r v. Maxwell 
U9SJ5), 70 Soi. Jo. 247 ; Whelan v, Hoanlng [1025] 1 
K. B. 387. Distd. Wlgmoro v. Summerson, I. R. ^mrs. 
V. Oakley (1925), 94 L. J. IC. B. 836. 

317, Separate sources of income — 

Exchequer Bonds & War Loan.] — Besps.’ testatrix 
in the year ending Apr. 6, 1920, held & was in 
receipt of income from Exchequer Bonds, War 
Loan, & National War Bonds. The Exchequer 
Bonds were redeemed in Feb. 1920, but she con- 
tinued to hold, & was in receipt of income from, 
the War Loan & the National War Bonds during 
the year ending Apr. 6, 1921 : — Held : testatrix 
was not liable to be assessed to income tax under 


Schedule D., Case III., for the year ending Apr. 5, 
1921, in respect of interest on the Exchequer 
Bonds, since the income had ceased before the 
beginning of the income tax year 1920-21, & 
^ce, although during 1920-21 she had received 
income from War Loan <fc from National War 
Bonds, yet for the purpose of Schedule D., Case III., 
r. 1 (f ), the Exchequer Bonds & the other securities 
in question were to be treated as separate sources 
of income. — Grainger v. Maxwell’s Executors 
(1925), 96 L. J. K. B. 245; 134 L. T. 337; 42 
T. L. B. 177 ; 70 Sol. Jo. 247, C. A. 

See, now, 1922 Act, s. 17. 

318. Interest of money — Whether limited to 
annual Interest — Repayment of loan by fixed 
weekly instalments — Varying proportion of prin- 
cipal & interest.] — Leeds Benefit Building 
Society v. Mallandaine, No. 14, ante. 

See, also, No. 372, post. 

See, now, 1918 Act, Schedule D., Case III., 
Buies applicable to Case III., r. 1. 

819, Deposit at bank — Compensation fund 

under Licensing Act, 1904 (c. 23).] — Quarter 
sessions, as the compensation authority under 
above Act, ai*e assessable to income tax in respect 
of the interest payable upon so much of the com- 
pensation fund as is placed upon deposit in a bank. 

Customs & Inland Bevenue Act, 1888 (c. 8), 
B. 24 (3), which provides that upon payment of 
any interest of money charged with income tax 
under Income Tax Act, 1842 (c. 36), sched. D., 
& not payable out of profits or gains brought into 


charge to such tax, the person paying the interest 
shall deduct thereout the rate of income tax in 
force, &; shall render an account to the Comrs. of 
Inland Revenue of the amount so deducted, &> 
such amount shall be a debt from such person to 
the Crown, does not relieve the person to whom 
the interest is paid from liabiuty to pay the 
income tax whore the tax has not been aeducted 
by the person who pays the interest, but merely 
gives an additional remedy to the Crown against 
the latter person. — Glamorgan Quarter Ses- 
sions i>. Wilson, [1910] 1 K. B. 726 ; 79 L. J. K. B. 
454 ; 102 L. T. 500 ; 74 J. P. 299 ; 20 T. L. B. 
351 ; 5 Tax Cas. 637. 

329. Fund of college or hall in 

university — Claim for adjustment in respect of loss.] 

— College op Preceptors v, Jenkins, No. 65. 
ante. 

See, now, 1918 Act, s. 34. 


321. Sale of War Stock cum interest” — 
Whether part of price chargeable as income.] — 

A CO. sold a holding of 6 per cent. War Stock 
(1929-1947) on Apr. 10, 1923. The sale was with 
interest rights, such stock not being dealt in “ ex 
interest ” until May 1, 1923. An assessment to 
income tax was made upon the vending co. for 
the year 1923-24 in respect of the amount of 
interest deemed to have accrued on the stock in 
the period between the last payment of interest & 
the sale of the stock, it being contended that the 
price received by the co. on sale of the stock 
included this interest. The General Comrs. on 
appeal, decided that the vending co. was not 
chargeable in respect of such accrued interest j — 
Held : the co. was not assessable in respect of the 
interest accrued at the date of sale of the stock. — 
WiGMORB V, Summerson (Thomas) & Sons, Ltd., 
Inland Bevenue Comrs. v, Oakley, [1920] 1 
K. B. 131 ; 94 L. J. K. B. 830 ; 134 L. T. 408 ; 
41 T. L. B. 508 ; 69 Sol. Jo. 079 ; 9 Tax Cas. 577. 

322. Annual payments — Purchase price pay- 
able by instalments — Instalments variable.]— Tay 
lor V, Evans, No. 335, post, 

323. Percentage of profits on sale of 

patent — Whether capital or Income.] — British 
Dyestuffs Corpn. (Blacicley), Ltd. v. Inland 
Bevenue Comrs., No. 90, ante, 

324. To inventor by way of royalty.] — 

By an agreement dated Jime 14, 1918, between an 
inventor & a co. formed to develop his inventions, 
the co. guaranteed to him from May 1, 1918, a sum 
of not less than £12,000 per annum, payable in 
montWy instalments of £1,000, in respect of the 
royalties payable to him under earlier agreements. 
The guaranteed monthly payments were duly 
made to him from May, 1018, to Oct. 1919, when 


l>eeii raised by a ooimty oouncil to 
meet such demands, & while it remains 
in the hands of their treasurer, interest 
Hccrues to them thereon, their liability 
to Income tax is to be determlnea 
wlely by the amount of such interest, 
no account can be taken of the 
interest paid by the rural district 
councils or by the boards of guardians 
upon money borrowed by them for 
purposes mthln the administrative 
^unty. — ^P hillips (Inspector of 

Taxes) v. County of Limsbioe 
^UNTY Council, [1025] 2 1. R. 139.— 
IR. 

q. — — Jus relida.l — Applt., a trus- 
tee on the estate of A., raised an action 
against the representatives of C. to 
faoovM from the latter an asset of 
the trust estate whioh, owing to the 
uegligezKse of O., who was a^he time 
a Jomstee of A.» had not been in- 
gatbs^, Under decree of the 
ct. the representatives of C. were 


ordered to repay the sum involved, 
together with Interest thereon at the 
rate of 3^ per cent, per annum, from 
the date at which the sum should have 
bolongod to tho estate of A. This 
interest, together with certain interest 
on taxed costs, was paid to applt., 
as trustee, without deduction of in- 
come tax : — Held : applt. was rightly 
assessed under Schedule D. In rospoot 
of the interest. — Schulze v. Bbn- 
STKD (Surveyor of Taxes) (1015), 7 
Tax Cas. 30. — SCOT. 

r. — — *.] — Reap, had raised 

an action in Jan. 1914, against the 
trustees of her deceased husbond^s 
estate for payment of her fua relidcs, & 
a decree was pronouiKjed by the ot. in 
her la-vour m July 1917, for the 
balance of the capital Uiereof remain- 
ing due to her 5c for interest on the 
various balanoes of the jus rdietes out- 
standing from time to time sinee the 
date oiner husband's death, less such 


amount of income tax applicable ter 
the Interest as tho trustees were legally 
entitled to deduct Sc retain. The 
interest was paid by the trustees in 
Aug. 1917, \vlthout deduction of in- 
come tax Sc an assessment to income 
tax in respect thereof was made upon 
resp. for the year ended Apr. 5, 1919 : 
— Held : the interest on tho jus re- 
lief ® was ** interest of money,** St 
rosp. was properly chargeable to in- 
come tax in respect thereof. — Sweet 
V, Macdtarmih (or Henderson) 
(1920), 7 Tax Cas. 640.— SCOT. 

t — ^8um added in name of inJteres i 
— In arhUredion award ,} — ^A claim for 
'* additional costs, loss, Ac damage in- 
curred ** by a firm of oontraetors 
•gainst a railway oo. was referred to 
arbn. on Marcdi 1, 1916. On Jan. 14* 
1921, tbe arbiter awarded the firm a 
o^rtsdn sum, mainly as damages, to- 
gether with Interest thereon at 5 per 




Income Tax. 


Sect, 4. — Case III. — Profits of uncertain value t 
interest on money yearly or otherwise ; annuities^ 
discounts^ etc.: Suh-sects. 1 2, B.] 

the agreement was terminated in accordance with 
its provisions, & he was assessed to income tax in 
respect of the £18,000 so received, no tax having 
been deducted therefrom on payment. He con- 
tended, on appeal to the Special Oomrs., that the 
payments amounting to £18,000 were not income 
but capital receipts, &, alternatively, if they were 
income, that they were not royalties for the user 
of a patent, but annual payments made by virtue 
of a contract out of the profits of the paying co. 
within Buies applicable to all Schedules, r. 19 (1), 
Sc that he could not be assessed in respect of such 
payments. The Special Oomrs. decided that the 
payments were income in his hands, but that they 
were annual payments within Buie 19 (1), & dis- 
charged the assessments : — Held : the payments 
under the guarantee were not annual payments 
within the Kulcs applicable to all Schedules, r. 
JO (1), & ho was assessable in respect of such pay- 
ments. — ^WiLT> V. loNiDES (1925), 9 Tax Cas. 392. 

Compare Part XII., Sect. 3, sub-sect. 2, B., 
post. 

325. Discounts — Dealings in Treasury bills — 
Method of assessment.] — Brown v. National Pro- 
vident Institution, Ogston v. Provident 
Mutual Life Assocn., No. 316, ante. 

See, now, 1922 Act, s. 17. 

328. Deductions — Guaranteed interest on capital 
of company — ^Part applied to sinking fund.] — 
A co. undertook to construct a railway in Brazil 
under a govt. guai*antee of 7 per cent. It raised 
capital by debentures at 5t per cent. & devoted 
the 7 per cent, to payment of debenture interest & 
to the formation of a sinking fund to pay off the 
dobentiu’es : — Held : the whole of the sum paid 
under the guarantee during construction was 
liable as interest. — Blake v. Imperial Brazilian 
& Nova Cruz By. Co. (1884), 1 T. L. B. 68 ; 2 
Tax Cas. 58, C. A. 

Annotaiions PoUd. Nizam Stete Ry. v. Wyatt (18U0), 24 

Q. B. D. 548. Befd. Pretorla-Pletersburg Uy. v. Elkood 

(1908), 98 L. T. 741 ; Surbiton U. D. C. v. Callender's 

Cable & Construction Co. (1910), 8 L. G. R. 244. 

327, ,] — ^NizAM State By. Co. 

V. Wyatt, No. 257, ante. 

828. Interest on estate duty.] — ^In the tax 

year 1920-1921 testamentary trustees received, a 
sum of £72,231 as untaxed interest. In returning 
the trust income for assessment to income tax foi 
the succeeding tax year the trustees deducted from 
this sum a sum of £21,847, which they had paid 
for interest on unpaid estate duty on their testator’s 
estate : — Held : for the purpose of assessment to 
income tax under 1918 Act, sched. D., Case III., 
the trustees were not entitled to deduct the sum 
paid for interest on estate duty, inasmuch as it 
did not fall within any of the deductions cdlowed 
by the Act, &, further, they were not entitled to 
exemption from income tax on the sum so paid 
for interest to the Crown, either on the ground 
that income tax was included therein, or on the 
groimd that that sum was received by the trustees, 
not on their behalf, but on behalf of the Crown. — 


Inverclyde’s (Lord) Trustees v. Millar, 
[1924] A. C. 580 ; 9 Tax Cas. 14 ; sub nom. 
Inverclyde’s (Lord) Trustees v. Inland 
Bevbnub Comrs., 93 L. J. P. 0. 206 ; 131 L. T. 
739, H. L. 


Sub-sect. 2.— Charge by Deduction by Persons 

Paying the Income. 

A. Interest on Unpaid Purchase- Money. 

See Schedule D., Case III., Buies applicable 
to Case III., r. 1 (a) ; Buies applicable to all 
Schedules, rr. 19, 21, 23. 

829. Purchase-money & interest paid into 
court.] — ^Where purchase-money & interest ai’c 
to be paid into ct., no deduction is to bo made on 
account of income tax. — Dawson v. Dawson 
(1847), 11 Jur. 984. 

Annotalimi : — ^Beld. Duval v. Mount (1847), 10 L. T. O. S. 
243. 

330. .] — Qu. : where purchase-money & 

interest are to be paid into ct., no deduction need 
be made on account of income tax. — Duval v. 
Mount (1847), 10 L. T. O. S. 243. 

Annotation: — Reid. Bebb v. Bunny (1854), 1 K. & J. 216. 

331. -.] — ^According to the practice, a pur- 
chaser ought to pay his purchase-money Sc interest 
thereon into ct., without any deduction from the 
interest in respect of income tax. — Holhoyd v. 
Wyatt (1847), 1 De G. & Sm. 125 ; 16 L. J. Ch. 
174 ; 9 L. T. O. S. 4 ; 11 Jur. 261 ; 63 E. B. 1000. 

332. .}--A purchaser paying his purchase- 

money, with interest, into ct., is not to deduct 
the income tax payable on the interest. — Humble 

V. Humble (1849), 12 Beav. 43 ; 50 E. B. 976. 

338 , ,] — A. purchaser paying his purchase- 

money into ct., is not, under the late Income Tax 
Act (Income Tax Act, 1853 (c. 34)), entitled to 
deduct the amount of income tax ; there being 
no difference in that respect between the late Act 
& the former Act (Income Tax Act, 1843 (c. 35)). — 
Flight v. Oamac (1854), 2 Eq. Rep. 1134; 2 

W. R. 437. 

384. Purchaser’s right to deduct.] — Where a 
purchase was to have been completed, according 
to the contract, on Mar, 1, 1863, with interest from 
Dec. 25, 1852, but the contract was not actually 
completed, nor the purchase-money paid, till 
May 15, 1854, the purchaser was allowed to deduct 
income tax from the interest on the purchase- 
money from Dec. 25, 1852, to the time when the 
payment was actually made. — ^Bebb v. Bunny 
(1854), 1 K. & J. 216 ; 1 Jur. N. S. 203 ; 69 E. B. 
430. 

Annotaiions .'—Apld. Craue v. Kllpin (1808). 37 L. J. Cb. 
913. Distd. GosUnffS Sc Sharpe v. Blake (1889). 23 Q. B. D. 
324. Apld. Be Craven’s Morteage, Davies v. Craven, 
[1907] 2 Ch. 448. C(onfd. Be Cooper, Cooper v. Cooper 
(1918), 88 L. J. Ch. 105 ; Be Janes’ Wasxnuth v. 

Janes, [1918] 2 Ch. 54. Refd. Gateshead Corpn. v. 
Lumsdon, [1911] 2 K. B. 883. 

B. Purchase- Money Payable hy Instalments. 

See Schedule D., Case 111., Buies applicable to 
Case 111., r. 1 (a) ; Buies applicable to all 
Schedules, rr. 19, 21, 23. 


cent, per annum, from Nov. 4, 191[ 
(the date of lodgment of an amendec 
claim), nntll payment. Long befort 
the award was made, the firm hac 
Msigned any sums they might recove: 
from the railway co., with any Interes: 
accruing thereon, to a bank aa securlts 
for advances, but, notwithstandlm 
notice of this aasignmMit, the rallwas 
CO. paid the amount awarded. In 
dudlng £678 ’interest” (withoul 


deduction of income tax), to the solrs. 
of the Judicial factor of the estate of 
the sole partner in the firm. The 
Judicial factor gave the co. a receipt 
for the payment, & his solrs. paid over 
the amount, less expenses, to the 
bank. The Judicial factor was assessed 
to Inoome tax in respect of the sum of 
£678 calculated as interest under the 
award, but the special comrs. decided 
that, while that sum was taxable as 


interest, it was not Inoome of the 
Judicial faccor : — Held : as the award 
was substantially one of damages, the 
sum added in the name of Interest 
was merely part of the damages, dr 
was not ” interest of money ” charge- 
able to Inoome tax Sc the question 
whether it was income of the Jndiolal 
factor did not therefore arise. — I k- 
LANP HsVRNUB COWM. V. BaLLAKITNK 
(1924), 8 Tax Cas. A95.^500T. 
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885. Instalments variable.] — By indenture pltf. 
in consideration of £1,380 to be paid by instal- 
ments, granted &; sold to deft, a mine of coal for 
a term of fifty years ; & deft, covenanted with 
pltf. to pay hun £160 on the execution of the in- 
denture, & £150 per year after that time, whether 
a quantity of coal equal to that amount, at & 
after the rate of £100 per Lancashire acre, should 
be got out of the mine m the same year or not ; & 
when in any year so many coals should be got out 
of the mine as would, at the rate of £100 for every 
Lancashire acre of coals, amoimt to more than 
£160 per year, then that deft, would pay for eve:^ 
Lancashire acre of coal the sum of £100 & so in 
proportion for every greater or less quantity than 
an acre until the sum of £1,380 should be paid : 
it being the intent of the parties that pltf. should 
not, until the £1,380 was paid, receive less than 
£150 per year, the same yearly rents to be paid 
half-yearly on June 24 & Dec. 24 in each year. 
Deft., who had never worked the mine, claimed to 
deduct from a half-yearly instalment a sum paid 
by him for income tax : — Held : the instalment 
of £160 per year was not ** rent” within Income 
Tax Act, 1842 (c. 35), s. 60, Sc assuming it to be 
an annual payment ” within s. 102, pltf.. Sc not 
deft, was liable to be assessed to the income tax. — 
Taylor v, Evans (1866), 1 H. & N. 101 ; 25 
L. J. Ex. 269 ; 27 L. T. O. S. 110 ; 20 J. P. 711 ; 
156 E. R. 1134. 

Annotation : — ^Reld. Foley v, Fletcher (1858), 3 H. & N. 769. 

336. Instalments not including interest.] — 
It was agreed upon a contract for the sale of an 
estate for £99,0()0 that the purchaser should pay 
£6,770 upon the execution of the deed of assign- 
ment ; Sc the residue of £92,230 in equal instal- 
ments of £768 11a. Sd, on every 24th day of June 
Sc 24th day of December, in every year after 1854, 
until the 24th day of December, 1884 : — Held : 
the payments made under a covenant to this 
efl!ect were not liable to income tax. Sc therefore 
the person making the payments had no right to 
make any deduction under the income tax Acts. — 
Foley (Lady) v, Fletcher (1858), 3 H. & N. 
760 ; 28 L. J. Ex. 100 ; 33 L. T. O. S. 11 ; 22 
J. P. 819 ; 6 Jur. N. S. 342 ; 7 W. B, 141 ; 167 
E. R. 678. 

Annotaiiona : — ^Apld. Scoble v. Soorotary of State in Council 
for India, [1903] 1 K. B. 494. Distd. Chadwick v. Pearl 
Idle Inace., [1905] 2 K. B. 507 ; Dela^ v. Nugget Polish 
Co. (1905), 92 L. T. 682. Oonsd. East Indl^ I^. v. 
Secretary of State in Council of India U905), 92 L. T. 
495 ; Jones v. I. It. Comrs., [1920] 1 K. B. 711. Befd. 
City of London Contract Corpn. i>. Styles (1887), 2 Tax 
Caa. 239 ; Clerical, Medical Sc General Life Assoe. Soc. v» 
Carter (1888), 21 Q. B. D. 339 : Secretary of State in 
Council of India v. Scobei, [1903] A. C. 299 ; Surbiton 
U. D. C. t^. Callender’s Cable &; Construction Co. (1910), 
8 L. G. H. 244 : Massy o. I. K. Comrs. (1915), [1919] 2 
K. B. 354, 11 . ; Howe v, 1. R. Comrs., [1919] 2 K. B. 336. 
Mentd. Horton v. Sayor (1859). 29 L. J. Ex. 28 ; Direct 
United States Cable Co. v. Anglo-American Telegraph 
Co. (1877), 2 App. Cas. 394 ; Psalms & Hymns (Baptist) 
Trustees v. Whitwoll (1890), 7 T. L. R. 164 ; K. v. Income 
Tax Special Comrs., Ex p. Shaftesbury Homes Sc Aretbusa 
Training Ship, [1922] 2 K. B. 729. 

387, Instalments including interest — ^Deduction 
from part representing interest.}— The purchase- 
money for a railway was paid oft oy an annuity for 
a term of years, each instalment of the annuity 
being in fact a payment on account of the principal 
of the purchase-money due Sc the balance in 
respect of interest on tne amount of the principal 
money for the time being unpaid : — Held : income 
tax was only payable upon that part of the in- 
stalments which represented interest. Sc not upon 
that part which consisted of an instrument of 
the purchase-money. — Sbcbbtaby of State in 
C oxTNCXL OF India v. Scoble, [1903] A. C. 299 : 72 
L. J. B. 617 ; 89 L. T. 1 ; 51 W. R. 675 ; 19 


T. L. R. 550 ; 8ub nom. Scoble v. Secretary of 
State for India, 4 Tax Gas. 618, H. L. 

Annotaiiona : — Diftd. Chadwick v. Pearl Life lusce., [19051 
2 £. B. 607 ; Del^ e. Nugget Polish Co. (1905). 02 
L. T. 682. Amd. East Indian v. Secretary of State in 
Ooimoll of India, [1905] 2 K. B. 413. Consd. Collins v* 
Firth Brearley Sunless Steel Syndicate (1925), 133 L. T. 
616. Redd. Smith v. Law Guarantee Sc Trust Soo. (1904), 
73 L. J. Ch. 288 ; Stevens v. Hudsons Bay Co. (1909), 101 
L. T. 96 ; Surbiton U. D. O. v. Callender’s Cable Sc Con- 
struction Co. (1910), 8 L. G. R. 244 ; Massy v. I. R. 
Comrs. (1915), [1919] 2 E. B. 354, n. ; Jones v, I. R. 
Comrs., [1920] 1 K. B. 711 ; O’Eane v, I. R. Comrs. 
(1922), 126 L. T. 707 ; Gloucester Railway, Ccuriago Sc 
Wagon Co. v. I. R. Comrs. (1924), 131 L. T. 595. 

338. How proportions ascertained.] — 

The East India Co. were, under contracts m^e 
between them Sc pltf. co., entitled to purcha^ 
three railways belonging to pltf. co. at certain 
dates respectively for gross sums to be ascertained 
as therein provided, the East India Co. having an 
option, instead of paying the gross sum, of paying 
for the railway by means of what was described as 
an “ annuity ** to be paid to pltf. co. for a term of 
years. The rights of the East ludia Co. under 
these contracts subsequently became vested in 
deft. When deft.’s ri^t of purchase accrued as 
regards two of the railways, but before it accrued 
as regards the third railway, an arrangement was 
made between pltf. co. Sc deft, for the purchase 
by deft, of three railways simultaneously, in con- 
sideration of an annuity for a term of years cal- 
culated at the rate of £5 12s. 6d. per annum for 
every £100 of pltf. go.*s stock commuted at £125. 
This amount of £6 12s. 6d. was stated in an Act 
of Parliament confirming the arrangement to have 
been arrived at on the basis of £5 7s. 6d., part 
thereof being interest at the rate of £4 6s. per 
cent, per annum on the said amount of £125, Sc of 
a sum of 5s., other part thereof, being the amount 
required to be set aside Sc invested half-yearly 
in every year at a like rate of interest in order to 
produce by means of a sinking fund the capital 
sum of £125 or thereabouts at the end of the term 
for which the annuity was payable. On payment 
of the annuity income tax had been deducted by 
deft, in respect of the whole of the annual payment. 
Pltfs. contended that the deduction should only 
have been of income tax in respect of so much of 
the payment as represented interest on unpaid 
capitel in accordance with the decision in Secretary 
of State in Council of India v. Scoble, No. 337, 
ante: — Held: (1) the fact that the purchase of 
the railways had been carried out by agreement, 
before the date at which deft.’s right of purchase 
accrued as regards one of the railways, did not 
constitute a valid legal distinction between the 
present case Sc Secretary of State in Council of 
India v. Scoble, No. 337, ante. Sc pltf.’s contention 
was correct ; (2) it was not correct to treat the 
before-mentioned statement in the Act of Par- 
liament as indicating what pro^rtions of the 
annual sum were respectively payable in respect of 
capital Sc interest on unpaid capital. — ^E ast 
Indian Ry. Co. v. Secretary of State in Council 
OF India, [1905] 2 K. B. 413 ; 74 L. J. K. B. 779 ; 
93 L. T. 220 ; 64 W. R. 4 5 21 T. L. R. 606, 0, A. 

AnmMiona: — -Aa to (1) Distd. Ohadwiok v. Pearl Life 
Insce., [1905] 2 E. B. 507 ; East Indian Ry. v. Secretary 
of State in C^nnoU of India (1024). 40 T. L. R. 241. 
Reid. Delage v. Nugget PollBh Co. (1905), 92 L. T. 682. 

Purchase-money payable in form ot annuity*}-^ 

See No. 347, poet, 

Annuity consisting wholly ot income*] <— 

See No. 850, post. 

839. Annual payments^* — Out oi profits 
already chargeable — ^Annuel paymspii to invents^ 
by way ol royalty.}— Wixj> v. IonidRS, No^ d24» ^ 

/See, ala0| No. $41t post. 




Inooms Tax. 


Sect, 4. — Com III, — Profits of uncertain value, 
interest on money yearly or oiherunae ; annuitiee, 
discounts, etc. : Sub-sect. 2, C, <fi? J>>] 

C. Annuities. 


See Schedule D* Case III., Buies applicable 
to Case 111., r. 1 (a) ; Buies applicable to all 
Schedules, rr. 19, 21, 28. 

840. Annual payment.] — ^Where deft, enjoyed an 
annuity charged upon real property, which was 
to be paid free &; clear of all taxes A; assessments,’* 
& refused to allow the owner to deduct the income 
tax charged in respect of the property : — "Held : 
notwithstanding the provision m the deed, deft, 
was liable upon an mformation for penalties, im- 
posed by the Income Tax Acts for refusing to 
allow deductions of income tax, authorised by 
those Acts, from “ rents or annual payments.** — 
A.-G. V. Shield (1868), 8 H. &: N. 884 ;.28 L. J. Ex. 
49 ; 31 L. T. O. S. 220 ; 23 J. P. 216 ; 157 B. B. 
706. 

Annataiions : — Oonsd. Fostin^ v. Taylor (1862), 3 B. & S. 

218. Reid. Brooke v. Prico, [1916] 2 Ch. 345. 

341. Proportion of gross receipts — From 

working secret process.] — ^By an agreement between 
pltfs. £ defts., defts. had the exclusive right of 
selling & manufacturing articles by a secret 
process, As defts. were to pay to pltfs. for forty 
years 8 per cent, on the gross receipts of such sale. 
Pltfs. r^ded abroad &; were foreigners, &, before 
paying the amount payable to them under the 
agreement, defts. deducted income tax payable in 
respect of the amount due under the agreement : — 
Held: the income tax was rightly deducted, — 
Delage V. Nugget Polish Co,, Ltd. (1905), 92 
L. T. 682 ; 21 T. L. B. 464, 

Annotations PoUd. Chadwick v. Pearl Life Insco., [1905] 

2 K. B. 507. Bdld. Port of London Anthoilty v. I. R. 

Comrs., [1920] 2 K. B. 612. 

See, also, No. 324, ante. 


842. Fixed sum payable monthly— For life 

of payee.] — (1) The payment of a sum of £60 “ in 
each & every calendar month ** by testator’s 
trustees to his wife during her life niay be the 
payment of an annuity within Income Tax Act, 
1863 (c. 34), & in any event is the payment of an 
annual sum within the meaning of that Act, 
although it is payable with reference to an aliquot 
part oi the said year, & is accordingly an annual 
payment in respect of which income tax ought to 
have been deducted. 

There can be a gift of an annuity although there 
is no reference to a year. 

(2) ** Interest ** means ** yearly interest ** al- 
though it may be payable in a lump sum at an 
uncertain date. — Be Cooper, Cooper v. Cooper 
(1917), 88 L. J. Ch. 106 ; 119 L, T. 303 ; 62 
Sol. Jo. 230. 

Annotations : — As toil) As 
V, Janes, [1818] 2 Cu. 54. 

P. 191. Beld, Bayley v. 


Id. Re Janes’ Settlmt., Wasmntb 
Apprvd. Smith v. Smith, [1923] 
Bayley, [1922] 2 K. B. 227. 


848. Fixed sum payable weekly — Fo 

period possibly exceeding a year.]— A sum payabl 
weekly imder a covenant in a separation dee< 
so long as the husband & wife live apart is sa 
“annual payment** within Income Tax Act 
1863 (c. 34), 8. 40.— Be Jares* SBTTLEMEin 
W^ura V. Janes, [1918] 2 Oi. 64 ; 87 L. J. Cl 
464 ; 119 L. T. 114 ; 62 Sol. Jo. 620. 

{ — Apprvd. Smith e. Smith, [1923] P. 191 
Reid. Bayley t>. Bayley, [1922] 2 K. EL 227. ^ 

844. Funds insufficient to produce annuit] 
on account — Subsequent payment o 

Wooldridge v. Coe 

• JN. 78. 


See, now. 1918 Act, SchedL D., Buk 1 (a). 


846. '•] — Smith v. SmTHf No. 
361, 

84d. Annuity not payable out of any fund in 
England — ^Annuitant resident abroad.] — (1) The 
BengaJ Civil Service Annuity Fund is a fund 
formed in India, under the sanction of the East 
India Co., by the 4nibscription8 of their civil 
servants upon the Bengal establishment, aug- 
mented by contributions mm the co. & a civil ser- 
vant who has regularly subscribed to the fund, 
retires after the regular peiiod of service, becomes 
entitled to receive thereout an annuity of 10,000 
rupees. The fund is invested in India, & managed 
there by a committee of nine, four of whom are 
officially connected with the govt. By an arrange- 
ment with the CO., the annuitants have the option 
of receiving their annuity in India, from the 
managers of the fund or of being paid at the 
East India House in London, at the rate of 2a. 
I>er sicca rupee, the co. being in that case provided 
out of the fund with moneys for the purrose of 
making the payments. Pltf., a retired civil 
servant, entitled to a pension of £1,000 a year, 
whose permanent residence was in France, elected 
to receive his annuity in London : — Held : the 
annuity was not subject to income-tax, imder 
Income Tax Act, 1843 (c. 86), not being payable 
out of any fund in England ; he might m^- 
tain an action for money had & received against 
the co., to recover sums deducted & retained by 
them in respect of such tax, &; paid over to the 
comrs. 

(2) The ct. allowed a special case to be set 
down, upon the signature of pltf. As defts.* counsel, 
the former intimating his intention to argue the 
case himself. — ^U dnby v. East India Co. (1853), 
13 C. B. 733 ; 22 L. J. 0. P. 211 ; 21 L. T. 0. S. 
141, 186 ; 138 E. B. 1388 ; sub nom. XJdny v. 
East India Co., 22 L. J. C. P. 260 ; 17 Jur. 
1078. 

847. Annuity in lieu of rent — ^Prioe of purchase 
of leasehold Interest.] — ^Pltf . the owner of a lease- 
hold interest expiring in 1912 in certain property 
which was sublet at a gross rental of £1,926, but 
subject to the payment of a ground rent of £300 
to the superior landlord, contracted with defts. 
for the sale to them of his interest, the transaction 
being carried out by two deeds of even date. By 
the first deed plu. conveyed Sc assigned the 
property to defts. for the residue of the term, 
subject to the payment of the £300 ground-rent 
to the superior landlord, which defts. covenanted 
to pay, the consideration for the assignment being 
expressed to be the payment by defts. of the sum 
of £1,000 to pltf. & execution by defts. of a deed 
of even date. By the latter deed defts. covenanted 
with pltf. to pay him until the last day of the 
term the sum of £1,625 per annum by quarterly^ 
payments ; no sum was fixed as the total amount 
to be paid. Defts. in making the quarterly pay- 
ments deducted income tax at the current rate 
imder Income Tax Act, 1858 (c. 34), A; Customs 
& Inland Bevenue Act, 1888 (e. 8), s. 24. Pllfs. 
sought to recover amount deducted : — HeJd : the 
intention was for plti. to receive an Income to 
the end of the term of the same net amount as he 
previously received as rent, A; the payments were 
payments of an annuity within Income Tax Act, 
1853 (c. 34), s. 40, As not payment of a fixed 
amount by instalments. Deduetioiis therefore 
were properly made. — C hadwick v. Prarl Iakb 
Insurance Co., [1906] 2 K. B. 607 ; 74 L. J. K. B. 
671 ; 93 L. T. 26 ; 64 W. B. 78 ; 21 T. L. R. 466. 

Annotations Ooi^ Sorbttoa IT. D. 0. e. Ciltenda^ 

4c OoBstmotknCe. (191^ S !». O. R. 344. MA Joaei 
e. I. R. Ooaiis., [1886) 1 £ B. m. 
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848* Anniilty payable out of luoome of trust 
fond — Trusts for aooumulatloii of balance — Income 
of ratire fund taxed at source*] — S* by will gave 
his real A personal estate to tniSstees upon trust to 
convert Sd invest, to pay certain annuities out of 
the income S& accumulate the residue of the income 
until the capital became divisible, or for twenty- 
one years, h subject thereto to hold capital &> 
income in trust for his grandchildren in equal 
shares. The trustees invested the funds in 
such manner that the income tax was always 
deducted before the income was paid to them. 
The successive trustees for over twenty years 
paid all the annuities in full without deducting 
income tax. Some of the trustees were also 
annuitants : — Held : the trustees were liable to 
make good to the trust estate the amounts of 
income tax so overpaid to the annuitant. — 
Ee SuABP, Riokbtt v. Rickbtt, [1906] 1 C3h. 793 ; 
76 L. J. Ch. 468 ; 95 L. T. 622 ; 22 T. L. R. 368 ; 
60 Sol. Jo. 390. 

849. .] — By a settlement shares 

in a trading co. to the nominal value of £100,000, 
bearing interest at 4 per cent., were settled upon 
trust to pay the dividends & annual income 
arising therefrom to 0. for his life, & after his 
death, if he should leave two or more children 
surviving him, to pay the income to the extent of 
but not exceeding, £2,000 per annum to his 
widow during her life or widowhood, provided 
that she should provide for, educate ^ bring up 
the children during minority. The settlement 
^so provided that any unapplied balance of the 
income should be accumtdated held upon 
trust to divide the same equally among the child^n 
0. died on Nov. 4, 1906, leaving a widow & two 
children him surviving. The trustees received 
the dividends on the shares less income tax, which 
was deducted by the co. before payment, & in 
paying the annu^ sum of £2,000 to the widow the 
trustees deducted income tax therefoom : — Held ; 
the trustees had acted on a right principle, & the 
widow’s annuity of £2,000 was properly subject 
to the deduction of income tax. 

It makes no difference whether the annuity is 
paid as a part of a fund, or whether it is paid as 
a charge on the fund, it is an annuity which the 
trustees are liable to pay. They are paying it 
out of a fimd from which deduction has been 
made, & under the express direction of Income 
Tax Act, 1842 (c. 36), s. 102, in such a case as 
that, they are entitled to dedu^ the proportionate 
part of the tax they have so paid from the person 
ultimately entitled to receive that anntiA.1 payment 


(Wabbington, L.J.). — Ee Cain’s SBrmiBMBNT, 
Cain v. Cain, [1919], 2 Oh. 364 ; 88 L. J. Oh. 513 ; 
121 L. T. 496. 

360* Puiohase-money payable in form of an- 
nuity — ^Deferred annuities not comprising capital.] 
— In 1879 under a private Act the Secrete^ of 
State for India purchased the East Indian Railway 
for a sum rayable by an annuity calci^ted to 
repay the ‘vmole of the capital of the railway co. 
by 1963 together with interest on the capital 
h^m time to time remaining unpaid. The con- 
tract provided that as to one-fifth of the capital 
the Secretary of State might agree with the co 
that shareholders, described as deferred annuitants, 
should receive 4 per cent, interest plus one-fifth 
of the net profits of the railway, but the Secretary 
of State had power to terminate this arrangement, 
in which event the deferred annuitants were to 
receive the same annmty as the other annuitants. 
Tlie arrangement having been made, the Secretary 
of State, before paying the deferred annuities, 
deducted the whole of the income tax upon them on 
the ground that, although it had been held in Haat 
Indian Ey. Co. v. Secreiary of Stale in Council 
of Indiat No. 338, arUCf that so much of the 
ordinary annuities as represented the repayment 
of capital was not subject to income tax, yet no 
part of the deferred annuities represented the 
repayment of capital* In an action by tho co. 
against the Secretary of State : — Held : no repay- 
ment of capital was included in the deferred 
annuities & the Secretary of State was entitled to 
deduct the whole of the income tax upon them. — 
East Indian By. Oo. v. Sbckbtaby of State in 
Council of India (1924), 40 T. L. R. 241 ; 68 Sol. 
Jo. 366. 

D. Alimony and Similar Payments. 

See Schedule D., Case III., Rules applicable to 
Case III., r. 1 (a) ; Rules applicable to all 
Schedules, rr. 19, 21, 23. 

351. Payment under order of court.] — In pay- 
ments on account of alimony, the party paying 
may deduct the income tax. — ^P emberton v. 
Pemberton (1342), 2 Notes of Cases. 17. 

Annoiaiions : — sefd. lYankfort do Montmorency v, Frank- 
fort do Montmorency (1845). 4 Notes of Oases 280 ; Be 

Barry*8 Trusts, Barry v. Smart, [1906] 1 Oh. 768. 

852. .] — Be Shaw, Smith v. Shaw, Nc. 

413, post. 

353. Tax taken into account in calculating 

amount.] — ^Where an allotment of permanent 
alimony had been made to a wife upon a cal- 
culation of the husband’s income, in which cal- 
culation the income & property tax had been 


part V. sect, 4, sub-sect. 2.— C. 

848 i. Anting payable tnU of income 
of trust fund — Trust for accumulation of 
balance — Income of entire fund taxed 
at source.) — ^Testator by his trust dls- 
positioii 8c settlement directed his 
trustees to hold, invest, 8c manage his 
residuary estate In thm own names, 
8c from ** the free income 8c proceeds 
thereof ** to pay to his brother & sister 
during their respective lives the sum of 
£250 per annum each with power to 
increase or diminish the amounts 
cuHsording to the income received & 
so long as his said brother 8c sister 
should be alive, to divide 8c pay any 
suimlus income or revenue to & among 
oertain beneficiaries, or to retain A 
aooumulate it or any part theroof, 8t 
testator declared that all legacies 8c 
beQTMits excepting bequests of residue 
w of or from in^me Should be paid 
fi^ of Qovt. duties, which sho^d he 
s^out of the residue of his estate - 
XWr the terns of the deed did not 
the eaee gut of tlm srearaal rule 
thae 8 itbd gets ft 


a deed suoh as the foregoing must pay 
the tax which is exi^ble in respect 
of that benefit, & acoordlngly the 
trustees were bound to deduct income 
tax. from the annual payments to 
testator's brother 8c sister. — ^H udson's 
Tbustbeb V. M'INTOSH, [1920] 67 So. 
L. R. 671.-~gOOT. 

a. Annuity paydble in respect of 
land or fum.)r-~Aa annuitant is not 
liable to have a proportion of the land 
8C Income tax payable in respect of 
the land or fund out of which the 
annuity arises deducted from the 
annuity. — Be Gunn (1898), 18 N. Z. 
L. R. 476.— N.Z. 


b. Annuity payable under septtra- 
tion deed.}— Under a deed of separation 
a husband bound himself to make pay« 
ment of a free yearly allowance of 
£1,000 to his wife. The hnsband's 
whole Income consisted of an annuity 
of £8,000 paid to him by his father 
In terms of ike son's marriage contract 
dcsupouivSm ^ " 
father. The 


inbome tax finpisi hi 



she oliallenged his right to do so on 
the ground that her annuity had been 
taxed at its source, the father having 

S aid the tax on his own income, 
educted nothing therefor from the 
sums paid by him to his son, & the 
Crown having made no claim on the 
son for Income tax : — HM : the wife's 
annuity being payable as a personal 
debt or obligation in virtue of a con- 
tract, tho husband was entitled to 
deduct the Income tax therefrom. — 
DAIJITMPI.B V. DALBTMPLB (1902), 4 
F. (Ct. of SesB.) 545.— BOOT. 


0 . AnnuHty payable out of chori- 
tdble fund.) — ^A charitable fund which 
paid annuities to aged 8c infirm 
ministers received repayment as a 
charitable institution of the tnoome 
deduoted from the revmiues ef its 
funds Held : an annuity i^d by It 
to w infirm minhk^^was^ assessable 
for income tax umtor SOliedule O., the 
annuity not be^ of tundg 

cihaa^.- 
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Income Tax. 


Sedt 4 . — Case III* — Profits of uncertain valuer 
interest on money yearly or otherwise ; annuities f 
discouniSf etc, : Sub-sect, 2, D* d: EJ] 

d6ducted. the husband was not allowed under 
Income Tax Act, 1842 (c. 35), ss. 102, 103, to 
deduct the tax from his payments of ahnony to 
the wife. — ^B^ankfobt db Montmorency (Vis- 
count) V . Frankfort db Montmorency (Vis- 
countess) (1846), 4 Notes of Oases, 280. 

Annotaiions .* — DMA* Re Barn’s Trusts, Bam j. Smart, 
fl906J 1 Oh. 768. Consd. Blount v. Blount, [1916] 1 K. B. 
bo. Apld. Brooke r. Price, [1916] 2 Ch. 845. ReM. 
Shrewsbury v. ShrewsbuJT (1906), 22 T. L. R. 598 : 
Shaw, Smith v. Shaw (1917), 118 L. T. 334 ; Smith t?. 
Smith, [1923] P. 191. 

See^ also. No. 409, post ^ 

354, •]-— In estimating the income of 

a divorced husband in order to ascertain the 
permanent maintenance to be paid to the wife, 
the husband’s income must be regarded as the 
disposable amount which remains in his hands 
after pa3dng the expenses of earning it. Those 
expenses include his liabilities for income tax, 
super tax & excess profits duty. Therefore all 
these must be deducted to arrive at the income, 
one-third of which is to be allowed for the wife’s 
maintenance. The sum so allowed must bo paid 
to the wife free of income tax & super tax, if the 
latter is payable. — Dayrell-Stbyning v, Day- 
reix-Steyning, [1922] P. 280 ; 91 L. J. P. 210 ; 
127 L. T. 846 ; 38 T. L. B. 898. 
ri7inote<um Consd. Smith v. Smith, [1923] P. 191. 

355, Subsequent deed of covenant.] — 

Where the ct. has ordered a husband to pay & 
secure to his wife, who has obtained a decree 
absolute for the dissolution of the marriage, an 
annui^ for her life, & that order has been carried 
into effect by a deed, the trustees of the deed, in 
the absence of any special words to the contrary, 
may deduct income tax : — Held : the trustees’ 
right was limited to deducting the income tax in 
the future, & they could not, because they had 
made a mistake, deduct the past income tax. — 
Warren v, Warren (1895), 72 L. T. 628 ; 43 
W. B. 490; IIT. L. B. 356 ; 13 B. 486. 

Annotations : — ^Folld. Re Barry’s Trusts, Barry r. Smart, 
[1906] 1 Ch. 768 ; Shrewsbury v. Shrewsbury (1006), 22 
T. L. R. 508. Consd. Blount v. Blount, [1016] 1 K. B. 
230. Distd. Brooke v. Price, [1916] 2 Ch. 345. Polld. Re 
Hatch, Hatch v. Hatch, [1919] 1 Ch. 351. 

855, Covenant to pay free of tax.] — 

By an order made by consent by the President of 
the Divorce Div. after a decree absolute for the 
dissolution of pltf.’s marriage with deft., deft, 
was ordered to pay to pltf . permanent maintenance 
at the rate of £62 10s. per quarter “ free of income 
tax : ” & by a deed of the same date, which 
recited the order, deft, covenanted to pay to pltf. 

“ during her life the quarterly sum of £62 lOs. 
free of income tax.” Plft. sued deft., to recover 
the amount of the income tax on one quarter’s 
payment which deft, had deducted : — Held : the 
covenant to pay the quarterly sum ” free of income 
tax ” was void under Income Tax Act, 1842 (c. 35), 

8. 103, & deft, was therefore entitled to make 
the deduction. — B lount v. Blount, [19161 1 
K. B. 230 ; 86 L. J. K. B. 230 ; 114 L. T. 176, 

Aimoecrfions Diitd. Brooke tJ. Price, [1916] 2 Ch. 345; 

Rc Shaw, Smith ^ Shaw, [1918] P. 47. FoUd. Re Peck’s 
Settot., Peck u. HamUton, [1921] 2 Ch. 237 ; Burroughes 
V. Abtett, [1922] 1 Ch. 86. IMitd. Booth v. Booth J1922] 

L Uretton’s Indenture, Re Ratcliff 

g; B^okman’sTrustB. Hood v, Byron, [1923] 1 Ch. 77. 
Oonsd. Smith t>. Smith, [1923] P. 191. 

357, — Covenant to make good 

deficiency .] — Be Peck’s Settlement, Peck v. 
Hamilton, No, 410, post* 

353, Rectification of deed*] — ^A deed 

entered into in puieuanoe of an order of the Divorce 


Ot, that a husband should secure by deed to be 
drawn by conveyancing counsel of the ct. an annual 
sum to his wife, & that all payments thereunder 
should be free of income tax, by which the husband 
settles property upon trust that the trustees should 
pay that annual sum to the wife free from all 
deductions whatsoever, including income tax con- 
travenes the prohibitions of the Income Tax 
Acts & is void so far as it relates to the tax ; but 
the ct. will rectify the provision as to the payment 
of the annual sum free of income tax so that it 
will carry out the order of the Divorce Ot. & the 
intention of the parties to the deed, & give the 
wife the annual sum free of income tax without 
contravening the proliibitions of the Income Tax 
^cts. — ^Burroughes V, Abbott, [1922] 1 Oh. 86 ; 
91 L. J. Oh. 167 ; 126 L. T. 364 ; 38 T. L. B. 167 ; 
66 Sol. .To. 141. 

AnnotcUums : — Consd. Re Gordon’s Sottlmt., Hunt v. 

Mortimer, [1924] 1 Ch. 146. Refd. Smith v. Smith, [1923] 

P. 191. 

359. Variable amount — ^Proportion of 

net annual income with fixed minimum.] — B rooke 
V. Price, No. 409, post* 

860. What amounts to order of court — 

Terms of agreement filed & made rule of court.] — 

Oroft v. Oroft, No. 414, post. 

Compare No. 413, post, 

881. Order to secure fixed sum per 

week.] — ^By an order of the Divorce Div. a divorced 
husband was ordered to secure the payment to 
the wife for her life of a weekly isum or £3 by way 
of maintenance ; & to pay her a further weekly 

sum of £2 during their joint lives. In compliance 
with the order the husband duly secured the £3 
a week, but in paying both sums he deducted 
income tax therefrom Upon an application by 
the wife for leave to issue execution in respect of 
the amount of tax so deducted, the judge dismissed 
the summons, & from his decision the wife 
appealed : — Held : (1) as to the weekly payment 
of £3, the order appealed from was right. There 
was no order on resp. to pay that sum, & no order 
on which execution could issue against him ; 

(2) as to the weekly payment of £2, the payment 
was a taxable annual payment within Case III., 
Buies applicable to case III., r. 1 (a), of Sched. D 
to 1918 Act, & respt. was entitled under r. 19 of 
the General Buies relating to All Schedules, in 
making the payments, to deduct the tax. 

[With regard to the £3 a week] the payments 
depending only on the terms of the contract for 
security they are subject to the provisions of the 
Income Tax Act, 1918, & under r. 19 of the Buies 
applicable to all Schedules the respondent paying 
the weekly sum is entitled to deduct the tax 
(Warrington, L.J.). 

The fact that the payment is to be made 
weekly does not prevent it from being anniml 
provided the weekly payments may continue 
beyond the year (Warrington, L.J.). — Smith v. 
Smith, [1923] P. 191 ; 92 L. J. P. 132 ; 130 L. T. 

8 ; 39 T. L. B. 632 ; 67 Sol. Jo. 749, 0. A. 

352. Allowance in lieu of alimony ordered 

by court.] — ^A husband covenanted with his wife 
to pav her an annuity during her life in substitution 
for alimonv which he had been ordered to pay. 
After his death the trustees of his will ^aid the 
annuity to the widow without deducting the 
income tax thereon : — Held : income tax ought 
to have been deducted from the payments of the 
annuity, but that the trustees were not entiUed 
to recoup to the estate of the husband the over- 
payments of the annuity by retaining the ambunt 
of the same either out of future payments of the 
annuity, or out of a share in her husband’s estate 
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to which the annuitant had become beneficially 
^titled. — ife Hatch, Hatch v. Hatch, [1919] 
1 Oh. 361 ; 88 L. J. Oh. 147 ; 120 L. T. 694 ; 03 
SoL Jo. 389. 

•Anno^icw .* — ^Dlsid. He Woolrldge, Woolridgo v, Coe, 
[1920] W. N. 78. 

868. Payment under agreement — Separation 
deed — On stay of divorce prooeedlngs.J^By a 

separation deed staying divorce proceedings a 
husbwd covenanted with trustees to pay in 
annuity to his wife for her life by way of alimony : 
— jffeld : the husband might deduct income tax 
from the annuity, as it was payable under con- 
tract within Income Tax Act, 1843 (c. 36), s. 102, 
Income Tax Act, 1853 (c. 34), s. 40 . — JRe Barry’s 
Trusts, Barry v. Smart, [1906] 2 Ch. 368 ; 75 
L. J. Oh. 676 ; 95 L. T. 165 ; 64 W. K. 621 ; 60 
Sol. Jo. 616, 0. A. 

AnTiataiiona : — ^FoUd. Shrowebury v. Shrewsbury (1906), 22 
T. L. R. 698. Distd. Brooke v. Price, [1916] 2 Ch. 345. 
^d. Blount u. Blount. [1916] 1 K. B. 230 : Re Hatch. 
Hatch V. Hatch, [1919] 1 Ch. 351. Coiiia. Bayley 
Bayley, [1922] 2 K, B. 227. Refd. Smith v. Smith, [1923] 
P. 191. 

864. Covenant to pay clear of all 

deductions.] — ^By an agreement for separation 
between husband & wife, the husband undertook 
to make his wife, during their joint lives, an 
annual allowance payable quarterly in advance 
“ clear of all deductions ” & to secure the annuity 
on his estates : — Held : the agreement came within 
Income Tax Act, 1842 (c. 36), ss. 102, 103, & the 
husband was entitled, & bound to make, &; the 
wife bound to allow, a deduction of income tax in 
respect of each future instalment of the annuity. — 
Shrewsbury (Countess) v. Shrewsbury (Earl) 
(1906), 22 T, L, R. 698 ; avibaequeni proceedinga* 
23 T. L. R. 100. 

Annotation : — Coiud. Blount v. Blount, [1916] 1 K. B. 230. 

365. Covenant to pay clear annual 

sum after deduction of tax.] — ^A husband & wife 
entered into an agreement of separation by 
which the husband covenanted to pay to the wife 
“ such weekly sum as will after deduction of 
income tax amount to £260 per annum,” The 
husband in making the payments deducted income 
tax. The wife claimed to recover arrears of weekly 
instalments due under the agreement, & also a 
declaration that the husband was bound to pay 
the clear weekly sum of £6 without any deduction 
in respect of income tax ; — Held : the covenant 
was a contract by the husband to pay his wife 
such a gross sum as would, after deduction of 
income tax on that sum, leave the wife a net sum 
of £260 per afinum ; it did not contravene the 
provisions of the Income Tax Acts & the husband 
was not entitled to deduct income tax from the 
weekly payments. — ^Booth v. Booth, [1922] 1 K. B. 

66 ; 91 L. J. K. B. 127 ; 120 L. T. 342 ; 66 Sol. 
Jo. 261. 

Armot^iona Diftd. Bayley v. Bayley. [1922] 2 K, B. 227 : 

Hie Gretton's Indenture, He RatoUlT & Brlnckman's Trusts. 

S22qi®o ^ Harper u. Hedges^ 

liv4oi A A., B. 314. 

Deed of covenant subsequent to order of 

court.}— Nos. 366, 366, 358, ante. 

Allowance in Ueu of alimony ordered by 

court.] — See No. 362, ante. 

Agreements for payment without deduction,] 

— See^ generally^ Sect, 4, sub-sect. 4, A., poat, 

866, Income of husband paid without deduction 


of tax.] — ^Pltf., who was formerly the wife of deft., 
an oflOicer in the army, obtained a divorce from 
him in 1914. The amount of the permanent 
maintenance to be paid by deft, to pltf. was by 
agreement referred to an arbitrator who awarded 
a certain amount, which amount was te be in- 
creased according as deft.’s rate of pay increased. 
Deft., who was a major in the army at the time 
of the award, subsequently became a lieutenant- 
colonel & commanded an infantry regiment. His 
rate of pay was largely increased & he received in 
addition to his regimental pay 10s. per day as 
” command pay ” also certain daily allowances 
in respect of fuel, light, rations, etc. Income tax 
was deducted from his regimental pay, but not 
from his command pay or allowances. Pltf. 
claimed to recover from deft arrears of maintenance 
on the basis that both command pay & allowances 
were ** pay ” within the meaning of the award & 
that deft, was not entitled to deduct income tax 
in respect of command pay as he had not himself 
paid tax thereon : — Held : (1) the amount received 
by deft, in respect of allowances was not “ pay ” 
within the meaning of the award, but that ** com- 
mand pay ” was “ pay ” within the meaning of 
the award &; must therefore be brought into 
account by deft, in calculating the amount payable 
to pltf. ; (2 ) as income tax was in strict law payable 
in respect of command pay deft, was entitled to 
deduct income tax from any smn which he might 
pay to pltf. in respect thereof, notwithstanding 
that he had not himself paid income tax thereon. — 
Bayley v, Bayley, [1922] 2 K. B. 227 ; 91 L. J, 

K. B. 886 ; 127 L. T. 667 ; 38 T. L. R. 622. 

867. Deduction of super-tax.] — Dayrelt,- 
Steyning V , Dayrell-Steyning, No. 354, ante , 

E, IrUereat on Loana and Other Debia, 

See Schedule D., Case III., Rules applicable to 
Case III,, r. 1 (a) ; Rules applicable to all Schedules, 
rr. 19, 21, 23. 

868. Payments in administration action — In- 
terest on debt found payable,]— In the course of 
the administration of the estate of testator, a 
debt in respect of a dishonoured bill of exchange, 
Sc nine years’ interest on it, were found to bo duo 
&om his estate^ to a creditor. It appeared that 
it was the practice in the masters’ offices to deduct 
income tax in respect of the interest, Sc the ct. 
refused to disturb such practice. — Dinning v. 
Henderson (1860), 3 De a. & Sm. 702 ; 19 

L. J. Ch. 273 ; 15 L. T. O. S. 43 ; 14 Jur. 1038 ; 
64 E. R. 668. 

Annotations : — ^Dbtd. Gosling & Sharpe v, Blake (1889), 23 
Q. B. D. 324. 1 do not think It neoessazy to say that we 
definitely overrule Dinning v. Henderson, though I must 
say that if it is applied to bills of exchange which do not 
carry interest on the face of them 1 doubt the correctness 
of the decision (Lord Esher, M.R.). Bold. Bebb v. 
Bunny (1864), 1 Jur. N. 8. 203. 

869. .] — Where in the administration 

of the solvent estate of deceased person a creditor 
has established a debt due to h im from deceased 
at the time of his death. Sc has therefore become 
entitled under Ord. 55, r. 63, to Interest at the rate 
of 4 pev cent, on the omoimt of the debt, the 
payment of interest is subject te the deduction of 
income tax thereon . — Re Miohblhah, Miohelham 
V. Miohelham, [1921] 1 Oh. 706 ; 90 L. J. Oh. 482 : 
126 L. T. 223 ; 65 Sol. Jo. 668. 


PART V. SECT. 4, SUB-SECT. 2.— E. 

d. on shares ,] — In an action 

at tha iiutanoe of a ward for re- 
tha sale of part of her 
OTOte which oonah^ad in shares in a 
P ^wlic tea ct. lonnd that on re- 
POTBiant by tha pursuer of tee pri^ 


rec^ved for tho aharee with interest 
at 5 per oent. the pnrsner would be 
entitled to restitution of tee teaiS 
Mth the dl^dends aocmlng thereon. 
The puiraner tendered payment of the 

cent, interest under 
dMue^n of income tax on tee 
Interest Held ^ as between punroer 


& defender income tax did not fall to 
be deducted by pursuer under Income 
Tax ^t, 1853, s. 40, froxp tee interest 

•• OBhMBvm 
1»98), 25 B. (C3t, of Bess.) 688 ; A6 
L. B. 537 ; 6 8, h. T. 345.-HICOT, 

e. Compenaation paid fo landoumer 
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— Be Mzddlbsbbouqh» Bedoab, Baltbxtbn-by* 
THB-SHA & OXJJVKLAND DISTRICT PERMANENT 
Benefit BunjoiNa Society, Ex p. Wythes (1886), 
63 L. T. 492. 

8ee^ dlao^ No* 14, ante. , 

878. Damages awarded in misfeasance pro- 
ceedings against company director.] — Where upon 
a misfeasance summons against a director of a co. 
for payment of dividends out of capital an order 
has oeen made for the payment by him of a certain 
sum with interest at a stated rate by way of 
damages, he is not entitled to deduct income tax 
from the amount of the interest payable . — Re 
National Bank op Wales, Ltd., [1899] 2 Oh. 
029 ; 8vh now. Be National Bank of Wales, 
Cory's Case, 68 L. J. Ch. 634 ; 43 Sol. Jo. 368 ; 
6 Mans. 119 ; on appeal, avb nom. Dovby v. Ooby, 
[1901] A. 0. 477, H. L. 

Anriotationa : — Consd. Sohulze v. Bensted (1915), 7 Tax Cas. 
30. Mentd. Merchants* Fire Office v. Armstrongr (1901), 
17 T. L. R. 700 ; Bond v. Barrow Haematite Steel Co., 
[1902] 1 Ch. 353 ; Me Crichton’s Oil Co., [1902] 2 Ch. 80 ; 
Lucas e. Fitzgerald (1903), 20 T. L. R. 16 ; Me Welsbach 
Incandescent Gas Light Co., [1904] 1 Ch. 87 : E^Qtloring 
Land & Minerals Co. v, Kolckmann (1905), 94 L. T. 234 ; 
Prefontain© v, Grenier, [1907] A. C. 101 : Ammonia Soda 
Co. V. Chamberlain, [1918] 1 Oh. 266 ; Atherton v. British 
Insulated Sc Helsby Cables, [1925] 1 K. B. 421 ; Me C^ty 
Equitable Fire Insoe., [1925] Ch. 407. 

374. Judgment debt.]— A bkpcy. notice re- 
quired payment of a certain sum claimed as being 
the amount due on a final judgment. In the 
margin of the notice particulars of the amount 
claimed were given, namely, debt so much, 
interest at 4 per cent, to date so much. Objection 
was taken that this notice was bad as it claimed 
interest in full without allowing for income tax 
which could or ought to have been deducted bv 
the debtor ; — Held : a judgment debt, though 
by law carrying interest from the date of the 
judgment, was not a transaction to which the 
language of the Income Tax Acts relating to 
“ yearly interest of money *' applied, & the notice 
was vtilid & the receiving order based upon it 
rightly made . — Be Cooper, [1911] 2 K. B. 660 ; 
106 L. T. 273 ; sub nom. Be Cooper, Exp. Debtor, 
80 L. J. K. B. 990 ; 18 Mans. 211 ; sub nom. Be 
Boulter, Ex p. Manchester & Liverpool 
District Banking Co., 56 Sol. Jo. 664, C. A. 
AnnotcUione .—Apia. Gateshead Ooron. v, Lumsden, [1914] 
2 K. B. 883. Oonsd. North Londou & General Property 
Co. V. Moy, [1917] 2 K. B. 617. 

875. Short loan by bank.] — Interest ui^n a 
loan by a banker to a customer for a period of 
less than a year is not within the words “ any 
yearly interest of money or any annuity or other 
annual payment " in Income Tax Act, 1863 
(c. 34), s. 40, Sc therefore the customer is not 
entitled to deduct income tax from such interest. — 
Qoslinqs Sc Sharps v. Blake (1889), 23 Q. B. D. 
324 ; 68 L. J. Q. B. 446 ; 61 L. T. 811 ; 37 W. B. 
774 ; 5 T. L. R. 605 ; 2 Tax Cas. 460, C. A. 
AnnotcUiona : — Coxud. Lord Advocate v, Edinburgh Corpn. 

(1908), 4 Tax Oas. 627. Ikpld. ft Difid. Be Oraven’s 
Mortgage, Davies v. Craven, [1907] 2 Ch. 448. Oonfd. Me 
Cooper, [1911] 2 K. B. 550. Ibffild. Be Cooper, Cooper v. 
Cooper (1917), 88 L. J. Oh. 105. OooidiiZe Janes* Settlmt., 
Wasmnth e. Jane^ [1918] 2 Ch. 54. Sipld. 1. R. Comrs. 
V, Hay (1924), 8 Tax Cas. 086. Befd. Anglo -Con ti nental 
Guano works v. Bell (1894), 10 R* 161 ; Shrewsbury v. 
Shrewsbury (1906), 28 T. L. R. 100 ; De Peyer v. R. 
(1009), 100 L. T. 256 ; Fanner e. Scottish North American 
Trust. [1912] A. O. 118 ; Gateshead Corpn. v. Lumsden, 
[1914] 2 K. B. 888. 

876. Apportioned expenses of street paving,] — 
Htfs., as the urban authority of a borough, had 


under Publio Health Act, 1876 (c. 66), s. 160, Sc 
the local Act, 1867, some years before action 
brought paved ft made up certain streets, ft had 
from time to time apportioned the expenses 
thereof among the owners of the premises fronting 
thereon. Deft, was the owner of premises in 
these streets, ft pltfs., under the power conferred 
upon them by s. 32 of the local Act, 1867, allowed 
liim time for the repayment of the sums apportioned 
in respect of his premises, interest being pa^ble 
thereon at the rate of 5 per cent, per annum. Deft, 
paid to pltfs. varying sums at irregular intervals 
m part payment of the amount due which pltfs. 
credited in the first place to the interest due ft in 
the second place towards payment of the principal. 
There was no evidence to show that pltfs. made a 
regular practice of allowing these expenses to 
remain unpaid, bearing interest, as a mode of 
investing their funds. Deft, claimed, upon paying 
off the final amount due for principal & interest, 
to bo entitled to deduct the income tax upon the 
amount due for interest as being ** yearly interest 
of money ** within Income Tax Act, 1868 (c. 34), 
s. 40 ; — Held : the interest did not come within 
the words “ yearly interest of money " in s. 40, ft 
therefore deft, was not entitled to deduct income 
tax therefrom. — Gateshead Corpn. v. Lumsden, 
[1914] 2 K. B. 883 ; 83 L. J. K. B. 1121 ; 111 
L. T. 26; 78 J. P. 283; 68 Sol. Jo. 463; 12 
L. G. R. 701. C. A. 

Arvnotation : — Oonid. I. R. Comrs. v. Hay (1924), 8 Tax Cos. 

636. 


877. Interest payable in lump sum — Calculated 
by the year — Simple interest.] — ^By a mtge. of 
June 1, 1888, the mtgor. covenanted that on his 
death or on his son’s death, whichever event 
should first happen, he, his exors., administrators 
or assigns would pay to the mtgee. the principal 
sum secured together with simple interest thereon 
at the rate of 6 per cent, per annum reckoned from 
Aug. 10, 1887, up to the time of such death, ft if 
the aggregate amount of such sum ft interest or 
any part thereof should not then be paid, would 
pay mterest on the unpaid pait by equal half 
yearly payments the first of such payments to be 
made at the expiration of six c^endar months 
from the death of the mtgor. or his son whichever 
event should first happen, & would make these 
payments without any deduction. The mtgor. 
predeceased his son ft died in 1906. His exor. 
paid to the mtgee. interest on the aggregate sum 
consisting of principal ft interest found due at 
the mtgor. ’s death. He now proposed to pay off 
the agnegate amount due on the mtge. ft he 
claimed the right in doing so to deduct income tax 
on so much of the aggregate sum as represented 
interest: — Held: (1) the interest had not been 
capitalised by the contract between the parties ; 
(2) inasmuch as the interest was calculated by 
the year it was ** yearly interest ” within Income 
Tax, 1858 (c. 84), s. 4(), although it was payable 
in a lump sum at an uncertain date ; ft the mtgor.’s 
exor. was entitled to deduct income tax. — Be 
Obaven’s Mortgage, Davies v. Oravek, [1907] 
2 Oh. 448; 76 L. J. Ch. 661 ; 97 L. T. 476. 


Annefaiiona :-^Aato (1) Asld. Me Morris, lidtohew e. Halton, 
,1922] 1 Oh. m. Appr?d. ft raid. Morris, 

^Thew t>. Halto^ [1922] 1 Cffi. 126. Co " 


V. fiay <1924). 8 Tax CTas. 636. EMd. 
o. Cooper (1918), 88 L. J. Oh. 106 ; 
Wasxnuth v. Janes, [19181 2 Oh. ~ 
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Income Tax. 


Seel. i. — Case III, — Profits of uncertain value, 
interest on money yearly or oihermse ; annuities, 
discounts, etc, : Sub’seA. 2, E, <S:F. ; suh-sect. 3.] 

878. Compound interest] — By deed 

dated June 6, 1898, some of the then next of kin 
of a lunatic for valuable consideration conveyed 
bv way of mtge. their expectancies in the estate 
of the lunatic to an insurance society subject to 
redemption on payment to the society of i^0,000 
at any time after the death of the lunatic with 
compound interest thereon at the rate of 4^ per 
cent, per annum with annual rests ; & the deed 
provided that nothing therein contained should 
lender the mtgors. or anv of them personally 
liable for the principal &: interest thereby secured, 
but the same should be exclusively charged upon 
& payable out of the mtged. premises. 

On the death of the lunatic her estate was 
admmstered by the ct. & by the order on further 
consideration the £40,000 was paid to the society 
out of funds in ct. Sc sufficient funds were carried 
over to a separate account to answer the com- 
pound interest payable under the deed subject to 
mcome tax, if any. The society claimed payment 
of the compound interest without deduction of 
income tax on the ground that it had been 
capitalised : — Held : the compound interest had 
not been capitalised, & was “ interest money ” 
within r. 1 (a) of Rules applicable to Case III., in 
Schedule D. to 1918 Act, & the mtgors. under 
r. 19 (1) of the Rules applicable to all the Schedules 
to the Act were entitled on payment of the interest 
bv way of deduction for income tax to so much 
of the funds carried over to the separate account 
M was equal ^ to the income tax in each yearly 
instalment of interest as Sc when it became due. — 
Re Morris, Mayhbw v. Halton, [1922] 1 Ch. 126 ; 

II L. J. Oh. 188 ; 126 L. T. 281 ; 38 T. L. R. 27 ; 

66 Sol. Jo. (W. R.) 18, 0. A. 

379. Repayment of expenditure for Interest 
& sinking-fund — ^Money borrowed by lender.] — 

A local authority, authorised to supply electricity 
by provisional order under Electric Lighting 
Acts, entered into an agreement with a co. by which 
^e local authority were to purchase a site & erect 
buildings for the generative station. Sc the co. were 
^ plant Sc apparatus & carry on the 

mde^king Sc receive the profits for their own 
benefit. It being contemplated that it would be 
necessary for the local authority to borrow money 
to enable the co. to construct Sc fit up apparatus, 
a clause of the agreement provided that the co. 
should pay half-yearly to the local authority sums 
equ^ to the sums paid by the local authority 
m the preceding half-year for interest & sinking 
fund on money borrowed i—Held : the sums 
payable half-yearly by the co. were an “ 

** within Income Tax Act, 1863 (c. 34), 

xfii* making the payments were 

entitled to deduct income tax accordingly. — 
StJBBiTON Urban District Council t>. Callender 

off (1910), 8 L. G. E. 

; #4 J. Jr. Jo. 88. 


lot the undertaking to another local authority 
under an agreement which provided that the rent 
should be such a sum as should enable the lessor 
authority to repay the principal Sc interest of i^e 
loan by half-yearly instalments within thirty years. 
The lessee authority claimed to be entitled to 
deduct income tax from the whole of the amount 
of the half-yearly rent paid by them under the 
agreement, while the lessor contended that the 
rent should be such a sum as would be sufficient, 
after deducting income tax, to pay the actual 
interest & instalment of the capital of the loan : — 
Held: upon the true construction of the agree- 
ment, Sc having regard to Income Tax Act, 1853 
(c. 34), s. 40, the lessee authority was entitled to 
deduct the income tax from the rent. — Poole 
C oRPN. V. Bournemouth Corpn. (1010), 103 L. T. 
828 ; 75 J. P. 13. 

F. Right to Deduct in respect of Past Income. 

See, now. Schedule D., Case III., Rules applicable 
to all Schedules, rr. 19, 21, 23. 

381. Interest paid without deduction — Interest 
on legacy.] — Where the agent of an exor. paid 
interest on a legacy for seventeen years, without 
deducting the property tax : — Held : he could not 
afterwards deduct out of future interest due, the 
amoimt of the property tax on such precedent 
payments. — Currie v. Goold (1817), 2 Madd. 
163; 66E.R.295. 

Annotations i^ld. JRe Lasoelles, Ex p. Turner (1864), 13 
W. R. m. Consd. Re Hatch, Hatch v. Hatch (1919), 

88 L. J. Ch. 147. 

382 . Composition deed—Rights of debtor 

on final settlement.] — Re Trust Deed, Ex p. 


Turner, No. 370, ante. 

883. Instalments 


on building society 


mortgage — Instalments partly principal, partly 
interest .] — Re Middlesbrough, Rbdcar, Salt- 
burn-by-the-Sea Sc Cleveland District Per- 
manent Benefit Building Society, Ex p. 
Wythes, No. 372, ante. 

Interest on loan — Right to recover from 

Crown.]-— No. 468, post. 

384. Annuity paid without deduction.] — ^War- 
ren V. Warren, No. 366, ante. 

^^386. .] — Re Hatch, Hatch v. Hatch, No. 

362, ante. 

386. — 


-•} — ^The [person paying] an annuity 
free from deductions is entitled to deduct income 
tax beforo paying the instalments ; but, where he 
voluntarily pays the annuity without deducting 
the tax, the tax which he pays in respect of the 
annuity is not paid on behalf of the annuitant, or 
at his implied request. The tax which has not been 
deducted is money paid to the annuitant under a 
mistake of law. Sc is not recoverable. — Ord v, 
Ord, [1923] 2 K. B. 432 ; 92 L. J. K. B. 859 ; 129 
L. T. 605 ; 39 T. L. R. 437, D. C. 

387. .] — ^A husband Sc wife agreed to live 


QOQ*®^® Corpn. V. Bournemouth Corpn. 

o«o« 


380. -- — .] — ^ local authority purchased 

undertaMng, having raised the piuvhase 

repayable 

ujstaJmente of principal & interest 
extending over a penod of thirty years, & then 


tte «unount_thftt 
Corpn. 

JV, (Ct. of SeSB.) 972 ; 19 Aa 
' 91; J3 S. Ji. 7. 241. — (fC07. 


separate. Sc the husband agreed to allow her 
^,000 a year to be paid quarterly, clear of all 
deductions. Subsequently it was ag^ed that the 
allowance should be reduced to £3,000 a year. 
Disputes arose as to how long the reduced allow- 
ance was to continue. Sc the wife brought an 
action to recover arrears of the allowance, Sc a 
consent order was made that the wife was entitled 
to the £4,000 a year as from a year before the 
action was commenced. No income tax had been 


periods -- Duty 

oorp^ Is bound to deduct In- 
interest paid by 
it on loans fop periods leas than a year. 


& to render an account thereof to the 
wmra. of Inland Revenue. — L ord 

Edinbuboh Cobpn. 
1908), 6 F. jot. of Seat.) 41 So. 
R. IMl S. h. T. “ 
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deducted by the husband from any of the pay- 
ments of the allowance* The husband claimed to 
deduct income tax in respect of all the payments 
made A from the arrears : — Held : the husband 
might deduct income tax from the arrears, but 
,not from the payments already made. — Shrews- 
bury (Countess) v, Shrewsbury (Earl) (1906), 
23 T. L. B. 100 ; 51 Sol. Jo. 100 ; mbaequent pro- 
ceedings (1907), 23 T. L. B. 224, 0. A. ; 23 
T* L. B. 277. 

Annotaiion : — Ooxifd. Bayley v. Bayley, [1922] 2 K. B. 227. 

388* Direction In will to pay ** without 

deduction ** — ^Mistake of construction distinguished 
from mistake of law*] — Testator gave certain 
annuities which he dirocted to be paid “ without 
deduction.” The trustees mistakemy paid them 
for some time without deducting income tax : — 
Held : this was not in the ordinary sense a mistake 
of public law, but an honest & not unnatural mis- 
take of constniction & the trustees might recoup 
themselves by deducting the amounts so overpaid 
from future instalments . — ^ Musgravb, Machell 
V. Parry, [1916] 2 Ch. 417 ; 85 L. J. Ch. 639 ; 
115 L. T. 149 ; 60 Sol. Jo. 694. 

Annotation : — ^Apld. Re Wooldridge, Wooldridge v. Coo, 

[1920] W. N. 78. 

389* Payments on account of annuity without 
deduction — ^Right to deduct on payment of balance 
of arrears — “ Annual payment .”] — Be Wool- 
bridge, Wooldridge v, Coe, [1920] W. N. 78. 

390. Unpaid arrears of annuity.}-— Shrews- 
bury (Countess) v, Shrewsbury (Earl), No. 
387, ante. 

891. .] — Be Wooldridge, Wooldridge v. 

Coe, [1920] W. N. 78. 


Sub-sect. 3. — Bight op Persons Deducting to 

Betain Tax. 

See Buies applicable to all Schedules, r. 19. 

892* Annual payments partly paid out of taxed 
income — ^Retention of proportion paid out of taxed 
income — Whether taxed under Schedule A. or 
Schedule D*]— In paying the dividends on their 
consolidated stock out of the Consolidated Loans 
Fund, the London County Council are bound 
under Customs & Inland Revenue Act, 1888 (c. 8), 
s. 24 (3), to account to the Crown for the income 
tax which they deduct from the dividends, so far, 
only as the dividends are not paid out of their 
income which has already been charged with 
income tax. 

Where the dividends are paid partly out of 
rents A profits from their lands charged with 
income tax under Schedule A., partly out of in- 
terests on loans to local authorities charged with 
income tax imder Schedule D. St where those 
receipts are insufficient, partly out of moneys 
raised by rates, the councu are entitled to retain 
for their own benefit so much of the deduction 
for income tax which they make on the dividends 
as is equal to the income tax paid both under 
Schedule A. & Schedule D. — ^London County 
Council v. A.-G., [1901] A. C. 26 ; 70 L. J* Q. B. 
77 ; 83 L. T. 605 ; 65 J. P. 227 ; 49 W. B. 686 ; 
17 T. L. B. 131 ; 4 Tax Cas. 265, H. L. ; revsg. 


8. C. sub nom. A.-G. v. London County Council 
[1900] I Q. B. 192, 0. A. 

Annotations : — Consd* Edinburgh Life Assoe. v. Lore 
Advocate. [1910] A. O. 143. Expld. Sugden v. Leedf 
Coron., [1914] A. O. 483. Ckinid. 1. R. Oomrs. v. Haj 
(1924), 8 Tax Cas. 636 ; Re Shrewsbury Estate Acts, 
Shrewsbury v. Shrewsbury, [1924] 1 Ch. 315. Befd. 
Chadwick v. Pearl Lite Insoe., [1905] 2 K. B. 507 ; Delage 
V. Nugget Polish Co. (1905), 92 L. T. 682 ; Lanston 
Monotype Corpn. v. Anderson (1911), 5 Tax Ois. 675; 
H. V. Income Tax Special Comrs., Rx p. Essex Hall, 
[1911] 2 K. B. 434 ; Brooke v. Price, [1916] 2 Ch. 345 ; 
Howe V. 1. R. Conns., [1919] 2 K. B. 336 ; Malcolm v, 
Lockhart (1919), 7 Tax Cas. 99 : Brown v. National 
Provident institution, Ogston Sc Provident Mutual Life 
Assoon., [1921] 2 A C. 222 ; Coman v, Rotimda Hospital, 
Dublin, [1921] 1 A. C. 1 ; Bruce v. Hatton, [1922] 2 K. B. 
206 ; North British Ry. v. Scott, [1923] A. C. 37 ; 1. R. 
Comrs. V. Wemyss (1924), 8 Tax Cas. 551. Mentd. 
Hudson V. Gribble, Bell v. Grlbble, [1903] 1 K. B. 517 ; 
Lord Advocate v. Edinburgh Coipn. (1903), 4 Tax Cas. 
627 ; Ystradyfodwg Sc Pontypridd Main Sewerage Board 
V. Bensted, [1906] 1 K. B. 294 ; Gould v. Curtis (1913), 6 
Tax Cas. 293 ; Schulze v. Bensted (1915), 7 Tax Cas. 30. 

893* No retention in respect of unproduc- 

tive lands taxed under Schedule A. — ^Lands in own 
occupation*] — The London Ck)unty Council is 
bound to pay income tax under Schedule A. upon 
the annual value of property occupied by the 
council, St cannot deduct it out of the amount of 
income tax which is payable in respect of their 
Consolidated Stock, for which the council is 
bound to account to the Crown. — ^A.-G. v. London 
County Council, [1907] A. C. 131 ; 76 L. J. K. B. 
454 ; 96 L. T. 481 ; 71 J. P. 217 ; 23 T. L. B. 390 ; 
51 Sol. Jo. 372 ; 5 L. G. B. 465 ; 5 Tax Cas. 242, 
H. L. 

Annotationa : — ^Ezpld. Sugdon v, Leeds CJorpn., [1914] A. C. 
483. Reid. R. V. Income Tax Special Comrs., Ex p, 
Essex HaU, [1911] 2 K. B. 434. 

394* Annual payments wholly paid out of taxed 
income — What amounts to — No fund set apart for 
purpose.] — ^Applt. co. carried on the ordinary 
business of a life insurance co., includ^ the 
granting of annuities. The co-partnership con- 
tract oSf the co. provided that every policjr of 
insurance or other obligation should contain a 
clause declaring that the capital, stock, St funds 
of the CO. should be the only fund answerable for 
any demand under such policy or other obligation. 
The CO. had a very large annual income from 
interest, dividends, & rents, from which income 
tax was deducted at the source. The income 
from interest, dividends & rents was amply 
sufficient to pay the annuities in full. The co. 
also had an income from premiums, but if the 
income from interest, dividends, St rents had 
been deducted from the co.*s revenue the trading 
of the co. would have resulted m a quinquennium 
deficit. No formal appropriation of the income 
from interest, dividends, St rents was made in the 
books, nor was any particular fund specially 
cha^^ with the payment of the annuities. In 
paying their annuities the co. deducted the amount 
of income tax duo in respect thereof St retained the 
amount of the tax so deducted : — Held : the co. 
were entitled to retain for their own benefit the 
whole of the income tax deducted from the 
annuities, for where annuities are charged upon a 
tax-bearing fund from which the tax has been 
deducted at its source St which is amply sufficient 
to pay them in full, although not set apart for that 
purpose, they cannot be held to be not ** payable ” 
or not wholly ” payable out of profits or gains 


PART V. SBOT. 4, SUB-SECT. 3. 

1. Interest on loans dharged in 
rates dr assessments .] — ^Tbe oomrs. of 
supply of a county wore assessed to 
Inoome tax under Sobedule A. upon 
tbe full value oi the ooun^ btdldlngs. 
For tlie ereotlkm of these buildings they 
had borrowed money under statutory 


authority which was secured by mtge. 
not over tbe buildings but on the rates 
Sc assessments which the same statute 
authorised the oomrs. to levy. An 
annual sum of £92 10s. was payable 
as interest on the sum so borrowed Sc 
secured. This sum was raised by a 
special rate which was not credited 
with the rents reoeived from part of 


the ooimty buildinks. These rents 
were placed to the credit of lithe county 
general assessment. The comrs. in 
paying the interest, deducted the 
amount of inoome tax thereon. On 
the oomrs. being assessed under 
Schedule D* for the inoome tax as the 
interest, they maintained that they 
were enUtlea to retain It on the ground 



Income Tax. 


SecL 4 . — Case III, — Profits of uncertain value^ 
interest on money yearly or othertoiae ; annuiiiee^ 
diecounU^ etc,: Sub-eecta, S (Sn 4, A,] 

brought into charge within Customs & Inland 
Bevenue Act, 1888 (c. 8), s. 24 (3 ). — Edinbukoh 
Ijnm Assueance Co. v. Loud Advocate, [1910] 
A. C. 143 ; 79 Li, J. P. C. 41 ; 101 L. T. 826 ; 
26 T. L. B. 146 ; 64 Sol. Jo. 133 ; 6 Tax Oas. 
472, H. L. 

Annotixlion : — Oonsd. Stigden v, Leeds Corpn*, [1914] A C. 

483. 

895, Annuities — ^Paid out of dividends taxed at 
the source .] — Be Sharp, Biokbtt v, Bickett, No. 
348, ante, 

896, ,] — ^Hancock V. General Bbver- 

siONARY & Investment Co., Ltd., No. 260, ante, 

897, Interest on loans charged on 

corporation’s undertakings — Separate loans on 
separate undertaklngs—Constructlon of local Acts.] 
— ^A person assessed to income tax can retain 
the tax which he has deducted from the interest 
paid to a creditor only if the interest is effectively 
charged upon & is lawfully payable out of the 
taxable income. 

Besps. were a municipal corpn. under the 
Municipal Corporations Act, 1882 (c. 18), & in 
accordance with the provisons of that statute 
they provided a “ borough fund ** in aid of which 
they were empowered to make a “ borough rate.*’ 
They were also an urban sanitary authority, & 
their expenses as such were payable out of a “ con- 
solidated fund ” maintained by a consolidated 
rate ** levied under statutory authority, but not 
upon the same basis as the borough rate. As a 
municipal corpn. they were the owners of certain 
undertaking m respect of which they had received 
loans, the interest on which was charged on the 
proceeds of the undertakings, which were paid 
into the borough fund, & they paid income tax 
on such receipts. As a saniti^ authority they 
were the owners of other undertakings, ttie pro- 
ceeds of which were paid into the consolidated 
fund in a similar manner. The proceeds of these 
latter undertakings were not sumcient to pay the 
interest due on the loans raised in reject of them. 
Sc reaps, transferred a sum from the borough fund 
to meet the deficiency : — Held : as it was not 
lawful to pay such charges out of that fund, reaps, 
were bound to account for the income tax which 
they had deducted from the interest or dividends 
so paid & their position was not affected by the 
provisions of the Leeds Corporation (General 
Powers) Act, 1901 . — Sugden v, Leeds Corpn., 
[1914] A. C. 483 ; 83 L. J. K. B. 840 ; 108 L. T. 
578 ; 77 J. P. 225 ; 29 T. L. B. 402 ; 67 Sol. Jo. 
426 } 11 L. G. B. 662 ; 6 Tax Cas. 211, H. L. ; 
revag, S. C. aub nom, Leeds Corpn. v, Suqden 
(1911), 105 L. T. 489, C. A. 

•* — poman v. Rotunda Hospital, Dublin, 

I Mentd, Wakefield R, fi. c! e. Hall 

(Igjg). 6 Tax Oas. 181 ; Massy v, I. R. Oomrs. (1915), 

[Ivlvj 2 Be 3o4;i Zi* 


SuB-SEOT. 4 . — ^Agreement or Direction to Pay 

Free of Tax. 

A, In Instruments inter vivoa. 

See Buies applicable to all Schedules, r. 23. 

898. Direction or covenant for payment without 
aeduetion.] — A.-G. v. Shield, No. 340, ante. 


899, Extent of avoidanee.] — ^A distkict 

covenant in a lease, whereby the tenant bound him- 
self to pay the property tax, & all other taxes im- 
posed on the prernii^, or on the landlord in re^ct 
Chereof, though void & illegal bv 46 Geo, 8, c. 05, 
s. 116, will not avoid a separate covenant in the 
lease for payment of rent clear of all Parliamentary 
taxes, etc,, ^nerally ; for such general words 
will be imdersrood of such taxes as the tenant might 
lawfully engage to defray. — Gaskell v. King 
(1809), 11 East, 166 ; 108 E. B. 967. 

Annotations : — Wigg v, Shuttleworth (1810), 18 East, 
87 ; Fuller v. Abbott (1811), 4 Taunt. 106. Mentd. 
Plokerlng v, Ilfraoombe Ry. (1868), L. R. 3 C. P. 235, 

400. Separate covenant to pay tax — 

Principal Sc interest.} — Deft, having covenanted in 
an indenture to pay pltf. £300 at the end of twelve 
months, & in the meantime & until payment 
thereof, to pay interest for it at 6 per cent, it is no 
answer to an action of debt for the £300 & interest 
accrued thereon, to plead that by the same in- 
denture it was amongst other things covenanted, 
that deft, should pay the property tax, payable 
for & in respect of the £800 ; for the plea does not 
show that the covenant for the payment of the 
property tax attached on the interest payable for 
the £300 principal ; Sc the covenants as there 
exhibited appear to be independent ; Sc therefore, 
though the latter should be void by 46 Geo. 3, 
c. 66, s. 116, avoiding all contracts, covenants, 
etc., for the payment of any interest, etc., in full, 
without allowing the deduction of the tax as 
directed by the Act ; yet that would not avoid 
the other independent covenant in the deed for 
the payment of the £300 Sc interest. — WiGG v, 
Shuttleworth (1810), 13 East, 87 ; 104 E. B. 800. 

401 . ,] — ^\^ere deft., by indenture 

made since the passmg of 46 Geo. 3, c. 65, demised 
to H. certain premises, reddendum £40 annually, 
clear of land tax, property tax, etc.. Sc H. cove- 
nanted to pay the yearly rent in the manner the 
same was reserved to be paid as aforesaid. Sc to 
pay the land tax, property tax, etc, : — Held : by 
sect. 116, coupled with sect, 196 of the Act, so 
much of the reddendum Sc covenant as stipiilated 
for payment of the rent clear of deducnon on 
account of property tax was void, but the residue 
was good for payment of the rent, subject to such 
deduction ; & therefore pltf., who had paid a 
deposit as purchaser of the rent was not entitled, 
on the above ground of objection, to recover back 
his d^osit from deft., who had engaged to make 
a goo(f assignment to the rent. — ^Fuller v, Abbott 
(1811), 4 Taunt. 105 ; 128 B. B, 268. 

Annotations Apld. Tinokler v. Preutlo© (1812), 4 Taunt. 

549. Consd. resting v. Taylor (1862), 8 B. & A 218. 

402. Annuity.]— A covenant in an 

annuity deed, made prior to 46 Geo. 8, c. 66, 
s. 116 [which statute has a retrospective operation] 
whereby the grantor of the annuity covenanted 
to pay the same on the days Sc times, etc., without 
any deduction whatever out of the same, or any 
part thereof, for or in respect of the present or 
any future property tax, is void in respect of its 
obligation on the s^antor not to deduct the 
property tax, but not in respect of the payment of 
the annuity, subject to such deduction. — ^Bead- 
SHAW V. Baldbrs (1811), 4 Taimt. 67 ; 128 B. B. 
248. 

AnnofaHons .*~<-Oo]isd. Fuller v, Abbott (1811), 4 Taunt. 105. 
Ajpld. Tinokler v. Preutioe (1812), 4 Taunt. 549. 


Boh^Se^^for i^TfuSTaSMai 5^® w^ wman t ^ unde r meni vftthout dedtujUon — BateiU of 

of A^TiAbisxdibbnsm gwAdanoe^AwmUv,}-^^ obligation 

1890). 17 R. (C« 


SL Held ; the tax 

d^uoM by the oomrs. from the 
interest was a tax on the lenders ic 
reason why the oomrs. 
Should retain it or reoeive an abate- 


ledule A.— Abbkd 
y. Russxix , 
of Bess.) 942.— gOOT. 

PART V. «B0I. 4, Sro^BOT. 4.--A. 
40,1. XHiteticn or aoventmt for pa,- 


AfMvuKv.j— An oougation 

for payment ^ of a free liferent annuity^ 
exempted from aU burdens 4t deduction 

whatmrAV.*' aaanmfnff It IWkT>Ai4. an 


Part V. 


408. .] — A deed granting an annaity 

within the time included by relation back in 
46 Goo. 8f c. 65, reciting the agreement for the 


jointure of iBl,000 had been appointed to the wile 
of the Earre son A heir apparent under Shrews- 
bury Estate Act, 1862 (c. v), s. 33, which did not 

t* r,TAe%w* oil J o4-.5<^r»0 ** of.O 






ing for the payment "of it without any deduction 
in respect of the property or income tax, or other 
Parlh^entary taxes, etc., is not void in ioto, but 
only to the extent of such disallowance. — ^Howb v. 
Synge (1812), 15 East, 439 ; 104 E. R. 910. 
Annotation : — ^Refd. Festlng v, Taylor (1862), 3 B. 6^ S. 218. 

404. .] — (1) In debt for rent, the 

tenant may plead, as to part that he has paid 
landlord’s property tax to that amount, in respect 
of the rent duo to pltf . claimed by the declaration, 
after he has in fact paid the tax. 

(2) A lease rendering rent clear of landlord’s 
property tax is good as a lease rendering the same 
rent subject to a deduction thereout of the property 
tax. — ^Tinckleb v. Prentice (1812), 4 Taunt. 
549; 128E. R. 445. 

Annotations : — As to (1) Apprvd. North London 8c General 
I^perty Oo. v. Moy, [1918] 2 K._B. 439. _As to (2) Oonid. 

day, Mentd. 


Property do. v. Moy, [1918] 2 K. B. 439. As tc 
Feetina v. Tayjor (1862), 3 B. 8c S. 218. Oenera 
Startup V, Macdonald (1843), 6 Man. Sc G. 593. 


See, further, Landlord & Tenant. 

405. Jointure.] — By a marriage 

settlement made in 1810 certain hereditaments 
were limited te the use that intended wife might, 
upon the decease of the husband, receive a jointure 
rentcharge in lieu & bar of dower, thirds & 
freebench ; the rentcharge was to be payable 
without any deduction in respect of any taxes 
already imposed, or thereafter to be imposed upon 
the hereditaments, or the yearly rentcharge, or 
the intended wife in respect thereof : — If eld : 
assuming the terms of the deed to amount to an 
express provision that the jointure should be paid 
free of income tax, which it would seem they did, 
still the income tax must be paid by the jointress, 
6 & 6 Viet. c. 105, s. 103, prohibiting any contract 
to that effect. — ^Ploybr v. Bankbs (1863), 2 New 
Rep. 7 ; 32 L. J. Oh. 610 ; 8 L. T. 483; 9 Jur. 
N. S. 684 ; 11 W. R. 630 ; reved, on other ^unds, 
3 De G. J. & Sm. 306, L. C. 

Annotations : — ^Distd. Brooke v. Prloe, [1916] 2 Oh. 345. 

Retd. Qleadow t?. Leetham (1882), 52 L. J. Ch. 102. 


Lefroy v. Ej^ont, [1912] 1 Oh. 251 ; A.-Q. v. Sandwich, 

[1922] 2 kTb. 500. 

406. .] — Ord V. Ord, No. 386, ante. 

407. Construction of private Act.] — 
Shrewsbury Estate Act, 1843 (c. xxviii), s. 7, em- 
powered any owner in possession of the settled 
estates by deed to appoint a jointure to his wife 
for life not exceeding the yearly sum of £3,000, 

clear of all deductions whatsoever for taxes or 
otherwise,” but by sects. 9, 10 the estates were not 
at any time to be subject to the payment of more 
than £6,000 in respect of three or more jointures, 
A there were complicated provisions as to the 
way the excess should be borne between a second 
A subsequent jointures, the subsequent jointures 
up to £1,000 being in this respect placed before 
the secon^ointure. By a jointure deed of J uly 20, 
1910, the Earl of Shrewsbury exercised this power 
by appointing two jointures of £1,500 to Lady 
Shrewsbury, “ clear of all deductions whatsoever 
for taxes or otherwise.” On May 5, 1904, another 


1915, but it was not suggested tnat was 
from income tax. The total amount of jointures 
now payable were under £6,000. The Earl died 
on May 17, 1921. The question then aro^ 
whether Lady Shrewsbury’s jointures were payable 
free of income tax: — Held: ^ on the authorities, 
having regard to the proviaons of Income Tax 
Acts, A on the construction of the Shrewsbury 
Estate Act, 1843 (c. xxviii), applt. was entitled 
to have her jointures paid in full free from deduc- 
tion of income tax.— JRe Shrewsbury Estate 
Acts, Shrewsbury v. Shrewsbury, [1924] 1 Oh. 
315 ; 93 L. J. Oh. 171 ; 130 L. T. 238 ; 40 T. L. R. 
16 ; 68 Sol. Jo. 79, 0. A. 

4D8. Covenant to pay clear annual sum.] — 
By bift marriage settlement the husband cove- 
nanted that if during the widowhood of his wife 
the income of his wife’s trust fund in any year 
should not amount to the clear annual sum of 
£2,000 his exors. should in every such year pay 
to his widow such a sum as would make up^ the 
income to £2,000 : — Held : the exors. were entitled 
to deduct income tax on the amount by which the 
income of the wife’s trust fund fell shoi^ of £2,000. 
— Re Cooper’s Estate (1911), 65 Sol. Jo. 522. 

409, Proportion of net annual Income with 

fixed minimum — ^Annual income already taxed.] — 
Pltf. was formerly the wife of deft., but the 
marriage was dissolved at the instance of deft., 
who was given the custody of the only child of the 
marriage. Upon an application by deft., for a 
settlement the parties agreed the terms of the order. 
By the settlement pltf. charged the income to 
which she was beneficially entitled, under her 
father’s wUl, with the payments thereinafter 
mentioned, A directed the trustees of the will 
during the joint lives of pltf. A deft. A the child, 
A whilst the latter shoidd be under the age of 
twenty-one years, to pay to deft, an annual sum 
equal to one-fourth of her annual net income, 
after income tax on the whole income had been 
paid, or if one fourth part of the said annual net 
income should be less than £2,500 (which event 
happened) then the clear annual sum of £2,500, 
without deducting income tax therefrom out of 
such an n u al net income, for the maintenance of 
So the child. Income tax on the whole of 
the income to which pltf. was entitled under her 
father’s will had been deducted at the source or 
paid by the trustees of the will. Pltf. claimed 
that the provision for payment of the clear annual 
sum of £2,500 to deft, without deduction of 
income tax was void under Income Tax Act, 1842 
(c. 36), ss. 102, 103, A she was entitled to deduct 
income tax therefrom : — Held : the settlement 
took effect accordii^ to its terms A was not 
affected by sects. 102 A 103.— Brooke v. Prjok, 
[1917] A. 0. 116 ; 86 L. J. Ch. 329 ; 116 L. T. 462 ; 
61 Sol. Jo. 334, H. L. 

Annotations: — Diitd. Be Shaw, Smith v. Shaw, [1918] P. 

47 : lU Gain's Settlmt.. Gain v. Gain, [1919] 2 0^ 864 ; 

Be Peck’s Settlmt., Peck e. Hamilton. [1921} ? ^ 237 i 

Bunonghes v. Abbott, [19221 1 Oh. 86. Oom. Booth v. 


1 Gh. 77 : Re Portman. Portman e. Pci«tman,^ll9 
Oh. 6. Bm. Harper v. Hedges, [1923] 2 K. B. 814. 


under Income Tax Act, 1842 (o. 35), 
s. 108.-^BLAm V. At ABN (1858), 21 
Dt ^ ^jCt. of Sees.! 15 ; 31 So. Jur. 1* 

^sesssUy fyr espress uwnis.]— As 


between fixed preference 5c ordinary 
shareholders in a Joint stock oo. the 
former are not enntled to have their 
dividends paid free of tnoome tax nn- 
lees there are express words to that 
efftet in the eontract Mgalatl^ ^ 


rights of the partles.<v^->PuE8BOiTAM- 
BAB HlSUOSOKnAB V. CENTRAL IMX^ 
finKNINO, WbAYINO a M^fUFACrUB- 
IKQ COjt i/m. (1917), 1. L. E. 42 Bom. 
679.- 
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Sed. 4. — Case III. — Profits of uncertain value, 
interest on money yearly or otherwise ; annuities, 
discounts, etc. : Sub-sect. 4, A. d: B. Sect. 5. 
•—-Case IV 

410. Settlement in pursuance of order of 
court*] — a deed of settlement made in pursuance 
of an order of the Divorce Div. freehold property 
& stocks sufficient to produce an annuity of £175 
clear of income tax were settled by P. upon his 
wife, pltf., & the trustees of the settlement were 
directed to pay this annuity to pltf., clear of 
income tax, out of the net rents & profits of the 
settled property. By a supplemental deed P. 
further covenanted for himsm & his exors., etc., 
to make good any deficiency in the annuity. The 
income from the settled property became insuffi- 
cient to provide the annuity, & the deficiency was 
made good by P., but on his death his extrix. 
declined to make it good. Upon a summons by 
pltf. for a declaration of her rights under the 
settlement: — Held: the settlement to pay the 
annuity clear of income tax as well as the covenant 
by P. to make up any deficiency, so far as it related 
to the tax, fell within the mischief of the Income 
Tax Act, 1842 (c. 35), s. 103, & 1919 Act, &; were 
void & unenforceable. — Re Peck’s Settlement, 
Peck v. Hamilton, [1921] 2 Ch. 237 ; 90 L. J. Ch. 
491 ; 125 L. T. 756 ; 65 Sol. Jo. 735. 

Annotaiiona : — Coxuld. Booth v. Booth, [1922] 1 K. B. 66. 

FoUd. Burroiighes u. Abbott, [1922] 1 Ch. 86 ; Re Gretton's 

Indenture, Re Katclifl Sc Brinckman’s Trusts, Hood u. 

Byron, [1923] 1 Ch. 77. Distd. Re Gordon*s Settlmt., 

Hunt V, Mortimer, [1924] 1 Ch. 146. 

Deed of covenant in pursuance of order of 

Divorce Court — ^Alimony or permanent main- 
tenance.] — See Nos. 355, 356, 368, 362, ante. 

411 , In place of gilt by will free of tax.] — 

A deed of compromise, made in 1883, whereby an 
annuitant agreed to take an annuity of £5,000 clear 
of legacy duty, income tax & all other duties what- 
soever in lieu & satisfaction of an annuity of 
£6,000 bequeathed to her by will free of legacy 
duty income tax & all other duties, & also agreed 
for the ensuing period of five years to waive & 
release the right given to her by the will to call 
upon the trustees thereof to purchase such an 
annuity in her name, does not offend the pro- 
visions of Income Tax Act, 1842 (c. 35), s. 103, 
now replaced by Buies applicable to all Schedules, 
r. 23 (2) ; but where the deed went on to empower, 
which power was duly exercised, the residuary 
legatees &; next of kin within five years thereafter 
to purchase or transfer into the names of other 
trustees, to be then chosen, a sum of govt, stock 
sufficient to provide by the interest or dividends 
thereof the annuity of £5,000, & the tax & duties 
thereon up to a total of £5,300 per annum, to be 
held by the t^tees in trust in the first place to 
pay the annuity tax & duties & subject thereto 
as part of the residuary estate of the testator, & 
to .provide that on such purchase or transfer 
the right of the annuitant to call upon the trustees 
of the will to purchase an annuity was to cease & 
determine, & that such right should, on request, 
be released by the annui^mt, & that after such 
purchase or transfer the annuity of £5,000, & the 
tax & duties thereon should be payable exclusively 
out of the income of the fimd so purchased or 
tra^erred, & in case of deficiency out of the 
capital, the remainder of testator’s estate being 
^solutely released & exonerated from the annuity 
« ^ claims & demands in relation thereto : — 
aeta : enect of the later provisions of the 

deed, when resorted to, was to secure to the 
amuitwt an awmty no longer derived under the 
wui alone, but dependii^ upon an agreement 


which was in direct violation of Income Tax Act, 
1842 (c. 36), 8. 103, & was therefore void & the 
anntdtant was not entitled to have the annuity 
of £5,000, paid to her free of either ordinary 
income tax or super tax. — Rs Grbtton’s Indbn- 
TUBB, Be Batolifp & Bbinokman’s Trusts, 
Hood v. Byron (Lady), [1923] 1 Oh. 77 ; 92 
L. J. Ch. 49 ; 127 L. T. 817 ; 67 Sol. Jo. 47. 

Annotation : — ^Distd. Re Gordon’s ^ttlmt.. Hunt v, Mortimer, 

[1924] 1 Ch. 146. 

412. Appropriation of particular fund 

In exoneration of residuary estate.] — Be Gbet- 
ton’s Indenture, Be Batolifp & Brinokman’s 
Trusts, Hood v. Byron (Lady), No. 411, ante. 

413 . Terms made rule of court — ^Payment 

under order of court dlstlngulshed.V-An action in 
the Probate Div. for proof of a wm in solemn form 
was compromised at the hearii^ on terms signed 
by all the parties which provided that the will 
should be proved, deft, to be paid £300 per annum 
during his life out of the estate as from date of 
death, payable half-yearly ; that the costs should 
be provided for Sc “ these terms to be filed & made 
a rule of Ot.” The judge thereupon made a decree 
by which he found for the validity of the will & 
directed that the terms of compromise should be 
filed Sc made a rule of Ot. On an application by 
deft, for a declaration that the administratrix was 
not entitled to deduct income tax from the half- 
yearly payments of the annuity : — Held : (1) the 
£300 per annum was not a sum payable under an 
order of the ct. but was an annuity charged upon 
the estate by virtue of a contract & as such was 
chargeable to income tax imder Income Tax Act, 
1842 (c. 35), s. 102 ; (2) the administratrix was 
entitled under Income Tax Act, 1853 (c. 34), 
s. 41, to deduct Sc retain the income tax which 
became payable on the half-yearly payments. 

(3) Orders of the Divorce Div. directing pay- 
ment of alimony or permanent maintenance free 
of income tax are not within Income Tax Act, 
1842 (c. 35), s. 103, therefore the practice with 
regard to them has no right application to cases 
where the payments are made in pursuance of 
contracts. — Be Shaw, Smith v. Shaw, [1918] 
P.47; 87L. J. P. 49; 118 L. T. 334, 0. A. 
Annotations: — As to (1) FoUd. Croft v. Croft (1922), 38 

T. L. R. 648. Befd. Burrou^rhs v. Abbott, [1922] 1 Ch. 86 ; 

Smith V. Smith, [1923] P. 191. 

414 . ,] — Al wife’s suit for judicial 

separation was settled at the hearing u^on terms 
signed by the parties, which provided {inter alia) 
that resp. should pay petitioner £1,500 a year by 
monthly instalments during their joint lives. Sc 
that these terms should be made a rule of ct. 
Thereupon the ct. ordered that the petition be dis- 
missed Sc the terms be filed Sc made a rule of ct. 
On a summons by the wife for a declaration that 
the husband was not entitled to deduct income 
tax from the payments of the allowance : — Held : 
the allowance was payable by virtue of a contract 
Sc not under an order of the ct., Sc the husband 
was entitled to deduct the income tax payable 
upon the allowance.— Croft v. Croft (1922), 38 
T. L. B. 648. 

415. Orders of Divorce Division for pay- 

ment of alimony or maintenance distinguished.]— 
Be Shaw, Smith v. Shaw, No. 413, ante. 

See, generally. Sub-sect. 2, D., ante. 

416. After deduction of tax.}— Booth v. 

Booth, No. 365, ante. 

What amounts to direction or covenant to pay 
fre^ of tax.] — See, generally, Bbntohargbs Sc 
Annuitibs; SBmjaacBNTS. 

417* Covenant to repay sums deducted.}— By a 
deed of settlement^ the settlor transferred certidn 
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stocks into the names of trustees upon trust to 
pay the income thereof to his wife during her life. 
By clause 6 of the settlement, the settlor cove- 
nanted with the trustees that he would, at the 
expiration of every year, pay to them all such 
sums as might have been deducted in respect of 
income tax on payment of interest or di^dends 
on the trust fund during the preceding year, the 
amoimt so received by the trustees from the 
settlor to be paid by them to his wife as income 
arising from the truOT fund : — Held : inasmuch as 
the settlor was entitled to deduct income tax from 
the amounts he covenanted to pay to the trustees, 
& the wife suffered the deduction for a year, she 
never in fact received the income of the trust 
f imd in full, & consequently the covenant in clause 6 
did not fall within Income Tax Act, 1842 (c. 35), 
s. 103, or Buies applicable to all Schedules, r. 23 (2), 
& was, therefore, valid . — Re Gordon’s Settle- 
ment, Hunt v. Mortimer, [1924] 1 Ch. 146 ; 93 
L. J. Oh. 187 ; 130 L. T. 502 ; 68 Sol. Jo. 323. 


income tax, does not extend to rentcharges^anted 
by will. — ^Fbsting v. Taylor (1862), 3 B. & S. 
236 ; 1 New Bep. 32 ; 32 L. J. Q. B. 41 ; 7 L. T. 
429 ; 27 J. P. 281 ; 9 Jur. N. S. 44 ; 11 W. B. 
70; 122 B. B. 89, Ex. Oh. 

Annotations: — Consd. Lovat r. Leeds (No. 1) (1862). 2 
Drew. & Sm. 62. Distd. Floyer v. Bankes (1863), 2 New 
Rep. 7 ; Abadam v. Abadam (186i), 33 L. J. Oh. 503. 
Consd. Re Shrewsbury Estate Acts, Shrewsbury e. 
Shrewsbury, [1924] 1 Ch. 315. Bofd. Gleadow v. Leotham 
(1882), 22 Ch. D. 260. 

420. Effect of subsequent agreement.] — Re Gret- 
ton’s Indenture, Re Batcufp & Brinckman’s 
Trusts, Hood v. Byron (Lady), No. 411, ante. 

What amounts to devise or bequest free of tax.] — 

See, generally, Bbntchargbs & Annuities ; 
Wills. 

421. Right of trustees to recover former pay- 
ments — ^Mistake of construction dc mistake of law 
distinguished.]— Be Musoravb, Maohbll v . Parry, 
No. 388, ante. 


B, In Wills, 

See Buies applicable to all Schedules, r. 23. 

418. Whether valid.] — There is nothing illegal in 
a direction by will that certain persons having 
control over the property shall defray all the taxes, 
& it is a provision capable of being carried out 
(Kindersley, V.-C.). — Lovat (Lord) v, Leeds 
(Duchess) (No. 1) (1862), 2 Drew. & Sm. 62 ; 31 
L. J. Ch. 603 ; 6 L. T. 307 ; 10 W. B. 397 ; 62 
B. B. 645. 

Annotations : — ^Apld. Re Bannerman*a Estate, Bannerman 

V, Youuff (18811), 21 Ch. D. 105. Apprrd. Re Shrewsbury 

Esteto Acts, Shrewsbury v. Shrowsbuiy, [1924] 1 Ch. 315. 

Reid. Floyer v. Bankes (1863), 2 New Rep. 7 ; Abadam v, 

Abadam (1864), 10 L. T. 53 ; Gleadow 17. Leetham (1882), 

22 Ch. D. 260 : Pearoth v. Marriott (1882), 22 Oh. D. 182 ; 

Re Crosse, Oldham v, Crosse, [1920] 1 Ch. 240. 

419 , Devise of rentcharge.] — If testator 

by his will grant a rentcharge to be paid free of 
income tax, the annuitant will be entitled to have 
the full amount paid him without the tax beinc 
deducted. 

Income Tax Act, 1843 (c. 35), s. 103, which 
renders void all contracts to pay rentcharges with- 
out allowing the owner of the land to deduct the 


Sect. 5.— CASE IV.— INCOME ARISING FROM 
SECURITIES OUT OF THE UNITED KINGDOM. 

See Schedule D., Case IV. Sc Miscellaneous Buies 
applicable to Schedule D., r. 7 ; 1924 Act, s. 27. 

422. Application of Case — Confined to dividends 
actually remitted to United Kingdom.] — Interest 
arising from foreign securities & paid abroad is 
not “ received in the United Kingdom ” within 
Income Tax Act, 1842 (c. 35), s. 100, Schedule D., 
Case IV., & is therefore not chargeable with 
income tax under that clause, unless it is remitted 
to the United Kingdom. 

A life assurance society carried on business at 
home Sc abroad, the head office being in London, 
where the accounts Sc balance sheets were made up, 
the profits ascertained Sc the dividends paid. The 
interest upon the society’s foreign securities paid 
abroad was received there by their agents, & part 
of it was applied abroad for the purposes of the 
society. All the interest on foreign securities 
was taken into account in the balance-sheets upon 
which the profits were ascertained : — Held : taJang 
the interest into account was not equivalent to a 


PART V. SECT. 4, SUB-SECT. 4.— B. 

418 1. Whether valid ,] — Testator loft 
to his wife an annuity ** free from all 
burdens taxes & deductions whatso* 
ever'* & declared to it be in full ol 
all her losral riffhts : — Held : she was 
entitled to the annuity without de* 
duction of income tax. — ^Mackie’s 
Trustees v. Maokib, etc. (1875), 2 
Sees.) 312; 12 So. L. R. 
222.— SCOT. 

41811. .] — Testator directed his 

trustees to hold the whole of the free 
residue of his estate for behoof of his 
wife in liferent ** &; to pay to her the 
free revenue Sc proceeds thereof.** By 
a oodioil ho directed that ** in the event 
of the inoome of the free residue of 
my estate which is to bo paid to my 
™o exceeding In any year the sum of 
£2,000 my trustees shall restrict the 
payment to my wife out of the said 
Inoome to the sum of £2,000 per 
annum,** The annual inoome of the 
trust estate after deduction of all out* 
lays Including Inoome tax always 
laxvely exceeded the sum of £2,000 : 
— Held: the widow was entitled to 
an annual payment of £2,000 free 
from any deduotlon on account of 
— ^Murdoch r. Murdoch, 
II9I8] 8. C. 738.— SCOT. 

418 ill. .] — ^Testator directed his 

trustees to pay out ol the ** net aninia.i 
piooeeds** of one half of the residue 
Qt Ms Mtate the sum of £760 yearly 
to nleoe for her liferent altoienta^ 


use ; — Held : the nie<M> was entitled 
to an annual payment of the sum of 
£750, without any deduction on 
account ol income tax. — Smith’s 
Trustees v. Qatdon, [1919] S. C. 
95 ; 56 Sc. L. R. 92.— SCOT, 

418 iv. .] — ^Testator loft his whole 

estate to trustees in trust “ to pay to 
my wile thj free yearly Income thereof 
up to if possible the sum of £600 per 
annum as an alimentary provision to 
cover all rent rates & laxes, any re- 
maining annual inoome from the 
estate above £600 to be paid (falling 
my leaving any lawful issue) to or 
lor the benefit of mynephews&; nleoos.’* 
The free annual income exceeded 
£600 :— ffeW ; the £600 fell to be paid 
to the widow subject to. Sc not free of, 
income tax. — ^Wilson’s Trustees v, 
Wilson, [1919] S. 0. 369.— BCOT. 


m. What amounts to devise or he- 
Quest free of tax,] — ^A widow to whom 
her husband has bequeathed an annuity 
** exempted from all burdens Sc de- 
ductions whatsoever ** Is only entitled 
to payment ol her annuity, less income 
tax, that tax not being ** a burden ” 
or ** deduction ** intended by testator 
to be borne by the trust estate. — 
KINLOOH’8 TRUBTBBB V, KiNLOOH 
(1880), 7 R. (Ct. of Sess.) 596; 17 
L. R. 444.— BCOT. 


^ n. Amuitu accepted by widow in 
sat^^ion of HflrWs.]— A husband 
directed his trustees to pay his wife 
if ehesarvlTed him ** a yearly asmuliy ** 


of £1,200 Sc he further provided that 
if she accepted this annuity it should 
bo iu full satisfaction of all her rights, 
legal & conventional. The wife sur- 
vived & accepted the annuity : — 
Held : it was unnooessarv to decide 
whether the bequest of a free annuity 
was equivalent to the bequest of an 
annuity free of income tax, as if it 
Wore, the widow, by accepting the 
annuity as in her legal right, had 
entered into an agreement of the 
nature struck at by Income Tax Act, 
1842 (o. 35), S. 103. — RodOBR’S 

Truhteeh V, Rodger (1875), 2 R. (Ot. 
of Bess.) 294; 12 Be. L. R. 204.— 
SCOT. 

PART V. SECT. 6. 

422 i. Application of Case — Confined 
to dividends actually remitted to United 
Kingdom ,] — ^A. oo. formed for the pur- 
pose ot borrowing money in this 
country Sc investing it abroad at 
higher rates of interest is chargeable 
for the interest received under the 
Gase 4 ol Schedule D. on the tuB 
amounts remitted to this country*'-^ 
SooTTiBH Mortgage Co. ov New 
Mexico v, MoKblvie (1886), 2 Tax 
Cu. 165.— SCOT. 


422 11. ,]r*Held : InteMt 

received abroad Sc Invested or applied 
abroad is not ** received ” in the 
United Kingdom vrlthin the meaning 
ot Case 4 of Schedule D,— BTANnaED 
hofz Aesubakce Ck>, v, Asjlax (Sue* 




Inooms Tax. 


Sect. 6. — Coie IF * — Income arieing from aecurUiee 
out of United Kingdom. Sect, 6. — Case V.] 

receipt in the United Kingdom &> income tax was 
not chargeable upon that part of the interest 
which was not remitted to the United Kin^om. — 
Gbjssham Lifb Assurance Sooibty v. Bishop, 
[1902] A. O. 287 ; 71 L. J. K. B. 618 ; 86 L. T. 
693 ; 66 J. P. 755 f 50 W. R. 593 ; 18 T. L. R. 
626; 4 Tax Cas. 464, H. L. ; revag.^ [1901] 1 K. B. 
153, O. A. 

AnnokUionB : — Oonsd* Scottish Widows* Fund Life Assoe. 
Soo., e. Farmer, Farmer v, Scottish Widows* Fund I4fe 
Assoe. Soo. (1909), 5 Tax Oas. 502. Distd. Liverpool & 
London Sc Globe Insce. v. Bennett, Brice v. Northern 
Assoe., Brioe v. Ocean Accident Sc Guarantee Corpn., 
[1912] 2 K. B. 41. Bald. Standard Life Assoe. n. Allan 
(1901), 4 Tax Cas. 446 ; Gresham Life Assoe. Soc. v. 
A.-G. (1916), 85 L. J. Ch. 201. 

Foreign investments of English life insur- 
ance companies.] — See Nos. 303, 304, ante. 

423. What amounts to receipt in United King- 
dom — Company with branches abroad — ^Dividends 
of foreign securities used by branches In liquidating 
local payments — Constructive receipt.]— ^A life as- 
surance CO., having its head office & directors in 
the United Elingdom, carried on business in the 
East Indies by means of branches with agents & 
committees of management. Accoimts were made 
up yearly, from the aggregate results of the entire 
business l^th at home & abroad it was determined 
what amount of profits should be divided between 
the shareholders & policy-holders. The moneys 
received at the branches in India included interest 
& dividends arising from securities in Her Majesty’s 
dominions out of the United Ki^dom, &; were 
used as far as required in liquidating pa^^ents at 
those branches. Any balances were retained for 
use as required, or were dealt with as required by 
the directors in London. An equivalent for the 
amount of such interest &> dividend, if not retained 
abroad, would have to be sent out from the 
United Kingdom to India for the general conduct 
& due disch^ge of the obligations of the society’s 
buj^esa in India : — Held : the interest & dividends 
were constructively received by the society in the 
United Kingdom, & as such were assessable \mder 
income Tax Act, 1842 (c. 36), s. 100, Schedule D., 
Case IV. — ^Universal Life Assurance Society 
V. Bishop (1899), 68 L. J. Q. B. 962 ; 81 L. T. 422 ; 
64 J. P. 5 ; 4 Tax. Gas. 139, D. 0. 

Annotation : — Oonsd. Standard Life Assoe. v. Allan (1901), 
4 Tax Oas. 446. 

424. -.}— Gresham Life 
Assurance Society v. Bishop, No. 422, ante. 

See, Case IV., Rules applicable to Case IV., 
r. 2 (a). 

425 . Trustees holding foreign securities — 

Trustees resident in United Kingdom — ^Dividends 
paid direct to foreign beneficiaries.] — Where 
trustees hold shares in a foreign co. on behalf of 
a foreign subject domiciled abroad, the fact that 
they then^elves are domiciled & resident ^ the 
Umted Kingdom does not make them chargeable 
with income tax in respect of dividends on those 
shares not remitted to this country but paid direct 
to the beneficiary abroad. — ^Williams v. Singer, 
Pool v. Royal Exchange Assurance, [1921] 

1 A. C. 65 ; 89 L. J. K. B. 1151 ; 123 L. T. 632 ; 
36 T. L. R. 661 ; 64 Sol. Jo. 669 ; 7 Tax Cas. 
387, H. L. 

AnnotaiUms : — Oonsd. R. v. Income Tax Special Oomrs,, 


Ex p. Shafteeburv Homes Sc Aiethusa 

[1923] 1 K. B. 393 ; I. R. Comrs. v. Blackwell, [1924} 2 

K. B. 351. 

426. ** Income ** — ^Remittance to United King- 
dom on account of surplus of mixed capital & 
income fund — Balance retained abroad.] — By 

1842 Act, 8. 100, it is provided that the duty charge- 
able imder Sch^. D, Case IV. in respect of interest 
from ** securities ” in the Colonies, etc., is to be 
computed on the sums which have been, or will 
be, received in Great Britain in the current year. 
A mutual life assurance society with its head office 
in Edinburgh, & where its management was 
exclusively vested in directors, sent to Australia 
for investment down to the end of 1898 a total 
sum of £1,504,000. The total remittances made 
to this country to the same date was £716,600, 
while the tol^ funds in Australia, including 
accumulated interest Sc deducting all Australian 
expenses to the same date, was £1,822,207. The 
funds still remaining in Australia thus exceeded 
by £318,207 the sums sent there for investment. 
The amount remitted to this country from 
Australia in 1898 was £217,350. All this except 
£5,000 was intermixed with the society’s funds 
in Australia, & the society did not show in their 
statement that the balance of £212,350 was in 
fact capital sent home : — Held : the Income Tax 
Comrs. had rightly chafed the £212,350 with 
income tax. — Scottish Provident Institution 
V. Allan, [1903] A. 0. 129 ; 72 L. J. P. C. 70 ; 88 
L. T. 478 ; 67 J. P. 341 ; 19 T. L. R. 432 ; 4 


Tax Cas. 591, H. L. 

Annotation : — ^Reld. Scottish Providont Institution v. 

Farmer (i912), 6 Tax Cas. 34. 

427. Interest on unpaid balance of pur- 

chase-money — ^Price payable by instalments.] — 
Applt. co. sold plots of land in Canada to pur- 
chasers, who agreed to pay part of the price at 
once & the rest by inste^ents together with 
interest on the unpaid balance, applts. allowing 
each purchaser to occupy the land until default & 
agroeing to convey it to him after all the instalments 
& interest had been paid : — Held : the interest 
was not to be regarded as capital, but was ** in- 
come arising from securities ” within the Finance 
Act, 1914 (c. 10), s. 5, & therefore came within the 
Income Tax Act, 1842 (c. 36), Sched. D.,Case IV., 
so that income tax was to be charged on the amount 
received during the current year, Sc such interest 
was not income arising from rents ” within the 
same section, in which case it would have fallen 
within Sched. D., Case V., Sc the tax would have 
been chargeable on the average amount received 
during the three preceding years. — Hudson’s Bay 
Co. V. Thbw, Thew V. Hudson’s Bay Co., [1919] 
2 K. B. 632 ; 89 L. J. K. B. 1216 ; 121 L. T. 385 ; 
35 T. L. R. 683 ; 7 Tax Cas. 206. 

428. Distribution of profits on exchange of 

stock.] — ^PooL V. Guardian Investment Trust 
C o., No. 96, ante. 

429. ** Arising from securities ** — Interest on 
unpaid instalments of purchase-money— Sales of 
land.] — ^H udson’s Bay Co. v. Thew, Thew v. 
Hudson’s Bay Co., No. 427, ante. 

430 . Shares in foreic^ trading company — 

Whether securities or possessions }-^hares in a 
foreign trading co. are foreign possessiona within 
Income Tax Act, 1842 (c. 35), s. 100, Sdied. D., 
Case V., Sc are not foreign securities withhi Case IV. 
of that schedule. Therefore the duty to be charged 
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ond^ the Income Tax Acts A Finance Act, 1914 
(c. 10), B. in respect of the dividends arising 
from those shares is to be computed on the average 
of the thr^ preceding years. — S inger v. WiiiLiAais, 
[1921] 1 A. O. 41 ; 89 L. J. K. B. 1218 ; 123 L. T. 
626 ; 36 T. L. R. 669 ; 64 Sol. Jo. 669 ; 7 Tax 
Oas. 419, H. L. 

j^nnota^ion.* — Oonid. Bradbury v. English Sewing Cotton Oo., 
[1923] A. O. 744. 

481. Assessment — ^Person intrusted with pay- 
ment in the United Kingdom — actual receipt by 
agency of dividends from abroad — ^Payment by 
agency out of its own profits.] — ^The Imperim 
Ottoman Bank, a foreim corpn., have an agencv 
in London, carrying on their business of banlang & 
earning profits there. The English profits in the 
hands of the London agency being in excess of the 
amount required for the payment of the dividends 
of those shareholders who resided in England, no 
remittance from abroad out of foreign profits 
was made towards their payment. The London 
agency was assessed to & paid income tax on 
the English profits for that year, as returned by 
them under Schedule D. upon an average of the 
preceding three years, such average being less than 
the amount of English profits actually earned in 
the year. They ni^e a return also in resjject of 
dividends, “ that there were no interest, dividends 
or other annual payments payable out of or in 
respect of the stocks, funds, or shares of the bank, 
& within the meaning of Income Tax Act, 1863 
(c. 34), s. 10, “ intrusted ” to them for payment to 

g ersons in the United Kingdom.** The comrs. 

avin^ made an assessment upon the whole amoimt 
of dividends so paid : — Held : the London agency 
of the Imperial Ottoman Bank were persons 
“ intrusted,’* under Income Tax Act, 1863 (c. 34), 
s. 10, with the payment of the dividends on the 
shares presented in London, & therefore must, 
under that sect,, ^ke a return of the whole 
amount of such dividends ; but as such dividends 
were paid partly out of the English profits of the 
bank, which had already paid income tax under 
Schedule D., the bank were entitled to a deduction 
representing the proportion of the dividends paid 
in England which was attributable to En^ish- 
made profits. — Gilbertson v. Pergusson (1881), 
7 Q. B. D. 562 ; 46 L. T. 10 ; 1 Tax Oas. 601, 
C. A. 

AnnolaHom : — ^Disid. Erlohsen t;. Last (1881), 7 Q. B. D. 
12. Retd. I. K. Comrs. v, Roberts (1925), 41 T. L. R. 623. 


Whether under Case 1. or IV. — ^At option 
of Crown — Insurance companies .] — See Nos. 
305, 306, ante. 

Seef now. Schedule D., Miscellaneous Rules 
applicable to Schedule D., r. 7, 

482. Deductions — ^Profits partly earned abroad 
— ^Deduction of tax already paid on profits earned 
in United Kingdom.] — Gilbertson v. Pergusson, 
No. 431, ante. 

See, now, Case IV., Rules applicable to Case IV., 
r. 1. 


Sect. 6.-CASE INCOME ARISING FROM 
POSSESSIONS OUT OF THE UNITED KINGDOM. 
See Schedule D., Rules ; 1924 Act, s. 26. 

488. Application, of case — ^Foreign possessions — 
All property that may be source of income.] — 


(1) The word possessions ** in the fifth case to 
Sc^ed. D. of Income Tax Act, 1842 (c. 36), s. 100, 
includes a trade or business. Consequently, a 
resident in the United Kingdom who derives profit 
from a trade or business carried on out of the 
United 'Kingdom is assessable to income tax in 
respect thereof upon so much only of the profits 
as are received by him in the United Kingdom. 

(2) The ** first case *’ in Income Tax Act, 1842 
(c. 36), s. 100, does not apply to a trade carried on 
exclusively abroad. The profits of such a business 
fall withm the “ fifth case.” — Oolquhoun v. 
Brooks (1889), 14 App. Oas. 493 ; 69 L. J. Q. B. 
63 ; 61 L. T. 618 ; 64 J. P. 277 ; 38 W. R. 289 ; 
6 T. L. R. 728 ; 2 Tax Oas. 490, H. L. 

Annotaiiona : — As to (1) Diltd. London Bank of Mexico & 
South America v. Apthorpe, [1891] 2 Q. B. 378. Apld. 
Bartholomay Brewing Co. (of Rooheister) v. Wyatt, Nobel 
Dynai^to Trust Oo, v. Wyatt, [1893] 2 6. B. 499. Distd. 
San Paulo (Brasilian) By. v. Carter, [1896] A. C. 31. 
Apld. Singer v. Williams, [1921] 1 A. C. 41 ; Foulsham v. 
Ptokles, [1925] A. C. 458. Oonid. AUania Co. e. I. R. 
Comrs., [1925] A. C. 644. Retd. Ap^orpe v. Sohoenhofen 
Brewing Co. (1899), 80 L. T. 395 : Be Beers Consolidated 
Mines e. Bfowe (1905), 21 T. L. R 460 : Gramophone & 
Typewriter v. Stanley, [19081 2 K. B. 89 ; Amerloan 
Th^d Co. e. Joyoe (1912), 106 L. T. 171 ; Drummond 
e. 0)lllns,[1915] A. 0. lOll ; Brooke v. I. R. Comrs., 

^ 1 K. B. 257 : Greenwood v. Smidth (1920, 91 
K. B. 349 ; I. R. Comrs. v. Sansom, [1921] 2 K. B. 
492 ; Williams v. Singer, Pool v. Royal Exohaxige Assoe., 
[1921] 1 A. C. 65 ; Swedish Central Ry. v. Tnon^son, 
[1925] A. C. 495 ; Whelan v. Henning, [1925] 1 K. B. 
387 » Whitney v. 1. R. Comrs. (1925), 42 T. L. R. 58. 
As to (2) AM. Mltohdl v. Egyptian Hotels, [1915] A. 0. 
1022. Refd. H. V. Clerkenweil General Taxes (^mrs., 
[1901] 2 K. B. 879 ; Kodak e. Clark aoOS), 4 Tax Cas. 
649; Liverpool & London & Globe Insoe. e. Bennett, 
Brioe v. Ocean Accident Sc Guaremtee Cbrpn., Brice v. 
Northern Assoe. (1912), 6 Tax Cas. 327 ; Kensington 
Income Tax Comrs. v. Aram^o, [1916] 1 A. C. 215 
Bradbury v. English Sewing Cotton Oo. (1923), 8 Tax 
Cas. 481. OeneraUy, Mentd. L. C. C. v. A.-G., [1901] 
A. C. 26 ; Garbutt v. Durham Joint Committee, [1904] 
2 K. B. 614 ; Lowee. Dorling, [1906] 2 K. B. 772 ; Wankle 
OoUiery Co. v. I. R. CJomrs., [1921] 3 K. B. 344. 

434 , ; — Trade or business included.] — 

Oolquhoun v. Brooks, No. 433, ante. 

486. Trade or business carried on 

exclusively abroad.] — O olquhoun v. Brooks, No. 
433, ante. 

488. Profits of foreign branch — ^Part 

not remitted to England.] — L ondon Bank of 
Mexico & South America v. Apthorpe, No. 141, 
ante. 

437 , Shares in foreign trading com- 

pany — Owned by English company — ^Foreign com- 
pany subsidiary of English company .p-(l) An 
English limited co., registered under Cos. Acts, 
having an office in London, was formed to 
acquire certain brewing businesses in New York 
State, in the United States of America. By a 
law of that State an English co. is prohibited from 
owning & carrying on a brewery there, & the 
English CO. thereupon arranged for the formation 
of an American co., with share capital, & having 
seven trustees appointed to manage, in the interesii 
of the English co., the businesses in America. All 
the shares in the American co., except seven, of 
which each of the trustees held one as a quafifying 
share, were held by & in the name of the Englim 
CO. The brewing trade, on which the profits 
wholly depended,^ was carried on exclusiv^y at 
the city of Rochester in New York State. At the 
end of each financial year the trustees of the 
American co. sent the English co. the accounts of 
the breweries at Rochester for the year, ds the 
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Bed. 6 . — Case V> — Income arising from poaeessiona 
outof the United Kingdom, Sed,l. — CtzeeVI,] 

directors of the English co., having agreed upon the 
arnoimt to be dis&ibated out oi the pronts, in- 
formed the American co. of the rate of dividend 
which the directors thought should be declared by 
that co. on their shares. On hearing that the 
American co. had declared a dividend the directors 
declared a dividend of a similar v^ue upon the 
shares in the English co. No dividend warrant 
was issued by the American co., but the amount of 
profits to bo divided on the shares held by the 
English co., so far as that amount was required 
for distribution among the shareholders of the 
Engli^ co., was sent over to the English co. in 
London, such portion of the dividend as was 
required for certain American shareholder in the 
English co. being retained hj the American co., 
& distributed by them direct m America on behalf 
c»f the English co. : — Held : the profits of the 
English co. arose from “ foreign possessions,** so 
as to bring the case within Income Tax Act, 1842 
(c. 36), s. 100, Sched. D., Case V. ; the portion of 
the profits retained in America for distribution 
among the American shareholders of the English 
co. was not received by that co. in England within 
the meaning of Case V. ; the business on which the 
profits depended being wholly carried on abroad, 
the decision of the House of Lords in Colquhoun 
V, Brooks^ No. 433, anfc, applied, & therefore, 
the English co. were not liable to pay income 
tax upon tlie portion of the profits retained in 
Amertca. 

(2) In another case applt. co., an English 
limited co., regwtered under the Cos. Acts, & 
having an office in London, was formed to acquire, 
& did acquire, shares in various cos. or corpus., 
with limited liability, trading in explosives in 
England & in Germany. The affairs of the co. 
were managed & controlled wholly by its directors. 
It did not carry on any manufacturing business, 
nor sell any materials or goods, in the United 
Kingdom or elsewhere. In dividing any profits 
made the directors declared a dividend in London 
on all applt. co.*s shares, of which a large number 
wore held by foreigners living in Germany. The 
dividends due to the applt. co. in respect of its 
shares in the German cos. were, at the request 
of the directors, paid by those cos. into banks 
abroad, applied in paying the dividend, when 
declared, to the foreign shareholders of applt. 
co. : — Held : this case also was brought within 
the decision of the House of Lords in Colquhoun v. 
BrookSi No. 433, anfe, & applt. co. was not liable 
to pay income tax on the profits paid by way of 
dividend to the foreign shareholders of that co. 
in Germany. — ^Bartholomat Brewing Co. (op 
Rochester) v. Wyatt, Nobel Dynajote Trust 
Co. i;. Wyatt, [1893] 2 Q. B. 499 ; 62 L. J. Q. B. 
526 ; 69 L. T. 661 ; 68 J. P. 133 ; 42 W. R. 173 ; 
0 T. L. R. 658 ; 37 Sol. Jo. 717 ; 6 R. 664 ; 3 
Tax Cas. 213, 224, D. C. 

AnnotaJtwns : — Aa to <1) H.F. St. Louis Breweries v, Apthorpo 
(1898), 70 L. T.651. Conid. Kodak v. Clark, [1902] 2 K. B. 
450. Retd. Denver Hotel Co. v. A 
T. L. K. 85 ; Apthorpo v. Sohoenhofen 
70 L. T. 98 ; (irosh^ Life As^. So4 
70 L. J. Q. B. 298 ; I. R. Comrs. v 
K. B. 492 : Singer V. WllUams, [1921] ] 

ot Schedule D. An appeal was lodged 
against those assessments Sc thereupon 
the General Comrs. requested applt. 
by precept to furnish certain further 
information. The applt. did not 
comply with this precept : — Held : as 
applt. had refused to disclose the facts 
necessary to estabUsh his contentions, 
the evidenoo before the comrs. was 


433, .] — Williams v. Singer, 

Pool v. Royal Exchange Assurance, No. 426, 
ante, 

439. Foreim ridlway owned by 

English company.] — S an Paulo (Brazilian) Ry. 
Co. V, Carter, No. 142, arde. 

440, Business carried on wholly 

abroad — ^Financial control by English board of, 
management.] — Mitchell v, Egyptian Hotels, 
Ltd., No. 139, ante, 

441. Remittance of income from 

foreign trust — ^Remittances in uncontrolled dis- 
cretion of trustees.]— A foreigner resident abroad 
by his will gave his property, which was situate 
abroad, to trustees upon trust for the benefit 
of his deceased son’s children, who were minors, 
for life, & their issue after them, there being a 
provision that the trustees should accumulate the 
income of the respective shares of the children & 
add the accumulations to capital until each child 
should attain the age of twenty-five years, when the 
child was to become entitled to portion of the 
accumulated fund. The will contained a direction 
to the trustees “ out of the net income of the 
proportionate share of the trust estate ^ held in 
trust for any child ** to make such provision from 
time to time as they in their uncontrolled discretion 
might think necessary or advisable for the suitable 
maintenance & education of^ such child. The 
trustees from time to time remitted to the mother 
of the children, who was their guardian, & who w^ 
residing with them in England, sums of money in 
accordance with the provisions of the will for the 
maintenance & education of the children : — Held : 
these remittances in the hands of the mother were 
assessable to income tax under Income Tax Act, 
1842 (c, 35), B. 100, Sched. D., Case V., as being 
moneys received in this coimtry in respect of 
foreign possessions. — Drummond v. Collins, 
[1916] A. C. 1011 ; 84 L. J. K. B. 1690 ; 113 
Ii. T. 666 ; 31 T. L. R. 482 ; 59 Sol. .To. 677 ; 6 
Tax Cas. 626, H. L. 

Annotations : — ^Befd. R. v. KenHlngton Income Tax ComrH., 

JEx p, do Pollgnac, [1917] 1 K. B. 486. Mentd. Wankie 

Oolneiy Co. v. I. K. Comrs., [1921] 3 K. B. 344 ; I. R. 

Comrs. V. Blackwell, [1924] 2 K. B. 351. 

442, ,] — Testator, who was a 

citizen of the United States, left his property to 
trustees in that country to be applied to the 
use of hi& daughter for life. The fund constituted 
under the will consisted of foreign govt, securities, 
stocks, & shares, & other foreign property, Appet. 
married testator’s daughter, & the trustees paid 
the income to her in America. Appet. was 
assessed to income tax on this income under 
Schedule D. : — Held: (1) although the stocks & 
shares were not in law the possessions of appet. *b 
wife & she had only an equitable ri^t to call 
upon the trustees to administer the estate, yet 
appet. was chargeable with tax under rule 1 of 
Rides applicable to Case V. of Sched. D., which 
applies to the income from foreign stocks, shares, 
or rents, whether the income is remitted to the 
United Kingdom or not ; & (2) rule 2, as to foreign 
possessions other than stockis, shares, or rents, 
which requires the tax to be computed on the sum 
annually received in the United Kingdom, was not 
applicable. — ^Archer-Sheb t;. Baker (1926), 42 

. R. 867. 

assesfled for income tax tmder Case Y. 
of Schedule D. on the full amount 
rooeived by them in Great Britain 
of trade profits made in India. The 
trufitees claimed deduction of the 
trust administration In Great Bzitedn 
on the ground that the beneficlartes 
on whom the income tax fell ooidd 
only reoeive the profits subject to tbis 


ndrews (1894), 11 
Brewii^ Co. (1898), 
3. V. Bishop (1900), 
. Sansom, [1921] 2 
L A. C. 41. 


snmcienii co supporc tne conoiusio: 
of fact at which they had airired 
we ot. could not, therefore, ques4< 
those findings. — SOHtrLZR i>. Bbnsti 
(Surveyor of Taxes) (1922), 8 Ti 
Cas. 259.*— "SCOT* 
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** Seourltles & ** possessions 

dlstlnsfuished*]— SiNGHB t>. Welliams, No. 430, ante, 

444, ,] — Archbr-Sheb v. 

Baker, No. 442, ante. , ^ ^ ^ 

445, Profits already treated as profits 

of English company.] — ^An English co. held practi- 
cflJlv all the common stock m an American co. 
which it had formed. In 1916, 1916, & 1917 the 
American co. was managed & controlled from 
England, so that it was taxable, & taxed as resident 
in this country, upon its whole profits under 
Income Tax Act, 1842 (c. 35), s. 100, Sched. D., 
Case I. The English co. bore its share of taxation 
by deduction by the American co. from its dividends 
of a proportionate part of the tax. In 1917 the 
management & control of the American co. was 
transferred to America. The revenue authorities 
then assessed the English co., under Schedule D., 
Case V., upon the amoimt of the American divi- 
dends as profits received from a ** foreign 
possession,” & claimed to treat the amount of 
dividends received from the American co. in the 
years 1915-1917 as being also profits received 
from a ” foreign possession ” in order to ascertain 
the three years* average on which the assessment 
for the subsequent years under Case V. was to 
be founded: — Held: for the purposes of the 
Income Tax Acts the locality of the shares or 
stock of a CO. was to be determined not by its 
place of incorporation or registration, but by its 
place of residence & trading, & consequently the 
dividends received by the English co. on the 
stock in the American co. during the years 1916- 
1917 ought not to be brought into average in 
computing the liability of the English co. to income 
tax in respect of foreign possessions under Schedule 
D., Case V., for the years 1918-1920.— Bradbury 
V. English Sewing Cotton Co., [1923] A. 0. 744 ; 
92 L. J. K. B. 736 ; 129 L. T. 646 ; 39 T. L. R. 
590 ; 67 Sol. Jo. 678; 8 Tax Cas. 481, H. L. 
Annotation : — Consd. Swedish Central Ry. v, Thompson, 

[1925] A. C. 495. 


See, also, No. 427, ante. 

443. Employment abroad under 

English company — Salary & commission paid into 
banking account in United Kingdom.] — ^Foulshah 
V, Pickles, No. 131, ante. 

447. Assessment — Whether limited to profits 
remitted from abroad.] — ^Bartholomay Brewing 
Co. (OP Rochester) v. Wyatt, Nobel Dynamite 
Trust Co. v. Wyatt, No. 437, ante. 

44g, Income of foreign trust.] — 

Archer-Shbe V. Baker, No. 442, ante. 

See, now. Schedule D., Rules applicable to Case 
V., r. 1. 

Question of residence."] — See 

Sect. 2, sub-sect. 2, ante, 

449. Calculation of three years’ average — 

Seat of management of English company trans- 
ferred abroad — ^Transfer during period of average.] 
— ^Bradbury v. English Sewing Cotton Co., 
No. 446, ante. 

450, No income received during year of 

assessment — Income during period of average.] — 

Resp. was possessed of shares in a co. outside the 
United Emgdom, income from which was taxable 


under Schedule D., Rules applicable to Case V., 
as profits or gains from a foreign possession. In 
the year of assessment there was no such income, 
though there had been in the three previous years. 
Resp., however, was assessed on the smn of £3,424, 
being the average of the three preceding years. 
On appeal, the General Comrs. discharged that 
assessment, but stated a case : — Held : resp.’s 
liability did not depend on the possession of the 
shares in the year of assessment, but on the receipt 
of some profit therefrom in that year, & therefore 
the discharge of the assessment must be affirmed. — 
Whelan v. Henning, [1926] A. C. 293 ; 134 L. T. 
613 ; 42 T. L. R. 259, H. L. ; affg., [1925] 1 K. B. 


387, C. A. 

Annotations: — Consd. R. v. Swansea Income Tax Comrs., 
Kx p, English Crown Spelter Co., [1925] 2 K. B. 260. 
Refd. Grainger v. M^weU, [1925] 2 K. B. 376. 

Whether under Case I. or Case V. — At option 

of crown — Insurance companies.] — See No. 300, 


ante. 


Sect. 7.— CASE VI.— PROFITS OR GAINS NOT 
OTHERWISE CHARGED. 

See Schedule D., Rules applicable to Case VI. 

451. Application of case— Analogy to other 
taxed sources of income.] — ^A.-G. v. Black, No. 
100 , ante. 

462. .] — Severn Fishery Board v. 

0*May, No. 112, ante. 

463. " Annual " — Accruing in any one 

year or in a succession of years.] — The directors 
of a limited co. were paid commission for personally 
guaranteeing the co.*s overdraft at the bank. 
The transactions were isolated transactions & 
the profits accordingly casual ; — Held : the com- 
missions received were ” annual profits or gains ” 
within the meaning of Schedule D., Case VI. 

The word ” annual ** here can only mean 
“ calculated in any one year ** & ” annucd profits 
or ^ains ” mean “ profits or gains in any one year 
or m any year as the succession of years comes 
round (Rowlatt, J.). — Ryall v. Hoare, Ryall 
V. Honeywill, [1923] 2 K. B. 447 ; 92 L. ,T. K. B. 
1010 ; 129 L. T. 605 ; 39 T. L. R. 475 ; 67 Sol. Jo. 
760 ; 8 Tax Cas. 621. 

innotcUion : — Consd. Graham v. Greon, [1925] 2 K. B. 37. 

464. Goods purchased & sold within 

a year.] — ^Martin v. Lowry, Martin v. Inland 
Revenue Combs., No. 114, ante. 

466. Profits or gains — Statutory contribu- 

tions to conservancy board.] — Humber Conser- 
vancy Board v, Bater, No. 37, ante. 

466. Green fees at golf club paid by 

non-members.] — Cabxjsir & Silloth Golf Club 
V. Smith, No. 90, ante. 

467. Any emolument accruing by 

virtue of service rendered — ^Directors’ commission 
on guaranteeing overdraft.] — Ryall v. Hoare, 
Ryall v. Honeywill, No. 453, ante. 

468. Profits from backing horses.] — 

Graham v. Green, No. 116, ante. 

459. Speculation in contracts for 

future delivery of cotton.] — C ooper v, Stubbs, 

No. 113, ante. 


dedaotion : — Held : deduotions could 
not be allowed as the trust adminis- 
tration was not an expenditure for 
trade purposes. — Inland Revenue e. 
MacDonald's Trustees (1894), 22 
R. (Ot. of Sess.) 88 : 32 So. L. R. 85 ; 
2 8. L. T. 317.— SCOT. 


PART V. SECT. 7. 

468 I. AppticaHon of ease — Pro/Us or 
gains — Pro/Us from backing horses .] — 


Income Tax Assessment Act, 1915- 
1918, B. 14, provides that " the income 
of any person shall incdude . . . (h) a 
cash prise in a lottery," & a special 
rate of taxation in respect of such 
income Is Imposed by Income Tax 
Act, 1919, s. 7 HeM .* dividends 
received in respect of investments In 
a totaUsator are not prises in a lottery. 
— ^Autouatio Totaltsatobs V, Fede- 
ral CoBfRS. (1920), 27 C. L. R. 613. — 
AUS. 


r. .1 — Applts. were 

breeders Sc buyers ot cattle. Sc, in 
addition to farming lands in respect 
of the occupation of which they were 
assessed under. Schedule B., they 
rented land for grazing on umat is 
known as the eleven months system Sc 
for which tax under both Schedule A. 
Sc B. was assessed upon ft paid by 
the owner. Applts. themselves were 
neither assessM under Schedule B. 
nor rated to the poor for this land. 

Q 


J.— VOL, xxvm. 
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Sect. 7. — Case VI. — Proflia or gaine not oiherwiee 
^iarged, 8e^, 8 9,] 

460. Stud fees — Stallions kept 

primarily for racing establishment.] — Dbbby 
(Eahl) V. Bassom:, No. 99, ante. 

See, also, No. 810, ante. 

What are profits & gains within Schedule D., 
see, generally. Sect. 1 , ante. 

481. Not charged under any other case 

or schedule — Conversion of business into limited 
company — In year preceding year of assessment.]— 
Ryhopb CoAii Co. V, Fotbr, No. 208, arde, 

462. Profits of charity by letting 

rooms.] — The governors of a maternity hospitiJ 
established for charitable purposes by !l^yal 
Charter in 1756, were the owners of a buildmg 
which comprised rooms adapted for public enter- 
tainments, & which was connected with the 
hospital buildings proper by an internal passage. 
The hospital derived a substantial income from 
letting the rooms for public entertainments, 
concerts, etc., for periods vaiying from one night 
to six months & applied the income tp the general 
maintenance of the hospital. The rooms were 
let upon terms which included the pit) vis ion of 
seating, heating, & attendance, but an additional 
charge was made for gas & electricity consumed : — 
Held : the profits derived from the letting of the 
rooms were assessable to income tax under Schedule 
D., either under Case I., as the profits of a trade or 
business, or under Case VI. of that Schedule, 
& there was, therefore, no exemption conferred 
by the Income Tax Acts which was applicable to 
the profits. — CoMAN v. Rotunda Hospital, Dub- 
lin (Governors), [1921] 1 A. C. 1 ; 89 L. J. P. C. 
162; 123L. T. 629; 36 T. L. R. 646 ; 64 Sol. Jo. 
648 ; sub nom. Rotunda Hospital, Dublin 
(Governors) V. Coman, 7 Tax Cas. 617, H. L. 

Annoiaii<ms : — Befd. R. v. Inoomo Tax Special Comrs., 
Ex p. Shaftesbury Homes & Arethusa Training Ship, 
[1922 j 2 K. B. 729 ; Brighton College v. Marriott, [1925] 
1 K, B. 312. 


poM of ooiiimts8lO]i.] — See Companies, VoL IX., 
p. 646, No. 3697. 

468. Nature of deduction — ^Whether as agent 
of person charged.]— Ritson t;. Phillips, No. 641, 
post. 

464. Amount of deduction — ^Rebate allowed in 
respect of Colonial tax.] — ^Bovebv. South African 
Breweries, No. 662, post. 

466 , .] — Wakefield v, Whiteaway, 

Laidlaw & Co. No. 664, post. 

466. .] — Shbldrick V. South 
African Breweries, I/td., No. 666, post. 

467 . .] — Gold Fields American 

Development Co., I/td. v. Consolidated Gold 
Fields op South Africa, Ltd., No. 666, post. 

See, now, 1920 Act, c. 18, s. 27. 

468. Omission to deduct — ^Right to recoupment 
— ^From Inland Revenue.] — ^A person who has 
omitted to avail himself of the privilege conferred 
upon him by Income Tax Act, 1863 (c. 84), s. 40, 
of deducting & retaining income tax out of pay- 
ments of yearly interest of money which he 
makes, cannot subsequently claim a return of 
such income tax from the Board of Inland Revenue. 
Where, therefore, a person obtained a loan from 
his bankers for the purpose of taking up certain 
stock in a co. in respect of which loan he paid 
interest to the bankers out of income received by 
him after the income tax payable thereon had been 
deducted & retained at the source of payment, 
the Board of Inland Revenue were held to be 
entitled to decline to return to such person the 
income tax on the interest so paid by him, which 
they did upon the ground that the loan in respect 
of which the interest was paid had not been out- 
standing for a period of a year or more. — D b 
Pbyer v. R. (1909), 100 L. T. 266, 0. A. 

By deduction from future payments.] — 

See Sect. 4, sub-sect. 2, F., ante. 


Sect. 8.— DEDUCTION OF TAX BY PERSONS 
PAYING DIVIDENDS. 

See Schedule D., Miscellaneous Rules, applicable 
to Schedule D., r. 7 ; Rules applicable to ail 
Schedules, r. 20. 

Duty to deduct.] — See Sect. 4, sub-sect. 2, ante. 
Effect of duty to deduct — Statutory undertaking 
— ^Maximum dividend limited.] — See Companies, 
Vol. X., p. 1162, Nos. 8224, 8226. 

In calculation of ** net proflts ” for pur- 


Sect. 9.— exemptions. 

See 1918 Act, s. 37 (1) (b) ; 1926 Act, s. 19. 

469. Exemption of charities — ^Hospital — ^Asylum 
mainly supported by paying patients.] — ^An ini^itu- 
tion, founded by voluntary contributions, for the 
reception of insane persons, made large annual 
pronts from the sums paid by patients in affluent 
circumstances for their treatment. A portion of 
the proflts so received was applied to treating, 
maintaining, dc clothing a few patients gratuitously, 
others at less than their cost to the institution. 
The remainder of the proflts was expended in the 


They appealed against assessments 
made under Sohedule D. in respect 
of pmflts from gracing cattle thereon : 
— Held : applts. were correctly charged 
under Case 6 of Sohediile D.-^ 
McKenna v. Hkblihy, Woodbubn v. 
Hbrliht (1920), 7 Tax Cas. 620. — IR. 


t. 


— A landed pro 


priotor, on whose estate certain 

of colliery dross had lain for many 
years, entered into agreements with 
a contractor to remove the whole of 
a blng within three & a half months. 
Sc to make monthly payments at a 
tonnage rate as the weight of the 
mateiial was ascertained on removal. 
The proprietor did not osirry on a busi- 
ness of selling colliery di^ : — Held : 
the payments were not assessable to 
income tax either as the annual value 
of land under Schedule A., Rule 1, 
in respect that the agreement was not 
a lease, or under Schedule D„ Case 6. 
In respect that they were not Atmu^i 
protlts or ga^, but the price of a sub< 
jeot sold.-— Roberts (Inspector oi 


Taxes) v, Bslbaven Sc Stenton’s 
Executors, C1925] S. C. 635. 

PART V. SECT. 8. 

484 1 . Amount of deduction — Rebaie 
allowed in respect of Colonial to*.]— 
A oo., which earned part of its pronts 
in the Colonies, paid Colonial inoome 
tax on those proflts Sc also paid 
United Kingdom inoome ta^ on its 
total profits. It obtained from the 
Comrs. of Inland Revenue a repay- 
ment of a proportion of the United 
Kingdom inoome tax in respect of the 
Colonial Inoome tax that had been 
p^d .• in paying to preference 

shareholders the dividend on pre- 
f erenoe shares, which was fixed by the 
arta. of assoon. at 4 per cent, per annum 
• & no more " the oo. were right In 
taking no account of the repayment 
fc in deduotiag inoome tax at the full 
United Kingdom rate.— New Zba- 
LAM) Sc AUSIRAXIAK LaKD OO., LTD. 
V, ScoTTisB Union Sc Nattonax. In- 


surance Co., [1920] S. C. 13 ; 57 
Sc. L. R. 15.— SOOT. 

a. Interest not payable out of pro- 
fits brought into charge — Tax deducted 
a Crown debt ,] — A bridge co. during 
the oonstruotlon of its works made no 

B roflts, but paid imder deduction of 
loome tax Inteiest on its share Sc 
debenture oapital : — Held : the In- 
come tax so aeduoted was a debt to 
the Crown. — ^Lord Advocate v. Forth 
Bridge Hr. Oo, (1890), 3 Tax Cas. 1. 
—SOOT. 

PART V. SECT. 9. 

b. Monies realised by assets com- 
panies — From properties taken over 
from liquidating oanss.]— Melbourne 
Trust, Ltd. v. Taxes Comb. (Vic- 
toria) (1912), 15 0. L. R. 274.— 
AUB. 

0 . Profits of casual nature,] — 
Held : on the facts of the case, profits 
that accrued to a banker Sc mon^n 
lender from certain stray specuHatlte 
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better adaptation of the btiildings & premises to 
the curaMve treatment carried on. The donations 
& annual subscriptionB to the institution durii^ the 
last three years had only amounted to £15 : — Held : 
(1) the inistitution was not a ** hospital/’ within 
Income Tax Act, 1842 (c. 85), s. 61, r. 6, ^ there- 
fore income tax under Schedule A. was payable in 
respect of the buildings, offices, & premises 
belonging thereto ” ; (2) the profit made by the 
institution was not exempt from the payment of 
income tex under Schedule D, of the Income Tax 
Acts, as it did not come within the exemption of 
Income Tax Act, 1842 (c. 85), s. 105, as yearly 
interest or other annual payment applied to chari- 
table purposes only ” although the whole of the 
profit was expended on the charitable treatment 
of poor persons & the improvement of the institu- 
tion. — ^N eedham v. Bowers (1888), 21 Q. B. D. 
436 ; 59 L. T. 404 ; 37 W. R. 125 ; 2 Tax Gas. 
360, D. C. 

Annotationa : — Aa (1) Difltd. Cawae v. Nottingham Liinatio 
Hospital Committee, [1891] 1 Q. B. 686. Befd. Mary 
Clark Home. Trustees v. Anderson. [1004] 2 K. B. 645 ; 
Kotimda Hospital. Dublin v. Coman (1920). 7 Tax C^s. 
517. Aa to (2) Befd. Rotunda Hospital. Dublin u. Coman 
(1920). 7 Tax (Jas. 517. OeneraUy, Mentd. Cliarterhouso 
School V. Lamarque (1890). 25 Q. B. D. 121 ; Musgrave 
V. Dundee Royal Lunatio Asylum (1895). 59 J. P. 758 : 
Southwell V. Royal Holloway College. Egham, [1895] 
2 Q. B. 487. 

470. Charitable purposes — General pur- 

poses of university.] — R. v. Income Tax Speoiad 
CoMRs., Ex p. University College of North 
Wales, No. 63, ante. 

471. Headmasters* Conference.] — 

Held : neither the Headmasters’ Conference nor 
the Incorporated Association of Preparatory 
Schools was entitled to exemption from income 
tax under s. 37 (1) (b) of 1918 Act, s. 37 (1) (b), 
the groimd of the decision being that in the terms 
of that provision neither body was ’’ established 
for charitable purposes only ” & their income was 
not “ applied to charitable purposes only.” — ^R. 
V. Income Tax Special Comrs., Ex p. Head- 
masters’ Conference, Same v. Same, Ex p. In- 
corporated Assocn. of Preparatory Schools 
( 1925), 41 T. L. R. 651 ; 69 Sol. Jo. 780, D. C. 

472. Incorporated Association of 

Preparatory Schools.] — R. v. Income Tax Special 
Comrs., Ex p. Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools, No. 471, ante. 

473. “ Applied to charitable purposes 

only ** — ^Maintenance & treatment of poor hospital 
patients — Improvement of buildings.] — The manag- 
ing committ^ of a hospital, founded by voluntary 
contributions for the care & treatment of insane 
persons, made large yearly profits by receiv^g 
wealthy patients, who were charged sums greatly 
exceeding the actual cost of their maintenance & 
treatment. The committee applied a i>ortion of 
those profits in aid of the maintenance & treatment 
of poorer patients, who were themselves unable 
to pay the actual cost thereof, & the remainder 
in executing works which were pressed upon the 
committee by the Comrs. in Lunacy A were deemed 
necessary to bring the hospital into a proi>er state 
of efficiency ; — Held : the profits were not, by 
reason of such application of them to the pui^ses 
of the hospital, payments ” applied to charitable 
pui^sea only ” within Income Tax Act, 1842 
(c. 35), 8. 105, so as to exempt the institution from 
payment of income tax under Schedule D. — 

pmbases & tales of doUart in the 
otmte SetUementt were taxable at 
ptome aiiaing from bit biitlnest ft 
i^re not exempt from taxation at 
anting from oooupatton of a oatnal 


St. Andrew’s Hospital, Northampton v. Shear- 
smith (1887), 19 Q. B. D. 624 ; 57 L. T. 418 ; 35 
W. R. 811 ; 3 T. L. R. 732 ; 2 Tax Oas. 219, D. C. 

AnnoiaHona : — Folld. Needham v. Bowers (1888), 21 Q. B. D. 

436. Held. Psalms ft Hsums (Baptist) Trustees v. 

Whitwell (1890), 7 T. L. R. 164 ; l^tunda Hospital, 

Dublin V. Ooman (1920), 7 Tax Oas. 517. 

474. -.] — Needham v. 

Bowers, No. 409, ante. 

476. Headmasters* Conference.] — 

R. V. Income Tax Special Comrs., Ex p. Head- 
masters’ Conference, Same v. Same, Ex p. 
Incorporated Assocn. of Preparatory Scshools, 
No. 471, ante. 

476. Incorporated Association of 

Preparatory Schools.] — R. v. Income Tax Special 
Combs., Ex p. Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools, No. 471, ante. 

477. Applicable to charitable purposes 

only — Settlement for such purposes as settlor 
should appoint — ^Appointment of Income for chari- 
table purposes — Settlor having power to appoint 
to other purposes.] — ^R. by an indenture executed 
in Mar. 1917, had settled upon trustees certain 
funds, to be held, together with the income 
thereof, upon trust ” for the benefit of such persons, 
institutions or purposes as R. shall by any writing 
under his hand or by will appoint.” In default 
of any such appointment the deed provided that 
the trust funds ft income were to be held by the 
trustees upon trust for the benefit of the Wesleyan 
Methodist Church. The whole of the income of 
the trust for the three years ending Apr. 5, 1918, 
1919 ft 1920 had been applied by the trustees to 
certain charitable institutions in accordance with 
written directions given at various dates by R. 
The trustees applied to the Special Comrs. under 
the provisions of Income Tax Act, 1842 (c. 35), 
s. 105, ft 1918 Act, s. 37 (1) (b), for repayment of 
the income tax wffich had been deducted at the 
source from the trust income during the three 
years ending Apr. 5, 1918, 1919 ft 1920, on the 
ground that under the deed of trust the income in 
Question was applicable to charitable purposes only 
& had been so applied. The application being 
unsuccessful, the trustees applied for ft obtain^ 
a rule nisi c^ing upon the Special Comrs. to show 
cause why a writ of mandamus should not issue 
commanding them to allow exemption from 
income tax on the income in question ft to repay 
the tax which had been deducted therefrom : — 
Held : discharging the rule nisi, inasmuch as the 
settlor possessed under the deed of settlement 
power to execute an appointment in favour of 
purposes that were not charitable, the deed did 
not create a trust for charitable purposes only 
within Income Tax Act, 1842 (c. 35), s. 105, ft 
1918 Act, s. 87 (1) (b), although ultimately powers 
were exercised by the settlor in favour of charity ; 
ft the trustees were not, therefore, entitled to 
claim repayment of the tax deducted from t^ 
trust income during the years 1918, 1919 ft 1920. — 
R. V. Income Tax Special Comrs., Ex p. Ranks 
Trustees (1922), 91 L. J. K. B. 662 ; 127 L. T. 
651 ; 38 T. L. R. 603 ; 66 Sol. Jo. 472 ; 8 Tax 
Cas. 286, 0. A. 

478. “ Yearly interest *• — ^Interest on bank 

balance — Calculated on daily balance.] — The 
overseers of the poor for a certain di^rict kept a 
current accoimt with a bank, into v^ch &ey 


nature within the meanii^ of Indian 
Income Tax Act, 1918, e. 3 (2), Till. — 
Madras Board or Rrtxnux v. 
ARUNABHALAM CHKTnAB (1923), 
1. L. H. 47 Mad. 197.— INB, 


jsy co-operative eoeiety.l 
(Da registered oo-operaUvi 
society oooimying lands for the pur< 
posM id hniB^dry only had the lanu 
right ox eleotlon as an ordinary ooonple: 

02 



Income Tax. 


Sect. 9. — Exemptions* Sect* 10. Part VI. Sect. 1 : 

Sub-se cts. 1 2.] 

paid the amounts collected by them as poor rate, 
& out of which from time to time they made the 
payments for which they were liable. Under a 
long-standing arrangement with the bank, interest 
was allowed by the bank half-yearly at an agreed 
rate, without deduction of income tax, calculated 
upon the daily balances standing to the credit of 
the overseers. The overseers, contending that 
they were trustees for charitable purposes only 
within Income Tax Act, 1842 (c. 35), s. 105, claimed 
an exemption from income tax in respect of the 
interest on the ground that it was “ yearly interest ” 
within that sect. On a case stated raising this 
latter question only : — Held : that the interest 
was not yearly interest ** within s. 105. — 
Gabston Overseers v. Carlisle, [1915] 3 K. B. 
381 ; 84 L. J. K. B. 2016 ; 113 L. T. 879 ; 13 
L. G. H. 969 ; 6 Tax Oas. 659. 

Annotation ; — Beld. I. R. Comrs. v. Hay (1924), 8 Tax Cas. 
636. 

479, «« Annual payment — ^Profits from 

sale of hymn book.]— Trustees published a hymn 
book, & in accordance with the directions of the 
trust deed distributed the profits among widows 
& orphans of Baptist ministers & missionaries : — 
Held : trading profits are not an “ annual pay- 
ment ** within Income Tax Act, 1842 (c. 35), 
s. 105, so as to be exempt from income tax when 
applied to charitable purposes. — P salms & Hymns 
(Baptist) Trustees v. Whitwbll (1890), 7 
T. L. R. 164 ; 3 Tax Oas. 7, D. 0. 

AnnotcUions : — Apprvd. Coman v. Rotunda Hospital, Dublin, 
(1921] 1 A. 0. 1. Diltd. R. V, Income Tax Special 
Comrs., Ex p. Shaftesbury Homos & Arethusa Training 
Ship, [1923] I K. B. 363. Oonsd. R. v. Income Tax Special 
Comrs., Ex p. Headmasters' Conference, Same v. Same, 
Exp, Inooroorated Assoon. of Preparatory Schools (1925), 
41 T. L. R. 651. Reid. Brighton College v. Marriott, 
(1925] IK.B. 312. 

480. Balance of Income from profits 

of business.] — ^A testator bequeathed to his trustees 
the goodiTt^l of & the property in certain proprie- 
iwy medicines upon trust out of the annual 
income & profits thereof to pay certain annuities, 
&, subject themto, upon trust to pay the balance 
of the annual income & profits thereof to certain 
persons, since deceased, & after their deaths to 
pay such yearly balance to a charitable society. 
The yearly profits & the annual income & profits 
arising from certain other proprietary medicines 
were to be paid, after the deaths of certain persons, 
to the same society. After testator’s death his 
business in these properties was carried on by his 
trustees who paid the balance of the income & 
profits, after satisfying the various annuities, to 
the charitable society in accordance with the 
directions of the will. The charity claimed 
exemption from income tax under 1918 Act, s. 37, 
in respect of the sums so received from testator’s 
trustees, Sc repayment imder sect. 40 of the Act 
of the tax which had been deducted & paid by the 
trustees before paying the yearly sums to the 
charity: — Held: (1) the money received by the 
chanty from testator’s trustees was an annual 
payment within 1918 Act, s. 37 (b), which grants 
exemption from income tax imder Schedule D. 
in res pect of any yearly interest or other annual 
^^ment forming part of the income of a charity, 
&, therefore, that the charity was entitled to the 
exemp tion & repayment claimed ; (2) although 


the amount of the tax paid by the trustees on the 
profits of the business had been computed Sc paid 
m the usual way upon a three years’ average, 
nevertheless the chanty had shown that the duty 
in respect of each yearly payment had been paid 
by deduction or otherwise, within Income Tax 
Act, 1842 (c. 35), s. 105. 

Senible: the question of repayment cannot 
arise under 1918 Act, because sect. 40 (3), of that 
Act provides, “ where the Special Oomrs. allow a 
claim they shall issue an order for repayment.” — 
R. V. Income Tax Special Oomrs., Ex p. Shaftes- 
bury Homes Sc Arethusa Training Ship, [1923] 
1 K. B. 393 ; 92 L. J. K. B. 152 ; 128 L. T. 463 ; 

39 T. L. R. 99 ; 8 Tax Oas. 367, 0. A. 

Annotation : — As to (1) Distd. Brighton College v, Marriott, 

[1925] 1 E. B. 312. 

481. Profits on school fees.] — 

Brighton Oollegb v. Marriott, No. 127, ante. 

482. Proof of deduction — ^Tax calculated 

on three years’ averagej— R. v. Income Tax 
Special Oomrs., Ex p. Shaftesbury Homes & 
Arethusa Training Ship, No. 480, ante. 

SeCy note, 1925 Act, s. 19. 

483. Gift of residue for charitable purposes 

— ^Extent of relief.] — ^By Income Tax Act, 1842 
(c. 35), s. 88, Sched. 0., r. 3, coupled with sect. 105 
of the Act, charitable institutions are exempted 
from the duties on any yearly interest or other 
annual payment chargeable under Schedule D., 
in so far as the same shall be applied to charitable 
purposes only. Sc the exemption is to be allowed by 
the Comrs. for Special Purposes on due proof before 
them. Testator who died on Nov. 14, 1914, by 
his will bequeathed the residue of his pro]porty, 
which consisted of stocks Sc shares, to a chantable 
institution absolutely. Between the date of 
testator’s death Sc Dec. 4, 1916, when the residue 
was finally ascertained Sc distributed, the exors. 
received income of the estate from which income 
tax had been deducted at the source. The income 
so received by the exors. was part of the fund 
handed over in due course by them to the charitable 
institution. The institution claimed the return 
of the income tax deducted on the ground that 
the deduction was contrary to Income Tax Act, 
1842 (c. 35), B. 105 : — Held : until the date when 
the residue was ascertained the institution had 
no property in any specific investment forming 
part of the estate, or in the income therefrom, 
the payment by deduction of income tax made 
by the exors. in respect of the income was not 
made on behalf of the institution. Sc the institution 
was therefore not entitled to repayment of the 
income tax so paid. — ^Barnardo’s Homes v 
Income Tax Special Comrs., [1921] 2 A. 0. 1 ; 
90 L. J, K. B. 545 ; 125 L. T. 250 ; 37 T. L R. 
540 ; 66 Sol. Jo. 433 ; sub nom. R. v. Income Tax 
Acts Special Purposes Comrs., Ex p. Dr. Bau- 
NARDo’s Homes National Incorporated Assocn. 
7 Tax Cas. 646, H. L. 

Annotation : — ^Refd. Herbert v. I. R. Comrs., I. R. Comrs. 

V. Herbert (1925), 9 Tax Cas. 693. 

SeCy now, 1922 Act, s. 30. 


Sect. lO.-PLACE OF ASSESSMENT. 

See Schedule D., Miscellaneous Rules applicable 
to Schedule D., r. 4. 


reg^ed an assessment for 
subsequent to th 
PMSlng of Income Tex Act, 3918 
(2) the society having elected to b 


assessed under Schedule D. the pro- 
of Industrial Sc Provident 
Sooietiej Art. 1898, s. 24, Sc Income 
Tex Act, 1918, s. 39 (4), conferred no 


exemption from taxation. — T ranbnt 
Oo-OPBRATIVB SOOIBTT V. INLAND 
Rbvbnub, [1921J S. C. 219 ; 58 So. 
L. R. 268.-H8COT. 
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Part VI. — Schedule E. 


Sect. 1.— SCOPE OF SCHEDULE. 

Sub-sect. 1. — ^Public Office and Employ- 
ment OF Profit. 

See Schedule E. 

484. Transfer of employment from Sohed. D. — 
Effect of 1922 Act, s. 18 (6).] — I. was an assistant 
of the second class in the employment of the 
London Coimty Council, & was remimerated by a 
salary & bonus which varied with the cost of living. 
His remimeration for the year ending Apr. 6, 1922, 
was £436. A first assessment for &at year was 
made upon applt. under Schedule E. in the sum of 
£859. No appeal was made against that assess- 
ment, & the duty was paid, although in accordance 
with the decisions in Great Western Railway v. 
Rater y No. 486, posty applt. was not liable to assess- 
ment under Schedule E., but should have been 
assessed under Schedule D. on the average of his 
remuneration for the three preceding years in the 
sum of £259 only. On Sept. 13, 1922, an additional 
assessment under Schedule E. was made on 1. 
under 1918 Act, s. 125, in respect of the balance 
of his remuneration for the year ending Apr. 5, 
1922, in the sum of £77. He appealed against this 
additional assessment on the ground that the first 
assessment being excessive it was not competent 
to the Grown to make an additional assessment 
upon him : — Held : an additional assessment was 
covered by the words “ any assessment ** in above 
sub-sect., &, there being abundant reason to have 
proceeded under 1918 Act, s. 125 (1), to make an 
additional assessment, under above sub-sect., at 
the moment the additional assessment came up 
for consideration. Schedule E. governed the case, 
as the effect of the above sub-sect, was to provide 
that for the purpose of the additional assessment 
the original assessment must be deemed to have 
been in accordance with the law as altered by 1922 
Act, s. 16 (1), Sc that sub-sect, having such a 
retrospective effect the £77 was correctly considered 
to be omitted from the original assessment Sc the 
appeal of the Crown succeeded. — Ingle v. Par- 
rand, [1926] 2 K. B. 728 ; 95 L. J. K. B. 13 ; 133 
L. T. 747, C. A. 

485. Who Is person holding publio office — 
Employees of railway company — At weekly wage.] 

— Persons employed by a railway co. at weeUy 
wages are not persons holding public employ- 
ments, etc., witmn Income Tax Act, 1842 (c. 36), 
Sched. E., r. 3, &; a railway co. is not liable to be 
assessed in respect of such servants under Income 
Tax Act, 1860 (c. 14), s. 6. — ^A.-G. v. Lancashire 
& Yorkshire By. Co. (1864), 2 H. & C. 792 ; 4 
New Bep. 23 ; 33 L. J. Ex. 163 ; 10 L. T. 96 ; 
10 Jut. N. S. 706 ; 13 W. B. 8 ; 159 E. B. 327. 
Annotation : — Oonid. G. W. Ry. v. Bater, [1922] 2 A. C. 1. 


480. Effect of Income Tax Act, 1860 

(c. 14), s. 6.] — ^A derk on the permanent staff of 
a railway co., paid by a yearly salary, not by weekly 
wages. Sc a member of a superannuation scheme 
under which he may be entitled to a pension, is not 
the holder of a public office or employment of profit^ 
within Schedule E. of the Income Tax Acts, & 
the CO. which employs him is not liable to assess* 
ment to income tax under that schedule in respect 
of such office or employment. Schedule E., r. 3, 
is to be so read that the whole of it is controlled 
by the word “ public.** 

This construction of the rule is not affected by 
above sect., which makes a railway co. assessable 
to “ the duties payable under Schedule E. in respect 
of all offices Sc enmloyments of profit ** held yk or 
under the co. — Great Western By. Co. v, 
Bater, [1922] 2 A. C. 1 ; 91 L. J. K. B. 472 ; 
127 L. T. 170 ; 38 T. L. B. 448 ; 66 Sol Jo. 365 ; 
8 Tax Cas. 231, H. L. 

Annotations : — Oonsd. Logic v, Farrand, [19251 2 K, B. 

728. Befd. Performing Right Soo. v, Mitchell 8c Booker 

(Palais De Danse), [1^1] IE. B. 762. Mentd. Gloucester 

Ry. Carriage & Wagon Co. v. I. R. Comrs. (1924), 131 

L. T. 695. 

Seey nowy Schedule E., r. 7 ; 1922 Act, s. 18 (3). 

487 . Schoolmaster of national school.}^ 

Bowers v, Harding, No. 671, post. 

488. Bursar of a college.] — The bursar of 

a college, not being a member of the corporate 
body, dthough a necessary officer of the college, 
is liable to direct assessment to income tax. — 
Langston v. Glasson, [1891] 1 Q. B. 567 ; 60 
L. J. Q. B. 356 ; 66 L. T. 169 ; 65 J. P. 667 ; 39 
W. B. 476 ; 7 T. L. B. 270 ; 3 Tax Cas. 46, D. C. 

489. Application to employment outside United 
Kingdom — ^Employee of English company abroad.] 
— ^Pickles v. Foster, No. 616, post. 


Sub-sect. 2. — Salaries, etc.. Perquisites or 
Profits derived from Employment. 

See Schedule E., r. 1, replacing Sc substantially 
re-enacting Income Tax Act, 1842 (c. 86), s. 146, 
Sched. E., r. 1 ; 1922 Act, s. 18 (1). 

490. Profit derived “ from employment ** — 
Voluntary gift — Whether office necessarily an office 
of profit.}— Applt. acted as secretary of a co. 
without remuneration from the date of its incor- 
poration in Jan. 1912, 8c when the co. was woimd 
up voluntarily in Sept. 1916, he w^ appointed 
liquidator for the purpose of the winding up. Sc 
he acted in that capacity also without remunera- 
tion. A final general meeting of the co. was held 
in Nov. 1916, for the purpose of having an account 
of the winding up laid before the members of the 


PART VI. SECT. 1, SUB-SECT. 1. 

•. Who is person holding public 
ojf^ — Minister of the Croiwi.]— The 
fluailes of a Minister of the Crown for 
the ^mmonwealth & of a member of 
the ^mmonwealth Parliament, so far 
as they are earned in Victoria, are 
not liable to asseasment under the 
Income Tax Acts of Victoria. — 
Dbakin e. Webb (1904), 1 C. L. R. 
685.— AUS. 


-.] — The Parliament of 
^ had power under B. N. A. Act, 
1857, 8. 91 (3), to enact the Income 
Tax Act, 1917, Sc the amending 
Act of 1919, whereby every person 
or ordineuify residi^, or 
oarrying on bnslnem in Canada Is 


rendered liable to pay income tax ; 
Sc a minister of the Govt, of a Pro- 
vince is liable under the Acts in respect 
of the salary Sc sessional indemnity 
payable to him under statutes of the 
Province. — Caron v, R., [1924] A. C. 
999 ; 4 D. L. R. 105 ; 3 W. W. R. 
417.— CAN. 


g. Judge ,] — Where a judge has 

accepted an increase of salary pro- 
vided for by 10 Sc 11 Geo. 6, o. 56, 
being an amendment to Judges Act, 
he loses the benefit of exem^ion pre- 
viously enjoyed under sect. 37 of the 
Act, Sc such salary thereupon becomes 
liable to taxation under Income War 
Tax Act, 1917, Sc amendments. — Re 
Jtoom; Sala^ T^tion, [1924] 
S^oh. 0. R. 161.— 


PART VI. SECT. 1, SUB-SECT. 2. 

h. ProM derived ** from employ^ 
ment " — Voluntary The mister 

of a Scottish parish received annucdly 
at Christmas a gift of money raised 
by voluntary subscription amongst his 
friends, for the most part members of 
the congregation : — Held : the minister 
was Uable for the assessment for the 
money . — Re Strong (187S), 1 Tax Cas. 
207.— BOOT. 


k. .] — A director of a 

company, after retiring from the 
directorship, was voted by the co. 
£1,000 ** in recognition of his services 
in previous years ft as a solatinm for 
the loss of his seat on transference to 
the head oifioe*^: — HeSd: that the 
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Sect, 1. — Scope of schedule: Sub-sect. 2.] 

CO. It appeared that there was a sum in hand 
amounting to £1,172, which was divisible amongst 
the ordinary shareholders of the co. A resolution 
was passed at that meeting, which was assented 
to by all the shareholders of the co., that ^the 
chairman & applt. be asked each to accept a moiety 
of the balance, & that the best thanks of the 
shareholders were due & were tendered to them 
for the services they had rendered to the co. 
throughout its existence & during the winding up. 
Applt. received a moiety of the balance amounting 
to the sum of £586. Applt. having been assessed 
to income tax in respect of that sum appealed : — 
Held : (1 ) in order to constitute a voluntary 

payment a profit accruing by reason of an office 
within Schedule B. it was not necessary that the 
office previously to the payment being made 
should nave been an office of profit & there might 
well be a payment in respect of an office which 
had been gratuitous up to its termination such as 
to be a profit by reason of the office ; (2) the ct. 
ought to deal with the appeal on the facts as stated 
in the case, & ought not to speculate as to whether 
there might not be something in the relations of 
the parties & of the co. with other cos. w^hich 
might throw a different light on the transactions ; 
on the facts as stated, having regard to the 
important factor that the office had terminated 
when the payment was made, & to the almost 
equally important factor that the payment was 
made, not by the co., but by other persons, the 
proper & only inference that could be drawn was 
that the money was paid to applt. after his office 
had terminated as a tribute or testimonial for his 
services in the past, & not as a payment for those 
services ; & he was therefore not assessable to 
income tax in respect of it .— -€owan v. Sbymoub, 
[1920] 1 K. B. 600 ; 89 L. J. K. B. 469 ; 122 L. T. 
466 ; 36 T. L. K. 166 ; 64 Sol. Jo. 269 ; 7 Tax 
Cas. 372, C. A. 

Annotations : — As to (1) Diftd. Chibbett v. Robinson (1924), 
132 L. T. 20. As to (2)Coxi8d. Cblbbott v. Robinson U924), 
132 L. T. 26. Distd. Mndd v. Collins (1925), 133 L. T. 
186. 


491. 


Grant to clergy from augmenta- 


tion fund.] — Turner v. Ouxon, No. 313, ante. 

492, ,] — Applt., a beneficed 

clergyman, received for sever^ years an annual 
^ant of money from a diocesan branch affiliated 
to the Queen victoria Clergy Sustentation Fund, a 
body incorporated with the object of providing 
adequate remuneration tor the beneficed clergy 
for the work done by them ; the fund was not 
intended to be merely a clerical charity. The 
funds of the diocesan branch were administered 
by a council whose aim was to raise the incomes of 
ail benefices under £200 per annum in value to 
that amount. The council did not take into 
consideration the personal circumstances of the 
particular incumbent, but the onus rested upon 
appet. of deciding whether his own circumstances 
justified him in appl3ring for a grant. The in- 
cumbent of a benefice m less than £200 a year 
was not necessarily entitled to a grant, but the 
giving, withholding, continuance, &; discontinuance 
of grants out of the funds were matters wholly 


within the discretion of the council, » 

benefice feU vacant during the year for wM<Jt the 
grant was made, the grant was divided between 
the outgoing & incoming incumbent in proportion 
to the length of time for which each had been 
incumbent Held ; the grants received by the 
incumbent from the diocesan branch were 
auisites or profits accruing by reason of his o®®® 
within Income Tax Act, 1842 (c. 36), s. 146, 
Sched. B., r. 1, & he was therefore liable to pay 
income tax imder Schedule B. upon , 

Herbert v. MoQuadb, [1902] 2 ; 71 

L. J. K. B. 884 ; 87 L. T. 349 ; 60 J. P. 692 ; 18 
T. L. R. 728 ; 4 Tax Cas. 489, 0. A. 

Annoiatums PpjntiJig v. 

L. T. 367. Dilta. Turton i^Coqper (1905), 92 L. T. 883. 
^nsd. Cooper e. Blakiflton, [19071 2 t. B. 688 ; Co^n e. 
Seymour, [1920] 1 K. B. 500 ; Hartland y* 

[1^] 1 fc. B. 872. iMd. Smith v. Smith, [1923] P. 191 ; 
Barson v. Airey (1925), 42 T. L. R. 145. 

493, ,] — The minister of a chapel 

received a grant from a fund called the “ Minister’s 
Stipend Augmentation Fund.” That fund was 
vested in trustees, & managed by a committee. 
The income of the fimd was to be applied by the 
committee towards the augmentation of the 
stipends of ministers of such congregations as 
they might from time to time in their discretion 
select. Bach grant was to be made for the 
current year only, &, in making such ^ant, reg^d 
was to De paid to the state & condition of the 
congregation, & their ability to make adequate 
provision for their minister. The private income, 
the stipend received from the ^ congregation, the 
age, training, & length of service of each appet. 
for a grant was also taken into consideration. 
Bach grant was paid half-yearly, & ceased on the 
death, resignation, or removal of the recipient, & 
any part of the grant then unpaid was not paid at 
all either to him or his successor: — Held: the 
amoimt of the grant was part of the profits or gauw 
of the minister in his profession or vocation, & 
he was chargeable with income tax in respect 
thereof. — ^Poynting v. Faulkner (1905), 93 
L. T. 367 ; 21 T. L. R. 560 ; 6 Tax Oas. 146, 
0. A. 

Annotations : — Consd. Cooper r. Blakiston, [1907] 2 K. B. 
688. Beld. Turton v. Cooper (1905), 92 L. T. 863 ; Cowan 
V, Seymour, [1920] 1 K. B. 500. 

494. Collection in church paid to 

clergy.] — ^Portions of collections made in a church 
were paid to the incumbent. They were paid to 
him by reason of his being incumoent, but they 
would not have been paid to him if he had not been 
poor : — Held : he was not assessable to income 
tax in respect of the amount so received. — ^Turton 
V. Cooper (1906), 92 L. T. 803 ; 21 T. L. R. 640 ; 
6 Tax Cas. 138. 

Annotation Cooper v, Blaldston, [1907] 2 K. B. 

688. 

495. Easter offerings to clergy.] — 
Voluntary Easter offerings of money given as a 
freewill ^ft to the incumbent of a benefice as such 
for his personal use are, if given for the purpose 
of increasing his stipend, assessable to income tax 
as profits accruing to him by reason of his office 
under Income Tax Act, 1842 (c. 35), s. 140, Soh^» 
B., r. 1. — ^Blakiston v. Cooper, [19091 A. 0. 104 ; 
78 L, J. K. B. 186 ; 100 L. T. 61 ; 26 T. L. B. 


grant waa a gift & not a payment for 
services rendered & was not assessable. 

u»2«a?p^?»7M!p: 

detective officer 
addition to bis pay, a 
rioiwy ^owonoe with which he was 
bound to purchase plain clothes 


suitable for his duties Sc approved by 
his superior officer. The detective 
received the same pay as an ordinary 
polioeman of a similar grade, but, 
whereas the ordinary polioeman re- 
ceived his unifonn free, the detective 
received the money allowance in lieu 
thereof: — Held: toe s^owanoe paid 
toe deteotlve was a profit aoorolng 


to him by reason of an office or e mpl oy- 
ment tmder a public ooron. .wltom 
Income Tax Act, l842,^Sto^ule (E). 
Sc aooorffingly was subi^t to injg5i® 
tax.— F bboubsok v, Nobw. U919) 
8.0.584; 7TaxOas.l7«.— fiCOT, 

in. J^^***Z 

of house.!— Cwtoms & 
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164 ; $td) nom. Ooovm v. Blakiston, 53 Sol. Jo. 
146 ; 6 Tax Oas. 847, H. L. 

AivfWtaHons : — Oomd. Hartland v, Dlgglnos, [1925] 1 K. B. 

372. Bfifd. Bolam v. All^od (1913). 110 L. T. 8 ; Oowan 
Seymour* [102^ 1 K. B. 500. aaiitd. Penn v. Spiers 

&; Pond. [1908] 1 K. B. 766. 

496 « Testimonial to officers of com- 

pany — ^Distins^shed from payment for services.] — 

Oowan v, Sbymoub, No. 490, ante. 

Compare No. 98, ante. 

497. Remuneration of trustee of settle- 

ment — ^Payable out of income of trust.] — ^Applt. 
was appointed a trustee under a deed of settlement 
by the terms of which he was entitled to re- 
muneration for his services at the rate of £100 per 
annum^ that remuneration being payable out of 
the income arising from the trust funds : — Held : 
the sum of £100 was an ** annual payment ** pay- 
able wholly out of profits or gains brought into 
charge to tax within All Schedules Buies, r. 19, 
& was not a payment in respect of an emplo 3 rment 
so as to be the subject of direct assessment imder 
Schedule D., Case II. — ^Baxendale v. Murphy, 
[1924] 2 K. B. 494 ; 93 L. J. K. B. 974 ; 132 L. T. 
490 ; 40 T. L. B. 784 ; 69 Sol. Jo. 12 ; 9 Tax Cas. 
76. 

498. Commission paid to salaried officer — 

For negotiating sale of part of business.] — ^Applt., 
an incorporated accountant, was secretary & 
director of a co. & received a salary as such. He 
negotiated the sale of a branch of the co.’s business 
& was granted by the co. the sum of £1,000 “ as 
commission for his services in negotiating the 
^e.** He was assessed to income tax, SchediUe E., 
in respect of this payment, & appealed against 
the assessment on the ground that the negotiation 
of the sale was not part of his duties as secretary 
&> director & that the payment was a voluntary 
gift which did not constitute a profit for income 
tax purposes : — Held : the £1,000 was part of 
the profit of applt.’s office & was accordingly 
assessable to income tax under Schedifie E. — 
Mudd V. Collins (1926), 133 L. T. 186 ; 41 
T. L. B. 368 ; .69 Sol. Jo. 490 ; 9 Tax Cas. 297. 

499 . Remuneration of company director — 

Whether company public or private.] — director 
of a CO. is to be assessed to income tax xmder 
Schedule E. & not under Schedule D., whether the 
CO. is a public or a private co. — ^Watson v. Bowles 
(1926), 42 T. L. B. 379. 

500. Additional remuneration — ^For 

additional services.] — ^Applt., who was the chair- 
man of the directors of a London co. with interests 
in China, paid visits to China on behalf of 
the CO., &, in addition to his fees as chair- 
man,^ was awarded by the directors remuneration 
for his services there. This award was made under 
the arts, of assocn., which provided that if any 
director agreed to go abroad & perform extra 
services he was to receive remuneration therefor. 
Applt. was assessed to income tax under Schedule 
E. m respect of the additional remuneration, & 
the Oomrs. upheld the assessment, finding that the 
additional remuneration was paid to applt. as 
chairman of the co. for services rendered by him 
as a director under the provisions of the arts. : — 
Held : there was evidence to support the finding 
of the Oomrs*, & their decision must bo affirmed. — 
Babson V. Airby (1926), 134 L. T. 686 ; 42 T. L. B. 
146 ; 69 Sol. Jo. 679, C. A. 
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501. 


-.] — Dauncey V. Howlett 


(1926), 161 L. T. Jo. 235. 

602. Proceeds of benefit match—Prof essional 

micketer.] — Held: the proceeds of a professional 
cricketer’s benefit mat^ do not constitute an 
income, profit, or gain, but a mere present not as- 
sessable to income tax. — ^B eed v. Seymour (1926), 
42 T. L. B. 377 ; revad. 161 L. T. Jo. 388, C. A. 

508. ** Perquisites or profits ” — Occupation of 
house — ^Whether profits restricted to money pay- 
ments.] — T ennant v. Smith, No. 87, ante. 

504. Commission on profits — General 

manager of company.] — ^Applt., whose remunera- 
tion as general manager of a limited co. consisted 
partly of a fixed annual salary ^ partly of a com- 
mission or bonus on the co.’s net profits, had been 
assessed to income tax under Schedule E., r* 1, for 
the years 1914-15 to 1917-18 on the basis of the 
total amount of salary commission or bonus 
received or receivable by him from the co. in 
respect of each of those years — Held : the com- 
mission or bonus on net profits fell within the 
definition of the expression perquisites ’* in 
Schedule E., r. 4, & was assessable to income tax 
under Schedule E., not on the basis of the actual 
sum received as commission in the year of assess- 
ment, as provided by rule 1 of the schedule, but 
on the basis of the average amounts in the three 
preceding years, as provided by rule 4 . — M‘ Donald 
V. Shand, [1923] A. C. 337 ; 92 L. J. P. 0. 174 ; 129 
L. T. 641 ; 39 T. L. B. 444 ; 67 Sol. Jo. 616 ; 8 
Tax Cas. 420, H. L. 

505. Salary ’* — Increases not paid person 
charged — Compulsorily carried to provident fund.] 

— Under a provident fund scheme at D. College 
the following increases of salaries came into 
operation : (a) assistant masters having not less 
than five, but less than fifteen years’ service, an 
increase of 5 per cent. ; (h) those having fifteen 
years’ & over, 7J per cent. ; (c) a further addition 
^ual to those sums subject to certain conditions. 
The whole of these increases were not to be paid 
to the masters, but were to be accumulated at 
compoimd interest to form the fund. The con- 
ditions above referred to were that masters of 
less than ten years’ service who resigned or ceased 
to belong to the college from any other cause than 
ill-health were to be entitled to increase (a) & the 
accumulations thereof, but not to increase (c) ; if 
the master retired from ill-health, the governors in 
addition to (a) might grant him (c) ; & in the 
event of death both (a) & (c) were to be paid to his 
legal representative. Masters of over ten years’ 
service were to receive on retirement before the 
age of sixty the total sum due under (a) or (b) & 
(c) with accumulations, & in the case of death the 
same was to be paid to his legal representative. 
Masters removed for misconduct or, having been 
guilty of misconduct, allowed to resign were not 
entitled to (c) : — Held : these increases of salary 
were sums really added to the salary, & were 
assessable to income tax under Income Tax Act, 
1842 (c. 36), B. 146, Sched. E. — Smyth v. Stkbtton 
(1904), 90 L. T. 766 , 63 W. B. 288 ; 20 T. L* B. 
443 ; 48 Sol. Jo. 437 ; 6 Tax Cas. 36. 

AnnoUUiona : — Eefd. Oowan' v. Seymour, [1920] 1 K. B. 500; 

Bruoe v, Hatton, [1922] 2 K. B. 206. 

Compare Nos. 629-631, poai. 


Inlai^ ^venue Act, 1876, a. 8, allows 
an aoatement from income tdx to a 
parson assessed when his tot^ Income 
» 55 all ««troos is less that £400 : — 
aMi the s^aal valiie of a manse 
ocoiipiedB^ ttaohj ^ Minister of 
• eongEsgnttoit of &e Free^nr^ 


of Scotland, the feudal title of which 
was in trustees for behoof of the con- 
sremtion, did not fall to be reckoned 
as income of the minister in the 
sense of the above section. — ^X nxakd 
E nVXKTnB «. BXJTB^BLAXVp (1894), 

R. (Ot. of Seas.) 758.-HIOOT. 


n. 


.] — Inland Bevi 


V. Fry (1896), 22 K. (Ct. of 
422; 3 Tax Cas. S36.-HIOOT. 

Sum plaoed io credU of 


enMloy^.yr^AXxm e. "Bxrra (1806)* 
8 F, (Ct Seas.) 881.— fiOOT. 
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Seel, 1 . — Scope of achedule ; Sub-aeot. 2.] 

CO. It appeared that there was a sum iu hand 
amounting to £1,172, which was divisible amongst 
the ordinary shareholders of the co. A resolution 
was passed at that meeting, which was assented 
to by all the shareholders of the co,, that the 
chairman & applt. be asked each to accept a moiety 
of the balance, & that the best thanka of the 
shareholders were due So were tendered to them 
for the services they had rendered to the co. 
throughout its existence & during the winding up. 
Applt. received a moiety of the balance amounting 
to the sum of £586. Applt. having been assess^ 
to income tax in respect of that sum appealed : — 
Held : (1 ) in order to constitute a voluntary 

payment a profit accruing by reason of an office 
within Schedule £3. it was not necessary that the 
office previously to the payment being made 
should have been an office of profit & there might 
well be a payment in respect of an office which 
had been gratuitous up to its termination such as 
to be a profit by reason of the office ; (2) the ct. 
ought to deal with the appeal on the facts as stated 
in the c^e, & ought not to speculate as to whether 
there might not be something in the relations of 
the parties & of the co. with other cos. which 
might throw a different light on the transactions ; 
on the facts as stated, having regard to the 
important factor that the office had terminated 
when the payment was made, & to the almost 
eqi^lly important factor that the payment was 
made, not by the co., but by other persons, the 
proper & only inference that could be drawn was 
that the money was paid to applt. after his office 
had terminated as a tribute or testimonial for his 
services in the past, not as a payment for those 
^rvioes ; & he was therefore not assessable to 

V. Seymour, 
^5® i 122 L. T. 
h 5 Jo- 269 ; 7 Tax 

<0 (1) Diitd. eWbbett r. Robinson (1924), 
1^1 V <^tlbbett v. Robinson a924), 

186 Mudd V, Collins (1926), 133 L. T. 

491 


itnn Clergy from augmenta- 

tion fund,] — Turner v, Cuxon, No. 313, anfe. 

— 0 — Applt., a beneficed 
clergpnan, received for several years an annual 
grant money ^m a diocesan branch affiliated 
to the Queen Victona Clergy Sustentation Fund, a 
body incorporated with the object of providing 
adequate remimeration tor the beneficed clergy 

was 

» clerical charity. The 
lunos or the moceaau branch were administered 
by a council whose aim was to raise the incomes of 
a^ benefices un^ *200 per annum in value to 
that amo^t. The council did not ti^e into 

personal circumstances of the 

rested upon 

i^med*Wm^1i!*® wh^her his own circumstances 
w ^ applying for a grant. The in- 
c^bent of a benefice m leas than *200 a year 

* discontinuance 
out of the fimds were matters wholly 

[1924fA?p^DT94^^AP; 

A ^tive for 

received, to *ad^on®t?^T® ^®oer 
zo purobaae plain o1o£m 


within the discretion of the council. Where a 
benefice fell vacant during the year for which the 
grant was made, the grant was divided between 
toe outgoing & incoming incumbent in pro^rtion 
to the len^a^ of time for which each had been 
incumbent : — Held : toe grants received bv toe 
incumbent from toe diocesan branch were per- 
quisites or profits accruing by reason of Ids office *’ 
within Income Tax Act, 1842 (c. 35), s. 146» 
Sched. E., r. 1, Sd he was therefore liable to pay 
income tax under Schedule E. upon them. — 
Herbert v. McQuade, [1902] 2 K. B. 631 ; 71 
L. J. K. B. 884 5 87 L. T. 349 ; 60 J. P. 692 ; 18 
T. L. B. 728 ; 4 Tax Cas. 489, 0. A. 

Amwiai'hns .*~^nld. Poynting v. Faulkner (1005), 03 

L. T. 367. Dilfd. Turton v. Cooper (1905), 92 L. T. 863. 

Ck>iisd* Ck>oper v» BlakUton, [1907] 2 K. B. 688 : Cowan v. 

Seymour, [1920] 1 K. B. 500 ; Hartland v. Uig^es, 

[1925] 1 K. B. 872. Befd. Smith r. Smith, [1923] P. 191 ; 

Barson v, Alrey (1925), 42 T. L. R. 146. 

498 . .] — ^The minister of a chapel 

received a grant from a fund called the ** Minister’s 
Stipend Augmentation Fund.” That fund was 
vested in trustees, dc managed by a committee. 
The income of toe fund was to be applied by toe 
committee towards toe augmentatmn of the 
stipends of ministers of such congregations as 
they might from time to time in their discretion 
select. Each ^ant was to be made for toe 
current yeaj only, dc, in making such grant, regard 
was to be paid to toe state dt condition of toe 
congregation, & toeh ability to make adequate 
provision for their minister. The private income, 
the stipend received from the congregation, toe 
age, training, & length of service of each appet. 
for a grant was also taken into consideration. 
Each grant was paid half-yearly, & ceased on toe 
death, resignation, or removal of the recipient, dc 
any part of the grant then unpaid was not paid at 
all either to him or his successor : — Held : toe 
amount of the grant was part of the profits or gains 
of toe minister in his profession or vocation, & 
he was chargeable with income tax in respect 
thereof. — ^Poynting r. Faulkner (1905), 93 
L. T. 367 ; 21 T. L. E. 560 ; 6 Tax Cas. 145, 
C. A. 

Ar^tcUi^ :^onnd, Cooper r. Blakiston. [1907] 2 K. B. 

688. Re!d. Twtony.^oper 11905), 92 L. T. 863 ; Cowan 

V. Seymour, [1920] 1 K. B. 600. 

494. Collection In church paid to 

clergy. J~-Portions of collections made in a church 
were paid to the incumbent. They were paid to 
him by reason of his being incumDent, but they 
would not have been paid to him if he had not been 
poor I — Held : he was not assessable to income 
tax in respect of the amount so received. — ^Turton 
V. Cooper (1905), 92 L. T. 863 ; 21 T. L. B. 646 ; 
5 Tax Cas. 138. 

Ann^ation Consd. Cooper t>. Blakieton, [1907] 2 K. B. 

088. 

^5. Easter offerinp to clergy.] — 

Voluntary Easter offerings of money given as a 
freewfil gift to the incumbent of a benefice as such 
for^ his personal use are, if given for toe purpose 
of ^creasing his stipend, assessable to income tax 
as profits accruing to him by reason of bis ofiCice ” 
mder Income Tax Act, 1842 (c. 86), s. 146, Sched. 
?o'^' V. OooPHB, [1909] A. 0. 104 j 

78 L. J. K. B. 186 } 100 L. T. 61 5 26 T. L. E. 


B^tablo for his duties tc approved by 

The detective 

tig gouey allowance in lien 
.liowaao. ^ 
to the detective wm a profit aoovtttpg 


to him by reason of an offloe or < 
ment under a public oorpn. v^thin 
Inoome Tax Act, 1842, Sohednle (E.), 
K aooqrdlndy was subjeot to inodme 

e. — - 

S.0.£S4: TTaxOaa. 


m, •• PergfltUUei 
0 / ^ 


Of 
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164 ; #ub nanu Ooopbh v. Blaoston, 63 Sol. Jo. 
149 ; 6 Tax Ca«. 347, H. L. 

AnfkkoHong Hartland v, Digginee, [1926] 1 K. B. 

372. BeCd. Bolam v. Allgood (191^110 jL. T. 8 ; CJowan 

V, Seymour* [192^ 1 K. B. 600. Mentd. Penn v. Spiers 

A Pond, [1908] 1 K. B. 766. 

495. Testimonial to officers of com- 

pany — ^Distinguished from payment for services.}— 
OowAN V. SBVMOtm, No. 490, ante. 

Compare No. 98, ante. 

497. Remuneration of trustee of settle- 

ment — ^Payable out of income of trust.] — ^Applt. 
was appointed a trustee under a deed of settlement 
by the terms of which he was entitled to re- 
muneration lor his services at the rate of £100 per 
annum^ that remxmeration being payable out of 
the income arising from the trust funds : — Held : 
the sum of £100 was an ** annual payment ** pay- 
able wholly out of profits or gains brought into 
charge to tax within All Schedules Buies, r. 19, 
& was not a payment in respect of an employment 
so as to be the subject of direct assessment under 
Schedule D., Case 11 . — ^Baxendalb v. Murphy, 
[1924] 2 K. B. 494 ; 93 L. J. K. B. 974 ; 132 L. T. 
490 ; 40 T. L. B. 784 ; 69 Sol. Jo. 12 ; 9 Tax Cas. 
76. 

498. Commission paid to salaried officer — 

For negotiating sale of part of business.] — ^Applt., 
an incorporated accountant, was secretary & 
director of a co. & received a salary as such. He 
negotiated the sale of a branch of the co.’s business 
& was granted by the co. the sum of £1,000 “ as 
commission for his services in negotiating the 
^e.* ’ He was assessed to income tax, Schediue E., 
in respect of this payment, &; appealed against 
the assessment on the ground that the negotiation 
of the sale was not part of his duties as secretary 
& director & that the payment was a voluntary 
gift which did not constitute a profit for income 
tax purposes ; — Held : the £1,000 was part of 
the profit of applt.’s office & was accordingly 
assessable to income tax under Schedule E. — 
Mudd V. Collins (1926), 133 L. T. 186 ; 41 
T. L. B. 368 ; .69 Sol. Jo. 490 ; 9 Tax Cas. 297. 

499. Remuneration of company director— 

Whether company public or private.] — director 
of a co. is to be assessed to income tax under 
Schedule B. & not under Schedule D., whether the 
CO. is a public or a private co. — ^Watson v. Bowles 
(1926), 42 T. L. B. 379. 

600. Additional remuneration — ^Por 

additional services.] — ^Applt,, who was the chair- 
man of the directors of a London co. with interests 
in China, paid visits to China on behalf of 
the co., &, in addition to his fees 
man,^ was awarded by the directors remuneration 
for his services there. This award was made under 
the arts, of assocn., which provided that if any 
director agreed to go abroad & pertorm extra 
services he was to rec^ve remuneration therefor. 
Applt. was assessed to income tax under Schedule 
E. in respect of the additional remuneration, So 
the Comrs. upheld the assessment, finding that the 
additional remuneration was paid to applt. as 
chairman of the co. for services rendered by him 
as a director under the provisions of the arts. : — 
HeW ; there was evidence to support the finding 
of the Comrs., So their decision must bo affirmed. — 
V. Airby (1926), 134 L. T. 686 ; 42 T. L. B. 
146 ; 69 Sol. Jo. 079, C. A. 


601. -.] — Daunoby V. Howlbtt 

(1926), 161 L. T. Jo. 236. 

502. Procecdsof benefit match— Professional 

<u1oketer.] — Held : the proceeds of a professional 
cricketer’s benefit matw do not constitute an 
income, profit, or gain, but a mere present not as- 
sessable to income tax. — Bbbd v. Sbymour (1926), 
42 T. L. B. 377 ; revsd. 161 L. T. Jo. 388, C. A. 

608. ** Perquisites or profits ” — Occupation of 
house — Whether profits restricted to money pay- 
ments.] — Tennant v. Smith, No. 87, ante. 

604. Commission on profits — General 

manager of company.] — ^Applt., whose remunera- 
tion as general manager of a liiuited co. consisted 
partly of a fixed annual salary So partly of a com- 
mission or bonus on the co.’s net profits, had been 
assessed to income tax under Schedule E., r. 1, for 
Hie years 1914-16 to 1917-18 on the basis of the 
total amount of salary So commission or bonus 
received or receivable by him from the co. in 
respect of each of those years & — Held : the com- 
mii^on or bonus on net profits fell within the 
definition of the expression “perquisites’* in 
Schedule E., r. 4, So was assessable to income tax 
imder Schedule E., not on the basis of the actual 
sum received as commission in the year of assess- 
ment, as provided by rule 1 of the schedule, but 
on the basis of the average amounts in the three 
preceding years, as provided by rule 4. — ^M‘ Donald 
V. Shand, [1923] A. C. 337 ; 92 L. J. P. 0. 174 ; 129 
L. T. 641 ; 39 T. L. B. 444 ; 67 Sol. Jo. 616 ; 8 
Tax Cas. 420, H. L. 

505. “ Salary ” — Increases not paid person 
charged — Compulsorily carried to provident fund.] 

— Under a provident fund scheme at D. College 
the following increases of salaries came into 
operation : (a) assistant masters having not less 
than five, but less than fifteen years’ service, an 
increase of 5 per cent. ; (b) those having fifteen 
years’ So over, 7 J per cent. ; (c) a further addition 
^ual to those sums subject to certain conditions. 
The whole of these increases were not to be paid 
to the masters, but were to be accumulated at 
compound interest to form the fund. The con- 
ditions above referred to were that masters of 
less than ten years’ service who resigned or ceased 
to belong to tne college from any other cause than 
ill-health were to be entitled to increase (a) So the 
accumulations thereof, but not to increase (c) ; if 
the master retired from ill-health, the governors in 
addition to (a) might ^ant him (c) ; So in the 
event of death both (a) & (c) were to be paid to his 
legal representative. Masters of over ten years’ 
service were to receive on retirement before the 
age of sixty the total sum due imder (a) or (b) So 
(c) with accumulations, So in the case of death the 
same was to be paid to his legal representative. 
Masters removed for misconduct or, naving been 
guilty of misconduct, allowed to resign were not 
entitled to (c) : — Held : these increases of salary 
were sums really added to the salary. So were 
assessable to income tax imder Income Tax Act, 
1842 (c. 36), 8. 146, Sched. E. — Smyth v. Strbtton 
(1904), 90 L. T. 756 , 63 W. R. 288 ; 20 T. L. R. 
443 ; 48 Sol. Jo. 437 ; 6 Tax Cas. 36. 

AnnolaHona.' — Bald. CTowan'.v. Seymour, [1920] 1 K. B. 500; 

Bruoe v. Hatton, [1922] 2 K. B. 206. 

Compare Noa. 629-531, poai. 


Berwww A<jt, 1878, a. 8, allowa 
an abatemeiit from income tax to a 
P2**>*i a«»8ied when hla total income 
S?S i» 1«*» that £400 ; — 

a^aat vidna of a »«*««« 


of Scotland, the feudal title of which 
was in trustees for behoof of the oon- 
ffregation, did not fall to be reckoned 
as inooma *’ of tha minister in the 
sense of tha above seotton.— Inland 
Exvxnub a. SumBBLAND (1894), 21 
R. (Ot. of Sm.) 748.— #00T. 


n. ,3 — INIAND BXVBKUB 

V. Fry (1895), 22 R. (^Ot. of Sasa.) 
422 ; 3 Tax Cas. d35.--M0T. 
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Sect. 1*— Scope of schedule : Sub^secL 2. Sects, 2 

506. - Tax paid by employer.] — shipping 

CO. voluntarily paid the income tax on the salaiy 
of their accountant : — Held: the amotint of this 
payment tnust be added to the ^ary of the 
accountant in order to ascertain his income for 
income tax purposes. — ^H abtland v . Digginb8> 

M A. C. 289 ; 134 L. T. 492 ; 42 T. R. 262 ; 
. Jo. 344, H. L. 

Compare No. 668, post. 

507. Cost of board, lodging, washing & 

uniform — Provided by employer at expense of 
employee.] — ^Man & wife were employed at an 
as^um at separate fixed salaries payable weekly. 
Under the terms of their employment, the institu- 
tion provided them with board, lodging, washing 
& uniform for which they were required to pay 
amounts vf^ing with the cost oi living, suen 
amotmts being deducted from their gross salaries 
before payment. The General Comrs. held, on 
appeal, that only the net amounts received in cash 
were assessable to income tax : — Held : the 
husband was assessable to income tax in respect 
of the gross amount of the remuneration of himself 
& his v^e without any deduction for the amounts 
aid in respect of the board, lodging, etc., provided 
y the institution. — Cordy v , Gordon, [1925] 2 
K. B. 276 ; 94 L. J. K. B. 670 ; 133 L. T. 184 ; 41 
T. L. R. 401 ; 9 Tax Gas. 304. 


Sect. 2,-~METH0D OF ASSESSMENT AND 

COLLECTION. 

See Schedule E. ; 1922 Act, s. 18 (5). 

508. Basis of assessment — Whether three years’ 
average to be taken.] — ^Bray v. Brothers, No. 
528, post. 

609. Assessment of commission on 

profits.] — ^M‘Donald v, Shand, No. 604, ante, 

510. Additional remuneration of 

company director.] — Dauncey v, Howlett (1926), 
161 L. T. Jo. 236. 

See, now, 1922 Act, Sched. III., Part I. 

611. Earnings under Schedule D. & 

Schedule E. — Whether commingled for purposes of 
average.] — Elliott v, Guastavino, No. 312, 
ante, 

612. Whether one or two employments — 

Question of fact.] — Elliott v, Guastavino, No. 
312, ante, 

613. Deduction from salary — ^Employees of rail- 
way company — ^Application of Income Tax Act, 
1860 (c. 14), s. 6,1 — ^A.-G, v, Lancashire & York- 
shire Ry. Co., No. 486, ante. 

614. Where agreement not to deduct.] 

— In assessing a railway co. under Income Tax 
Act, 1860 (c. 14), s. 6, for the duties payable under 
Schedule E. in respect of offices & employments 
of profit held under the co., where the co. agrees 
with its officers not to exercise the right conferred 
upon it by the sect* to deduct or retain out of the 
salaries of its officers the duty so charged in respect 
of their profits & ^ains, the amount paid by the 
c^ as income tax in remect of the scuaries of its 
officers & not deducted is part of the officers* 
income for income-tax purposes, & the co. is 
as^ssable on that basis. — North British Ry. Co. 

A. C. 37 ; 92 L. J. P. C. 16 ; 128 


872. HarUand v, Dlgginee, [1926] 1 K. B. 

See, now, Schedule B., r. 7 ; 1922 Act, s. 18 (8). 


515 ^ Special Act providing for payment Of 

salary without deductions — Spedal Act passed 
before 1842.] — The special Act passed in 1829 
incorporating a charitable institution provided 
that the sal^y of the chaplain should not be less 
than £300 nor more than £500 per annum, & that 
the wardens should pay it to him ** without any 
deduction or abatement for taxes or otherwise 
howsoever ** : — Held : the wardens were never- 
theless bound under Income Tax Act, 1842 
(c. 35), to deduct income tax from the chaplain's 
salary. — He Liverpool School for Indigent 
Bund, [1898] 2 Oh. 669 ; sub nom. Lund v. Liver- 
pool School for Indigent Blind, 67 L. J. Oh. 
680 ; 79 L. T. 68 ; 62 J. P. 728 ; 47 W. R. 6 ; 42 
Sol. Jo. 665. 

Annotations: — ^Rofd. Harper v. Hedges (1923), 40 T. L. H. 

156 ; Bt Shrewsbury Estate Acts, Shrewsbury r. Shrews- 
bury. [1924] 1 Ch. 315. 

616. Place of assessment — ^^Head office of 
department ” — Whether company Included.] — 

Applt. entered into a contract in England with a 
limited co., whose head office was in England & 
who carried on a trading business in West Africa, 
to serve the co. as their agent in West Africa ; his 
emplovment & salary commenced from the date 
of his leaving England for West Africa & continued 
until the date of his giving up charge of the agency 
in West Africa. Applt. had a place of residence 
in England where ms wife & children resided 
during his absence in West Africa, & where he 
himself resided when he was in England : — Held : 
Income Tax Act, 1842 (c. 36), s* 146, Sched. E., 

r. 3, only applied to an office or employment of 
profit exercised within the United Kingdom &; 
therefore did not apply to applt. *s employment 
which was exercised wholly out of the United 
Kingdom ; the employment of applt. by the co. 
was not an employment under a “ depm^ment ** 
within sect. 147 so as to make him assessable at the 
head office of the co. ; & therefore applt. was not 
assessable to income tax in respect of his employ- 
ment under the co. — Pickles v , Foster, [1913] 1 
K. B. 174 ; 82 L. J. K. B. 121 ; 108 L. T. 106 ; 29 
T. L. R. 112 ; 20 Mans. 106 ; 6 Tax Cas. 131. 
Annotation .•—Reid. Barson v, Alrey (1925), 42 T. L. R. 145. 

See, now. Schedule E., r. 18 (2), (6) ; 1922 Act, 

s. 18 (4). 

617. Notice of assessment — Service of — Usual 
or last known place of abode.”] — Berry v, 
Farrow, No. 10, ante. 

See, now, 1918 Act, s. 220 (3). 

618. Additional assessment— Former assess- 
ment wrongly made under Sched. E. — ^Effect of 
1922 Act, s. 18 (6 ).] — Ingle v. Farrand, No. 484, 
ante. 


Sect. 3.— DEDUCTIONS FROM GROSS SALARY. 

See, now. Schedule B., rr. 1, 8-10, 17 ; 1921 
Act, s. 32 (1) ; 1922 Act, s. 31. 

619. Expenses Incidental to performance of 
office — Limited to necessary expenses actually 
incurred.] — Rule 9 of Rules applicable to 
Schedule E. provides for the deduction from the 
emoluments of an office for the purposes of assess- 
ment to income tax of travelling expenses which 
the holder of the office is nece^arify obliged to 
incur in the performance of the duties of the 
office & of other expenses incurred ** wholly, 
exclusivelv, A; necess^y ” in performance of 
those duties. The expenses contemplated by the 
rule are only those which the holder of the office 
is obliged to incur by the fact that he holds the 
office & has to perform its duties A are incurred 
actually in the course of the performance of those 
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duties. Expenses which result from the holder’s 
volition to live away from the place where the 
work of his office has to be performed do not come 
within the rule. 

The recorder of a borough is not entitled to 
deduct from the amount of his salary for the pur- 
poses of its assessments to income tax under 
Schedule E. travelling expenses between the 
place where he resides or practises as a barrister 
& the borough where he sits as recorder, such 
expenses being incurred on his visits to hold quarter 
sessions, nor is he entitled to deduct his hotel 
expenses during his stay in the borough for that 
purpose, since these expenses are not necessarily 
incurred & defrayed in the performance of the 
duties of his office within the meaning of the above 
rule. — Ricketts v, Colquhoun, [1926] A. G. 1 ; 
06 L. J. K. B. 82 ; 134 L. T. 106 ; 90 J. P. 9 ; 
42 T. L. B. 66, H. L. 

520. Travelling expenses — Solicitor clerk to 

Justices.] — solr. residing & carrying on his pro- 
fession at W. was clerk to the justices at B., & 
claimed to deduct from the emolument of his office 
the cost of travelling between W. & B. : — Held : 
the expenses were not incurred in the performance 
of the duties of the office, & he was not entitled to 
the deduction claimed. — Gook v. Knott (1887), 4 
T. L. R. 164 ; 2 Tax Gas. 246, D. G. 

Annoiationa : — ^FoUd. Ilevell v. Elworthy (1890), 55 J. P. 

.392 ; iModson v. Glyn-Thomas (1922), 128 L. T. 24. 

Coxisd. Ricketts V. Colqiihoun, [1926] A. C. 1. 

521. Director of company.] — ^Travel- 
ling expenses incurred by a director of a co. from 
the place where he lives to the place of meeting 
are not such ** expenses of travelling” as should 
be deducted for the purposes of the income tax. — 
Rbvell V, Elworthy Brothers & Go. (1890), 66 
J. P. 392 ; 3 Tax Gas. 12. 

Annotaiion : — Consd. Ricketts Colquhoun, [1925] 1 K. B. 

725. 

522. Recorder.] — Ricketts v. Golqu- 

nouN, No. 519, ante. 

528. House unobtainable near work.] 

—A storekeeper employed by a shipbuilding co. 
in Bideford contended that, owing to the abnormal 
shortage of houses in that town, he was compelled 
to take a house at some distance outside, & claimed 
to deduct from his salary the expenses of main- 
taining a motor-cycle to get to his work : — Held : 
the expenses in question were not incurred in the 
performance of the duties of the office, & the 
deduction claimed was not admissible. — ^Andrews 
V. Astley (1924), 8 Tax Gas. 689. 

524. Board & wages of servant — ^Wlfe 

engaged as mistress of school.] — ^Bowers v. Hard- 
ing, No. 571, post. 

525. Cost of removal — Clergyman moving 

to another incumbency.] — The expenses incurred 
by a clergyman in removing from one incumbency 
to another are not “ expenses incurred by him. 
wholly, exclusively, & necessarily in the per- 
formance of his duty as a clergyman ” within All 
Schedules Rules, r. 2 (1), & cannot be allowed as a 
deduction. — ^Priedson v. Glyn-Thomas (1922), 
128L. T. 24; 67 Sol. Jo. 81 ; 8 Tax Gas. 302. 

526. Cost of board, lodging, washing Sc 

uniform — Provided by employer at cost of em- 
ployee.] — CoRDY V. Gordon, No. 607, atiie. 


527. Subscription to professional associa- 
tion — ^Membership voluntary but customary.]- 
A coimt^ medical officer claimed to deduct his 
subscriptions to certaia professional societies in 
the computation of his liability to income tax 
under Schedule E. in respect of bis salary. It was 
not a condition of his employment that he should 
be a member of these societies, but such member- 
ship is customary for county medical officers. 
The Special Gomrs., on appeal, allowed the deduc- 
tions sought : — Held : the subscriptions in question 
were not expenses wholly, exclusively & neces- 
sarily incurred in the performance of the duties 
of the office of county medical officer, & they were 
accordingly not admissible deductions in com- 
puting his liability to income tax. — Simpson v. 
Tate, [1926] 2 K. B. 214 ; 94 L. J. K. B. 817 ; 
133 L. T. 187 ; 41 T. L. B. 370 ; 69 Sol. Jo. 460 ; 
9 Tax Gas. 314. 

528. Previous losses In business — Business con- 
verted into company — ^Former owner appointed 
managing director.] — In assessing salary under 
Schedule E. the average of three years is not to 
be taken. 

A person who had made losses in his business, 
converted it into a limited co. & was appointed 
managing director at a salary. He was assessed 
to income tax under Schedule E. for this salary, 
but claimed to be allowed to set oil against it the 
average loss incurred in the three previous years 
when the business was his own ; — Held : he was 
not entitled to set off such loss. — ^Bray v. Brothers 
(1897), 13 T. L. B. 325 ; 3 Tax Gas. 650, D. G. 

529. ** Sum chargeable by virtue of any Act of 
Parliament ” — Contribution to superannuation or 
provident fund — ^Deduction Imposed by statute.] — 
Applt., who was clerk to the guardians of a union, 
& to the assessment & school attendance com- 
mittees, was assessed in respect of his salary, under 
Schedule E., on a net amoimt of £289. He con- 
tributed annually imder Poor Law Officers Super- 
annuation Act, 1896 (c. 50), s. 12, for the purposes 
of that Act, a sum of £15 10s., which was deducted 
from his salary under that sect. He claimed to 
deduct this sum from the amount on which he 
was assessed, by virtue of Income Tax Act, 1842 
(c. 35), s. 146, Sched. E., r. 1, by which duty is 
payable on s^aries, etc., ” after deducting the 
amoimt of duties or other sums payable or charge- 
able on the same by virtue of any Act of ParUa- 
ment ” ; — Held : the amount contributed by 
applt., under Poor Law Officers Superannuation 
Act, 1896 (c. 60), came within the words ** duties 
or other sums payable or chargeable by virtue of 
any Act of Parliament,” in Income Tax Act, 1842 
(c. 85), s. 146, & therefore he was entitled to the 
deduction claimed. — ^Beaumont v. Bowers, [1900] 

2 Q. B. 204 ; 69 L. J. Q. B. 600 ; 83 L. T. 126 ; 64 
J. P. 652 ; 48 W. B. 657 ; 16 T. L. R. 376 ; 44 
Sol. Jo. 467 ; 4 Tax Gas. 189, D. G. 

Annotations : — ^Dbtd. Hudson v. Gribble, Boll v. Gribble, 

[1903] 1 K. B. 517. Oonsd. North British Ry. v. Soott, 

[1923] A. C. 37. 

530. Deduction compulsory imder 

scheme — Scheme^ authorised by statute.] — A 
municipal corpn, were by a local Act empowered 
to establish a fund for the encouragement of thrift 
among their officers & servants, Sa with a view to 
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6281. Expenses inddefUal to per" 
jor^nce of office — Travelling expenses 
•^House unobtainable near work .] — 
R^p. who was principal of a National 
^bopl rituated at 0., oonld not proouro 
a snitabio residonoe near O. He there- 
fo]^ resided at K., about five miles 
nom 0«, & was obligad to keep a pony 


& trap Sc to employ a man for the 
Purj^BO of eetti^ from his residence 
^ K. to the National School at C. 
Sc back, at an expense of £60 a year, 
0 of which he claimed as a deduction : 
-Held : the deduoldon claimed Mras 


of rdigion .] — ^A minister of the Okurbh 
of Scotland is entitled under Pxo^rty 
& Income Twe Act, 1868, s. 62, to 
deduction from his emoluments, of 
expenses incurred by him in vtsiting 
membera of 1^ oongregation b^ond 
the limits of bis pamnroc of travdUng 
epensea involved in the diBcdmm 
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Bed* 8 . — Deductions from gross salary. Part VII, 
Sect, 1,] 

providing a sum of money which, in the event of 
the retirement or death of any person in the service 
of the corpn., who had contributed to the fund, 
should be available for himself or his representa- 
tives, & to frame a scheme for that purpose. By a 
scheme framed by the corpn. in pursuance of the 
Act, it was provided that persons in the service of 
the corpn. should respectively contribute to the 
fund a certain percentage of their salaries, to be 
from time to time deducted from those salaries 
by the corpn. In accordance with the require- 
ments of the Act, the scheme provided that the 
amount so contributed by each contributor should 
be repaid with interest to him, upon his retirement 
from the service of the corpn., or in the event of 
his ** death in that service,** to his personad repre- 
sentatives : — Held : amotmts deducted in pur- 
suance of the scheme from the salaries of perao^ 
in the service of the corpn. did not come within 
the words ** svims payable or chargeable on the 
same by virtue of any Act of Parliament where 
the same are really & bond fide paid & borne by 
the party to be digged,* * &; therefore they coiild 
not be deducted from the amounts of the salaries 
for the purpose of assessment to income tax under 
Income Tax Act, 1842 (c. 36), Sched. E. — Hudson v, 
Gbibble, Bell v. Grtbble, [1903] 1 K. B. 617 ; 
72 L. J. K. B. 242 ; 88 L. T. 186 ; 67 .T. P. 86 ; 61 
W. B. 467 ; 19 T. L. B. 260 ; 1 L. G. B. 292 ; 4 
Tax Oas. 622, 0. A. 

Annotations : — Consd. Smyth v. Stretion (1004), 90 L. T. 

766. Apld. Bruce v. Hatton, [1922] 2 K. B. 206. Gonsd. 

Davis V, I. R. Comrs. (1922), 92 L. J. K. B. 252 ; North 

British Ry. v, Scott, [1023] A. C. 37. 

531, Membership of fund voluntary — 

Fund applicable for benefit of wife & Issue.] — 

The East London College adopted a superannuation 
scheme & invited the members of their existing 
staff to join it. The principal of the college joined 
the scheme. The college m accordance with the 
scheme deducted from his sala^ of £1,000 £50 
per annum^ being 6 per cent, of his salary of £1,000 
per annum, & provided a further sum of £50, 
which was added to the deduction from the 
principal’s salary & accumulated with similar 
sums deducted from the other members of the 
staff who joined the scheme & held by the college 
in accordance with the trusts set out in the scheme, 
namely, to apply the accumulated funds for the 
benefit of the member his wife & issue or any of 
them or partly in one way or partly in another 
as the institution should in their uncontrolled 


discretion think proper. The principal, having 
been assessed to income tax in the sum of £1«000, 
in respect of his salary, appealed against his 
assessment on the ground that the sum of £60« 
being the amount of the contribution to the super- 
annuation scheme, should not be reckoned as 
part of his income or should be deducted from his 
income for income tax purposes : — Held : in law 
the principal of the college must be held to have 
received the £60 deducted from his salary, inas- 
much as the fact that a taxpayer did not actually 
receive a sum which was a profit or gain was for 
income tax purposes immaterial, & also what the 
taxpayer did with the sum or agreed to do with 
it was equally immaterial. — ^Brucb v. Hatton, 
[1922] 2 K. B. 206 ; 91 L. J. K. B. 968 ; 127 L. T. 
244 ; 38 T. L. B. 323 ; 8 Tax Cas. 180. 

See, now, 1920 Act, s. 26 (1) ; 1921 Act. s. 32 (1) ; 
1922 Act, 8. 31 ; & compare No. 606, ante, 

532. Tax imposed by Income Tax Acts.] — 

Davis v. Inland Bbvbnuh Combs., No. 086, 
post, 

538. ** Really & bon& fide paid & borne by the 
party to be charged” — Contributions to provident 
fund — Repayable on retirement.] — Hudson v, 
Gbibble, Bell v, Gbibble, No. 630, ante, 

534. Relief in respect of loss — Whether claimed 
by deduction.] — ^A commercial traveller claimed to 
deduct from the assessment on him, for salary & 
commission, a loss incurred by him in connection 
with the production of a railway signal : — Held : 
the procedure under Customs & Inland Revenue 
Act, 1890 (c. 8), s. 23, should have been followed. — 
Grimes v, Lethen (1898), 3 Tax Cas. 622, D. C. 

Annotedion :-~Eeld. Furtado v. City of London Brewery 

Co., [1914] 1 K. B. 709. 

See, now, 1918 Act, s. 34. 

535. Allowance to ministers of religion — In 
respect of house — Calculation of annual value.] — 
In computing his liability to income tax tmder 
Schedule E., a vicar was allowed, under General 
Buies, applicable to ail Schedules, r. 2 (1) (6), a 
deduction of one-eighth of the annual value of the 
vicarage which he owned & occupied. He also 
claimed was allowed by the General Comrs., on 
appeal, under the same rule, a deduction of one- 
eighth of the rates & inhabited house duty paid 
by him upon the vicarage : — Held : rates & in- 
habited house duty do not fail within the term 
“ rent ** or “ annual value ” in the said rule, & 
there was no title to any deduction in reiEmect of 
such payments. — ^Butcher v, Chitty (1926), 9 
Tax Cas. 301. 


Part VII. — General Allowances, Exemptions and Abatements. 

Sect. 1.— IN GENERAL. Note.— 1918 Act, ss, 9-13, 14 (1) & (2), 15, 

See, note, 1918 Act, s. 14 (3), (4), rules applicable granting relief where the “ toted income ** of the 
to all schedules, r. 19 ; 1920 Act, ss. 17-23 ; person to he charged did not exceed certain limits 

1921 Act, s. 21 ; 1922 Act, s. 27 ; 1924 Act, s. 22 ; therein specified were repealed by 1920 Act ; by 
1925 Act. 8. 16. s, 17 (1) of that Act relief in the form of (he allowances 

536. ** Total income ” — Free occupation of authorised is made conditional upon making a return 
house.] — ^Tennant v. Smith, No. 87, ante, of ** total income,** 


Ohablton i>. 
(Ct. of Sens.) 
.—SCOT. 



Gillespie^ (Surveyob , 

* 6 Tax Oaa. 263.— SOOT. 

T, - Voluntary payments to oa- 


eoolesiastioal superiors, 
OoRKB (1890). 17 R 
786 ; 27 So. L. R. 647 


di8Umt ,\ — ^Voluntary oontribatloiia by 
a minister towards the stipend of his 
assistant minister are not expexises 
incurred by him wholly, exriusively, 
8c neoessarily In the performanoe of 
his duty within 16 ft 17 Viet. o. 84. 
s. 62.— Lothian (Subtxtob of Taxks) 
(1884), % Tax Oes. 5.— 

SOOT. 


PART VII. SECT. 1. 

586 i. “ Total income ** — Free occn- 
paHon of house, minister of the 
Free Churoh of Bootland claims that 
the annual value of the manse oooupied 
by him is not to be taken into acoo^t 
in oaloulating his total inoamo for the 
i purpose of^^ abatmnent of £120 
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S37. Annual payment eharged on profits — Part 
of profits of partnership paid to reserve fund.] — 

Applt. & his brother were partners in a business of 
wMch the property So goodwill had been be- 
queathed by their father’s will upon trust for his 
two sons for life upon condition that they should 
enter into partnership. In order to preserve the 
assets of the business the trustees under the will 
required the partners to enter into an agreement 
under which a certain percentage of the net profit 
of the business was to be set aside in each half-year 
to create a rei^rve fund to meet any losses arMng 
out of the business. Subject to that condition the 
reserve fund remained the property of the partners : 
— Held : the sum set aside was an a.nuuA.1 payment 
reserved or charged upon the net profits of the 
partnership whereby the income of each of the 
partners is diminished. — Stocker v. Iniand 
Revenue Comrs., [1919] 2 K. B. 702 ; 88 L. J. 
K. B. 993 ; 121 L. T. 380 ; 36 T. L. R. 607 ; 7 
Tax Oas. 304. 


Anr^ation : — ^Befd. I. R. Comrs. v. Hay (1924), 8 Tax Cae. 

636* 

See, now, 1918 Act, s. 27 (1). 

Remuneration to trustee of settlement — 

Payable out of trust income.] — See No. 497, ante. 

538. Who may claim exemption — Corporate 
body or association — Income below limit of taxable 
Income for a private person — ^Limited company.] — 
A limited co. registered under Cos. Acts is not 
exempt from liability to the payment of income 
tax by reason merely of its income not exceeding 
£160 a year. — ^Mylam v. Market HARBOROuan 
Advertiser Co., [1906] 1 K. B. 708 ; 74 L. J, 
K. B. 206 ; 92 L. T. 94 ; 63 W. R. 478 ; 21 T. L. R. 
201 ; 6 Tax Oas. 96 ; sub nom, Knight v. Market 
Harborough Co., Ltd., 49 Sol. Jo. 316. 
Arimtat^: — ^ntd. Re Royal Naval School, Seymour v. 

Royal Naval School, [1910] 1 Ch. 806. 

539. Unincorporated associa- 

tion.]— An unincorporated assocn. is not exempt 
from liabiHty^ to tne payment of income tax by 
reason of its income not exceeding £160 a year. — 
Curtis v. Old Monkland Conservative Assoon., 

5 L. J. P. c. 31 ; 94 L. T. 7 
22 T. L. R. 177 ; 6 Tax Oas. 189, H, L. 

HMborough Adver- 

640. Cl^dren allowance — Child living ” 

^ether child en ventre sa m^re included.] — 

The rule extending the meaning of the words 

child living to a child en ventre sa mSre does 
not apply to 1920 Act, s. 21, by which a certain 
income tax is granted in respect of 
childron “ living ” at the beginning of the year of 
toxation.-pjACKSON v. Voss, [1923] 2 K. B. 367 ; 

i’JF' ^^5 5 8'^ Sol. Jo. 

020 J STaxCas. 420. 


541. Calculation of relief — ^Where income from 
shares in public companies — ^Position of companies 
in relation to shareholders — ^Effect of change In rate 
of tax.] — ^Applt.*B sole income for the year ended 
Apr. 5, 1928, was derived from interest So dividends 
on stocks So shares in public cos., which having 
paid income tax on their profits, had made pro- 
portionable deductions from the dividends paid 
to applt. Applt. claimed relief So was repaid 
£61 17s. 6d., being 6s. in the pound (the full rate 
of tax for the year) on the first £136, So 2s. 6(2. in 
the pound on the next £225. He now claimed to 
be entitled to repayment of the amount by which 
the aggregate amoxmt of the tax deducted by the 
cos. exceeded the amount of income tax which 
would have been payable by him for the year in 
question upon the income actually received by him 
in that year: — Held: the cos. being taxable on 
their profits So not as agents for the shareholders, 
So there being no provision for the return of any 
of the tax to the shareholder save in the process 
of givii^ effect to deductions So reliefs, applt. ’s 
contention failed. 

There does exist, however, a question upon the 
operation of these deductions & reliefs in cases 
where a change in the rate of tax has produced a 
state of figures such as exists in applt. ’s case, 
namely, whether in according the refunds the 
current rate is to be applied though the income to 
be exonerated from tax has in fact borne tax at an 
earlier So different rate, or, taken as a whole, at a 
rate averaged between the current So such earlier 
rate. The taxation which I uphold in dismissing 
this appeal proceeds upon this principle, So it 
might be thought that my decision affinns it. 
I must make it clear that it does not. The point 
w^ not in question before the comrs. It was not 
raised by the c^ase stated. Applt., confident in a 
larger proposition, said he did not argue it, So the 
necessary figures are not before me. If the point 
is ever discussed the principle on which tax is 
added for super-tax purposes may fall to be 
considered with it (Rowlatt, J.). — ^Ritson v. 
Phillips (1924), 131 L. T. 384 ; 9 Tax Cas. 10. 

542. Statutory exemption from parliamentary 
tax — ^Local Act— Exemption after income tax in- 
stituted — Whether tax annual or continuing.] — 
Resps., the conservators of the river Thames 
claimed exemption under Thames Conservancy 
Act, 1894 (c. clxxxvii), s. 289, from the payment 
of income tex for the years 1905 So 1906 in respect 
of properties within the sect. The surveyor of 
taxes contended that, income tax being an annual 
tax, the inc(>me tax for the years 1905 So 1906 was 
not a tax existing at the date of the passing of the 
Act, So that resps. were, therefore, not entitled to 
the exemption claimed : — Held : though income 


,* the annual value of the zaanse 
aoes not form part of hie Ihoome for 

Suther- 
land (1894), 3 Tax Cas. 261.<~eOOT. 

JW*o>Ws.]-r-The only deduo- 
won from the assessable income re- 
* <5Axpayer In a xlven year 
^owed in respect of war tune profits 
the amount of that tax which 
P®'y®’l>le In respect of any part of 
income, ft a aeauction 
profits tax paid durij^ iie 
CMOMment In respect of 
profits earned dniing the nretsedimr 
Is notfiSowed.— W kSal 
MoOomab (1928), 
: revsff. lie Fbde^l 

Tax Act, 1928, a. 4 (3) vu., 

a oMual ft 

non<^^eoisntiig nateze wbl^ are not 


reoelpts from business or the exerolse 
of a profession or occupation by an 
MrosBoej— Re Chunni Lal Kalyan 
Das (1924), I. L. R. 47 All. 368.— IND. 

b. .^Inierioan compantf — JVith factory 
in India.] — A oo. incorporated in 
United States of America ft having 
its head office in New York ft bran^ 
offices, agenoies ft factories in Calcutta, 
London, etc., which purchases goods 
in India for sale in the open maficet 
in America or lor another oo. in 
Amerioa, the oommission for the 
purchase for the co. being p^d in 
America, ft whioh hM ^o a factory 
in the United Provinces, where raw 
produce is bought locally, ft is worked 
up into a form suitable for e]q^ort8 to 
America, Is not exempt from assess- 
ment to tooome tax or super tax In 
ReROGBRS Ptatt Shutaao 


0 . Interest on loans.] — financial 
ft investment oo. obtained from 
bankers in New York sums on loan 
for periods not exceeding six months 
in order to pay for seourities pur- 
chased by it : — Held : the sums 
borrowed oould not be regi^ed as 
capital, ft the interest fell to be de- 
ducted in arriving at the assessable 
profits. — Scottish North American 
Trust, Ltd. v. Inland Eevxnur, 

SSSii S. 0. 

(H. L.) 26.-^C0T. 

d. prust estale — Ifwome of hene- 
fictaricB — JSarriedinhusinesebytrtist^.] 
—Where a bustness is carried, on by 
trusty under trusts which, akhougn 
for the benefit of the^beneficiarieSt 
do not constitute them the ownezs Of 
the bustnesB, ft the benefleisries axe 
exiled te the inconm (A the trust 
estu^ the benefirimM ft not the 
teostees aace the taxpayers in te^^ 
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Sect, 1. — In general. Sects. 2 <£? 3.] 

tax is in form an annual tax, tlio income tax pay- 
able in the years subsequent to 1894 must, for the 
ptu^ose of the exemption, be deemed to be a tax 
which was existing at the date of the passing of the 
Act, & reaps, were, therefore, entitled to the 
exemption claimed.-^TBWABT v. Thames Con- 
servators, [1008] 1 K. B. 893 ; 77 L. J. K. B. 
396 ; 98 L. T. 900 ; 72 J. P. 181 ; 24 T. L. B. 333 ; 
5 Tax Cas. 297. 

Annotcttiona Consd. Argyle v, I. R. Comrs. (1913), 7 Tax 

Cas. 226 ; PoleCarew v. Craddock, [1920] 3 K. B. 109. 

Refd. Re Shrewsbury Estate Acts, Shrewsbury v. Shrews- 
bury, [1924] 1 Ch. 315. Mentd. Associated Newspapers 

V. London Corpn., [1916] 2 A. C. 429. 

548. Exemption granted before 

income tax instituted.] — A ferry was established 
by & maintained under 30 Geo. 3, c. 61, which was 
to be deemed to be a public Act, & contained a 
provision that the then proprietors, or their 
respective heirs or assigns, “ shall not bo rated or 
assessed for or toward the payment of any tax, 
rate, or assessment whatsoever, parliamentary or 
parochial, for or in respect of the said ferry. . . . 

— Held : the exemption granted by the statute 
extended to parliamentary taxes whether in 
existence at the date of the Act or not, & therefore 
included income tax, although that tax was first 
imposed subsequently to the passing of the Act. — 
Pole-Carbw V. Craddock, [1920] 3 K. B. 109 ; 
89 L. J. K. B. 607 ; 123 L. T. 309 ; 36 T. L. B. 447 ; 
7 Tax Cas. 488, C. A. 

Annotations : — Consd. Re Shrewsbury Estate Acts, Shrews- 
bury V. Shrewsbur.x, [1924] 1 Ch. 315. Befd. Harper v. 

Hedgres, [1923] 2 K. B. 314. 

544. Statutory exemption from all taxes — 
Public general Act — Act inconsistent with Income 
Tax Acts.] — (1) By sect. 1 of a special Act of 
Parliament passed in 1871 (34 Viet. c. 1), it was 
provided that an annuity of £6,000 per annum for 
life should be settled upon Her Boyal Highness 
the Princess Louise Caroline Alberta, ** to com- 
mence from the date of the marriage of Her Boyal 
Highness with J ohn Douglas Sutherland Campbell 
aforesaid (now the Duke of Argyll) to be free irom 
all taxes, assessments, & charges.” The Duke 
of Argyll was assessed for super tax under Finance 
(1909-10) Act, 1910 (c. 8), on the grounds that the 
income of his wife was a sum exceeding £5,000, & 
he paid the sum demanded for the three years, 
1910, 1911, & 1912 ” as a matter of grace,” when 
he appealed against the assessment. The assess- 
ment was afterwards affirmed by the Comrs. of 
Inland Bevenue. On a case stated, it was con- 
tended on behalf of applt. that the grant which was 
made imder the specif Act of 1871 free from all 
taxes, assessments, & charges” exempted the same 
from charges of any kind whatsoever, in spite of 
Income Tax Act, 1842 (c. 35), s. 187, which enacted 
that any future Act of Parliament conferring an 
exemption from “ taxes ” should not include 
income tax, as Parliament could not pass an Act 
fettering the sovereignty of Parliament in its 


future Acts, & that any future Parliament could 
abrogate the same. On behalf of the Crown it 
was contended that ” all taxes ” in the Act of 
1871 meant all taxes except income tax, & that 
the super tax was simply an additional income tax : 
— Held: as the two Acts of 1842 & 1871 w^e 
inconsistent in their terms, the later Act, which 
freed the grant from ** all taxes,” must prevail, & 
the Comrs. of Inland Bevenue had arrived at an 
erroneous conclusion. 

(2) Super tax is a variety of income tax 
(ScRUTTON, J.). — ^Argyll (Duke) v. Inland 
Bevenue Combs. (1913), 109 L. T. 893 ; 30 T. L. B. 
48 ; 7 Tax Cas. 225. 

Annotation : — As to (1) Befd. Pole-Carew v. Craddock, [1920] 

3 K. B. 109. 

See 1918 Act, s. 213. 

545. Relief in respect of income accumulated 
under trust — Date of vesting.] — Testatrix who 
died in 1904 bequeathed her residuary estate on 
trust, after payment of a weekly sum to each of 
three granddaughters, of whom resp. was one, 
to accumulate the surplus income thereof until 
the youngest of the said granddaughters should 
attain the age of 30, when the capital & accumu- 
lated income were to be held on trust for the three 
granddaughters in equal shares. The will pro- 
vided that the interest of each granddaughter 
should be absolutely vested at the age of 21 or 
marriage & settled it on her for life. Besp. 
married on Mar. 31, 1906, & the youngest grand- 
daughter attained the age of 30 on Aug. 11, 1918. 
& as from the latter date resp. was paid the income 
arising from her share of the capital Sn accumula- 
tions. On Apr. 4, 1922, resp. preferred a claim 
under 1918 Act, s. 26, for repayment of the income 
tax paid or deducted in respect of her share of the 
income accumulated from Apr. 6, 1904, to Aug. 
1918, & this was allowed by the General CJomrs. 
on appeal : — Held : so far as resp. was concerned, 
the contingency contemplated by sect. 25 had 
happened in 1906, when her interest imder the will 
became absolutely vested on her m£^age, & she 
was accordmgly not entitled to relief under the 
said sect. — Stoneley v, Ambrose (1926), 133 
L. T. 233 ; 9 Tax Cas. 389. 


Sect. 2.— ALLOWANCE OF PREMIUMS ON 
LIFE INSURANCE POLICIES. 

See, now, 1918 Act, s. 32 ; 1920 Act, s. 26, 
Sched. HI. 

546. Application to foreign Insurance company 
— ^Though office In England.] — ^By Income Tax 
Act, 1863 (c. 34), s. 54, provision is made for the 
deduction from assessments under Schedule D. of 
the premium x>aid by the person assessed for an 
insurance on 1^ life with any insurance co. re^- 
tered as therein mentioned ; & by 16 &: 17 Vict. 
c. 91, 8. 1, the benefit of the provudon is extended 


of the incomes of the benefloiaiies, & 
the whole of the income is taxable as 
the produce of property. — ^Wsbb v, 
Syme (1910), 10 CT L. R. 482.— AUS. 


0 . 


-.] — Trusto 


parried on a business, fonning part 
the residue of the trust-estate, 1 
b^oof of two daughters of testat 
who were in minority: — Held: t 
P^r business were earned 1 

individu^ to whom they did u 
belong, & belonged to individuals w 
u ^ them, 8c therefore t 

ben^ciaries were not entitled to t 

SmxL's Tbxjbtxbib, [1915) S, O. 15 


62 So. L. R. 103.— SOOT. 

f. Curator bonis of lunatic — Carry- 
ing on business of lunatic — Not ** earned 
income** of lunofio.]— M*D ouoall v. 
Inland Rbvxnux, 11219] S. O. 86. — 
SCOT. 

g. Relief in respect of repairs.] — 
A property-owner claimed relief under 
Schedule A. in respect of the excess 
cost of maintenance, etc., of one of 
his estates on a five years* average over 
the fixed statutory allowances for 
repairs made in the Schedule A. 
assessments on the property. The 
excess post of maintenance, etc., was 
greater than the netanmial value of the 


estate under Schedule A. 8c he claimed 
that in addition to the repayment of 
the whole of the income tax. Schedule 
A., paid on the estate he was entitled 
to repayment against his other tasmd 
income of tax on the amount by whloh 
the excess of maintenance, eto., 
exceeded the net annual value of me 
estate ; — HM : the relief to whloh 
he was entitled was limited to repay- 
ment of the amount of inoome tax paid 
by him under the Schedule A. assess- 
ments on the estate oonoemed.* — 
Cbomfton (In81>xotob of Taxes) v. 
Oamfbbll (1924), 9 Tax Cas. 224.— 
SOOT. 
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to anj person who shall have insured his life ** in 
or wn)h any insurance co. existing on Nov. 1, 
1844, or in or with any insurance co. registered 
pursuant to 7 & 8 Viet. c. 110 JfeZa : this 
provision did not apply to an insurance with a 
foreign co., even although that co. was in existence 
on Nov. 1, 1844, & h^ an office in En^nd. — 
CoLQUHOtTN V. Hbddon (1890), 25 Q. B. I). 129 ; 
69 L. J. Q. B. 406 ; 02 L. T. 853 ; 38 W. E. 646 ; 
0 T. L. E. 331 ; 2 Tax Gas. 021, 0. A. 

Annotations : — ^llentd. Adam v, British &: Foreign S.S. Co., 

M i Q. B. 430 : DavldBson v. Hill, [1901] 2 K. B. 606 ; 
ley V, 1. R. Comrs. (1925), 42 T. L. R. 58, H. L. 

547. Effect of agreement between com- 
pany 6c commissioners.] — ^Murphy v. Colquhoun 
(1891), 7 T. L. E. 013. 

648. What amounts to ** payment of pre- 
mium — ^Premium advanced by insurer.] — ^Whero 
under a life insurance policy the insurer advances 
the annual premium to the assured as a loan on 
the security of the policy, & gives him receipts 
for the premium as ** paid ” the assured is not 
entitled to deduct the amount of the premium 
from his profits &; gains under Schedule D., of the 
Income Tax Act ; for it is not in fact “ paid by 
him ’* within Income Tax Act, 1863 (c. 34), s. 64. — 
Hunter v. E., [1904] A. C. 101 ; 73 L. J. K. B. 
381 ; 90 L. T. 325 ; 62 W. E. 693 ; 20 T. L. E. 
370 ; 5 Tax Gas. 13, H. L. 

Annotation : — ^Distd. Turton v. O'Brien (1919), 7 Tax Cas. 
170. 

540. What amounts to ** insurance on life ** 
Endowment insurance.] — ^An insurance contract, 
whereby, in consideration of an annual premium, 
£1 00 is payable on the death of the assured within 
fifteen years & £200 if he is alive at the end of 
that period, is an insurance on his life ** within 
Income Tax Act, 1853 (c. 34), s. 54, 6c the assured 
is entitled to deduct the whole amount of the 
premium from his assessment to income tax. — 
Gould v. Gurtis, [1913] 3 K. B. 84 ; 82 L. J. K. B. 
802 ; 108 L. T. 779 ; 29 T. L. E. 409 ; 57 Sol. Jo, 
401 ; 0 Tax Gas. 293, G. A. 

550. What is ** premium or other payment — 
Lump sum paid in commutation.] — ^Applt. had 
taken out a policy of insurance on his life &, after 
paying the annu^ premiums thereunder for some 
years, entered into an arrangement with the 
insurance co. under which he made a lump sum 
payment in consideration of a reduction in the 
amount of future annual premiums. He claimed 
that he was entitled for income tax purposes to 
an allowance of the amount (including this lump 
sum payment) actually paid by him m the year 
** on a policy for securing a capital sum at death,” 
so long as such amount did not exceed one-sixth 
of his net income, 6c 7 per cent, if the capital sum 
assured under the terms of the policy ; — Held : 
the words ** premium or other payment ” in 
Finance Act, 1916 (c. .02), s. 17 (1), did not in any 
way extend the allowance pant^ by Income Tax 
Act, 1863 (c. 34), s. 64, si a lump sum paid in 
commutation of future annual premiums was not 
an annual premium within Income Tax Act, 
1863 (c. 34), s. 64 . — ^Turton v. O’Brien (1919), 7 
Tax Gas. 170. 

See, now, 1918 Act, s. 32 (1), as amended by 
1920 Act, 8. 20 (1). 

651. Limitation of allowance — Insurance made 
** after June 22, 1916 ** — ^Fresh policy taken out in 
^erent policy — ^Former policy allowed to lapse.]-* 
Eesp., on Nov. 30, 1915, took out with the S. 
life Assurance Go. an ordinary whole life policy, 
insuring the payment of £10,000 on his death, at 
an a nnu a l prexnium of £350. On Aug. 29, 1916, 
he tobk out wilh the E* Assurance Oorpn. another 


similar policy for £10,000, at an annual premium 
of £338 0s. 8d., 6c on Nov. 30, 1910, i.e. after a 

E eriod of about three months during which he had 
een insured under both mlicies, he allowed the 
earlier policy to lapse. For the purpose of the 
second policy resp. made a fresh proposal 6c 
declaration 6c underwent a fresh medical examina- 
tion : — Held : the policy effected with the E. 
Assurance Gorpn. was a frosh contract of insurance 
made after Jime 22, 1910, 6c, in view of 1918 Act, 
s. 32 (3) (e) (i), an allowance in respect of the 
premiums payable thereunder could not be granted 
for income tak purposes for the year ended Apr. 5, 
1920, at a greater rate than 3s. in the pound. — 
Barton (H.M. Inspector of Taxes) v. Miller 
(1922), 8 Tax Gas. 315. 

Allowance for purposes of super tax.] — See No. 

683, post. 


Sect. 3.— RELIEF IN RESPECT OF DOMINION 

INCOME TAX. 


See, now, 1920 Act, s. 27 ; 1921 Act, s. 28. 

552. Right of preference shareholders to relief.] 
— ^A CO. registered in the United Kingdom but 
carrying on business in South Africa paid United 
Kingdom income tax on its profits at the rate of 
5s. in the pound, 6c under Finance Act, 1910 
(c. 24), s. 43, received repayment of part of the 
United Elingdom tax at the rate of Is. 0d. in the 
pound in respect of South African income tax paid 
on the same profits. The co. having declared a 
dividend on its preference shares deducted 5s. 
in the pound from the dividends in respect of 
United Kingdom income tax : — Held : (1) on the 
declaration of the dividend the co. was bound to 
pay the whole to the preference shareholders, less 
only such deduction as was authorised by Income 
Tax Act, 1842 (c. 36), s. 54 ; (2) under that sect. 
** dutjr charged ” meant duty paid ; (3) under the 
combined effect of Finance Act, 1916 (c. 24), s. 43, 
6c Income Tax Act, 1842 (c. 36), s. 64, the only 
deduction the shareholder was bound by statute 
to allow was a deduction of what the co. was 
actually out of pocket by the payment on his 
account of British income tax. — ^Eover v. South 
African Breweries, [1918] 2 Gh. 233 ; 87 

L. J. Gh. 610 ; 119 L. T. 481 ; 34 T. L. E. 478 ; 
02 Sol. Jo. 030. 

Annotations : — As to (3) Overd. Soottlsh Union Sc National 
Insoe. V, New Zealand Sc Australian Land Co., [1921] 1 
A. C. 172. Oomd. Wakefield v. Whlteaway, Laidlaw; 

. [1922] 1 Ch. 200 ; Sheldrlok v. South African Breweries, 
[1923] 1 K. B. 173. 


653. .] — Where a co., registered in the 

United Kingdom but carrying on business in a 
Golony, has paid United Kingdom income tax on 
its profits, &, imder Finance Act, 1910 (c. 24), 
s. 43, has received repayment of part of the income 
tax so paid in respect of Golonial income tax paid 
on the same profits, 6c has paid to the preference 
shareholders the full amount of its dividend to 
which they were entitled under their contract, 
deducting United Kingdom income tax, such 
shareholders aire^not entitled, as between them* 
selves 6c the co., to participa^ in the allowance 
made under above sect, in respect of the Colonial 
income tax which had to be paid befool the net 

g rofits earned in the Golony ooiud be asceartained. — 
oomsH Union 6c National Insxtranob 6o. v. 
New Zealand 6c Aubtbalian Land C6., [19211 
1 A. C. 172 ; 89 L. J. P. 0. 220 ; 124 L. T. 225 • 
36T.L.R.880 ; 66 Sol. Jo. 24, H. L. 
Annoea«ioiMj--Ooiisd. Wakefidd v. Whlteawar, Laidlaw. 
iilHi 1 South Atrioan “ 
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Sect, ^.—IteUef in respect of Dominion income tax* 
Sect. 4. Part VIII. Sect. 1 1 Sub-sect. 1,] 

554 . Effect of 1920 Act, s. 27 (5).]— A co. 

incorporated under Cos. Acts & carrying on 
business in the United Kingdom & the Colonies 
claimed the right to deduct from the dividends of 
the preference shareholders income tax at the 
full rate, without granting relief from that tax 
corresponding with that to which the co. was 
entiUod under 1920 Act, s. 27, in respect of 
Dominion income tax : — Held : 1920 Act, s. 27 (6), 
did not, notwithstanding the apparent generality 
of the language of that sub-sect., entitle the 
preference shareholders to payment of their 
mvidends without deduction of income tax there- 
from at a rate exceeding the United Kingdom 
income tax as reduced by the relief from that tax 
conferred upon the co. under 1920 Act, s. 27, in 
respect of any payment by the co. of Dominion 
income tax ; &, accordingly, the co. were entitled 
to deduct from those dividends the full rate of 
United Kingdom income tax. — W akefield v. 
Whiteaway, Laidlaw & Co., [1922] 1 Ch. 200 ; 
90 L. J. Ch. 521 ; 127 L. T. 120 ; 37 T. L. R. 669. 

Annotation : — Overd. Sheldrlck v. South African Breweries, 

[1923] 1 K. B. 173. 

555. .] — A CO. incorporated tmder 

Cos. Acts, 1862 to 1892, & carrying on business 
mainly in South Africa, claimed the right to deduct 
from the dividends of the preference shareholders 
United Kingdom income tax at the full rate, 
without malwg any reduction in the rate of that 
tax correspon(fing with the relief which the co. 
had itself allowed under 1920 Act, s. 27 (1), in 
respect of Dominion income tax : — Held : the 
words “ any dividends in 1920 Act, s. 27 (6), 
were clear & unambiguous & included all dividends 
whether preferential or ordinary, & the co. was 
not entitled to deduct from the preferential 
dividends income tax at a rate exceeding the 
United Kingdom income tax as reduced by the 
relief from that tax conferred upon the co. under 
1920 Act, s. 27 (1), in respect of any payment by 
the co. of Dominion income tax. 

Wakefield v. Whiteaway^ Laidlaw <£: Co.. No. 664, 
anfr, overd. — Shbldbick v. South African 
Breweries, Ltd., [1923] 1 K. B, 173 ; 92 L. J. 
K. B. 112 ; 128 L. T. 486 ; 39 T. L. B. 26 ; 07 
Sol. Jo. 95, C. A. 

566. .1 — ^A co. which has income tax 

deducted from dividends paid to it reduced as the 
result of the operation of Finance Act, 1920 
(o. 18), 8. 27 (6), is itself within the operation 
of that subsection when seeking to deduct income 
tax from its own dividends, & must therefore pass 
on the benefit of the relief received in respect of the 
payment of Dominion income tax. — GoIiD Fields 
American Development Co„ Ltd. v. Consoli- 
dated Gold Fields op South Africa, I/td. 
(1926), 42 T. L. B. 261 ; 70 Sol. Jo. 426. 


557. Tax on profits on Ooloniid branoh business 
— ^Branch formerly run at loss.] — ^By 1920 Act, 
B. 27 (1), “ If any person who has paid, by deduc- 
tion or otherwise, or is liable to pay. United 
Kingdom income tax for any year of assessment 
on any part of his income proves to the satis- 
faction of the Special Oomrs. that he has paid 
Dominion income tax for that year in respect of 
the same part of his income, he shall be entitled 
to relief from United Kingdom income tax paid 
or payable by him on that part of his income ” at a 
certain rate. Applt. co. had its chi^ seat of 
business in England, but it had branches in India 
& Australia. It was assessed to British income 
tax on the whole of its profits, wherever made. 
The assessment for the year ending Apr. 6, 1921, 
was £261,711, which was based on tne average 
profits for the three years to Oct. 31, 1919, & 
£250,000 for the year ending Apr. 6, 1922, on the 
average profits for the three years to Oct. 31, 

1920, For the three years to Sept. 30, 1919, 
there was an average loss on the Indian business 
of £2,454, & for the three years to Sept. 30, 1920, 
there was an average loss on the Inman business 
of £483. The accounts of the Indian branch to 
Sept. 30 in each year were incorporated in the 
accoimts of applt. co. for the year ending Oct. 31 
following. The Indian income tax year ending 
on Mar. 31. For the years ending Mar. 31, 1921, 
& Mar. 31, 1922, the basis of assessment to Indian 
income tax was the amount of the profits of the 
year of assessment. The co. was assessed to 
Indian income tax for the year ending Mar. 81, 

1921, in the sum of £4,120, & the tax paid thereon 
was £257 10s. Id. For the year ending Mar. 81, 

1922, the assessment was in the sum of £14,648, 
& the income tax & super tax paid thereon 
amoimted to £1,896 6s. 4d. : — Held : though 
applts. would be entitled to relief in respect of 
British income tax paid or payable by them on 
their Indian income in the year of assessment, 
yet, since by reason of the Indian business having 
made a loss on the average of the three years 
they had not in fa*ct paid, & were not liable to 

g ay, British income tax on their Indian income 
I the year of assessment, they were not entitled 
to relief. — ^Roli^-Royce, Ltd. v. Short (1926), 94 
L. J. K. B. 849 5 133 L. T. 759 ; 41 T. L. R. 620 ; 
69 Sol. Jo. 726, C. A. 


Sect. 4.--CHARITIES. 

Exemption in respect of intere8t.]>-8fee Part V., 
Sect. 9, ante. 

Trade carried on by charity.] — See Part V., 
Sect. 2, sub-sect. 1, C., ante. 

Property vested in or occupied by charity.] — 
See Part II., Sect. 4, sub-sect. 1, ante. 


PART VII. SECT. 4. 

h. Qifta to chariidble inatUvJtionB .^ — 
In calculating the taxable Income of 


a taxpayer there shall be deducted 
from the total assessable income 
derived by him from all souroes in 
Australia (infer alia) gifts exceeding 


five pounds each to public charitable 
InstitutionB in Australia. — Swikbxtbnk 
V. Fedbral Comb, or Taxation (1920). 
27 0. li. R. 377.— AUS* 
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Part VIII. Miscellaneous Provisions Applicable to the 

Duties Generally. 


Sect. l.—WHO MAY BE CHARGEABLE. 

Sub-sect. 1. — Trustees, Agents, etc. 

See 1918 Act, Kules applicable to all schedules, 
rr. 4-7, 10-13, 18 ; 1926 Act, s. 17. 

558. Liability of ag^ents — Foreign principals — 
Where principals able to be charged.] — Tisciiler 
& Co. v. Apthorpe, No. 169, ante . 

559. Both principals foreign — Profits 

not received by agent.] — ^Maclaine & Co. v , Eccott, 
No. 172, ante . 

560. Goods not consigned to United 

Kingdom.] — ^Maclaine & Co. v . Eccott, No. 172, 
ante . 

531 , Who are agents — Custodian 

under Trading with the Enemy Amendment Act, 
1914 (c. 12) .J — ^Property belonging to an enemy 
which is paid to or vested in the custodian imder 
above Act is, pending its disposition by Ord. in 
Council after the termination of the war, removed 
from the control & beneficial ownership of the 
enemy. During the interval the beneficm owner- 
ship is in statutory suspense or abeyance, the 
custodian having meanwhile limited powers of 
dealing with the property. When war broke 
out in 1914, M., an enemy within the Act, owned 
real estate in England &> shares &, securities in 
British cos. By orders under sect. 4 of the Act 
the real estate, shares &; securities were vested in 
the custodian. The Special Comrs. for Income 
Tax assessed the custodian to super tax as agent 
or receiver for M. The custodiw disputed the 
legality of the assessment : — Held : M.*s beneficial 
ownership of the property having ceased on the 
making of the vesting orders, the profits & gains 
received by the custodian were received by him 
in respect of M., but did not in his hands belong 
to M. ; he did not receive or hold them as agent 
or receiver or trustee for M. within Income Tax 
Act, 1842 (c. 35), s. 41 ; &, therefore, he was not 
liable to be assessed to super tax ; but, as M. 
could not, after the war, ask to receive back the 
property except on the footing that a sum equal 
to the amoimt of super tax which, but for the war, 
he woidd have been liable to pay was paid, the 
custodian must, under the discretion given to the 
ct. by sub-sect. 1 of Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 6, pay that sum 
(the amount to be agreed) to the comrs. as analo- 
gous to payment of a debt imder sub-sect. 2. — Re 
Munster, [1920] 1 Oh. 268 ; 89 L. J. Ch. 138 ; 36 
T. L. R. 173 ; 64 Sol. Jo. 309. 

Ann^aiion Re Ferdinand, Ex-Tsar of Bnleraria, 

[1921) 1 Oh. 107. 

See, noWf 1925 Act, s. 20. 

562. Where profit divided.] — 

Weiss, Bihbllbr & Brooks, I/td. v. Farmer, 
No. 180, ante . 

533 . Commission Ment or 

broker.] — ^Wilcock v. Pinto & Co., No. 173, ante . 


564. ■ Bblpour V. 

Mace, No. 178, ante . 

565. .] — Qavazzi V. Mace, 

No. 119, ante , 

536 . Shipping broker receiving 

Interest on deposit held for prlnelj^al.] — ^A Danish 
steamship co. employed an English co. of ship- 
brokers from time to time to secure freights & 
charters for its steamers Sc effect insurances 
thereon. There was no written agreement be- 
tween the cos. & s^cific instructions were pYen 
on each occasion, Danish co. also employed 

other brokers Sc the English co. acted for many 
other shipowners. Two of the Danish co.’s 
steamers were torpedoed &, as requested by that 
CO. 9 the English co, collected the insurance moneys 
Sc placed them on deposit with a London bank in a 
special accoimt opened in their own name, but 
earmarked to the Danish co. Owing to waHime 
difficulties of communication the English co. was 
^ven authority to withdraw the money. The 
interest on the deposit was credited by the bank 
to the English co. No remuneration was paid to 
the English co. in respect of the transaction. 
Assessments to Income Tax were made upon the 
Danish co. in the name of the English co. in respect 
of such interest. The English co. appealed, con- 
tending that they had act^ merely as brokers for 
the Danish co.. Sc, in view of General Rules 
applicable to all schedules, r. 10, could not be 
assessed on behalf of that co. The General Comrs., 
discharged the assessments, deciding that, while 
the int^est was assessable income of the Danish 
CO., that CO. was not assessable in the name of the 
English CO. : — Held : the English co. was assessable 
in respect of the interest as the agent of the 
Danish co. — Scales v. Atalanta S.S. Co. op 
Copenhagen (in the name of Andorsen Becker 
& Co., Ltd.) (1925), 134 L.T. 411 ; 41 T. L. R. 691 ; 
69 Sol. Jo. 760 ; 9 Tax Cas. 586. 

•The ct. affirmed two decisions 
of the Special Cohns, of Income Tax that applts., 
who acted in this country as agents of a foreign 
shipping CO., were assessable to income tax on 
that co.’s profits. — ^Nielsen, Andersen Sc Co. v. 
CoLUNS, Tarn v. Scanlon (1926), 42 T. L. R. 420. 

568. Liability of trustees — ^Foreign Investments 
— ^Where income received abroad.] — Williams 
V. Singer, Pool v. Royal Exchange Assurance, 
No. 425, ante . 

539 , Personal remuneration — ^Payable out 

of income of trust.] — ^B axendalb t;. Murphy, No. 
497 ante . 

liability of executor.] — See 1918 Act, s. 161. 

Effect of death of testator pending appeal.] — 

See No. 604, post . 

Assessment on foreign principal — Carrying on 
trade in United Kingdom.] — See , generally . Part 
V., Sect. 2, sub-sect. 3, B., ante . 


PART VIII. SECT. 1. SUB-SECT. 1. 

MSI. LiabUUy of aoenU — Foreign 
vringtjwH — Where jmncipals able to 
oe diorred.}— The liability for Ixioome 
tax of the^ agent of a oo. not resident 
in British India, but in receipt throxwh 
snoh agent of Inootne ohsiaeable under 
Ipoome Tax Aot, ll of 1886, is personid, 
Sc 28 does not make snoh Ual^ty 
oondltloi^ niKm hla having fnnds of 
™ 00 . in Idi haadi.— Plukiostt e. 
KMUXaN PAIUSSaAlC TCIXU (1896), 


1. L. R. 22 Bom. 332.— IND. 

k. IdabilUy of trueteee .} — ^The owner 
of property deolaxed himself a trus- 
tee of it for himself, his wife Sc his 
daughter equally. At the time of exe- 
outmg the dooument he intended that 
his wife 8c daughter should become 
the beneficial owners of two-thirds of 
the property comprised in it : — Held : 
the declaration created a trust whibh 
was valid Sc binding on the settlor 8c 
was not affected by the Income Tax 
Asaeannent Act, 1916-1916, s. A 


the assessment of the settlor to inoome 
tax should be made In accordance with 
seots. 26 (1) 8c 27 (2) of the Aot.—* 
Dxrtmr Fxdskal Oomr. dp Taxation 
V. PXTBOKLL (1921), 29 0. L. R. 464. — 
AUB. 

» 

L LUMUy of exeeuior.) — Income 
accruing to an exor. under the will of 
a testojqr Is J* income ” 8c Is liable to 
to taxed.— F0BBB8V. BngurrAitT op 




Income Tax. 


Sect. 1. — Who may he chargeable: Svih-eeda. 2, 3 
4. Sects. 2 cfc 3.] 

SuB-SBCT. 2 . — In RBSPBcrr op Income op Makried 

Women, etc. 

SeCi now, 1918 Act, s. 14 (4), Rules applicable to 
all schedules, rr. 16 & 17 ; 1919 Act, s. 20 ; 1920 
Act, ss. 18, 25. 

570. Liability of married woman to be charged 
— Income on which tax deductible at source.] — 

The supi)liant in this petition of right, a mamed 
woman living with her husband, was the holder 
of certain shares in an English limited liability 
CO., & also of certAain foreign bonds. The income 
tax on these securities was under Income Tax 
Act, 1842 (c. 36), s. 54, ^ Income Tax (Foreign 
Dividenda) Act, 1842 (c. 80), s. 2, deducted in the 
first instance by the co. & in the second by the 
agents in this country entrusted with the payment 
of the interest before any dividend or int^st was 
paid to the suppliant. The suppliant admitted 
that such deduction was right, but contended that 
by virtue of the first proviso to sect. 45 of Income 
Tax Act, 1842 (c. 36), she was not chargeable with 
income tax, & that, therefore, she was entitled to 
repayment by the Crown of the sums deducted : — 
Held : the first proviso to sect. 46 of Income Tax 
Act, 1845 (c. 35), applied to taxation by assessment 
on the person & not to taxation by the deduction 
of the tax at the source ; the suppliant, therefore, 
was not entitled to any repayment. — ^Purdie v. 
R., [1914] 3 K. B. 112 ; 83 L. J. K. B. 1182 ; 111 
L. T. 631 ; 30 T. L. R. 553. 

Jnnotation: — ^Refd. Brooke v. 1. K. Comrs., [1918] 1 K. B. 

267. 


Habbison V. Wabd, [1922] 1 Ch. 617 ; 91 L. J. Oh. 
332 ; 126 L. T. 628 ; 66 Sol. Jo. 268. 

** Total income for purposes of super 

tax-— Marriage during year previous to year of 
assessment .] — See No. 698, post. 

Deduction for Insiurance premiums .] — See 1920 
Act, s. 26 (7). 


Sub-sect. 3. — In bespeot op Income op 

Infant. 

See, now, 1918 Act, s. 161. 

574. Liability of guardian.] — Drummond v, 
OoLiJNS, No. 441, ante. 

575. Where no trustee or guardian — Liability 
In respect of personal earnings.] — ^An infant who 
has no trustee or guardian having the direction, 
control, or management of his property within 
Income Tax Act, 1842 (c. 35), s. 41, is assessable 
to income tax in respect of his personal earnings. — 
R. V. Newmarket Income Tax Comrs., Ex p. 
Huxley, [1916] 1 K. B. 788 ; 85 L. J. K. B. 926 ; 
114 L. T. 963 ; 32 T. L. R. 363 ; 60 Sol. Jo. 336 ; 
avb nom. R. v. Newmarket Taxes Comrs., Ex p. 
Huxley, R. v. Copthornb Taxes Combs., Ex p. 
Huxley, 7 Tax Cas. 49, C. A. 

Annataiions : — ^Reld. WllliamB v. Slngrer, Pool v. Hoyal 
Exchange Assce. Corpn. (1919), 88 L. J. K. B. 767 ; 
Whitney v. I. R. Comrs.. [1924] 2 K. B. 602. 

Income payable to or for the benefit of Infant — 
Under revocable disposition.] — See 1 922 Act, s. 20. 


After death of husband — For purposes of 

super tax.] — See No. 698, post 

571. Liability of husband to be charged — Joint 
salary.] — (1) A man & his wife engaged as master 
&; mistress respectively of a nation^ school at a 
joint salary cannot deduct from their income for 
the purposes of taxation the cost of the board & 
wages of a servant. (2) The whole income is to 
be charged in the name of the husband under 
Schedule E. as being derived from a public ofi6ce 
or employment. 

(3) Where, upon an appeal by the Crown against 
a decision of Income Tax Comrs., resp. appears to 
support the decision, costs may be given against 
him if an appeal should be allowed. — ^Bowers v. 
Harding, [1891] 1 Q. B. 560 ; 60 L. J, Q. B. 
474 ; 64 L. T. 201 ; 66 J. P. 376 ; 39 W. R. 
558 ; 7 T. L. R. 267 ; 3 Tax Cas. 22, D. C. 
Annotation : — As to (1) DIfltd. Ricketts v. CTolquhoun. [1925] 

1 E. B. 725. 

572. .Whether Income on which tax de- 

ducted at source Included.] — ^Purdie v. R., No. 

570, ante. 

573. Tax not accounted for In wife’s life- 

time — Right of Indemnity.] — ^A husband assessed 
to income tax joint^ with his wife under Income 
Tax Act, 1842 (c. 36), s. 45, & who is called upon 
after her death to ^y income tax & super tax, 
not accounted for in her lifetime, in respect of 
income from property of which she was tenant 
for life, has no right of indemnity against her 
estate, either under the Act or in equity, for the 
tax so paid by him in accordance with the liability 
imposed upon him by the Act. — Be Ward, 


Sub-sect. 4. — Other Persons. 

576. Quarter sessions as compensation authority 
— Interest on compensation fund.] — Glamorgan 
Quarter Sessions v. Wilson, No. 319, ante. 


Sect. 2.— WHEN ASSESSMENT CAN BE EN- 
FORCED. 

See, now, 1918 Act, ss. 210, 211. 

577. When Act not yet passed — Right to de- 
mand returns for piui>oses of super-tax — Interpre- 
tation of Finance (1909-10) Act, 1910 (c* 8), 
s. 72 (3).] — The super-tax on incomes over £6,000 
a year, first imposed by Finance (1909-1910) Act, 
1910 (c. 8), s. 66, & then only for the financial 
year beginning Apr. 6, 1909, is additional income 
tax, & one of the “ duties of income tax ” within 
those words in Customs & Inland Revenue Act, 
1890 (c. 8), 8. 30, &, therefore, in order to ensure 
the collection in due time of super-tax granted for 
any financial year commencing on Apr. 6, statu- 
tory provisions relating to income tax in force on 
the preceding day have effect with respect to the 
tax so granted as if the tax had been actually 
imposed by Act of Parliament So the stiitutory 
provisions had been applied thereto by t^t Act. 

Returns with a view to assessing super-tax may, 
therefore, be required, although no Act of the 
financial year imposing the tax has been passed, 
if , as is usual, there was an Act as to collection in 
force on Apr. 5. 

Qu. : whether, before the Act imposing the tax 


PART VIIl. SECT. a. 

m. When Ad not yet passed .) — In 
1910 resp. oo. purohased certain timber 
limits in British Columbia at the prioe 
olt 887,500. In 1917 they sold a 
poildon of the timber. Sc in 1920 they 
sold the balance of the timber at the 
rate of H per 1,000 feet tor a gua- 


ranteed minimum payment of 8180,000, 
to be paid as to 880.000 on the date of 
contract, upon payment of which a 
olewr title was to be given, & the 
balance by two payments of 850,000 
each in Jan. 1921 56 1922. The profit 
1130,001.08 as shown by the 
adjimmont of the figures was trans- 
ferred in an ** undi^d^ profits 


account ** to the credit of the shares 
holders' accounts as being a " profit 
on sale of capital assets." In making 
their return for income tax for 1921 
under Inoome Sc Personal Property 
Taxation Act, 1921, of British 
Columbia, rem>. oo. took the view that 
the whole profit on the transaotions 
was merely an esbauoenieiit of oapital 
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has been passed, the revenue authority can assess 
& demand payment of it. 

Super-tax was imposed for the financial year 
beginning Apr. 6, 1910, by Finance Act, 1010 
(c. 85), 8. 8, which provided that enactments 
relating to super-tax in force with respect to the 
tax granted for the year beginning Apr. 6, 1909, 
should have efiect with respect to the tax granted 
by the Finance Act, 1910 (c. 85). Bevenue Act, 
1911 (c. 2), passed in Mar. 1911, contained pro- 
visions with respect to super-ta^, but did not 
impose the tax for the financial year beginning 
Apr. 6, 1911. Before any Act imposing super-tax 
for that year had been passed the revenue autho- 
rities demanded from pltf. returns of his income 
under Finance (1909-10) Act, 1910 (c. 8), s. 72 (2), 
for the purpose of assessing the tax : — Held : the 
demand was lawful. 

Finance (1909-10) Act, 1910 (c. 8), s. 72 (3), 
shows that the Act was not intended to regulate 
the collection of super-tax for the financial year 
1909 only, but also its collection for subsequent 
financial years. — Bowles v. A.-Q-., [1912] 1 Oh. 
123 ; 81 L. J. Oh. 155 ; 105 L. T. 870 ; 76 J, P. 57 ; 
28 T. L. B. 137 ; 60 Sol. Jo. 176 ; 6 Tax Oas. 686. 

Annotations : — ^Apld. Argryll v. L R. Comra. (1913), 7 Tax 
Oas. 225. Consd. Be Crosse, Oldham v. Crosse, [1920] 
1 Ch. 240. Reid. Bowles v. Bank of England, [1913] 
1 Ch. 57 ; Brooks v. I. R. Comrs., (1914), 7 Tax Cas. 
236 : Gresham Life Assoe. Soo. v. A.-G., [1916] 1 Ch. 
228 ; Brooke V. I. R. Comrs., [1918] 1 K. B. 257 ; Whitney 
V. I. R. Ck)mra. (1925), 42 T. L. R. 58. 

678. Right to levy tax — Though tax 

assented to by Committee for Ways & Means — 
Effect of Customs & Inland Revenue Act, 1890 
(c. s. 30.1 — ^A resolution of the Committee of 
the House of Commons for Ways & Means, either 
alone or when adopted by the House, does not 
authorise the Crown to levy on the subject an 
income tax assented to by such resolution, but 
not yet imposed by Act of Parliament. 

Although above sect, keeps alive the machinery 
of the Income Tax Acts & enables the officials 
charged with the collection of income tax to carry 
out all the preliminary work necessary for the 
collection & assessment of any income tax which 
may be imposed for any finwcial year, it does 
not authorise any assessment or collection ef 
income tax not yet imposed by Act of Parliament : 
— Held : the Bank of England were not entitled 
to deduct any sum in respect of income tax from 
dividends due on Govt. Stock before income tax 
for the current financial year had been imposed 
by Act of Parliament. — ^Bowles v. Bane op 
Enqijvnd, [1913] 1 Oh. 67 ; 82 L. J. Oh. 124 ; 
108 L. T. 95 ; 29 T. L. B. 42 ; 67 Sol. Jo. 43 ; 
6 Tax Oas. 136. 


Annotations 
L. T. 893 ; 
1 Ch. 228. 


-Held. Argyll v. I. R. Comrs. (1913), 109 
Gresham Life Assoe. Soo. v, A.-G., [1916] 


679. Right to deduct tax from dividends.] — 

Bowles v. Bank of England, No. 678, ante. 

See, now, Provisional Oollection of Taxes Act, 
1913 (c. 3). 


Sect. 3.— claims FOR REPAYMENT, 

See Miscellaneous Buies applicable to Schedule 
D., r. 3. 

580. Time for making claim — ** At the end of 


the year.*n — ^A co. applied under Income Tax Act, 
1842 (c. 35), B. 133, for a return of duties paid for . 
three succe^ve preceding years, dt after hearing 
evidence the dismct Oomrs. amended the assess- 
ment for these years. So issued three certificates to 
the Special Oomrs. certifying the amount so over- 
paid. The special comrs. had laid down an office 
rule that no such application should be heard or 
certificate would be acted on by them where the 
application was made more than a year after the 
year current at the time of making the assessment, 
Sd issued their order in accordance with such rule 
for repayment of the amoimt overpaid in the last 
year, refused to do so in respect of the two 
preceding years: — Held: (1) a mandamua was 
the proper remedy to compel the Special Comrs. 
to issue orders for the repayment of the two last 
mentioned amounts ; (2) the words ** at the end 
of the year ** in sect. 133 do not mean either at 
an^r time after the end of the year or any fixed 
period within which any particular case must be 
found & proved, but as soon after the end of the 
year as any person by the use of due exertion 
could, having regard to the circumstances of each 
particular case, have found Sn proved the over- 
payment ; (3) jurisdiction is given to the district 
Comrs. by sect. 133 to decide whether each 
particular case has been foimd & proved within 
the time fixed by the sect, as interpreted by the 
Ct. & there is no appeal from such decision. — 
B. V. Income Tax Special Purposes Comrs. 
(1888), 21 Q. B. D. 313 ; 53 J. P. 84 ; 36 W. B. 
776; 8vb nom. B. v. Income Tax Special Combs., 
Ex p. Cape Copper Mining Co., Ltd., 67 L. J. 
Q. B. 613 ; 69 L. T. 466 ; 4 T. L. B. 636 ; 2 
Tax Cas. 332, C. A. 

Annotations : — As to (1) Oonsd. R. v. Income Tax Special 
Purposes Oomrs., Ex p. Dr. Barnardo’s Homos National 
Incorporated Assocn., [1920] 1 E. B. 26. As to (2) 
FoUd. Russell V, North of Scotland Bank (1891), 3 Tax 
Cas. 14. As to (3) Oonsd. Furtado v. City of London 
Brewery Co., (1913) 83 L. J. K. B. 255. Apld. R. v. 
Bloomsbury Income Tax Comrs., [1915] 3 K. B. 768. 
Beld. L. C. C. V. Galsworthy, [1917] 1 E. B. 85 : R. v. 
Board of Trade, Ex p, Derry (1917), 33 T. L. R. 316; 
R. V. Nat Bell Liquors, [1922] 2 A. C. 128 ; R. v. Labour 
Minister, [1924] 2 K. B. 210 ; R. v. Swansea Income Tax 
Comrs., Ex p. English Crown Spelter Co., [1925] 2 K. B. 
250. 

581. Whether claim out of time — Juris- 
diction of commissioners to decide— Whether de- 
cision final.] — B. V. Income Tax Special Pur- 
poses Comrs., No. 680, ante. 

682. Onus of proof.] — B. v. Income 

Tax Special Purposes Comrs., No. 580, ante. 

583. Whether claim for repayment an appeal — 
Power of commissioners to state a case.] — ^Fur- 
TADo V. City of London Brewery Co., No. 618, 
poet. 

584. Method of calculating loss — ^Loss in par- 
ticular business — Ciutoms de Inland Revenue Act, 
1890 (c. 8), s. 28.] — (1) Above sect, does not apply 
to a particular loss in ascertaining the profits of a 
particular business which has occurred in the 
course of the business, but to a general loss 
resulting from the business, that is a loss as the 
total result of the business operations. 

(2) The comrs. under above sect, ought to 
consider the aggregate income of the person ; then 
whether he 1^ sustained a loss in any trade, 
manufacture, etc. ; A; if so, what is a pro]^r 


& that no return fell to be made. I 
Mar. 1922, the assessor of Income ta 
lusde a supplementary 
yjpoa under sect. 65 (1), c 

we Aot. That assessment was tmhel 
by the pta. of ^tish Columbia, but i 
was reduced by the Supreme Cb. c 
Cana^ to 166,969,28 upon the groun* 

J.— VOL. XRVHi . 


that the assessor had no authority 
to make any assessment in respect of 
money reoefyed before the stoiute of 
1921 was passed. The assessor ap- 
pealed by speolal leave: — Hdd: we 
sum of fl3{),001.08 was not taxable 
because it was mercdy an estimate 
conditional upon the eventual pay- 


ment of the whole sums Whidh would 
become due under the agreement: 
but the 166,269.28 being ,,tM amount 
of the supplemwtary assessment, was 
taxable as beUig tne profit reafised 
in the period au^raoed in the assess- 
ment.— E. V. Anushson Loqoihq Oo., 
Ltd. (1925), 1S4 L. T. 886,-70AM. 
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Sect. 8* — Cla/ima for repayment Part IX. Secte. 1 
^ 2 : Sub-eecta. 1 <£: 2.] 

adjustment of bis liability to pay income tax by 
reference to that loss. 

(8) If comrs. of income tax purporting to act 
under above sect, consider a wrong question 
altogether, then their decision can be dealt with 
by a writ of certiorari, but if they consider the 
right question the ct. cannot interfere by certiorari, 
even although they may have gone wrong in 

f oint of fact or of law. — ^B. v. City op London 
NOOMD Tax Coacrs., Pic p. Inland Bevbnue 
Combs. (1904), 91 L. T. 94, D. 0. 

585. Right to Interest on repayment — ^Excessive 
assessment on persons not chargeable — ^No assess- 


ment on person chargeable*] — ^The trustees of 
certain minors applied to have interest allowed 
on moneys which had been deducted as income tax 
from dividends, which moneys had nevw been 
paid to the revenue authorities, A which were 
held to be recoverable on the groimd that the 
dividends were the income of the minors & not 
of the settlor who had created the trust, A that 
the incomes of the minors were not large enough 
to be taxable : — Reid : (1) Taxes Management 
Act, 1880 (c. 19), B. 69 (4), only applied where a 
diroct assessment had been made ; (2) this was 
not so in the present case, A there was, therefore, 
no jxmsdiction to allow interest. — ^Brennan 
Minors Trustees v. Soanlan (1925), 41 T. L. B. 
452 ; 9 Tax Cas. 427. 


Part IX. — Procedure After Assessment 


Sect. 1.— ADDITIONAL AND SUPPLEMENTARY 

ASSESSMENTS. 

See, now, 1918 Act, ss. 125 et aeq. ; 1923, s. 29. 

586. Jurisdiction of general commissioners — 
Where no determination of original assessment — 
Appeal withdrawn .] — A public house let as a tied 
house at £30 per annum was originally assessed to 
income tax under Schedule A. for the year ending 
Apr. 6, 1911, at £35. An appeal by the owner 
against this assessment was withdrawn on its 
coming before the comrs. on Oct. 6, 1911. On 
July 22, 1912, an additional first assessment of 
£10 for the same year was made, A an appeal 
came before the comrs. on Nov. 14, 1912. At 
this time an appeal to the assessment committee 
was pending against the poor rate assessment 
made in Oct. 1912, fixing the gross estimated 
rental at £45. At the hearing on Nov. 14, 1912, 
the comrs. decided that, subject to any amend- 
ment as the result of the pending app^ to the 
assessment committee ; £45 sho^d be adopted 
as the annual value as being the rack rent at which 
the premises were worth to be let by the year in 
the market to a free tenant. The appeal against 
the poor rate assessment was dismissed on 
Nov. 19, 1912, A on Dec. 6, 1912, the comrs. 
confirmed the additional first assessment to 
income tax. On an appeal against their deci^on : 
— Held: (1) the appeid agamst the original first 
assessment had never been determined on Oct. 6, 
1911, so as finally to determine the assessment 
under Taxes Management Act, 1880 (c. 19), s. 57 
(10), the appeal having been withdrawn ; (2) the 
comrs. had not allowed themselves to be controlled 
by the poor rate assessment, but had merely had 
regard to it, as they were entitled to do ; (3) as 
the result of the additional first assessment was 
to raise the annual value of the premises to the 
correct amount, it was immaterial whether, owing 
to an incorrect return of profits under Schedule D., 
the increase in the annual value would result in a 
double assessment. 


587. Where rents of properties increased.] 

— ^B. V. Kinosland Parish, Inspector of Taxes, 
Ex p. Pearson, Kingsland Estate, B. v. Income 
Tax Combs. A Kingsland Parish, Inspector of 
Taxes, No. 620, post. 

588. Jurlsdlotion of additional commissioners — 
When arising — ^Existing return ** discovered ** by 
surveyor to be insufficient — ^Whether return must 
be insufficient in fact.] — (1) Under Taxes Manage- 
ment Act, 1880 (c. 19), ss. 52, 57 (2), coupled with 
the Income Tax Acts, the surveyor has juris- 
diction to report if he “ discovers,** i.e. if he 
honestly comes to the conclusion upon the in- 
formation in his possession, that a person charge- 
able has not made a full A proper return to income 
tax, A the additional comrs. have jurisdiction 
then to make an additional assessment upon that 
person which is binding unless challengea by the 
means prescribed under the statutes. 

(2) The decision of the additional comrs. can 
only be challenged by an appeal to the general 
comrs. imder Taxes Management Act, 1880 (c. 19), 
s. 57 (8), whose decision is final subject to the right 
of the person assessed to require the statement of 
a case for the opinion of the High Ct. upon ques- 
tions of law imder sect. 59 (l)^of the Act. 

(3) A writ of prohibition 'mH not be grcmted to 
restrain the comrs. from proceeding upon the 
assessment unless it can be imown ths^ there were 
no grounds upon which the surveyor or comrs. 
could honestly have believed that the person 
assessed is chargeable. — B. v. Bloomsbury In- 
come Tax Combs., [1916] 3 K. B. 708 ; aub nom. 
B. V. Bloomsbury Income Tax Comes., Ex p. 
Hooper, 86 L. J. K. B. 129; 113 L. T. 1016; 
31 T. L. B. 665 ; 7 Tax Cas. 69, D. C. 

AnorUaiiona : — A» to (1) Bald. Ingle v. Farrand, [1926] 2 

K. B. 728. As to (3) Oosfa. R. v. Aldrlngton, Houghton 
A Hove Inoome Tax Oomrs., Ex p. Singer (1916). 86 

L. J. K. B. 1763. FoUd. R. v. owanBea Inoome Tax 
Comrs., Ex p, Ei^lish Crown Spelter Co., [1926] 2 K. B. 
260. (Tenerany, Mentd. L. C. C. v. G^sworthy, [1917] 
1 K. B. 86 ; R. v. Board of Trade, Ex p, Derry (1917), 
33 T. L. R. 316. 


Even if it were true that applt. had been 
^sessed to a higher amount than she need have 
b^n under Schedule D., because she did not at 
the proper time claim a deduction to which she 
w^ enutled, that is not a matter which we can 
take into consideration at all in arriving at a 
conclusion as to whether the additional assessment 
was properly made upon her in respect of Schedule 

— Gundry V. Dunham 
a916), 85 L. J. K. B. 417 ; 114 L. T. 106 ; 82 
T. L. B. 142 ; 7 Tax Cas. 12 C. A. 


580. 


Where person not resident in their 


district.] — The additional oomrs. for the Inoome 
Tax Acls in the district of A. in Sept. 1915, made 
an additional assessment upon S. in respect of 
dividends received by him, m>m an American oo. 
S. having obtained a rule nisi for a prohibition to 
the gen€»bd oomrs. of the district directing them 
not to proceed in the assessment on the ground 
that he was not ordinarily resident in their 
district within Income Tax Act, 1842 (o. 85), 
s. 106 : — Held : since the facts as to S.'s rsodence 
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were clearly eatablished, A that if an appeal were 
tiUcen to the generiJ oomrs. they would oe bound 
to decide that S.*s ordinary place of residence was 
not at any material time within the district, the 
rule nisi must be made absolute, as the comrs. 
had exceeded their jurisdiction in making the 
assessment. — R. v. Aij)RINOTon, Houghton & 
Hove Income Tax Comrs., p. Singer (1916), 
86 L. J. K. B. 1763 ; 114 L. T. 1170 ; 32 T. L. R. 
421, B. 0. 

590 , Effect of assessment — ^Whether person 

assessed charged to income tax/’] — On Mar. 30, 
1915, an additional assessment to income tax was 
made upon S. by the additional comrs. for the 
district m which he resided in respect of dividends 
received by him in England from an American 
company. Notice of the assessment was given to 
S. on Oct. 19, 1916, A on Oct. 26 he obbsinod a 
rule nisi to prohibit the general comrs. for the 
district from proceeding upon the assessment on 
the ground that by Income Tax Act, 1842 (c. 36), 
s. 108, the assessment could only be made by the 
comrs. for Bristol, that being the nearest of the 
four places mentioned in the sect, to the place 
where S. resided. Cause was shown against the 
rule on Jan. 13, 1916 : — Held : inasmuch as the 
assessment made upon S. by the additional 
comrs. had not been allowed or condrmed by the 
general comrs., he had not been effectively 
“ charged ** to income tax within Finance (No. 2) 
Act, 1915 (c. 89), s. 32 (1), A the rule nisi for a 
proldbition must be made absolute. — R. v. 
Southampton Income Tax Genbral Comrs., 
Ex p. Singer, [1917] 1 K. B. 269 ; 86 L. J. K. B. 
66 ; 116 L. T. 693 ; 33 T. L. R. 46 ; 61 Sol. Jo. 
70, C. A. 

Annotaiiona .—Raid. R. V, Aldrlnsrton, Houghton & Hove 

Income Tax Comra., Ex p. Singer (1016), 85 L. J. K, B. 

1753 ; H. v. Kenfllngton Income Tax Comrs., Ex p, de 

Pollgnao, [1917J 1 K. B. 486. 

Appeals as to residence, see, note, 1924 Act, 
s. 27. 

501. What may be considered — Poor rate 
assessment.] — Gundry v. Dunham, No. 686, ante. 

Effect of destruction of original assessment.] — 

See 1920 Act, s. 61. 

592. Additional assessment under Sched. E. — 
Original assessment under Sched. E. In error — 
Ori^nal assessment excessive at time of making — 
Effect of 1922 Act, s. 18 (6).l — Ingle v. Farrand, 
No. 484, ante. 


Sect. 2.— APPEALS. 

Sub-sect. 1. — In General. 

698. Signature of special case — Plaintiff pro- 
posing to argue in person.] — UuiraY v. Bast India 
Co., No. 846, ante. 

On questions of domicil or residence.] — See 
1924 Act, s. 27. 


Sub-seot. 2. — ^Appeals to the Commissioners. 

See, now, 1918 Act, ss. 133 et seq . ; 1922 Act, 
s. 19 ; 1923, ss. 25, 26, Sched. 

694. Jurisdiction of general commissioners — ^An 
appeal from additional commissioners.] — ^R. v. 
Bloomsbury Income Tax Comrs., No. 688, 
ante. 

595. No evidence In support of 

appeal.] — ^The accounts of applt. ilrm for the 
purposes of income tax for oertmn years had been 
prepared by an accoiuitant who was subsequently 
^credited ; the accounts in c^uestion were 
consequently not accepted A additional assess- 
ments in estimated amounts were raised upon 
applt. firm for the years affected. The nrm 
appealed against these assessments to the general 
comrs., contending that the returns as m^e by 
the accountant imould be accepted, but they 
produced no evidence in support of the appeal & 
admitted that the relevant account books had 
been destroyed. The general oomrs. thereupon 
confirmed the assessments : — Held : in the absence 
of evidence in support of the appeal, the comrs. 
were right in confirming the additional assess- 
ments. — Tudor A Onions v. Duckbr (H.M. 
Inspector of Taxes) (1924), 8 Tax Cas. 691. 

596. Jurisdiction of special commissioners — ^To 
increase assessment.] — ^Before the year 1910 the 
owner of applt. ’s business had in his employment 
his three sons, each of whom was paid a salary of 
£160. In 1910 an agreement was entered into 
by the father with his sons whereby each of the 
latter received 26 per cent, of the net profits ; 
but the sons were not taken into partnership, A 
they continued to hold subordinate positions in 
the business. From 1912 the profits greatly 
increased, A large sums were paid to the sons. 
In assessing the profits of the business to excess 
profits duty the Inland Revenue Comrs. disallowed 
as a deduction the difference between the sums 
paid to the sons in the last pre-war year A those 
paid to them in each of the three accoimting 
years 1914-16. On appeal to the special comrs., 
£260 of the amount paid to each son was held to 
be the full amount which was wholly A exclusively 
laid out or expended for the purposes of the trade 
or bus^ess, the balance being disallowed as a 
deduction. The effect of this was to increase the 
amount of the assessable profits. On appeal : — 
Held: (1) the special comrs. had jurisdiction to 
increase the assessment ; (2) they were entitled 
to sav what amount of the share of the profits 
paid to the sons should be allowed to be deducted 
as their remuneration for the time A labour 
expended by them in the business. — Johnson 
Brothers A Co. v. Inland Revenue Comrs., 
[1919] 2 K. B. 717 ; 89 L. J. K. B. 94 ; 121 L. T. 
643. 

597. To determine allowanoes or dedue- 

tlons — ^Allowances by father to sons employed in 


part IX. sect. 2, SUB-SECT. 1. 

n. Orotmds for appeal — Aseeesmmt 
excessive .] — The efleot of Income Tax 
ABsesBment Act. 1916-1916. a. 82. is 
to make the aBseasment final unless 
the taxpayer establishes that it is 
excessive. — Stone v. Federal Oorb. 
OF Taxation. [1918] 25 0. L. R. 889.— 
AUS. 

o. Whether appeal Ites-’-^On question 
of foot.] — The Ontario Railway & 
Municipal Board cancelled the bus!’ 
Dess assessment of resps. in respect of 
a retail busiiiees. The city of Toronto 

the busfDM as that of a 
^partmetttal store. On app^ the 
Ot* of Appeal held the qumkm was 


one of fact, therefore the ot. had no 
Jorisdlotion to entertain an appeal. — 
Be Knox & Co.’s Assessment (1908). 
18 O. W. R. 823 ; 18 O. L. R. 645.— 
CAN. 

p. Not provided for by amending Act.] 
— ^The Assessment Act, R. S. 0., 1914, 
0 . 195. s. 11. was amended in 1922 by 
12 A 13 Geo. V.x. 78. s. 10, by adding 
a clause authorising an applloation to 
a ot. of revision for a reduction of 
income tax, where a person has been 
assessed for income in 1922. but 
does not receive the whole income with 
respect to which he has been assessed : 
— HeZd .* this olause is applicable only 
to the year 1922 ; A, tn, confening th£i 


special jurisdiction upon the revision 
ot. in that year, the Legislature, 
intentionally or unintentionally, did 
not provide a right of wpeal . — Be 
EiLBOtTRN A Owen Bound CStt (1923), 
54 O. L. R. 601.— can. 


PART IX. SECT. 2. BUB-SECT. 2. 

q. Jvrisdiotion of general corn* 
mtssioTiers.}— The Comrs. of Inlwd 
Re^ue have an absolute dlMretkm 
to decide whether they will apply or 
refw to apply the speolal provinona 
ot Finance 1917, s. 47, A an appeal 
again^ ^eir dedidem to the Oomrs. 
Iw Gtaer^ Purposes of the Inooane 
Tax Acta is lnoompetout.«--K 0 iriBxiiN 

R 2 
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8edt. 2. — AppeaU: Sub-aects, 2 3, A., B. <fe C.] 

business.] — ^Johnson Brothers & Co. v. Inland 
Bevenue Oomrs., No. 596, ante, 

598. Power to amend assessment — Income Tax 
Act, 1842, s. 183.]—R. v. Income Tax Special 
Purposes Comrs., No. 680, ante, 

599. ,] — YuANMi Gold Mines v. 

Eborall, No. 202, ante. 

See, now, 1018 Act, as. 18, 23, 34 ; Miscellaneous 
Buies applicable to Schedule D., r. 3 ; 1923 Act, 
s. 29 (3). 

600. The hearing — Whether appellant entitled 
to be heard on oath.] — ^Applt. appealed against his 
assessment for income tax. He sent in a schedide 
of accounts, Sc, on appearing before the special 
comrs., tendered himself for examination on oath 
for the purpose of verifying his schedule. The 
comrs. refused to put him upon oath, & upon the 
evidence before them confirmed the assessment. 
Applt. obtained a rule niei for a mandamus to the 
comrs. to hear Sc determine the matter, or to 
state a special case : — Held : the decision of the 
comrs. was a decision merely on a question of 
fact ; but, assuming that there was a point of 
law in applt. 's contention that the comrs. were 
botmd to put him on oath, Sc that his oath as to 
the correctness of his schedule would be con- 
clusive, nevertheless it was not one in respect of 
which the ct. ought to grant a mandamus, — B. v. 
Chew (1894), 71 L. T. 641 ; 11 T. L. B. 1 ; 39 
Sol. Jo. 8 ; 14 B. ^74 ; sub nom, B. v. Income 
Tax Special Comrs., Re Fletcher, 69 J. P. 
366 ; 3 Tax Cas. 289, C. A. 

601. Refusal by commissioners to hoar 

expert valuer.] — The owner Sc occupier of licensed 
premises appealed to the Income Tax Comrs. 
against the assessment of his premises. He 
attended Sc gave evidence before the comrs., Sc 
his solr. then stated that he wished to call an 
expert valuer. The comrs. said they already 
had all the facts before them Sc did not think any 
further evidence would assist them, & they 
declined to hear the expert. A rule nisi was then 
obtained calling upon the comrs. to show cause 
why they should not hear Sc determine the appeal 
according to law : — Held : mandamus would not 
lie for the purpose of appealing from the comrs.* 
decision as to the non-necessity of hearing the 
evidence tendered. Sc the rule should therefore be 
discharged. — ^B. v. General Income Tax Comrs. 
FOR Opflow (1911), 27 T. L. B. 353, D. C. 

See, now, 1918, s. 137 ; 1923 Act, s. 26, Sched. 

602. Right of surveyor to be present — 

While commissioners considering decision.] — Buie 
for certiorari to quash an order made by comrs. of 
income tax. Sc ^e for a mandamus to them to 
hear Sc determine an appeal according to law, 
made absolute, the A.-G. admitting that the 
surveyor of taxes, who had claimed, ,& been con- 
ceded, the right by the comrs. to be present with 
them while they were considering their decision. 


had no such right under Taxes Management Act, 
1880 (c. 19), s. 67 (7). — ^B. v. Brtxton income Tax 
Comrs. (1913h 29 T. L. B. 712 ; 6 Tax Cas. 195, 
D. C. 

AnruxtatiMi: — Reid. H. Qlamorffan Appeal Tribunal. 
Exp, Pricker (1917). 116 L. T. 930. 

603. Determination to appeal — What amounts 
to — ^Appeal withdrawn.] — Gundry v, Dunham, 
No. 586, ante. 


Sub-sect. 3. — ^Appeals to High Court op 

Justice. 

A, In General, 

604. Death of party charged before case signed 
— ^Whether proceedings abate.] — ^Besp. successfully 
appealed to the general comrs. against his assess- 
ment to income tax, whereupon applt., the 
surveyor, expressed his dissatisfaction, Sc by 
notice in writing under Taxes Management Act, 
1880 (c. 19), 8. 69, required the comrs. to state Sc 
sign a case for the opinion of the High Ct. Subse- 
quently, &; before the case was signed Sc filed, 
resp. ^ed. A copy of the case when signed was 
served on resp.*s exor. On motion by applt. that 
the proceedings in the appeal be continued 
between him & the exor. & that the latter be 
added as resp.: — Held: (1) the proceedings in 
the appeal were begun in the lifetime of resp., 
inasmuch as the notice in writing given by applt. 
to the comrs. requiring them to state Sc sign a 
case was the commencement of the proceedings ; 
(2) the proceedings did not abate on the death of 
resp., Sc the ct. was entitled, in the absence of apt 
procedure being provided by statute on the 
subject, to mould a convenient form of procedure 
so that the afjpeal could be heard, Sc it would do 
this by ordering that resp.*s exor. be added as 
resp. ; (3) service of a copy of the case on the 
exor. was a sufficient compliance with above sect, 
as to serving the other pa^y to an appeal with a 
copy of the case.— Smith v, Williams, [1922] 1 
K. B. 168 ; 91 L. J. K. B. 166 ; 126 L. T. 410 ; 
38 T. L. B. 116 ; 8 Tax Cas. 321. 

B, When Appeal lies. 

See Taxes Management Act, 1880 (c. 19), s. 59 ; 
1918 Act, ss. 133 c? seq, 

605. Jurisdiction of court — Point not raised in 
case stated by commissioner.] — Bray v, Lanca- 
shire JJ., No. 68, ante, 

606. Restricted to question before sur- 

veyor.] — London County Council v. Grove, 
No. 281, ante, 

607. Over assessment under schedule 

not under appeal.] — G undry v, Dunham, No. 680, 
ante, 

608. No appeal on question of fact — What Is 
question of fact — ^Reasonableness of deduction.] — 


Navioation Co. v. Inland Hevbnub, 
[1919] S. C. 286.— SOOT. 

698 i. Power to amend aasesement — 
Income Tax Act, 1842, 8, 133.] — 
Hubsrll V, North of Scotland 
Bank, Ltd. (1891), 18 B. (Ct. of Seas.) 
543 ; 28 So. L. B. 389.-^OOT. 

PART DC. SECT. 2, SUB-SEOT. 8.— A. 

r. Finality of High Ct, decision ,] — 
The liability of a Commonweuth 
ofhoer to an income tax imposed by a 
State Act in respect to his salary as 
such officer, is a question as to the limits 
inter ae of the oonstitntional powers of 
the Commonwealth Sc those of a State 


within the meaning: of sect. 74 of the 
constitution. Sc therefore, the decision 
of the High Ct. as to such liability is 
final Sc conolusiye imless the ct. 
certifies that the question is one which 
ought to bo determined by His Majesty 
in Council. — Dbakin v, wsbb (1904), 
1 C. L. B. 685.— AUS. 


t. — — .] — In an action in f 
N. S. W. District Ct. to recover Incomi 
tax under Land Sc Income Tax Act o: 
that State from a federal officer li 
^T^t of his salaiT as such officer 
HM: the question raised by th 4 
dedenoe was a question as to the llmiti 
imer se of the constitutional powers o 
the Commonwealth Sc a State Sc th< 


High Ct. was, by the Constitution, the 
ultimate arbiter upon all such 
questions, unless it was of opimon 
that the question at issue in any 

8 articular case was one upon which 
; should submit itself to the guidance 
of the Privy Council. — Baxter v. 
Taxation Combs. (1907), 4 C. L. B. 
1087.— AUS. 

a. .] — Flint v, Webb (1907), 


4 C. L. B. 1178.— AUS. 

b. DecisUm of Commissioner — 
Whether final,] — Held: as regards a 
question of fact the finding ox ooxnrs. 
thereon was final. — Jakdine e. Gil- 
lespie (Surveyor of Taxes) (1906), 
6 Tax Cas. 263.— SOOT. 


101 


Pabt IX. — Pkocedube Aitbr Assbssbibnt. 


Peninsular & Oriental Steam Navigation Oo. 
V. Leslie, No. 271, ante. 

609. .] — ^British India Steam 

Navigation Co., I/td. v. Leslie, No. 272, ante. 

610. .] — London County 

Council v. Edwards, No. 276, ante. 

611. Whether deduction claimed 

wholly laid out for purposes of trade.] — Smith v. 
Incorporated Council of Law Reporting for 
England & Wales, No. 262, ante. 

612. Whether business carried on by 

company or director.] — In 1011 J. 8. sold his 
business as a going concern to a private co., J. S., 
Ltd. The capital was 2,600 sh^s of £10 each, 
of which 2,409 shares were held by S. &> one share 
by H., a former employee, who subsequently in 
May, 1017, sold that one share to S.’s daughter. 
S. was the sole governing director, & the whole 
direction, control, &; management of the business 
Sd affairs of the co. were in his hands. By its 
memorandum, the co. had power to lend money 
to such persons & on such terms as it should 
think fit. After the outbreak of war the co. 
made large profits. No dividends were ever 
declared, but up to 1016 the accumulated profits 
were put into the business. During 1016 the co. 
made loans to S. amoimting to £3,007 3d. 3(2., &; 
during 1917, up to the taxable year ended Apr. 6, 
1017, to the amount of £2,624 Is. Qd. These 
loans were made without either interest or security, 
& there was no evidence of them beyond entries 
in the co.’s ledger. S. purchased war stock in his 
own name with the proceeds of the loans. In 
Sept. 1017, a resolution was passed to wind up 
the co. Between Apr. 0, 1017, & the winding up 
further loans were made to 8. In the winding up 
these loans were treated by the liquidator as part 
of the co.’s assets, S. not being asked to repay 
them, but accounting for them in receiving his 
share of the assets on distribution. S. was assessed 
to super-tax on the loans made & appealed to the 
comrs. The comrs. found that the co. was a 
properly constituted legal entity, with power to 
make loans to such persons & upon such terms as 
it should think fit; that it did make such loans 
^ S. ; & that such loans did not form part of S.^s 
income for the purposes of super tax, & they 
accordingly discharged the assessment. On appeal 
by the Crown, on a case stated, an order was made 
that the case should be remitted to the comrs. to 
determine whether the co. in point of truth & fact 
carried on the business, or whether S. carried it 
on ; & whether, if the co. carried on the business, 
it did so as agent for S., or whether it carried it on 
on its own behalf for the benefit of the corporators. 
On appeal ; — Held : the findings of the comrs. 
being on questions of fact were conclusive & 
involved the negativing of both the questions 
directed to be put to them, & therefore that it 
would be wrong to send the case back to them to 
answer the questions ; the order remitting the 
case to the comrs. must be discharged & their 
decision affirmed. — ^Inland Revenue Comrs. v. 
Sansom, [1021] 2 K. B. 492 ; 00 L. J. K. B. 627 ; 
126 L. T. 37 ; 8 Tax Cas. 20, C. A. 

613. Existence of partnership.] — 

Hawker v. Compton, No. 78, ante. 

614. Whether earnings form one or 

more employments.] — Elliott v. Guastavino, 
No. 312, ante. 

616. If supported by evidence.] — Hawker 

V. Compton, No. 78, ante. 


616. .] — Stott & Ingham v. Tre- 

HEARNE, No. 217, ante. 

617. When case maybe stated—What is an appeal 
— Application for adjustment of liability.] — ^Where 
a person who has sustained a loss in any trade, 
manufacture, profession, or employment, or in the 
occupation of lands for the purpose of husbandry, 
only applies, under Customs & Inland Avenue 
Act, 1800 (c. 8), 8. 23, to the comrs. for general 
purposes of the Income Tax Acts, for an adjust- 
ment of his liability by reference to the loss & to 
the aggregate amount of his income, & for repay- 
ment to him of a proportionate part of the income 
tax paid by him, or applies for exemption or relief 
under Finance Act, 1806 (c. 28), s. 27, the decision 
of the comrs. upon such appheations is final, & 
the (M>mrs. have no jurisdiction under Taxes 
Management Act, 1880 (c. 10), s. 60, to state a 
case for the opinion of the High Ct. in reference 
thereto, such applications not being appeals under 
that sect. — ^Bruce v. Burton (1001), 86 L. T. 
227 ; 66 J. P. 440 ; 4 Tax Cas. 300, D. C. 

Annotaiion Refd. Furtado v. City of London Browory 

Co., [1914] 1 K. B. 709. 

See, note, 1918 Act, s. 34 ; 1023 Act, s. 29 (3). 

618. Application for amendment of 

assessment.] — ^An application to the Comrs. for 
General Purposes imder Income Tax Act, 1842 
(c. 36), s. 134, for the amendment of an assessment 
of profits, upon the ground that during the year 
of assessment appet. has been deprived of or lost 
the profits or gains on which the computation of 
duty charged in the assessment was made, is not 
“ an appeal ** under the Income Tax Acts & is 
not within Taxes Management Act, 1880 (c. 10), 
s. 69, & consequently the Comrs. have no power 
to state a case under that sect, for the opinion of 
the High Ct. — Furtado v. City of liONDON 
Brewery Co., [1014] 1 K. B. 709 ; 83 L. J. K. B. 
266 ; 110 L. T. 241 ; 30 T. L. R. 177 ; 68 Sol. Jo. 
270 ; 6 Tax Cas. 382, C. A. 

See, now, Miscellaneous Rules applicable to 
Schedule D., r. 3 ; 1023 Act, s. 20 (3). 

C. Remedies Available. 

See, now, 1018 Act, s. 140. 

619. When mandamus lies — ^To compel repay- 
ment of amount overpaid — Where assessment 
amended.] — ^R. v. Income Tax Special Purposes 
Comrs., No. 680, ante. 

See, now, 1018 Act, s. 34 ; Miscellaneous Rules 
applicable to Schedule D., r. 3 (1). 

620. To compel certification of claim 

under Schedule A., No, V., r. 8 — ^Alternative remedy 
provided.] — As a result of information disclosed 
in connection with a claim to relief for the year 
1020-21 under Schedule A., No. V., r. 8, the 
inspector of taxes discovered that the rents of 
certain properties had been increased during that 
year & that, by virtue of Schedule A,, No. V., 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had pre- 
viously been granted from the Schedule A. assess- 
ments on the properties for that year. Additional 
assessments to income tax, Schedule A., were 
accordingly made in respect of the tax under- 
charged, & the inspector of taxes refused to 
certify the claim imder rule 8 on the ground that 
relief under that rule applied only to assessments 
which were reduced for pmposes of coUecUon 
under rule 7 of No. V. Notice of appeal was 


PART DC, SECT, 3. SUB- SECT. 3.— C. 
a. When mandamus lies' — Not 


against Board of Revenue.lr-WheTe a 
person who was aBseseed to inoome tax 
appealed to tho Board of Bevenuo, Sc 


the Board while dlgmiaulng the appeal 
refused to refer the matter to the 
Ot*, though lequeeted to do 
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given by ike ownexTagainst the additional aasess- 
tnenta k against the refusal of the inspector to 
certify the claim under rule 8, but at the owners* 
request the hearing of the appeals was x^stponed 
pending the decision of the ct. on rules nisi, which 
the owners had applied for & obtained, calling 
upon the general comrs. & the inspector of taxes 
to show cause why a writ of prohibition should 
not issue, prohibiting them from proceeding with 
the additional assessments ; & the inspector of 
taxes to show cause why writs of certiorari & 
maridamua should not issue, quashing his refusal 
to certify the claim under Schedule A., No. V., 
r. 8, & commanding him to furnish the remote 
certificate in connection with the claim : — ISeld : 
discharging the rules niai, the general comrs. & 
the inspector of taxes had acted within their 
jurisdiction, & as 1018 Act prescribed procedure 
for appeali^ against the additional assessments 
& against the mspector’s refusal to certify the 
claim under Schedule A., No. V., r. 8, prohibition, 
certiorari & viandamua would not lie. — B. v, 
KingsiiANd Parish, Inspector op Taxes, Ex p. 
Pearson, Kinosland Estate, B. v. Income Tax 
Comrs. & Kingsland Parish, Inspector of 
Taxes (1922), 8 Tax Cas. 327, D. O. 

Jnnotaiion .—Reid. R. V. Swansea Income Tax Comrs., 
Ex jp. English Crown Spelter Co., [1925] 2 K. B. 250. 

See, generally. Crown Practice, Vol. XVI., 
pp. 818, 319. 

621. When prohibition lies — To prohibit con- 
firmation of assessment — ^Alternative remedy pro- 
vided.] — B. V. Clerkbnwbll General Combs. 
OP Taxes, No. 1, arde, 

622. To prohibit assessment by commis- 
sioners having no Jurisdiction.] — ^Where a person 
is resident in one district & is engaged in capymg 
on trade in another district & is in receipt of 
profits which, being derived from foreign posses- 
sions, are received in that other district, he can 
only be assessed to income tax under Income 
Tax Act, 1842 (c. 36), s. 108, in respect of such 
profits by the Comrs. for the cities of London, 
Bristol, Liverpool or Glasgow, whichever of these 
cities is nearest to his residence, & if he does not 
r^de in one of these four cities a writ of pro- 
hibition will lie to the Comrs. of the district in 
which he resides to prohibit them from assessing 
him in respect of such profits. — Kensington 
Income Tax Comrs. v, Aramayo, [1916] 1 A. C. 
216 ; 84 L. J. K. B. 2169 ; 113 L. T. 1083 ; 31 
T. L. B. 606 ; 69 Sol. Jo. 716 ; avb nom, B. v, 
Kensington Income Tax Comrs., Ex p. Ara- 
mayo, 6 Tax Oas. 613, H. L. 

AtwotaHotis : — Oozisd. R. v. Southampton Income Tax 
Comrs., Eajp. Singer, [1917] 1 K, B. 269. Held. R. v. 
Bloonwburv Income Tax Comrs., [1915] 3 K. B. 768; 

1»._ Hertfo^ Union, 

. 863 ; , [1925] 

See, now, Miscellaneous Buies applicable to 
Schedule D., r. 4. 

623. To prohibit additional assessment — 


To prohSbll of 

liabmty^-^After time lor o. 

Swansea Income Tax Combo.) JEx p, Mifoxam 
Crown Spelter Co., No. 204, onto. 

See, generally, Crown Praotiob, Vol. XVI., 
pp. 376 el eeq. 

626« When oertlorari lies — Where oommis- 
sioners consider a wrong qiiestton.] — Ha o. Cmr of 
London Income Tax Comrs., Em p. Inland 
Bbvbnue Comrs., No. 684, ante. 

627. To qwh refusal to certify claim 

under Schedule A., No. V.,r. 8 — Alternative remedy 
provided.] — B. v. Kingsland PAiueH, Inspector 
OF Taxes, Ex p. Pearson, Kingsland Estate, 
B. Va Income Tax Combs. A; Kingsland Parish, 
Inspector of Taxes, No. 620, ante. 

See, generally, Crown Practicb, Vol. XVI., 
pp. 417, et seqa 

628. Where case will be remitted — Where 
method of assessment is wrong.l—CARLisLB & 
SiLLOTH Golf Club v. Smith, No. 90, ante. 

629. Where appellant not chargeable at all.] 

— ^Foulsham Va Pickles, No. 131, ante. 

680. When declaratory order will be made — 
Where right of appeal available— Application in 
Chancery Dlvlslon.j — ^Pltf. was served with a 
notice under Fmance (No. 2) Act, 1015 (c. 89), 
Part III., requiring him to make a return for the 
puxposes of excess profits duty in respect of his 
trade or business. As an advising engineer he 
was engaged in a profession dependent mainly 
upon his personal qualifications but, since July, 
1016, in addition to his private practice, he had 
negotiated govt, contra^ on behalf of a co. 
making munitions of war &; had advised the co. 
generally as an engineer. For this he received a 
fixed retaining fee per week also a fixed pay- 
ment for each shell & fuse of a certain descrijption 
supplied by the co. Pltf. claimed to be within 
the exception (c) to sect. 39 of the Act, exempting 
him from excess profits duty, denied his liability 
to furnish a return or supply information to the 
Comrs., & commenced this action for a declaratory 
judgment to that effect. 

The ct. in the exercise of its discretion, & with- 
out expressing any opinion upon the question 
whether pltf. was carrying on a trade or business 
which was subject to the provisions of Fart III. 
of the Act, refiised to make any declaratory order, 
being of opinion (1) that the elements of invalidity 
& public interest present in Dyson v. A.-G., [1912] 

1 Ch. 168 & Burghes v. A.-G., [1912] 1 Ch. 173 
were absent from this cage, in which the real 
question was whether pltf.’s business was within 
sect. 89 or not, & (2), that it was not desirable 
that cases of this character, in which the right of 
appeal prescribed hj the Act was ayailable to 
pltf. if dissatisfied with his assessment, should be 
withdrawn from the ct. constituted for the purpose 
of dealing with revenue cases.— Smiseton v. A.-G., 
[1920] 1 Ch. 86 ; 88 L. J. Ch. 635 ; 122 L. T. 23 ; 
86 T. L. B. 706 ; 64 Sol. Jo. 20. 


^tematlve remedy provided.] — B. v. Bloomsbury 
Income Tax Comrs., No. 688, arde. 

^ -J V. Kingsland 

Parish, Inspector op Taxes, Ex p. Pearson, 
KnmsLAND Estate, B. v. Income Tax Combs. 

S Parish, Inspector of Taxes, 

JNo. 620, ante. 



Da Procedure* 

See, now, 1918 Act, s. 149. 

631. Signature of case stated — Appellant pro« 
posing to argue own ease.] — ^Udney v. East India 
Co., No. 346, arUe. 

682. Service of copy of case stated— Death of 
party to be charged— Service on executor.] — Smith 
V. Williams, No. 004, ante. 


Ogubf Oour. e. North Akantifur 
Opip |OT. (1921), I. L. R. 

44 MetL 718. — BID. 
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ft fftt fwt pejmendent-^Dlieretton ol ooiirt.]--Bows!Ba 
^H^ja>XKa» No. 571, mie. 


Sbctt. s.— other remedies of taxpayer. 

684. Whether available — Petition of right.] — 

The proper remedy for pereone agmeved by 
income tu assessments is by appeal in the manner 
provided by the Income Tax Acts. A person who 
neglects that remedy cannot bring a petition of 
right to recover money paid under assessments 
fSeged to be erroneous. 

It makes no difference that the assessments 
were based on the party’s own return. — Holbobn 
Viaduct Land Co., Lid. v, R. (1887), 62 J. P. 
341 ; 2 Tax Cas. 228, D. C. 

635. Application to expunge proof In 

bankruptcy — Whether court will go behind assess- 
ment.] — The rule that on a proof for a judgment 
debt the ct. will go behind the judment & ascer- 
tain whether there is a provable debt, does not 
appty to a proof for assessed taxes. 

v^ere therefore a debtor, who had carried in a 
scheme of arrangement, applied to expunge a 
proof for an assessment to income tax under 
Income Tax Act, 1842 (c. 35), Sched. D. (which 
had not been appealed against), on the ground 
that he had made no profits assessable to duty, 


the application was dismissed, but without pre- 
judice to any implication he might be advised 
to make to tne Inland Revenue umer the Board 
of Trade Regulations of May 1888. — Ee Calvert, 
Ex p. Calvert, [1896] 2 Q. R. 145 ; 68 L. J. Q. B. 
761 ; 47 W. R. 628 ; 48 Sol. Jo. 480 ; 6 Mans. 
256 ; sub nom. Be Calvert, Ex p. Debtor v. 
Walker, 80 L. T. 504 ; 4 Tax Cas. 79. 

686. Application to Inland Revenue — 

Under Board of Trade Regulations ol May, 1888.] — 
Be Calvert, Ex p. Calvert, No. 636, ante. 

687. Damages for unlawful distress — 

Assessment Invalid.] — ^Berry v. Farrow, No. 10, 
ante. 


Sect. 4.~REMED1£S OF CROWN FOR NON- 
PAYMENT OF DUTY. 

SeCi nowy 1918 Act, ss. 162, 165, 168-171. 

Right of distress.] — See Distress, Vol. XVIII., 
pp. 422 et seq.i 425, 426. 

Right of priority — In winding up of company.] — 
See Companies, Vol. X., pp. 942, 943. 

Right of action — ^Liability of Crown for costsj — 
See Constitutional Law, Vol. XI., p. 634, No. 
373. 

688. Information — Not brought to trial until 
appeal on assessment — ^Assessment held bad.] — 

ARAMAYO liANCKB MiNBS, LTD. V. ECCOTT, No. 
140, ante. 


Part X. — Penal Provisions. 


See, 9 WW, 1918 Act, ss. 132, 179-185, 221-223, 
225-229. 

689. Refusal to permit deduction from annuity 
— ^Though annuity flree from tax.] — A.-G. v. 
Shield, No. 840, ante. 

640. Liability for acts of attorney— Admis- 

sibility of defendant as witness.] — (1) On an in- 
formation, under Income Tax Acts, 1842 (c. 35), & 
1858 (c. 84), against an annuitant for refusing to 
allow the tenants of premises on which the annuity 
was charged, the income tax, to be deducted out of 
their rent, deft, was held liable for the acts of the 
attorney to whom the tenant had been referred ; 
& the question was held to be, not whether the 
deduction was in terms refused, but whether it was 
in fact allowed. 

(2) On the trial of such an information, deft, 
cannot be called as a witness. — ^R. v. Sheil (1868), 
1 P. A: F. 204, N. P. ; subsequent proceedings, sub 

rwm. A.-G. v. Shield, 8 H. & N. 834. 

AnnataHona : — Mentd. Festlng Taylor (1862), 3 B. & S. 

217 : Brooke v. Price, (1916] 2 Ch. 345. 


641. Neglect to deliver statement —What 
amounts to neglect to deliver — Incorrect statement.] 

— Resp. being required by Income Tax Act, 1842 
(c. 35), s. 52, to deliver “ a true & correct state- 
ment in writing” of his gains & profits under 
Schedxile D, delivered an incorrect statement, not 
fraudulently, but, as the jury found, negligently, 
that is to say, not to the best of his judgment & 
belief according to the rules : — Held : the penalty 
imposed by sect. 56 of the same Act for neglecting 
” to deliver any statement as aforesaid ” is not 
limited to a case of non-delivery, but is applicable 
also to the present case. — ^A.-G. v. Till, [1910] 
A. C. 60 ; 79 L. J. K. B. 141 ; 101 L T. 819 ; 26 
T. T.. R. 134 : 64 Sol Jo. 132 ; 6 Tax Cas. 440 


H L 

Annotaiion Montd. Edinburgh Llf© Assoc, v. Lord Advo" 
cate, [1910] A. O. 143. 

642. False return — ^Proceedings in respect of-— 
Whether by indictment or by summ^y procedure.] 

— Applts. were convicted on indictment undM 
Perjury Act, 1911 (c. 6), s. 6 (b), of knowingly & 


PART X. 

_ i NegUct to deliver atatemmt — 
Whai amounts to negled to deliver — 
Incorrect stcdement.y^HM: the words 
* any statement as aforesaid ** in 
Property A Income Tax Act, 1842, 
B. 55, mean the ** true correct ** 
statement mentioned in sect* 52 & a 
penalty is incurred Sc may ho recovered 
^der sect. 55 not only for failure to 
dimver any statement at all, hut even 
whw a statement has been delivered 
If It is not a true Sc oorreot statement. 
T-Lord Apvooatb V , Sawebs (1897), 
25 R. (Ot. of Seas.) 242 : 36 So. L. R. 
190; 5 S. L. T. 211.— SOOT. 

d. 7— - Prooeedinos in High Court 
vsors.]-— Income Tax 
Aoti 1641. s. 55, applies to a case 
vmioh an tnocmct return has been 


made. Proceedings for the P^elty of 
£50 may be taken in the High Ct. 
within two years of the penalty being 
inourred. — L oro Advocate v. A. B. 
(1897), 3 Tax Cas. 617.— SCOT. 

0 . Default in making rdurn — 
PenaUy-^DiMreHon of magialrate.y^ 
Income War Tax Aot, 1 91 7, s. 0, enwts 
that for every default in complying^ 
with the provisions of sects. 7 & 8, 
the taxpayer & person required to 
make a return shall eaoh be liable on 
summary oonvlotlon to a stated 
penalty for eaoh day during whioh the 
default continues : — ^HeW : no dls- 
oretion is left to the oonvloting maglB- 
trate to limit the number of days for 
which the penalty is to be impos^, 
or to reduce the amount ot the penalty 
for each day's default. — B. v. mow- 
SON Makufaotubxnu Go., Ltd. ( 1920 ), 


47 O. L. R. 103 ; 17 O. W. N. 460.- 

oan. 


f. 


-.1 — Income War Tax 


Act, 1917 ( 0 . 28), B. 9, p^oribes a 
penalty for eaoh day that a person 
liable under the Aot fails to make Ws 
return after notice ; — Held : the 
magistrate before whom the person in 
default is tried Sc oonvloted hw no 
power to reduce the amount of the 
peneltT as prescribed bythe 
IL t). Smith, [19281 1 D. J*® » 
38 Can. Crim. oi. 327 ; 66 N. 8. R. 
72.— CAN. 

S — ^Income War Tax 

, 8. 9 (1), enacts th^ for 
default In oomplying illth 
seotions persons in default ** shau be 
liable on summary oonvlotlon to a 
stat^ penidty tor eaoh day duiiiig 
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wilfully making statements false in material 
particulars in returns of income tax. By the 
proviso to sect. 16 (8) of the Act where the making 
a false statement is by any Act passed before the 
commencement of the Perji^ Act made punish- 
able only on summary conviction, it shall remain 
so punii&ablo. By Finance (1909-10) Act, 1910 
(c. 8), s. 94, such oftence is made punishable on 
summary conviction &; subject to imprisonment 
not exceeding six months : — Held : as the penalty 
under sect. 94 exceeded three months' imprison- 


ment an offender, under Summary Jurisdiction 
Act, 1879 (c. 49), s. 17 (1), might elect to be tried 
on indictment, & consequently the offence was 
not punishable “ only " on summary conviction, 
&; the conviction of applts. was valid. — R. v. 
Bbadbuby, R. v» Bolin, [1921] 1 K. B. 662 ; 90 
L. J. K. B. 133 ; 126 L. T. 31 ; 86 J. P. 128 ; 37 
T. L. R. 88 ; 26 Oox, 0. Q. 732 ; 16 Or. App. Rep. 
76, 0. 0. A. 

See, now, 1918 Act, s. 227. 


Part XI. — ^The Super Tax 


Sect. 1.— IN GENERAL. 

See, now, 1918 Act, s. 4 ; Super Tax Regulations, 
1910 & 1922. 

648. A variety of Income tax.] — ^Argyll (Duke) 
V. Inland Revenue Comes., No. 644, ante, 

644. An additional Income tax.] — (1) A bequest 
of an annuity ** free of income tax &; of all d^uc- 
tions ” is a bequest of an annuity free of super tax. 

Super tax, according to statute, is omy addi- 
tional income tax (Saegant, J.). 

(2) In such a case as the above the income of the 
residuary estate must bear such proportion of the 
total super tax payable by the annuitant, as the 
annuity with the income tax thereon added thereto 
bears to the total amount of the income of the 
annuitant assessed for super tax. — Re Boxat, 
Doxat V, Doxat (1920), 126 L. T, 60 ; 64 Sol. Jo. 
661. 

Annotations: — As to (1) Diatd. Re Bates, Selmes v. Bates, 

[1925] Ch. 157. Folid. Rc Bowen, Paddock v, Bowen 

(1925), 70 Sol. Jo. U, 

645 . ,] — By his will made in 1915 testator 

directed his trustees out of the income of his 


residuary estate to pay his wife during widowhood 
the sum requisite to make up her marriage settle- 
ment income to the clear annual sum of £4,000 
a year free from income tax " : — Held : the wife 
was entitled to the £4,000 a year free from super 
tax as well as ordinary income tax. 

Super tax was an additional income tax. — Be 
Crosse, Oldham v, Crosse, [1920] 1 Ch. 240 ; 89 
1.. J. Ch. 146 ; 122 L. T. 462 ; 64 Sol. Jo. 260. 
Annotations Ckinsd. Davis v. I. R. Comrs. (1922), 92 

L. J. K. B. 252. Distd Re Bates. Solmos v. Bates, [1925] 

Ch. 157. 

646. .] — Be Bowen, Paddock v. Bowen, 

No. 694, post. 

Whether retrospective.] — See Sect. 3, sub-sect. 2, 
A., post. 


Sect. 2.— JURISDICTION TO CALL FOR RETURN. 

See 1918 Act, s. 7 ; Super Tax Regulations, 
1910, 1922. 

647. Validity of notice — Served before Act 

to super tax for the year ended Apr. 6, 
1921. — HURLL V, INLAND REVENUE 
CoMHS. (1922), 8 Tax Cas. 292. — SCOT. 

o. .j| — ^Appit. 

had been assessed to super tax for the 
years ending Apr. 5, 1919, Apr. 5, 
1920, & Apr. 5, 1921, in the sums of 
£1 0,8 1 0. £1 1 ,38 7 & £1 2, 1 1 9 respectively , 
on the basis of his own returns of in- 
come for super tax purposes, which 
included in each case a dividend of 
£10,000, paid under deduction of 
income tax, on his shares in a oo. 
Subsequently to the payment of the 
duty under the original super tax 
assessments. It was ascertained that 
dividends on tho shares had been 
declared & paid as follows : — (a) On 
Apr. 27, 1917, for the year to Dec. 31, 
1916, £10,000 ; (b) On Mar. 28, 1918, 
for the year to Deo. 31, 1917, £10,000 ; 
(p) On Apr* 11, 1919, for the year to 
Deo. 31, 1918, £10,000 ; Sc (d) on 
Apr. 2. 1920. for the year to Deo. 31, 
1919, £10.000 ; £20,000 thus being re- 
ceivable in eaoh of the years ending 
Apr. 5, 1918, & Apr. 5, 1920, Sc no 
income from this souroe in the year 
ending Apr. 5, 1919. Tho assessment 
to super tax for the year ending 
Apr. 5, 1920, was aooordingly dis- 
charged Sc additional assessments in 
the sum of £10,000 eaoh raised tor the 
years ending Apr. 5, 1919, Sc Apr. 5, 
1921: — Beta: (1) an assessment to 
income tax oovered only such tnoome 
as was comprehended in the notice 
of the assessment; (2) there was no 
assessment to inoome tax upon ajmlt. 
quoad the dividends. Sc sub -scot. ST of 
sect. 6 of 1918 Aot thus being in- 
applicable, the additional super tax 
assessments had been rightly made in 
aooordanoe with the provlBlons of sub- 
seot. 8 of that sect. — Duncan v. 
Inland Bjevxnub Oombs. (1923), S 
Tax Cas. 433.*-*<#OOT. 


which default oouttnues ** : — Held : the 
magistrate is not required to impose 
that penalty for eaoh day but may, in 
his discretion. Impose a less penalty. 
— R. V. Bell, [1924] 2 W. W. R. 616 ; 
3 D. L. R. 307 : 42 Can. Crim. Cas. 
253 : 20 Alta. L. R. 438.— CAN. 

h. .] — R. V, Harrison 


Sc O’Kblly, [1924] 2 W. W. R. 663 ; 
3 D. L. R. 312 ; 34 Man. L. R. 271.— 
CAN. 


J. 


Jurisdiction of justice of 


the peace,] — “ Summary oonviotion **in 
Inoome War Tax Act, 1917, as 
amended, s. 9, moans summary con- 
viction by a Justice of the peitoo under 
Part XV. of the Criminal Code : the 
Jurisdiction so conferred is not taken 
away by sects. 18 & 21 of the Aot. — 
Panton v, Spencer, [1921] l W. W. R. 
783 ; 57 D. L. R. 447 ; 14 Sask. L. R. 
161.' — CAN* 


question, & not merely treble the duty 
on defender’s income ** still charge- 
able *' as not having already borne 
the tax. Sc it is not within the oompo- 
tenoe of the ct. to modify the penalty 
imposed by the section. — L ord Advo- 
cate V. McLaren (1905), 6 Tax Cas. 
110.— SCOT. 

PART XI. SECT. 1. 

m. CTmrgedble on total income from 
all sources — lAability on annuity 
** free of income tax ”.] — Held : inoome 
tax includes super-tax. Sc tho words 
** free of inoome tax ** attached to 
a marriage contract annuity entitle 
the widow to payment of tha£ annuity 
free also of super-tax. — W ordib’s 
Trustees v, Wordib, [1922] S. C. 
28 : 69 Sc. L. R. 39 ; [1921] 2 S. L. T. 
282.— SCOT. 

n, How calculated — Two de- 


ls, False return — Proceedings in cleared in one financial year — Jn n 


Jrroceeaing^ 

— . indictment „„ 

summary proeedt«re.]— Accused made 
on solemn affirmation a statement 
before an income tax oomr., which 
statement the accused knew, or had 
roaspn to believe, to be inoorreot ; — 
Held: suoh statement amounted to 
the offence of giving false evidence In 
a Judicial proceeding under Penal Code, 
B. 193, & was therefore not cognisable 
by a full power magistrate, as it ooffid 
not be treated as constituting an 
offence under Penal Code, ^181, 
making a feOse statement to a public 

I>ayalji EtmAM 
(187X), 8 Bom. Or. Ca. 21.- 

claim,] — The 
treble tho duty charge- 

^ Bouroes»™f 
defender 8 inoome mean treble 
duty ohuegMble on defender's whole 
Inoome lor the year of assessment In 


wef of separate financial years,}— 
Applt. held shares in a certain colliery 
00 ., in respect of which he had reoeivec 
two dividendB, as follows : — on Aug. 28 
1919, a dividend declared on July 30 
1919, in respect of the fourteen monthj 
ended Feb. 28, 1918 ; on Mar. 9, 1920 
a dividend declared on Jan. 23, 1920 
in respect of the year ended Feb. 28 
1919. In the computation of applt. 
total inoome for the year ende^ 
Apr. 6, 1920, u];K>n which the assess 
ment to 8ui>or tax made upon hiTn f oi 
the year ended Apr. 5, 1921, had beei 
bamd, both the dividends in quesUoi 
had been included ; — Held : toe dlvi 
dends were not receivable until the] 
hM l^n deplored by the oo., Sc, fu 
they had both been declared duriiu 
the yeu ended Apr, 5, 1920, they hoc 
properly been included in the oomputa 

thai 

year, upon whkdi he bad been twisesflcii 
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passed — ^Application of Customs & Inland Revenue 
Act, 1890 (c. 8), 8. 80 .] — ^Bowi<es v. A.-G., No. 
677, ante* 

648* Served abroad.] — Besps. in the first 

two cases were directors of a Britiim co. &; were in 
receipt of income subject to British income tax 
by deduction. They were both of foreign nation- 
ality, resident in Paris, & had no residence in the 
United K i ng dom, their visits to this country being 
of very short duration. The special Oomrs. 
served upon each resp. by registered post at his 
Paris address a notice to mcUce a return of his 
income for super tax purposes for the year 1917-18. 
As no returns were received, the Special Oomrs. 
made an assessment to super tax upon each resp. 
for that year in a sum estimated according to tne 
best of their judgment under the provisions of 
Pin^ce (1909-1010) Act, 1910 (c. §), s. 72 (6). 
Notices of the assessments were sent to resps. by 
registered post at their Paris addresses. The 
facts in the third case were similar to the fore- 
going, except that B., on whom the assessments 
in dispute, those for 1914-16 & 1916-16, were 
made before his death, was a British subject 
resident in Italy. It was contended in each case 
on appeal before the Special Oomrs. that ilie 
Special Oomrs. had no jurisdiction under finance 
(1909-10) Act, 1910 (c. 8), s. 72, to serve outside 
the United Kingdom either a notice requiring a 
return of income or a notice of assessment ; that 
the giving of notice of appeal against the assess- 
ment did not cox^titute acquiescence in the 
Special Oomrs.* jurisdiction ; that valid service 
of a notice to make a return had not been effected, 
that there was consequently no failure to make a 
return within Finance (1909-1910) Act, 1910 
(c. 8), s. 72 (6), & that the power to make an 
estimated assessment did not therefore arise, 
& that the assessment was invalid & should be dis- 
charged. The Special Oomrs. upheld these con- 
tentions & discharged the respective assessments : 
— Held : the authority conferred on the Special 
Oomrs. by Finance (1909-10) Act, 1910 (c. 8), 
s. 72, & the regulations made thereunder, extends 
to the service abroad of a notice to make a return 
of income for the purposes of super tax, & of a 
notice of a valid assessment to super tax, &; the 
^sessments in question were validly made. — 
Inland Rejvenue Combs, v, Huni, [1923] 2 K. B. 
663 ; 92 L. J. K. B. 618 ; 129 L. T. 609 ; 39 
r. L. R. 469 ; 67 Sol. Jo. 707 ; sub nom. Inland 
Rbvbntjb Oombs. r. Huni, Inland Revenue 
Combs, v. Wormser, Inland Revenue Combs, v, 
Brodie’s Executors, 8 Tax Cas. 466. 

.._Apprvd. Whitney v, I. R. Comrs. (1925), 42 

1. L. R. 58. 

.] — An alien non-resident in 

this country in receipt from British sources of an 
mcome exceeding the super tax limit is liable to 
pay super tax on his British income, & he is boimd 
to comply with a notice sent to him at his residence 
abroad by registered post requiring Him to make 
a return of ms British income for assessment to 
supOT tax, & on his failure to do so may be assessed 

Oomrs. to the best of their judgment. 
•—-Whitney v . Inland Revenue Oomrs., [1926] 
A. 0. 87 ; 96 L. J. K. B. 166 ; 134 L. T. 98 ; 42 
T. L. B, 68, H. L. ; affg., [1924] 2 K. B. 602, 0. A. 

■Annotation : — Mentd. Hvinter v. StSdtlsche Hocheoeflsoherol 

Q«8S0l«>liaft, (19261 2 K. B. 493. 

See, now, 1918 Act, s. 210. 


Sbot. 8.— assessment. 
Sbb-bbot. 1. — Obnebal. 
See 1918 Act, s. 6 (2). 


SvB-sBcr. 2 . — On What Ohakoeable. 

A. In General. 

See, now, 1918 Act, s. 6 ; 1920 Act, s. 15, 
sched. III. 

650. Chargeable on previous year’s Income — 
Without regard to income in year of assessment.] — 

Super tax u a retrospective tax on the individual 
personaRy in respect of his previous year’s income, 
&, provided that he is alive during any part of the 
year of assessment, is payable without regard to 
the question what sources of income he had in the 
year of assessment or whether he had any income 
or source of income in the year of assessment, 
subject, however, to a proportionate reduction in 
the event of his death during the year of assess- 
ment. — ^Fitzgerald v. Inland Revenue Comrs.. 
[1919] 2 K. B. 164 ; 88 L. J. K. B. 1125 ; 121 
L. T. 192 ; 36 T. L. R. 459 ; 7 Tax Cas. 284. 

.‘^Befd. Andrewee v. I. R. Comrs. (1920), 7 

TBiX C^b* 627* 

651. .] — Applt.’s total income for 

the year ended Apr. 5, 1915, estimated in the 
manner prescribed by Fmance (1909-10) Act, 
1910 (c. 8), 8. 66 (2), exceeded £3,000, & he had 
accordingly been assessed to super tax for the 
year ended Apr. 6, 1916. Applt. contended that, 
inasmuch as, for the year to which the super tax 
^sessment related, his total income, estimated 
in the same manner, amounted only to £2,358, he 
was not chargeable to super tax for the year 
ended Apr. 6, 1916 : — Held : applt. was charge- 
able to super tax for the year ended Apr. 5, 1916, 
by reference to his total income for the preceding 
year, as estimated in the manner prescril^d. — 
Andrewes V. Inland Revenue Comrs. (1920), 7 
Tax Cas. 627. 

652. Chargeable on total income from all 
sources — Liability on annuity “ free from all 
deductions.’’]-— (1 ) Super tax on income arising 
under a will is not a charge in respect of any 

articular annuity or sum bequeathed by testator, 
ut is a charge in respect of the recipient’s whole 
income, & is not a matter with which the trustees 
would be charged or concerned at all. 

(2) An annuity given “ free of all deductions ” 
does not free the annuitant from liability to pay 
income tax. 

(3) Where an annuity is given, “ clear of all 
deductions, including income tax,” the annuitant 
must herself pay super tax . — Re Cbawshay, 
Crawshay V. Cbawshay (1915), 60 Sol. Jo. 276. 

AnnokUion: — As to (3) FoUd. lie Bates, Selmes v. Bates, 

[19251 Ch. 157. 

663. How calculated.] — Davis v. Inland 

Revenue Comrs., No. 685, post. 

Income how calculated .] — See Sub-sect. 3, post. 

Income of married woman, infants, etc .] — See 
Sect. 4, post. 

654. Income derived from property in United 
Kingdom — Taxpayer resident abroad.] — By 

Finance (1909—10) Act, 1910 (c. 8), s. 66 (1), there 
shall be charged, levied, & paid in respect of the 
income of any individual, the total of which from 
all sources exceeds £5,000, an additional duty of 
income tax referred to in the Act as a super tax, 
& by sub-sect. 2^or the purposes of the super tax, 
the total income of any individual from all sources 
shall be taken to be the total income of that 
individual from all sources for the previous year, 
estimated in the same manner as the total income 
from all som^ces is estimated for the purposes of 
exemptions or abatements under the Income Tax 
Acts. By sect. 72 (6) all provisions of the Income 
Tax Acts relating to the persons chargeable & 
the collection & recovery of duty ifiiall, so far as 
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Sect. 8. — Aeeeeamenl: Svh-eect. 2, A. d? B>] 


they are applicable apply to the charge, assess- 
ment, collection & recovery of the super tax : — 
Held: (1) any individual, although not r^ident 
in the United Kingdom, whose total income 
entirely derived from property in the United 
Kingdom, when estimated in the prescribed 
manner, exceeds £5,000 is chargeable with the 
super tax in respect of that income ; (2) in cal- 
culating the income for super tax purposes it was 
immaterial to consider whether or not income tax 
had been deducted from it at its source. — ^B rooks 
V. Inland Bbvbnubj Oohrs., [19181 1 K. B. 267 ; 
87 L. J. K. B. 279 ; 118 L. T. 321 ; 34 T. L. B. 
142 ; 7 Tax Cas. 261, C. A. 


Annotations : — As to> (1) Apld. Crane v. I. R. Oomrs., [1919] 
2 K. B. 616. Refd. He Crosse, Oldham v. Crosse, [1920] 
1 Ch. 240 ; Whitney v. I. R. Comrs. (1925), 42 T. L. R. 68. 
As to (2) Refd. Samuel v. I. R. Oomrs.. [1918] 2 K. B. 
553. Oenercdly, Mentd. Royer v. South African Breweries, 
[1918] 2 Ch. 233 ; Patent (3astln^ Syndicate v. Bthering*- 
ton, [1919] 1 Cli. 306 ; Williams v. Slnge:^ Pool e. Royal 
Exchange Assoe., [1910] 2 K. B. 108 ; 1. R. Oomrs. u. 
Brooke. Murray e, I. R. Comrs., I. R. Comrs. t>. Leith, 
I. R. Comrs. v. Bell, I. R. Comrs. v. Portman, [1923] 2 
K. B. 814 ; Sheldrick v. South Afdcan Breweries, [1923] 
1 K. B. 173. 


655 , Non-resident alien — ^Power of com- 

missioners to assess where no return,] — Inland 
Bevbnub Oomrs. v. Hunt, No. 648, xmte. 

656. j — W hitney v. Inland 

Bevenbb Combs., No. 649, ante. 


B. Income diaiinguiahed from Capital. 

667. Special dividend — ^Part payment on sale of 
shares — ^Dividend declared before binding agree- 
ment for 8^e«] — Besp. had in July 1916, entered 
into negotiations with a Unancial corpn. for the 
sale at a price of £3 per share of the whole of his 
shareholding comprising 79,920 out of the total 
issued ordinary share capital of 80,662 £1 shares, 
in a CO. of which he was the managing director. 
One of the conditions attached to the proposed 
purchase was that, prior to the transfer of the 
shares, resp., by viHue of his controlling interest 
in the co., should induce the co. to declare out 
of the balance of its undivided profits a bonus or 
special dividend of 10s. per share on its ordinary 
shares, the proceeds of which should be held by 
resp. as part of the agreed purchase price. The co. 
duly declared such bonus or special dividend free 
of income tax, & free also of super tax up to a sum 
not exceeding £6,000 should a claim upon any 
shamholder for the latter tax arise by reason of the 
receipt of the bonus. Besp. received from the 
co. in Sept. 1916, a payment of £39,960 in respect 
of the bonus or specifd dividend on hi« shares. 
The temu of the agreement for sale were first 
mcluded in a written document in Oct. 1916, in 
which the purchase price was stated to be £2 10«. 

g er sh^, but in which resp. was stated also to 
e entitled to, & to have previously received, the 
or special dividend of lOs. per share, which 
h^ been declared subsequently to July 1916. 
Upon an appeal by resp. against the assessment 
w super tax made upon him for the year ended 

special comrs. held that the sum 
ol ^9,960 s, the mcotoe tax applicable thereto 
oonstiti^d part of the purchase price of the 
Buares & did not form part of resp.’s total income 


upon which he was liable to super tax for the 
year 1917-18 : — Held : the evidence before the 
special comrs. did not justify the conclusion of 
fact that an enforceable agreement for sale had 
existed beWeen the parties prior to the vhitten 
agreement of Oct. 12, 1916, & the bonus or special 
dividend therefore formed part of resp.’s income 
had not been received by him on behalf of the 
purchaser. — Inland Bevenub Oomrs. v. Sander- 
son (1921), 8 Tax Oas. 38, 0. A. ; mjtbeequent pro^ 
ceedinga, eub nom. Sanderson v. Inland Bevenotb 
Oomrs. (1924), 9 Tax Oas. 80. 

658 . Reimbursement of super tax as 

part of purchase price.] — Applt. had in J^uly, 1916, 
entered into negotiations with a financial corpn. 
for the sale of the whole of his shareholding in a 
co. of which he was managing director & in which 
he had the controlling interest. One of the con- 
ditions attached to the proposed purchase was 
that, prior to the transfer of the shares, applt. 
should induce the co. to declare out of the bailee 
of its undivided profits a bonus or special dividend 
of lOa. per share on its ordinary shares, the pro- 
ceeds of which should be held by applt. as part 
of the agreed purchase price. Tflie co. duly de- 
clared such bonus or special dividend free of 
income tax, Sc further agreed to pay super tax 
up to £6,000 as a maximum should a claim upon 
any shareholder for the latter tax arise by reason 
of the receipt of the dividend. Applt. received 
from the co. in Sept. 1916, a payment of £39,960 
in respect of the special dividend on his shares. 

The terms of the sale — ^including the arrange- 
ment for the payment of super tax up to £6,000 — 
were first embodied in a written agreement in 
Oct. 1916. The question of applt.^s liability to 
super tax in respect of the special dividend was 
raised in the case of Inland Eevenue Comre. v. 
Sanderson, No. 667, anie, which was decided 
in favour of the Crown by the K. B. Div. on 
July 26, 1920 — a decision confirmed by the Ot. 
of Appeal on May 31, 1921. On Dec. 6, 1920, 
i.6. after the sh^s had been transferred by 
applt., the said sum of £6,000 in respect of super 
tax was duly paid to applt. by the purchasing 
corpiL out of the profits of the co. ; — Held : applt. 
received the said sum of £6,000 under the agree- 
ment of Oct. 1916, as part of the purchase price 
of the shares sold by him. Sc not in his capacity 
as a shareholder, Sc that the said sum accordingly 
did not form part of his income for super-tax 

g urposes. — Sanderson v. Inland Bevenue 
OMRS. (1924), 0 Tax Oas. 80. 

659. Applied to purchase of shares already 

issued — ^Distinguished from capitalisation of profits.] 
— ^To enable a particular director to withdraw 
from the management of a co. it was arranged that 
the greater part of his shareholding should be 
available for purchase by the remednuig share- 
holders, of whom applt. was one, in proportion to 
their existing holdings. In order to provide them 
with funds for this purpose the directors on 
July 6, 1917, recommended that £45,000 should 
be distributed out of the profits of the co. by way 
of 8x>ecial dividend, Sc the retiring director further 

K d to apply the special dividend on his own 
B Sc the cash received for their sale in taking 
up £46,000 debentures in the co. 

On July 16, 1917, at an extraordinary general 


PART XI, SECT, 8, SUB-SECT. 2.— B. 

^ eetaie-^Part 

retained trustees — Fw capUdl vur- 

inatfuwient^Under 
onutied, to 

ta© ovonts which happened, dtutos 


the subsletenoe of the trust of thi 
residuary estate, to occupy a mansioii 
“pw & grounds so long as the trusteei 
fiip^d &d it exp^ent to retain i 
to their hands unlet, the trustees betoi 
dhreot^ to hold it to trust for tht 
liferrait use " of reap, so long as hli 


mother should remain aUre, subject 
to his not contravening a certain con- 
dition. Resp. had no power to let 
the property. The residuary estate 
was to be held in trust until the mtges. 
on the residua^ estate had been 
reduced to £100,000, the ultimate 
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meeting of the oo. a resolution was accordingly 
passed declaring, out of accumulated profits, 
special dividends on ordinary & preference sharos 
amounting to £60,000 in all, or £45,000 after 
deduction of income tax. Prior to the passing 
of the resolution applt. signed a letter authorising 
the directors to use his portion of the specud 
dividend in payment of the consideration money 
for such of the retiring director’s shares as were 
urchased by him, A similar letters were signed 
y the other shareholders. With three exceptions 
the existing shareholders, including applt., duly 
applied their portion of the dividend to the 
purchase of shams from the retiring director, who 
in turn duly took up & paid for £45,000 debentures 
in the co. : — Held: the transaction was in no 
sense a capitalisation of profits, the special dividend 
was receivable by the shareholders as income, & 
the arrangement, whether binding or not, to apply 
it in the purchase of other shares in the co., could 
not aftect applt. *s obligation under Finance 
1909-1910 Act, 1910 (c. 8), s. 66 (2), to include 
his portion of that dividend in his total income for 
the purposes of super tax for the year ending 
Apr. 5, 1919. — Rob v. Iniand Revenue Combs. 
(1924), 131 L. T. 255 ; 8 Tax Cas. 613. 

600. Distribution of reserve fund — Dis- 

tributable in cash or shares at option of directors.] — 
Resp. was one of several directors of a limited co. 
who between them held all the ordinary shares 
therein. In June of each year from 1911 to 1915 
inclusive, the co. in generaJ meeting set aside out 
of profits certain sums as a reserve fund to be at 
the complete disposal of the directors for the time 
being, & in particular as a provision for equalising 
dividends. On the retirement or death of any 
director a proportionate share of this “ Dividend 
Equalisation Fund ’’ was payable to him or his 
legal’ representatives. 

On Mar. 27, 1919, the co. passed a resolution 
authorising the directors to distribute the f\md 
among the ordinary shareholders ** as a funded 
debt payable at the option of the directors in 
cash or in fully paid preference shares at par,” & 
four days later fhe directors resolved to pay the 
fund in cash &: to credit the amount to which each 
shareholder, director, was entitled to his loan 
accoimt with the co., but no special arrangement 
was made as to interest on the amounts so credited 
or for their redemption by the co. The directors’ 
loan accounts were used for crediting their fees, 
dividends & interest, & they were in the habit of 
withdrawing vaiying amoimts therefrom from 
time to time. Interest was allowed on these 
accounts at 5 per cent, up to Apr. 1, 1917, & 
therea^r at 6 per cent. : — Held : the Dividend 
Equalisation Fund was receivable by the directors 
as income on the passing of the resolutions in 
Mar. 1919, & resp.’s share of the fund was there- 
fore properly included in computing his total 
mcome for super tax purposes for the year 1919-20. 
— ^Inland Revenue Combs, v. Doncaster (1924), 
03 L. J. K. B. 338 ; 131 L. T. 317 ; 40 T. L. R. 
433 ; 68 Sol. Jo. 596 ; 8 Tax Oas. 623. 

681. Distributable in cash or shares 

at option of shareholder.! — ^Resp. was a share- 
holder ^ a limited co., which resolved to ^vide 
part of its reserve fund by way of bonus dividend. 


shareholders being entitled, , instead of taking 
payment wholly in cash, to allow part of the 
amount coming to them to be applied m satisfying 
the sum payable in respect of a portion of certain 
new shares proposed to be issued to shareholders. 
Resp., in exercise of this option, accepted a nximber 
of shares &; r^eived cash in respect of the rest of 
the bonus dividend. Resp. was assessed to super 
t^ in respect of the shares & the rest of the bonus 
dividend : — Held : as resp. had an option whether 
he would take the bonus dividend in cash or in 
shar^, & as it was resp., & not the co., that had 
applied a portion of the bonus to payment for 
snares, the distribution of both cash & shares was 
a distribution not of capital, but of income, & the 
assessment was right. — I nland Revenue Combs. 
V. Com (1926), 42 T. L. R. 329; 70 Sol. Jo. 
445. 

662. .] — Roberts v, Hanes 

(1926), 161 L. T. Jo. 169. 

663. Distribution of bonus — ^No option to share- 
holders to take cash — ^Distribution by company as 
capital — Shares authorised but unissued.] — Resp. 
in each of these cases was a shareholder in a 
limited co., which, under the authority of its 
arts, of assocn., had declared a bonus out of its 
undivided profits, in satisfaction of such bonus, 
had allotted to its shareholders as fully paid up 
certain ordinary shares forming part of the co.’s 
authorised but unissued capital. 

The shareholders had no option to receive cash 
in lieu of shares in satisfaction of the bonus : — 
Held : the shares credited to resp. in respect of 
the bonus, being distributed by the co. as capital, 
were not income in the hands of resp., which he 
was required to include in his return of total 
income from all sources for the purposes of super 
tax assessment. — I nland Revenue Combs, v. 
Blott, Inland Revenue Combs, v. Greenwood, 
[1921] 2 A. C. 171 ; 90 L. J. K. B, 1028 ; 126 
L. T. 497 ; 37 T. L. R. 762 ; 65 Sol. Jo. 642 ; 8 
Tax Cas. 101, H. L. 

Annotations : — ^Distd. Pool v. Guardian Invostmont Trust 
Co., [1922] 1 E. B. 347. Consd. Sheldrick v. South 
African Breweries [1923] 1 K. B. 173 ; I. II. Comra. r. 
Burrell, [1924] 2 E. B. 52. Ezpld. ft Dittd. 1. K. Comrs. 
V. Doncaster (1924), 93 L. J. K. B. 338. Apld. Re Speir, 
Holt V, Speir, [1924] 1 Ch. 359 ; I. R. Oomrs. v. Fisher’s 
Exors., [1925] 1 E. B. 451. Consd. Re Hys. Act, 1921, Sc 
Standard Charsres Schedule (1925), 94 L. J. K. B. 364. 
RMd. Bradbury v. English Sewing Ck>tton Co., [1923] 
A. C. 744. 

664. Debenture stock.] — co. 

which had in its balance sheet a large amount of 
undistributed profits, including a sum standing to 
the credit of profit & loss account, reserve fund & 
suspense account, resolved that part of these 
profits should be distributed as a bonus that 
debenture stock should be issued to the ordina^ 
shareholders, pro rata, & accepted by them in 
satisfaction of the bonus. The debentures, 
which could be enforced by the shareholders in 
certain events only, were issued accordingly : — 
Held : the debenture stock was not income to the 
recipients ft was not liable to assessment to super 
tax, inasmuch as what was received by the slu^- 
holder was not something as to which he could 
exercise his own choice ft volition. — Inland 
Revenue CoMRa v. Fisher’s Executors, [1926] 
1 K. B. 451 ; 94 L. J. K. B. 310 ; 132 L. T. 


remainder being to reap, absolutely Sc 
m fee, if tbenTlvlng, A in default to 
bis issue. 

„ The assessments to Income Tax 
^hedule A in respect of the 
ho^e ft grounds ft under Sohodule B, 
in respect of the grounds were made in 
rj® of r^., but the tax was paid 
^7 the trustoeir 


Under his ante-nuptial marriage 
contract resp. assigned to trustees his 
interest in certain shares in a oo. on 
trust to pay the Income to himself for 
life, but, in the event of the yield, 
from certain of the shares exceeding 
the rate of 12| per cent, free of income 
tax In any year, the trustees were to 
retain such excess income ft apply 


it from time to time in reducing two 
charges on the trust funds created hy 
resp. ^ 

^biect to a life interest to resp. s 
wife, if she snrvlyed him the settled 
funds were to go to the children ft 
in default of ohuo^ to attain a vested 
interest, to revert to resp. Resp. was 
given power to redeem the trust funds 
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Sect, 3. — Aaeeaament: Svb-aecL 2, B, iSs C.; avib^ 
aect 3, 


278 ; 41 T. L. B. 63 ; 69 Sol. Jo. 103, C. A. ; affd., 
42 T. L. B. 340, H. L. 

Shares held in another company.] — Com- 
pare No. 95, awYe. 

Bonus dividends, generally, see Oompakibs, 
Vol. IX., pp. 696, 697. 

665« DlsMbution of undivided profits on wind- 
ing up.] — On the winding up of a limited co. the 
un^vided profits of past years, Sd of the year in 
which the winding up occurred were distributed 
among the shareholders, of whom resp. was one : — 
Held : suffer tax was not payable on the undivided 

g rofits as income, because in the winding up they 
ad ceased to be profits & were assets only. — 
Inland Bbvenub Combs, v. Burrell, [1924] 2 
K. B. 62 ; 93 L. J. K. B. 709 ; 131 L. T. 727 ; 40 
1. L. B. 662 ; 68 Sol. Jo. 694 ; 9 Tax Cas. 27^ 
C. A. 

^nn^o/ion .-^OMd. I. R. Comra. v. Flsher’a Exors., [1925] 

1 K., a. 451. 

666. Distribution of profits — ^Assets of company 
written up — Loans to directors written off.] — ttatt. 
V . Inland Bevenue Comrs. (1926), 161 L. T. Jo. 
236. 

Retention of profits by company — Company of 
limited membership.]— /Sfce 1922 Act, s. 21. 

667. Annual percentage of profite of Invention 
sold— Distinguished from price payable by instal- 
mente.] -J. was the owner with T. of a patent, 
which prior to Sept. 1913, was by licence worked 
by a CO. of which J. & T. were sole directors & 
shareholders. On that date the rights in the 
invention, together ^ with other benefits, were 
assigned to the co. in consideration of a sum of 
money & certain other payments described as 
royalties in the assignment. J. was assessed 
to super tax upon the sum received by him in 
respect of the so-called royalties for the year 
ended Apr. 5, 1916, & appealed on the ground 
{inter aha) that the sums received by him were 
part of the purchase-money & constituted capital 
& not mcome : — Held: (1) the sums paid were 
annual payments within the meaning of the 
Income Tax Acts, & J, was properly assessed. 

(ii) It has been urged that the annual payments 
now m question, being 10 per cent, upon the sales 
of macMnes for ten years, is part of the considera- 

paid for the transfer from applt. 
of lus propeHy. Soitia; but there is no law of 
W “variaWe principle that because 
It can be that a certain payment is considera- 
tion for the tramfer of property it must be looked 
upim as pnee m the character of principal. In 

be had to what the sum is. 

A TOll his property for a sum which is 

to be paid m imtalments, & when that is the case 
the payments to him are not income. Or a m..' 
^ Mil his proMity for an annuity. In tt^ 

appUes (Eo^tt, J.). 

^ . something which rose or fell with 

th^t'hflSfv business. When a m^ does 

an income ; it is in the nature of 
)eo^I-i^ on that ground I decide this case 
( OWI.ATT, J.). ^JONBS V . IniAND EEVENUE 


torciOO^MO to be hdd on the same 
8ohed(i^“T®^B 

bow S ^linS Sii the towme^MdSi 
the marriage contract tromtte 


OoHRS., [1920] 1 K. B. 711 ; 89 L. J. K. B. 129 ; 
121 L. T. 611 ; 7 Tax Oas. 310. 

Annotation .* — As to (2) Refd. East Indian Hy. v. Secretary of 
State in Connell of India (1024), 40 T. L. R. 241. 

668. Income of trust estate — ^Accumulated for 
benefit of infant.] — ^Testator by his TdU gave cer- 
tain real estate to trustees upon trust for the 
eldest of his sons who should be living at the time 
of his death absolutely upon his attaining the 
age of twenty-one years, & falling such son he 
directed the same to fall into & be held upon the 
same trusts as were declared concerning ^ resi- 
duary estate. He gave the ^sidue of his property, 
both real & personal, to his trustees, subject to 
certain payments to his wife, upon trust for all 
his children in equal shares which were to be an 
interest absolutely vested on his death. He 
empowered the trustees to apply the whole or 
such part as they thought fit of the income of the 
property or share to which any infant should be 
entitled or contingently entitled towards his or 
her maintenance, education or benefit, &; he 
directed the trustees to accumulate the unapplied 
surplus income, such accumulation to bo added 
as capital to the property or share whence the 
same should have arisen. Testator at his death 
left four children, all of whom were infants. 
The trustees made certain payments to testator’s 
widow in accordance with the terms of the will & 
accumulated the surplus income. An assessment 
to super tax was m^e upon one of the trustees 
in respect of the accumulated income arising from 
the estate specifically bequeathed in trust for the 
eldest son & from the one-fourth share of the 
residuary estate to which the eldest son was 
entitled ; — Held : inasmuch as there was a trust 
in testator’s will to accumulate the income subject 
to a power to the trustees to apply such sums as 
they thought proper for the maintenance of 
testator’s children, the portion of the income which 
was accumulated was not the income of the 
uffant eldest son, such accumulations coming to 
him not as income but as capital, & were therefore 
not liable to assessment to super tax, — Inland 
Bevenue Comrs. v. Blackwell, [1924] 2 K. B. 
361 ; 93 L. J. K, B. 1001 ; 40 T. L. B. 801 ; on 
appeal, [1926] 1 K. B. 389 ; 134 L. T. 372, 0. A. 

669. Share of residuary estate — Income accruing 
to estate — ^After residuary account delivered.] — 

An individual was entitled absolutely under the 
will of his mother who died in 1912 to one half of 
her residuary estate, which included her interest 
m certain surplus rents & profits undisposed of 
by his grandmother’s will until certain events 
should happen. The exors. of his mother’s will 
dehverod a residuary account of her estate on 
Dec. 19, 1914, including the sums received by 
them up to that date in respect of the said surplus 
income from the grandmother’s estate, but the 
value of his mother’s interest in that estate was 

estate duty purposes until 
11, 1919, &, under Legacy Duty Act, 1796 
136), s. 11, legacy duty remained to be paid 
from time to time under his mother’s will on the 
several sums of surplus income as & when received 
by her exors. Assessments to super tax were 


SSSSw 5^ accumvMed profits — 
^ifributea among ahareholdere — 
^aue of new Where the sur- 

of proats of a oo. 
beJflg distributed among its 
capitalised xmSetn 
special resoluUon of the oo., ic new 
wore issued to the sSSetoldeS 

shares 

were not taxable as income, that the 


shareholders were not liable to super- 
tax on the value of the new shares 
Issued to them. — ^I noomb Tax Comb. 
|gp. (MAnRAS) V. BiVNY & Oo. 
(^r^) (1924). 1. L. H. 47 

Mad. 837.— DVD. 

_ ^ . “•) — ^In 

H. Co. by resolution decided tib in- 
crease Ite ^capital by 830,000. h: to- 
wards that end to oapllhlise the Bum 
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made on the son for the years 1914-15 to 1917-18 
inclusive in respect of the idiare of such surplus 
income receivable by him for the respective pre* 
ceding years. On appeal to the Special Oomrs., 
he contended (1) that his share of the said surplus 
income was receivable by him as capital &; not 
as income; (2) that the residue of his mother*8 
estate could hot be ascertained imtil her interest 
in the grandmother’s estate had determined & 
that until then the income of the estate was the 
incotne of the exors. & not of the residua^ 
legatees ; (3) that each pa 3 nnent of the said 

surplus was a separate legacy chargeable with 
legacy duty which had in fact been paid thereon 
as such was capital & not Income ; & (4) 
alternatively that the legacy duty charged & 
paid on such payments was a proper deduction 
for super tax purposes. The Special Comrs. 
decided that the residue of the mother’s estate 
was ascertained not later than the date of the 
delivery of the residuary account on Dec. 19, 
1914, & that as from that date the son’s share of 
the said surplus income was receivable by him as 
income & should be included in the computation 
of his income for super tax purposes, subject to 
deduction of the legacy duty charged thereon ; — 
Held : as the mother’s estate was still in course 
of administration up to 1919 at least, the sujmlus 
income received up to that date did not belong 
specifically to the residuary legatees, & the son 
was accordingly not assessable to super tax for 
the years in question in respect of any part of 
such surplus income. — ^Herbert v. Inland 
Revenue Comrs., Inland Revenue Comrs. v. 
Herbert (1925), 9 Tax Cas. 693. 

670. Reimbursement of super tax — In respect 
of special dividend — ^Dividend declared as part con- 
sideration for sale of shares.] — Sanderson v. In- 
land Revenue Comrs., No. 658, ante. 

Compare No. 600, ante, 

C, Other CcLsea, 

671. Loans to governing director of one man ” 
company — Out of profits of company — ^No dividends 
declared.] — Inland Revenue Comrs. v. Sansom, 
No. 612, ante, 

672. Income received by vendor of securities — 

Securities sold cum Interest— hacome handed over 
to purchaser.]— The holder of certain registered 
notes of a limited co., the interest on which was 
payable half-y^ly on May 31 & Nov. 30, imder 
deduction of income tax, sold them with the 
accrued interest under a contract of sale dated 
Nov. 29, 1922. The transfer was not executed 
until Dec. 14, 1922, & the co.’s books being closed 
from Nov. 16 to Nov. 30, for the purpose of the 
paying the interest then due, the half-year’s 
interest on the notes in question was paid, less 
income tax, to the vendor on or about Dec. 1, & 
such net amount was handed over by him to the 
purchaser under the rules of the Stock Exchange. 
An assessment to super tax was made upon tlie 
vendor for the year 1923-24 in respect of the gross 
amount of the half-year’s interest paid on Nov. 30, 
1922, but he contended that such interest did not 
form part of his income for super tax purposes, & 
the Special Comrs., on app^, discharged the 
assessment : — Held : for super tax purposes the 
mterest in question was not income of the vendor 
/Si purchaser. — ^Wigmorb v, Summbrson 

(Thomas) & Sons, Dtd., Inland Revenue 


Combs, v. Oaklet, 11926] 1 K. B. 131 ; 94 
L. J. K, B. 830 ; 41 T. L. R. 668 ; 69 Sol. Jo. 
679 ; 9 Tax Cas. 577, 582. 

678. Income received by owner of shares — Held 
on voluntaiy trust — Intention to transfer shares at 
future date.] — Resp., who was the principal share- 
holder & h^d the controlling interest in a co., set 
aside a certain number of his shares for transfer 
to certain employees of the co. on the terms that, 
until the actual transfer, he was to receive the 
dividends, & that when the total of the dividends 
on the shares set aside for an employee amounted 
to the par value of a share, the share so paid for 
should be transferred to the employee. Resp. 
w^ assessed to super tax on the dividends re- 
ceived by him on the shares so set aside : — Held : 
since the dividends as they accrued were dividends 
of resp., although he might be under obligations 
with regard to them in the future, they formed 
part of his income for the purpose of assessment to 
super tax. — Inland Revenue Comrs. v. Parsons 
(1925), 41 T. L. R. 572 ; 69 Sol. Jo. 663. 

674. Conversion of flirm into company — ^Appro- 
ilonment of profits & dividends for assessment.] — 
Resp. was a partner in a firm on which early in 
the assessment year 1919-20 an assessment to 
income tax was made for that year under Schedule 
D. on the average of the three previous years* 
trading. On Sept. 3, 1919, the firm sold their 
undert^ing as irom Jan. 1, 1919, with all its 
profits to a limited co., & resp. became the holder 
of 21,000 shares in the co. For the year ending 
Dec. 31, 1919, the co. declared a dividend. In 
computing the assessment of resp. to super tax 
for the year 1920-21 resp.’s share of the firm’s 
income tax assessment for the year 1919-20, 
apportioned up to Sept. 2, 1919, was included, & 
there was also included such portion of resp.’s 
dividend above mentioned as would be left by 
excluding the amount that accrued on a de die 
in diem basis from Apr. 6 to Sept. 2, 1919. On an 
appeal by resp. against the super tax assessment 
the Special Oomrs. held that such proportion of 
the dividend as was paid out of the profits for the 
period Jan. 1, 1919, to Sept. 2, 1919, must bo 
excluded, & they reduced the assessment accord- 
ingly ; — Held : as the dividend paid was in respect 
of the whole year 1919 & not merely in respect 
of the period from Sept. 3 to Dec. 31, 1919, the 
original super tax assessment amounted to double 
taxation, & the decision of the Special Commis- 
sioners must bo affirmed. — Inland Revenue 
Comrs. v, Roberts (1925), 41 T. L. R. 623 ; 9 
Tax Cas. 603, C. A. 


Sub-sect. 3. — How Calculated. 

A, In General. 

See 1918 Act, s. 6 ; 1920 Act, sched. III. 

676. Income of partner.] — ^Applt. was a partner 
in a firm &, consequent upon the retirement of 
another partner on Sept. 30, 1908, became entitled 
to a further percentage of the profits of the firm. 
Applt. himself retired from the firm on Sept. 30, 
1909. In making the super tax assessment for 
the year ended Apr. 5, 1910, applt.’s income in 
respect of the paAnership profits was computed 
by first t alcing the Schedule D. assessment on the 
firm for the year ended Apr. 6, 1909, which assess* 
ment was based on the average profits of the 


undivided profits, & dents, as shareholders, received a large 1917, & were not therefore amessable 
TO aistribute the relative shar^ as a number of such bonus shares : — HrZa ; lor super tax under the provisions of 
the shareholders in pro- that the shares so distributed were that Act. — I xiand Rxvbnub Combs* 
Ion to their holdings. This resolu- ** reoeipts or accruals of a capital [1923] App.D. 347. AF. 

was carried into effect & lespon- nature ** in terms of sect. 6, Act 41, 
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Sect, 8. — ABseeem&nt: Svb-aeot, S, A. dh jg«] 

firm for the three years ended Mar. Sit 1908t & 
then taking applt.’s share of that average to which 
he was entitle under the two agreements govern- 
ing the distribution of the partnership profits 
during the year ended Apr. 5, 1909, that {s, the 
year preceding the year of the super tax assess- 
ment. Applt. claimed that, in computing for 
super tax purposes his income derived from the 
pairtnorship profits, his share should be computed 
on the basis of the actual amount received by him 
either during the year of the s;^er tax assessment 
or during the previous year : — Meld : the principles 
adopted in making the assessment were correct. — 
Gaunt v. Inland Bbvbnub Combs., [1913] 3 
K. B. 395 ; 82 L. J. K. B. 1131 ; 109 L. T. 665 ; 
7 Tax Cas. 219. 

Annotation: — Refd. I. R. Comrs. v. Blott, I. R. Comrs. v. 

Greenwood (1921), 8 Tax Gas. 101. 

676. Income tax assessment — ^Right of commis- 
sioners to adopt.] — ^For the purpose of assessment 
to super tax, under Finance 1909-10 Act, 1910 
(c. 8), s. 60, the amount of the profits derived by 
the taxpayer from his business during the year 
preceding the year of assessment to super tax 
IS not to be ascertained by taking the actual 
amount of the profits made in that year, but by 
taking the average of the profits for three years 
preceding ; So if, on the heanr^ of an appeal against 
an assessment to super tax, it is admitted by the 
taxpayer that the amount of the profits for the 
year in question, ascertained in that way, is 
correctly stated in an assessment to income tax 
made on the taxpayer under Schedule D., the 
Special Comrs. are entitled, without taking evi- 
dence, to adopt that assessment for the purposes 
of the super tax assessment. 

If the owner of a business sells it to a co., the 
business is not discontinued within Finance 
Act, 1907 (c. 13), 8. 24 (3). — ^Bartlett v. Inland 
Revenue Combs., [1914] 3 K. B, 686 ; 84 L. J. 
K. B. 106 ; 111 L. T. 852 ; 7 Tax Cas. 229. 

Annotation : — Reid. I. R. Comrs. v. Roberts (1925), 41 

T. L. R. 623. 

677. Whether conclusive against tax- 

payer.] — ^For the purpose of assessment to super 
tax under Finance 1909-10 Act, 1910 (c. 8), s. 60, 
the sum at which the taxpayer had been assessed 
to income tax under Schedule D. for the year 
preceding the year of assessment to super tax 
is not conclusive So binding on the Special Comrs., 
So the taxpayer may prove what was in fact his 
income for such preceding year. — ^Inland Revenue 
COB iRS. V, Brooks, [1916] A. C. 478 ; 84 L. J. K, B. 
404 ; 112 L. T. 523 ; 31 T. L. R. 89 ; 69 Sol. Jo. 
160 ; 8vb nom. Brooks v. Inland Revenue 
Combs., 7 Tax Cas. 236, H. L. ; affg. 8. C. attb nom. 
Brooks v. Inland Revenue Comrs., [1914] 
1 K. B. 579, 0. A. 

Annotations .*-— €onfd. Davis v, I. R. Comrs., [1923] 1 K, B. 

370. Retd. Bartlett v. 1. R. Comrs., [1914] S K. B. 686 ; 

I. R. Comrs. v. Massy (1915), 88 L. J. K. B, 824, n. ; Howe 

V. I. R. Comrs., [1918] 2 K. B. 584 ; 1. R. Comrs. v, Burrell, 

[1924] 2 K. B. 62. 

See^ nowt 1918 Act, s. 6 (2). 

678. Whether ascertainable by three years’ 
average — Profits from business.] — B artlett v. 
Inland Revenue Comrs., No. 676, ante. 

679. ** Total income from all sources ” — What 
must be considered — Whether income tax deducted 
at somce.] — ^B rooke v. Inland Revenue Combs., 
No. 664, ante. 

680. Dividends paid tax free — ^Tax added to 

^minal amount of dividend.]— ~In calculating for 
the purooses of the super tax the income of a 
shareholder in a co, which pays dividends on 


its shares **free of income tax,** there must be 
added to the amount of a ** tax free ’* divided 
received by the shareholder the amount of the 
income tax paid by the co. in respect of that 
dividend. — S amuel v. Inland Revenue Comrs., 
[1918] 2 K. B. 553 ; 88 L. J. K. B. 688 ; 119 
li. T. 642 ; 34 T. L. R. 562 ; 7 Tax Cas. 277. 

Annotations: — Reid. Davie v. I. R. Comrs. (1922), 92 

L. j. K. B. 252; Hartland v. Digues, [1925] 1 K. B. 

372. 

681. Annuity to reimburse super tax.]- 

Applt. received under the will of her late husband 
a certain income So in addition an annuity of such 
an amoimt as in each year would reimburse to 
her all super tax payable by her. She was assessed 
to super tax for the year 1913-1914, So the trustees 
under the will paid the tax charged under the 
assessment out of the trust moneys held by them, 
from which income tax had been deducted at the 
source. 

An additional assessment to super tax for the 
ear 1914-1915 in respect of the super tax thus paid 
y the trustees on applt.’s behalf of the income tax 
^plicable thereto was made upon applt. : — 
Meld : the additional assessment had been 
correctly made, So the amount of the super tax 
paid for applt. plus the income tax applicable to 
that amount formed part of her total mcome for 
the purpose of super tax. — ^Meeking v. Inland 
Revenue Comrs. (1920), 7 Tax Cas. 603. 

Annotation .—Reid. Be Qretton's ladonture. Re Ratollfl 

8c Brlnckman*s Tnists, Hood v. Byron, [1923] 1 Oh. 77. 

Income of married woman.] — See Sect. 4, post. 

682. Lump sum — Paid as composition for share 
of annual profits — ^Distribution over years covered 
by composition.] — In consideration of an advance 
of £7,000 made by an individual to a co. in 1906, 
he received (1) from the co., £7,000 6 per cent, 
debentures repayable by the co. after Dec, 1914, 
by half-yearly instalments of £500, & (2) from a 
director of the co., 6,000 £1 ordinary shares, being 
one-fifth of the total share capital of the co., of 
which he was to retransfer 400 shares on receiving 
each payment of £500 ; subject to certain adjust- 
ments he was also to receive one-fifth of the co.’s 
profits each year up to. Dec. 1914, So thereafter 
a share of the profits corresponding, in efiect, to 
the proportion of the £7,000 debentures remain- 
ing unr^aid from time to time. No payment 
was made by the co. to him in respect of the 
profits for the years 1915, 1916, So 1917 until Jan. 
1920, when, following a resolution in general 
meeting in June, 1919, a sum of £6,000 was paid 
to him m settlement of the liability for those three 
years. B[e received no further payment in respect 
of profits until May, 1921, when, following resolu- 
tions of the directors & the shareholders in general 
meeting in Dec. 1920, he was paid £10,000 in fv^ 
settlement of the liability uuder the ag^ment up 
to Dec. 31, 1921, the prospective date of its termina- 
tion. 

The sums of £6,000 So £10,000 were assessed 
to super tax for the years 1920-21 So 1921-22 
respectively as forming part of his total income for 
the years 1919-20 So 1920-21 respectively, on 
app^, the special comrs. confirmed the assess- 
ments: — Held: under the original agreement, 
he was entitled to have his share of the profits 
paid to him each year, &, for the purpose of com- 
puting his income for super tax purposes, the 
said sums of £6,000 So £10,000 must be spread over 
the years in respect of the profits of which they 
were paid, subject, however, to the entire exclusion 
from liability to super tax of such part of the sum 
of £10,000 as represented a composiiion of bk 
right to receive a share of the profits of the year 
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1921. — BAvnj&Y V* Inland Buvbnub Cobibs. 
(1925), 184 L. T. 602 ; 9 Tax Oas. 881. 

B, Deductiom. 

See 1918 Act, 8s. 27, 207 ; 1920 Act, ss. 1 6-18. 

688. Life insurance premiums — Policy mort- 
gaged to insurance company.] — ^Applt.,forthep^- 
pose of raising certain sums of money, bv a series 
of deeds gran^d his life interest in certain estates 
& assigned an insurance policy on his own life to 
an insurance co. by way of mtge. & covenanted 
to pay interest on tne sums advanced & to pay the 
insurance premiums : — Held : for the purpose of 
the calculation of the super tax applt. was not 
entitled to deduct the premiums from his income. 
— Howe (Earl) v. Inland Bkvbnub Cobirs., 
[1919] 2 K. B. 836 ; 88 L. J. K. B. 821 ; 121 
L. T. 161 ; 36 T. L. B. 461 ; 63 Sol. Jo. 616 ; 7 
Tax Cas. 289, C. A. 

Annotaiiona Oonsd. Kossdale v. Fryer, [1922] 2 K. B. 

303. BeM. Btooker v. 1. H. Comrs.. ri019] 2 K. B. 702 : 

Williams v* Sinser, Pool v. Royal Exchange Assoe., [1910] 

2 K. B. 108 ; Smith v. Smith. [1923] P. 191 ; I. R. Comrs. 

V. Hay (1024), 8 Tax Oas. 636. 

Policy on life of & loan to wife* 
For benefit of husband.] — ^A wife, in order to render 
her husband financial assistance, obtained a loan 
from an Insurance co., applied the greater part 
of it in the purchase of shares from him, & gave the 
shares & a policy on her own life effected with the 
insurance co. to the co* as security for the loan. 
The dividends on the shares were to be received 
by the co., &; applied in paying (a) interest on the 
loan, (b) premiums on the policy, & (c) an annual 
sum of £500 in reduction of the principal of the 
loan, any balance remaining being payable by 
the CO. to the wife. As collateral security she also 
charged her life interest under her marriage settle- 
ment with the amount (if any) by which the 
dividends fell short of the sum required to cover the 
interest & premiums, as her mterest under the 
settlement was subject to a restraint on anticipa- 
tion, the sanction of the ct. was obtained to the 


whole scheme. In fact the dividends consider- 
ably exceeded the parents (a), (6) & (c), Sn the 
balwces were duly paid to the wife. The husband 
contended that only the said balances of dividends 
paid to his wife should be included in the computa- 
tion of his liability to super tax, while the Bevenue 
contended that the full amount of the dividends 
should be included, subject only to a deduction 
of the interest paid on the loan : — Held : the full 
amount of the dividends on the said shares less 
only the loan interest, was income of the wife, &i 
must be included in the confutation of the 
liability to super tax. — Inland Bkvbnue Oobirs. 
V. Paterson (1924), 9 Tax Cas. 163, 0. A. 

685. Deductions allowed In assessing income 
tax.] — ^Applt. was assessed to super tax for the 
year ended Apr. 5, 1922, in the sum of £6,001 by 
reference to his total income for the previous year 
as assessed to income tax. In the assessment to 
income tax under Schedule E. for the previous 
year in respect of a pension of £900 included in the 
total income, the allowances to which he had 
proved himself to be entitled under 1920 Act, 

. ss. 16-18, had been duly granted to him. Applt. 
appealed against the super tax assessment for 
tne year 1921-22 &, contended that, inasmuch 
as a personal allowance of £225 had been granted 
to him in computing his income tax liability for 
the year 1920-21, a similar allowance should be 
made in computing to super tax for the year 
1921-22 ; that super tax, being an additional 
income tax, was not chargeable on an income 
greater than that liable to income tax ; that 
income tax ought to be deducted incalculating 
the amount of income liable to super tax; & 
that, in view of Schedule E., r. 1, the income tax 
under Schedule E., payable by him for the previous 
jrear in respect of the pension, should be deducted 
in arriving at the amoimt of pension income liable 
to super tax: — Held: (1) the liability to super 
tax is required, by 1918 Act, s. 5, as amended by 
the Third Sch^ule to 1920 Act, to be based on 
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t. Life insurance premiums — Mori- 
gage inierest.] — B. had raised moneys 
on mtee. of his* life estate in settled 

S roperty, 6c had further secured the 
ebts by policies of Insuranoe on his 
life. M. was a party to the mtges., 
6c oovenantod to pay the interest on 
the loans 6c the premiums on the 

S olicies in case of non-payment, by 
!. B. never made any payment of 
interest or promluma, 6c M. had been 
obliged to pay the same : — Held : the 
gross taxable income of M. for the pur- 
poses of super tax was liable to be 
diminished by the annual sums which 
he WM under a legal obligation to pay, 
whether in respect of premiums on 
the policies of insurance or the interest 
on mtges. — ^BI assy (Lord) v. Inland 
Rb^nub Comrs. (191^, [1919] 2 
E. B. 354, n.; [1918] 2 K. B. 598, n. 
— 'IR, 

^ Legacy duly on tcMuoitu income 
--T/iougA trustees primarily liable.\^ 
Applt. was entitled under a will to 
a sh^ of the net annual income of 
^tetor*s re^duary estate. Legacy 
duty was chargeable on the sums so 
J^-^ble TOm yew to year, 6c was duly 
paid to the Crown by the trustees, who 
ded^ted it from their rexnlttamoes to 
applt. “HeW ; although the trustees 
wero primarily accountable for the 
duty. It was, in eJIeot. a per- 
dWJgdtion of applt., 6c that the 
receivable under the bequest 
had been r^htly inolud^ in the com- 
01 his total income for the 
p^OBM of super tax in the full 
if his share of the net reeiduair 
uufl Uie income tax applioabie 
without dedn^on of the 


legacy duty paid by the trustees on 
his behalf. — C olville v. Inland 
Revenue Combs. (1923), 8 Tax Cas. 
442.--SOOT. 

b. Losses in occupation of land 
for hushandry,] — Held : a taxpayer in 
making a return of his income of the 
previous year for the purposes of the 
super tax is entitled to claim as 
deductions losses sustained in hus- 
bandry although these losses had not 
been claimed as deductions from his 
income tax 6c although his claim was 
not made within 6 months after the 
year of assessment. — Hill v. Inland 
MVENUE, [1012] S. C. 1240. — SCOT. 

0 . Dividend — “ Tax free *M — 
Shares of the nominal value of £1,000 
were purchased Nov. 1919, at the price 
of £1,060, the £60 being expressly 
stated in the contract as covering 
dividend accrued to the date of pur- 
chase. May 1920 a tax-free dividend 
of £100 for the year to Feb. 28, 1920, 
equivalent to £142 with the addition 
of income tax, was declared 6c paid. 
In his return of total income for super- 
tax purposes, the purchaser sought to 
deduct a portion of the dividend re- 
ceived, in respect that it represented 
the capital expended by him In pw- 
ohasing the accrued dividend : — Held : 
the whole amount of the dlvidend^as 
income of the purchaser notmti^ 
standing the terms of the contract, 6c 
fell to be included by him in his return 
of total income. — Inland Revenue 
Combs, v. Forrest, [1924] S. 0. 450. — 
SCOT. 

d. Annual sums paid out of pro^ 
petty or profitsA — ^By antenuptial mar- 
riage-contract the hdr-apparent to an 
entailed estate, with the conaent of 


the heir in possession, appointed an 
annuity to his wife 6c made certain 
proviBions for his younger children pay- 
able at his death out of the entailed 
estate. The helr-apparont died In 
January 1917, predeceasing the heir In 
possession, upon whose death, in June 
of the same year, it was found that 
these provisions mode by the heir- 
apparent exceeded the amounts autho- 
rised by the Aberdeen Act. By inter- 
locutor pronounced Nov. 1918 in a 
petition by the heir then in possession, 
the Court restricted these charged to 
the competent amounts, & in the 
following month the heir made a 
comulo payment equal to two years’ 
annuity & two years* interest on the 
provisions thus restricted : — Held : the 
payment in question Included accumu- 
late annual chaiges wliich had in 
fact become payable from the date of 
the heir-apparent *8 death, Jan. 1917, 
6Ct accordingly, that it did not fall to 
he deducted in its entirety from in- 
come of the year ending Apr. 5, 1919, 
but only to the extent of the charges 
which did not become payable until 
that year. — Inland Revenue Comrs. 
e. Haddington (Earl), [1024] S. C. 
456.— SCOT. 

^a. Yearly interest on advances A — 
A landed proprietor in 1919 obtained 
advances from bis law-agents in con- 
nexion with the purolmie A sale of 
certain heritable estates. Qn these 
advances, which varied in amount 
from time to time. Interest was chatted 
by the law agents at the rates pre- 
vailing in Scottish banks on overdraft 
accounts, the rate of interest 
fluotoating with the bank rate. The 
proprietors income was collected by 
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Income Tax. 


Sect, 8. — ABBesament: Sub-sect, 3, B» Sect. 4.] 

the total income of the individual from all sources 
ascertained* subject to the specific provision in 
1920 Act, s. 16 (4), in accordance with 1918 Act, 
s. 27, as amended by 1920 Act ; (2) neither income 
tax nor the deductions referred to 1920 Act, s. 17, 
are admissible deductions from such income for 
super tax purposes ; (3) the deduction authorised 
by Schedule E., r. 1, in respect of ** duties or other 
sums payable or chargeable . . . by virtue of any 
Act ofParliament ” does not refer to a tax imposed 
by virtue of 1918 Act itself. — Davis v. Inland 
Revenue Combs., [1923] 1 K. B. 370 ; 92 L. J. 
K. B. 262 ; 128 L. T. 263 ; 39 T. L. R. 102 ; 67 
Sol. Jo, 123 ; 8 Tax Cas. 341. C. A. 

Annotation : — Aa to (1) Bold. Whitney v. I. R. Comrs., 

[1924] 2 K. B. 602. 

686. Income tax — Tax paid on pension — 
Whether a duty or other sum payable by virtue of 
any Act of Parliament.] — Davis v. Inland Revenue 
Combs., No. 686, ante. 

687. Annual Instalments In repayment of loan — 
Loan to wife for benefit of husband.] — Inland 
Revenue Coio-s. v. Paterson, No. 684, ante. 

688. Interest on loan — ^Loan to wife for benefit 
of husband.] — Inland Revenue Combs, v. 
Paterson, No. 684, ante. 

689. Allowance by husband to wife — Under 
separation agreement.] — Eadie v. Inland 
Revenue Combs., No. 702, post. 


Sect. 4.— WHO IS CHARGEABLE. 

See 1918 Act, ss. 6-8 ; 1919 Act, s. 26 ; 1920 
Act, Sched. III. ; 1923 Act, s. 29 (2). 

690. Income of trust funds — ChargeablUty of 
trustees — Income arising under a will.] — Re 

Cbawshay, Crawshay V. Crawshay, No. 652, 
ante. 

691. .] — ^By his will made in 

1923 testator gave to his wife ** such a sum in 
every year as after deduction of the income tax 
for the time being payable in respect thereof will 
leave a clear sum of £2,000 ** : — Held : the wife 
was entitled to the £2,000 free of income tax only, 

was not entitled to payment of any sum in 
respect of super tax. — Re Bates, Selmes v. 
Bates, [1925] Ch. 157 ; 94 L. J. Ch. 190 ; 132 
L. T. 729. 

692. Annuity “ free from Income 

tax.’*] — Re Crosse, Oldham v. Crosse, No. 645, 
ante. 

693. .] — Re Doxat, Doxat v. 

Doxat, No. 644, ante. 

694: -.] — ^A direction for an 

annuity “ to be paid without any deduction by 
equal quarterly payments free from income tax 
is a direction to pay free from super tax. 

By Finance (1909-10) Act, 1910 (c. 8), s. 66, 
super tax is called ** an additional duty of income 
tax,” & it must be assumed that testator knew 
that income tax embraced super tax. Therefore 
the actual bequest standing alone is a bequest 


of an annuity of £4,000 free of super tax 
(Laubbnob, j.)* 

By directing payment of the annuity without 
any deduction of income tax, testator drew 
a distinction between deductions & income tax 
&, as Saroant, j., said in Re Dosxkxt, Boxed 
V. Boxatf No. 644, ante, where the words were 
” free of income tax & of all other deductions,” 
it would be curious if the words ” all other deduc- 
tions ” should be held to diminish the force of the 
previous words, so in the present case it would be 
curious if the words, ” without any deduction ” 
should be given the effect of diminisning the force 
of the subsequent words ” free of income tax.” 
The annuitant is therefore entitled to be paid her 
annuity free of super tax, & following the direction 
given in Re Doxat, Doxat v. Doxat, No. 644, ante, 
the income of the residuary estate must bear such 
proportion of the total super tax payable by 
testator’s widow as the annuity with the income 
tax thereon added thereto bore to the total amount 
of her income assessed for the purposes of super 
tax (Laurence, J.). — Re Bowen, Paddock v. 
Bowen (1925), 70 Sol. Jo. 44. 

695. Apportionment of tax chargeable.] — 

Re Doxat, Doxat v. Doxat, No. 644, ante. 

090, .] — Re Bowen, Paddock v. 

Bowen, No. 694, ante. 

697. Income of married woman — ^When living 
with her husband — Income received before marriage.] 

— Where a person who separates from her husband, 
lives apart from him for some years, & then, aRer 
divorce proceedings, marries again, is, while living 
with her second husband, assessed to super tax 
for a year during the period in which^ she was 
living apart from her husbaind, the period to be 
regaled is the year for which the assessment is 
made, & not that in which the assessment is made, 
& therefore such person is chargeable in her own 
name to super tax for such year as a married 
woman living separate from her then husband 
within Income Tax Act, 1842 (c. 36), s. 46. — 
Brooke v. Inland Revenue Combs., [1917] 1 
K. B. 61 ; 86 L. J. K. B. 603 ; 116 L. T. 716 ; 

33 T. L. R. 64 ; 7 Tax Cas. 261 ; on appeal, 

[1918] 1 K. B. 257, C. A. 

Annotations: — Retd. I. R. Comrs. v. Brooke, Murray v. 
I. R. Comrs., I. R. Comrs. v. Leith, I. R. Comrs. v. Bell, 

I. K. Comrs. v, Portman, [1923] 2 K. B. 814. Msiltd. 

Rover v. South African Breweries, [1918] 2 Ch, 233 ; 
Samuel r. I. R. Comrs., [19l8] 2 K. B. 653 ; Crane v. 
I. R. Comrs., [1919] 2 K. B. 616 ; Patent Castings Syndi- 
cate V. Etherlngton, [1919] 1 Ch. 306; Williams v. Singer, 
Pool V. Royal Exchange Assce., [1919] 2 K. B. 108 ; Re 
Crosse, Oldham r. Crosse, [1920] 1 Ch. 240 ; Sheldrick v. 
South African Breweries, [1923] 1 E. B. 173 ; Whitney v. 
I. R. Comrs. (1925), 42 T. L. R. 58. 

098. Marriage in year preceding 

year of assessment.] — ^Under the provisions of 
1918 Act, relating to super tax, by one of which 
for the purposes of that tax the total income of 
any individual for the yeax of assessment shall 
be taken to be the total income of that individual 
for the previous year : — Held : for the purposes 
aforesaid the totm income ^ of a woman married 
in the previous year & living with her husband 
during the remainder of that year & the year of 
assessment includes her income during the part 


the law-agents, who from time to time 
reduced the advances out of this in- 
come & out of the proceeds of the 
sales of heritage. Interest was calcu- 
lated annually in July, & debited to 
the proprietor's account. In compu- 
ting the amount of interest payable 
by their clients, the agents made the 
^propriate deductions for income tax. ' 
This interest was treated by them as 
having suffered income tax, was not 
again charged to income tax In their 


hands. The arrangement, which was 
not reduced to writing, subsisted con- 
tinuously until 1923 : — Heidi: the 
interest annually charged on these 
advances was " yewly interest *' within 
Income Tax Act, 1918, s. 27 (1),(6), &, 
was admissible as a deduction in 
computing the proprietor's Income lor 
the purpose of his assessment to super- 
^;r~lNLAND RBVXNXTS V. HAT, [1924] 
S. C. 621. — SOOT. 

I. Annuity d: interest.^ — iNLAKp 


Rbvenub Combs, v, Haddington 
(Eabl) (1924), 8 Tax Cas. 711.— SOOT. 

PART XI. SEOT. 4. 

g. Company easesBed aa aoent of 
shweholdcrs. 1— Where a oo. was as- 
sessed with super tax, as the agent of 
Its shareholders under the provisions 
of the Indian Income Tax Act, because 
it paid dividends to them : — Held: the 
00 . was not an agent for those share- 
holders, as there was no reo^pt of 
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of the previous year which preceded her marriage ; 
the total income of a woman married in the year 
of assessment, & formerly since the commencement 
of the previotus year unmarried, includes her income 
during the previous year ; the total income of 
a man married in the previous year, whose wife 
has lived with him during the remainder of that 
year Sd the year of a.ssessment, includes his wife*s 
income for the part of the previous year subsequent 
to, but not for the part prior to, the marriage ; 
the total income of a woman whose husband has 
died during the previous year & who during the 
I'cmainder of that year & the year of assessment 
has been unmarried, includes her income for the 
part of the previous year subsequent to, but not 
for the part prior to, her husband's death. — Inland 
Revenue Cohrs. v. Brooke, Murray v. Inland 
Revenue Comrs., Inland Revenue Comrs. v. 
Leith, Inland Revenue Comrs. v. Bell, Inland 
Revenue Comrs. v. Portm:an (Viscountess), 
[1923] 2 K. B. 814 ; 92 L. J. K. B. 1003 ; 129 
L. T. 695 ; 39 T. L. R. 533 ; 67 Sol. Jo. 769 ; 8 
Tax Cas. 527. 

699. Marriage during year of 

assessment.] — Inland Revenue Comrs. v, 
Brooke, Murray v. Inland Revenue Comrs., 
Inland Revenue Comrs. v. Leith, Inland 
Revenue Comrs. v. Bell, Inland Revenue 
Comrs. v. Portman (Viscountess), No. 698, ante. 

700* On death of husband — In year of 

assessment — After application for separate assess- 
ment.] — A husband & wife were separately 
assessed to super tax in accordance with the pro- 
visions of Finance Act, 1914 (c. 10), s. 9, at the 
rate applicable for that year based on their 
combined income. The husband died during the 
year of assessment. The wife claimed that under 
finance Act, 1912 (c. 8), s. 6, she was only liable 
to pay super tax at the rate applicable to the com- 
bined income of herself & her husband for the 
proportion of the year that had elapsed before the 
death of the husband : — ffeld : Finance Act, 1912 
(c. 8), s. 6, only applied to the super tax which 
the deceased person was liable to pay* The 
deceased person & his wife were under Finance 
Act, 1914 (c. 10), s. 9, to be treated for the pur- 
poses of super tax as if they were not married. 
The wife had therefore taken upon herself liability 
for super tax at the rate which at the date of the 
assessment waiS the correct rate, & that assessment 
remained in force. — ^Wyndham (Lady) v. Inland 
Revenue Comrs., [1920] 3 K. B. 260 ; 90 L. J. 
K. B. 94 ; 124 L. T. 95 ; 36 T. L. R. 697 ; 7 Tax 
Cas. 608. 

701. In year preceding year of assess- 

ment — Income received alter death of husband.] — 

Inland Revenue Comrs. v. Brooke, Murray 
V, Inland Revenue Comrs., Inland Revenue 
Comrs. v. JUeith, Inland Revenue Comrs. v. 
Bell, Inland Revenue Combs, v. Portman 
(Viscountess), No. 698, ante. 

702. “Living with her husband “ — In- 

habiting same house under separation deed.] — 
Applt. his wife, between whom differences had 
arisen, executed an indenture in 1912, which 
provided that applt. would during their joint lives, 
& so long as they continued to reside at a certain 
house, & so long as she observed the covenants 
therein, pay to her the weekly sum of £30, amount- 
ing to £1,^560 a year, for her sole & separate use ; 
that applt. shomd be at liberty to reside at & 
have the joint use of the house free of expense ; 


that his wife would, so long as ho should pay the 
weekly sum, pay the rates, taxes & assessments, 
repairs, & household expenses, wages, & tradesmen’s 
bills in respect of the premises, & woidd indemnify 
him again^ these payments & her maintenance, 
& woiud not pledge nis credit ; that she would not 
take any steps to compel him to cohabit with her 
or interfere with him m any manner ; & that the 
indenture might be determined by either party 
by six months’ notice. Applt. did not since the 
date of the indenture live maritally with his wife, 
& in Feb. 1913, he ceased to reside at the house, 
& since that time they had lived continuously apart 
& had no direct communication. In 1921 ^plt. 
gave notice terminating the indenture. From 
1912 to 1921 applt. duly paid the weekly sum to 
his wife. In the assessment of applt. to super tax 
for two of the years during which the deed was in 
operation the respective annual sums of £1,560 
each were sought to be included as part of his 
income : — Held : in the circumstances, applt. ’s 
wife was not during these years “ a marri^ woman 
living with her husband” within Schedule D., 
Rules applicable to all Schedules, r. 16 (1), so that 
her income could not be assessed in his name 
instead of her own ; the sums formed part of the 
income of applt. ’s wife & not of the applt. ; &, 
therefore, these sums should not be included as 
part of applt. ’s income for purposes of super tax. — 
Eadib V. Inland Revenue Comrs., [1924] 2 
K. B. 198 ; 93 L. J. K. B. 914 ; 131 L. T. 350 ; 40 
T. L. R. 563 ; 68 Sol. Jo. 667 ; 9 Tax Cas. 1. 

703. Person non-resident in United Kingdom — 
During year of assessment.] — ^Brooke v. Inland 
Revenue Comrs., No. 654, ante. 

704. Resident in previous year.] — 

A person not a resident in this country in the year 
of assessment is nevertheless assessable to super 
tax for that year on the basis of the income for 
the previous year upon which, by virtue of his 
having been a resident in this country in that 
previous year, he was assessed to income tax. — 
Crane v. Inland Revenue Comrs., [1919] 2 
K. B. 616 ; 89 L. J. K. B. 12 ; 121 L. T. 387 ; 35 
T. L. R. 694 ; 7 Tax Cas. 316. 

706. Alien.] — Inland Revenue 

Comrs. v. IIuni, No. 648, ante. 

700. .] — Whitney v. Inland 

Revenue Comrs., No. 649, ante. 

707. Limited company — Vendor to company 
retained as agent — Right of indemnity in respect 
of super tax.] — ^Pltf., who was the owner of a 
stationery business, sold it in Aug. 1919, to defts., 
a limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 1918, 
imtil Sept. 15, 1919, pltf. should be deemed to 
have been carrying on the business on accoimt 
of & for the benefit of the purchasers, & that 
pltf. should accoimt & be entitled to be indemnified 
accordingly. For his services until the date of 
completion pltf. was to be paid a fixed sum 
monthly. Pltf. was assessed for super tax on 
the profits of the business from Apr. 6, 1919, to 
Aug. 22, 1919. He paid the amount demanded 
& claimed to recover an indemnity from defts. : — 
Held : pltf., as agent of defts., was entitled to be 
indemnified by them in respect of the amount of 
super tax paid by him, although defts. as a 
limited co. would not be liable to pay super tax. — 
Adams v. Morgan & Co., [1924] 1 K. B. 761 ; 
93 L. J. K. B. 382 ; 130 L. T. 792 ; 40 T. L. R. 
70 ; 68 Sol. Jo. 384, C. A. 


income within the terms of s. 31 of 
Act Vll of 1918 ; B. 34 merely defines 
who may be inoludt^ as an agent under 

xjcvm. 


8. 31 Sc therefore there must be re- 
ceipt of income within the terms of 
B. 31, — ^1mi*brial Tobacco Co. of 


India v. Seobbtabt of State for 
India (1922), 1. L. R. 49 Calc. 721. — 

IND. 
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Part I. — ^Nature and Objects. 


Ben&voleni Societiea 
Building Societies 
Cattle Insurance So- 
cieties 
Clubs 

Collecting Societies 
Companies, 

Friendly Societies 
Incorporated Clubs 
Industrial Assurance 
Companies 


See Friendly Societies. 
„ Building Societies. 

„ Insurance. 

„ Clubs. 

„ Friendly Societies. 
„ Companies. 

„ Friendly Societies. 
„ Clubs ; Companies. 

„ Companies ; Insur- 
ance. 


Insurance Corporations 

Loan Societies 
M utual Societies . 
Partnership 
Savings Banks . 

Shop Clubs 
Slate Clubs 
Trade Unions 
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See Companies ; Insur- 
ance. 

„ Loan Societies. 

„ Insurance. 

„ Partnership. 

„ Bankers. 

„ Friendly Societies. 
„ Friendly Societies. 
„ Trade and Trade 
Unions. 


Note. — The Act now in force in England is the Industrial and Provident Societies Act, 1893 
(c. 39)* as amended by the Industrial and Provident Societies (Amendment) Acts, 1895 (c. 30) 
and 1913 (c. 31), referred to in this Title as the 1893, 1895, & 1913 Acts respectively. 


Part I. — Nature and Objects. 


Sect. 1.— IN GENERAL. 

See 1893 Act, ss. 3, 5. 

1. Industrial Societies Act, 1862 (c. 87) — 
Whether benefit building society within.] — A 
benefit building society is not within the Industrial 
& Provident ^cieties Act, 1862 (c. 87) (Turner, 
L.J.). — Re No. 3 Midland Counties Benefit 
Building Society (1864), 4 De Q. J. & Sm. 
468 ; 4 New Rep. 636 ; 33 L. J. Ch. 739 ; 29 
J. P. 613 ; 11 Jur. N. S. 229 ; 13 W. R, 399 ; 46 
E. R. 1000, L. JJ. 

Annotations : — Retd. He Chatham Co-op. Industrial Soc. 

(1864), 28 J. P. 532 ; Re London Sc Suburban Bank, 

[1892] ICh. 604. 

See, generally, Building Societies, Vol. VII., 
pp. 464-466. 

2. Lottery Acts — Benefits distributed by ballot 
among members.] — ^A society constituted avowedly 
for the benefit of its memoers, making certain of 
them entitled to particular benefits by the process 
of periodical drawings, does not come within the 
Lottery Acts. — ^Wallingford v. Mutual Society 
(1880), 6 App. Gas. 685 ; 60 L. J. Q. B. 49 ; 43 
L. T. 258 ; 29 W. R. 81, H. L. 

Annotations : — ^Mentd. Edmunds v , Wallingford (1885), 14 

Q. B. D. 811 ; Speers v . Daggers (1885), Cab. Sc £1. 503 ; 

Purkiss V. Low (1886), 3 T. L. K. 63 ; Qunga Narain 

Gupta V, Tlluokram Chowdhry (1888), L. R. 15 Ind. App. 

119 ; Steadman v. Haldm (1888), 58 L. J. Q. B. 57 : 

Manger, etc. (Syndics imder Bankrimtcy of N. Rodrigues) 

V. Cash (1889), 5 T. L. R. 271 ; Lawrance v. Norreys, 

(1890), 15 App. Cas. 210 ; Arnold Sc Butler v. Bottomley, 

[1908] 2 K. B. 151. 

See, generally. Gaming & Wagering, Vol. 
XXV., pp. 462-459. 

8. Assurance Companies Act, 1909 (c. 49) — 
Power to carry on insurance business.] — Pltf. 
was a member of an industrial society, & had 
received from them a share book, a membership 
card, a purchase book, in all of which her name &> 
address were ^ven, & a copy of the rules of the 
society. By the rules as amended it w^ pro- 
vided that the objects of the society should include 
power to carry on the business of insurance as 
provided in r. 14a. By r. 14a the committee of 
Dwuiagement were authorised to appropriate 
money (inter alia) “ for providing a sum to be 
paid on the death of a member or the wife or hus- 
band of a member, such sum to be proportional 
to one year’s average purchases of the member 
from the society during the three years immediately 
preceding death.” ^le society advertised ” free 


life assurance ” as an inducement to persons 
to become members. 

Pltf. alleged that the society had paid large sums 
of money in respect of this life assurance, & that 
they were carrying on the business of life assur- 
ance within above Act, without having paid the 
deposit of £20,000 required by sect. 2 (1) of that 
Act, & brought an action to restrain them from 
doing so : — Held : the society had done nothing 
ultra vires ; there had been no carrying on of life 
assurance business within above Act ; policies 
must be in writing & no policy had been issued, 
no premium had been paid ; there was no obliga- 
tion on the society to appropriate any further 
sum to the insurance fimd, & the arrangement 
might at any moment be terminated by a general 
meeting. — Hampton v. Toxteth Co-operative 
Provident Society, Ltd., [19161 1 Ch. 721 ; 84 
L. J. Ch. 633 ; 113 L. T. 62 ; 31 T. L. R. 314 ; 
69 Sol. Jo. 397, C. A. 

See, generally. Insurance. 

4. Whether a “company.”] — Great North- 
ern By. Co. v. Coal Co-operative Society, 
No. 64, post. 

Legality — Some rules Invalid — Whether society 
illegal.] — See No. 9, post 

Unincorporated associations as illegal com- 
panies.] — See, generally. Companies, Vol. X., pp. 
1209 et seq. 


Sect. 2.— BANKING SOCIETIES. 

See 1893 Act, s. 19. 

5. What amounts to banking.] — An industrial 
society, formed & registered under the Industrial 
Sc Provident Societies Act, 1862 (c, 87), had by 
its rules, when foimded, power to obtain loans 
on the security of bonds & subject to certain 
formalities. In 1377 the society passed a rule 
that money should not be received on deposit. 
Notwithstanding these rules the society had from 
time to time received loans on deposit without 
any bond, & had entered such loans in a book 
in the form of an ordinary banking book. These 
deposits were added to Sc withdrawn from at will, 
Sc carried interest. In 1887 the society passed a 
rule purporting to render these loans valid, Sc 
to mwe them a first charge upon the assets of the 
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Sect, 2 . — Banking societies. Sect. 3. Parts //., 
* HI, & IV. Sects. 1 <fc 2.] 

society. On a petition brought by the liquidator 
of the society for directions as to the distribution 
of the assets, the judge held this rule was b in d in g 
on the society, & entitled such loan-holders to be 
paid in priority to trade creditors : — Held : 

(1) the rule of 1887 was not binding on the society ; 

(2) it was not competent for the society to secure 
by way of charge upon the assets^ of the society 
loans theretofore unlawfully obtained, so as to 
entitle the lenders to claim upon the assets of the 
society in its liquidation in priority to other 
creditors existing at the time of making such rule ; 

(3) the society, by taking loans on deposit in the 
manner it had done, had in reality carried on the 
business of a banker as prohibited by Industrial 
& Provident Societies Act, 1862 (c 87), s. 3, & 39 
& 40 Viet. c. 46. 8. 10 (2) (3).— Bottomoatb In- 
dustrial Co-operative Society (1891), 66 L. T. 
712 ; 66 J. P. 216 ; 40 W. R. 139, D. 0. 

AnnotcUion : — As to (2) 8c (3) Reid. Us Birkbeck Permanont 
Benefit Bldg. Soc., 11912] 2 Ch. 183. 

See, generally, Bankers, Vol. III., p. 169. 


Sect. 8.— LAND SOCIETIES. 

See 1893 Act. s. 4 ; 1913 Act, s. 1. 

6. Distinguished from building society.] — 
There is a great distinction between a freehold 
land society & a benefit building society. A 
freehold land society buys land with the funds 
contributed by the members of the society, & 
then divides it amongst them ; but a benefit 
building society advances to its borrowing members 
money derived from the subscriptions, &; which 
the borrowing members themselves lay out in the 
purchase of lands or buildings, & then mortgage 


them to the society (Romilly, v. 

Harrison (1869), 26 Beav. 436; 28 L. J. 0^ 
823 ; 33 L. T. O. S. 116 ; 23 J. P. 421 ; 6 Jur. N. 8. 
528 ; 53 E. B. 966. 

Annotations: — Oosid. BT ent Benefit Bldg. Soo. (1861). 

1 Drew. & Sm. 417. Enid. Thompson e. Planet B^eflt 

Bldg. Soo. (1873), L. RTTS Eq. 333. Reid. Lalng v. Reed 

(1869), 39 L. J. Ch. 3, n. ; Murray v. Soott, Agnew e. 

Murray, Brlmelow v. Murray (1884), 9 App. Gas. 619. 

Msntd. Hughes v. Layton (1864), 33 L. J. M. C. 89. 

7. No power taken in rules — Effect of 

alteration of title.] — The Kent Benefit Building 
Society, so enrolled & certified, superadded the 
title of “ Freehold Land Society,** & borrowed 
money upon mtge., & purchased land therewith 
through wie intervention of trustees. The society 
became embarrassed & faili^ to pay interest, the 
mtgee. sold the estate, which being insufficient, 
he brought his action, & recovered the balance 
against the trustees. On the winding up of the 
CO., the trustees claimed the money recovered 
from them in the action : — Held : (1) the altera- 
tion of title did not constitute the society a 
“ Land Society ** ; (2) they had no power to 

purchase land except for building, A; the claim 
must be disallowed . — Be Kent Benefit Building 
Society (1861), 1 Drew. & Sm. 417 ; 30 L. J. Ch. 
785 ; 4 L. T. 610 ; 25 J. P. 806 ; 7 Jur. N. S. 
1045 ; 9 W. R. 686 ; 62 B. R. 439. 

See, also. No. 91, post. 

See, generally, Building Sooibtibs, Vol. VII., 
pp. 464-466. 

Necessity for registration as company.] — See 
Companies, Vol. IX., pp. 73, 74, 76, Nos. 260, 
262, 268, 269. 


Title to land .] — See Part VI., post. 

Rights of members of land society .] — See Nos. 
25-27, post. 

Liabilities of members of land society .] — See 
Part V., Sect. 3, post. 

Rules of land society .] — See Part III., post. 


Part II. — Registration. 


See 1893 Act, ss. 4-9 ; 1895 Act, s. 3 ; 1913 
Act, B. 1 ; Housing, Town Planning, etc. Act, 
1919 (c. 36), s. 18 (2). 

8. Certificate of re^stration — Vesting of property 


— ^Meaning of property .>—Qubbnsbury Industrial 
Society v. Pickles, No. 46, post. 

Necessity for registration as company.] — See, 
generally, Companies, Vol. IX., pp. 72 et seq. 


Part III. — Rules. 

1893 Act, ss, 10, 22. or prevent a member from recovering a sum of 

9. Validity of rules — ^Rule in restraint of trade money payable to him under a rule of the society 
-—Rule not unreasonable.] — (1) Where the general which is not illegal. 

objects of a society are legal, as in the case of a (2) Rules made for the bond fide purpose of 
provident society, the object of which is the relief protecting the funds of such a society from claims, 
oi members when disabled by age or accident or which may be avoided, are not illegal because they 
wnen out of employment, the fact that some of are incidentally to some extent in restraint of 
A ?? being in restraint of trade trade, provided that their provisions go no further 

^^^not constitute the society an illegal society, than is reasonable Sd necessary for that purpose. — 


PART III. 

Pfinles^Rule in re- 

? hinted CO ‘Operative 
wgistered under IndnstriiS 
wwXSi Act, 1893, pro* 

creamery of the eooiety, but did pot 


prohibit sale of milk direct to th< 
public nor bind the members to supph 
any milk to the creamery, ^e 
extended only to the tnilk of oows kop 
or grassed by the membois ^tmi 
oert^ town lands. No provision wai 
by the rules for the withdrawn 
of mmbers from tho society otherwlw 
than by a hwwfw of ^ir shares wit! 
tbo consent of ^e pommittee of 


society: — Held: the rules were valid 
8c not In illegal restraint of trade.-- 
ATBLAOOA 00‘0PBBATIVB ORBAMimT, 
I^ V. Lynch (1916), 49 I. £7x7588. 

9 II* OmiOYNB 

So FbTEUUW OOOrXBAXlVH 

Ltd. vTSmim, 09173 9 
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Past IV.— Constitution and Administration. 


SwAlna V. WllflOS (1880), 24 Q. B. D. 262 ; 69 
L. J. Q. B. 76 ; 62 L. T. 809 ; 64 J. P. 484 ; 38 
W. B. 261 ; 6 T. L. B. 121, 0. A. 

Annotcaiona : — Ab to (1) Oonfd. Chamberlain ’a Wl^f r. 
Smith, U900] 2 Oh. 60fi ; St. Marr, Islington, Grdns. v. 
Amalgamate Soo. of Engineers (1902), 66 J. P. 665 ; 
Cullen r. Elwln (1904), 90 L. T. 840 ; Burke v. Amalga- 
mated Soc. of I^rs, (19061 2 K. B. 583. Apld. Goaney 
V. Bristol, etc. Trade Sc Provident Soo., [1909] I K. B. 
901. HBv pld . Sc Diitd* Knssell v. Amalgamatod Soo. of 
Carpenters Sc Joiners, [1910] 1 K. B. M6. Sara 

V, Amalgamated Soc. of Carpenters Sc Joiners (1902), 
19 T. L. K. 122 ; Howden v, Yorkshire Miners* Assocn., 
[1903] 1 K. B. 308 ; Osborne v. Amalgamated Soo. of Ry. 
Servants, [19111 1 Ch. 640; Kelly e. National Soo. of 
Operative Printers (1916). 113 L. T. 1066 ; i^ans e. 
Heathoote. [1918] 1 K. B. 418. Aa to (2) Oonad. e. 

Elwln (1904), 90 L. T. 840. Bold. Chamberlain’s Wharf 
e. Smith. [1900] 2 Ch. 005 : Qozney e. Bristol, etc. Tr^e 
& Provident Soo., [1909] 1 K. B. 901 ; Osborne v. Amalga- 
mated Soc. of Ry. Servants, [1911] 1 Ch. 540. 


10. Restraint unreasonable.] 

V. BAIiLYMAC®UJGOTT Oo-OPBBATIVB 

Agricultural & Dairy Society, No. 57, post 

Society registered as trade unlon.]- 

See Trade & Trade Unions. 

11. Effect of Illegal rule — Whether society 
rendered Illegal.] — Swaine v. Wilson, No. 9, ante, 

12. Alteration of rules — Alteration ultra vires 
— Alteration to validate illegal loans.] — Be 

Bottomgate Industrial Co-operative Society, 
No. 5, ante, 

13. Effect of alteration on member.] 


— ^Dibble v. Wilts & Somerset Farmers, 

No. 44, post. 

14. Construction of rules — ** lAwful purpose ” 
— EJusdem generis ’’ with general purposes of 
society.] — The application to ** any lawful pur- 
pose ” of the profits of an industrial society, 
authorised by Industrial & Provident Societies 
Act, 1876 (c. 45), s. 12 (7), must be taken to mean 
an application to any lawful purpose ejusdem 
generis with the general purposes of the society. 

By the rules of an industrial society established 
to carry on the business of general dealers, farmers, 
manufacturers, etc., it was provided that the 
profits of the society’s business should be applied 
“ either to increase the capital, reserve fund, or 
business of the society, or to any lawful purpose, 
Sc the remainder, less any grant that may be 
made for educational purposes,” divided among 
the members : — Held : a subscription to a strike 
fund was not a lawful purpose witliin the rules. — 

WARBURTON V. BiUDDERSPIELD INDUSTRIAL 

Society, [1892] 1 Q. B. 817 ; 61 L. J. Q. B. 422 ; 
67 L. T. 43; 66 J. P. 463; 40 W. K. 346; 8 
T. L. R. 427 ; 36 Sol. Jo. 345, 0. A. 

16. Contribution to strike fund — 

Society formed as generai dealers, farmers, manu- 
facturers, etc.] — ^Warburton v. Huddersfield 
Industrial Society, No. 14, ante, 

16. Land society — “ Allotments held by 

trustees ” — Unallotted & forfeited allotments in- 
cluded.] — Hill v. (Jrank, No. 43, post. 


Part IV. — Constitution and Administration. 


Sect. 1.— THE NAME. 

See 1893 Act, ss. 5 (3) & (5), 12, 62, 66. 


Sect. 2.— COMMITTEES AND OFFICERS. 

See 1893 Act, ss. 47, 48 & 79. 

17. Personal liability of committee — Of un- 
registered society — On promissory note.] —(1) Defts., 
who were members of an unregistered society 
enrolled Sc certified under the Industrial & Pro- 
vident Societies Act, 1862 (c. 31), gave a promissory 
note in the following form for a debt of the society : 
” Twelve months eSter date, wo, the \mder-signed, 
being members of the executive committee, on 
behiuf of the L. Sc S. W. Bailway Co-operative 
Society, do jointly promise to pay,” etc . ; — Held : 
that tney were personally liable. 

(2) After the making of this note the society 
was registered under the Industrial Sc Provident 
Societies Act, 1862 (c. 87), Sc a^r action brought, 
an order was obtained for winding it up under 
Cos. Act, 1862 (c. 89), Sc proceedings under that 
order were taken in the coimty ct. Cos. Act, 
1862 (c. 39), 8. 202, enacts that where an order 


has been made, winding up an unregistered co., 
no suit or other legal proceeding shall be com- 
menced or proceeded with against any contributory 
to the CO., in respect of any debt of the co., except 
with the leave of the ct. Pltf. h^ not obtained 
leave to proceed ; — Held : the omission to obtain 
9 ucb leave could not be taken advantage of by 
plea to the further maintenance of the action ; 
but only, if at all, by application to the ct. in which 
the proceedings under the winding-up order were 
being pursued. Qu , : whether the power of 
amendment at Nisi Prius extends to the allowwice 
of such a plea. — Cray v, Raper (1866), L. B. 1 
0. B 694 ; Har. Sc Buth. 794 ; 14 W. B. 780. 

Annotations :--Aa to (1) BeM. Cmirteuld Saunders (1867). 
16 L T. 562. Aa to (2) Refd. He International Patent 
Pulp ’& Paper Co. (1876), 24 W. R. 536 ; R. v. London 
(Lord Mayor), JExp. Boaler, [1893] 2 Q. B. 146. 

,1 — See, generally. Agency, Vol. L, pp 

356 et seq,. Sc compare Companies, Vol. IX., pp. 

18. Personal liability of secretary — Of land 
society — On promissory note.] — Bichards v. 
Ruegg (1866), 27 L. T. O. S. 184. 

See, generally, Agency, Vol. I., pp. 628 et seq,. 
Bills op Exchange, Vol. VI., pp. 112 et seq,, Sc 
compare Companies, Vol. IX., p» 505. 


a. RuUa of inaurance aodetp — 
Controlled by ataibuie,\ — Held : the 
rules of an insuranoe sooiety. in so far 
as they were Inoonsistent with B. S. O. 
1887, 0. 186, were modified Sc oontroUed 
by it. — ^MiNoxAtJD V. Packer (1891), 
21 O. R. 267.— CAN. 


b. benevolent society 

Inooniorated tinder R, 8. O. 1877, 
167, attaohed to the dedaratton 
whloh they filed under sect. 2 (5), a 
punted book stated to contain a copy 


of the constitution Sc byo-laws by 
which the said sooiety wm to bo 

S ovenied v^Hetd : the constitution & 
ye-laws thus included in the dedam- 
tlon became under R. S. O., 1897, 
0 . 211, 8. 3 (D^a part of the or^io 
law of the society. Sc changes made m 
the bye-laws in aooordonoe with the 
provluons of such constitution were 
valid Sc binding . — Re Ontario Insur- 
ANOB Act Sc Suprbmb Lboion Sblbot 
KNioBTe or Canada (1899>, 31 0, R. 
" U— CAN. 


0 . — — Member bound by 

.greement to chanoe of rules.]— Grain - 
hBB V , Obdbr of Canadian Hoiffi 
(1916). 33 O. L. R. lie; 26 
). W. R. 373 ; 7 O. W. N. 049 ; 21 
3 . L. R. 110 .— CAN. 

PART IV, SECT. 2. 

d. Peraanal lidbiliJty of directors— 
rwiplied warranty of aodetya 
iwfoic.]— BL aokW)^ V. . OpTON 

'1910), 12 W. A. L. R. 69.— AUa, 
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Sect, 2. — Committees and officers. Sects, 3, 4 tfc 5. 
Part V, Sects, 1 & 2.] 

19. Right oi trustee — Of land society — ^To In- 
demnity from members.] — ^Wildgoosb v. Booth- 

noYD (1888), 6 T, L. R. 68, C. A. 

Annotation -CohHd* Hill r. Crank (1S92), 62 L. J. Q. B. 145. 

20. .] — Hn.L V. Crank, No. 43, 

post. 


Sect. 3. — ^MEETINGS. 

See 1893 Act, ss. 51, 66, 79. 

21. Voting — Right of member to vote by 
proxy.] — There is no common law right on the part 
of a member of a corpn. to vote by proxy. . . . 
When persons agree to act together in the conduct 
of a business, the way in which that business is 
to be carried on must depend on the contract, 
express or implied, which exists between them. 
. . . When you come to statutory corpus, you 
must look at the statute itself & the rules which 
are created under it to see whether ... a proxy 
fhoidd be used, & if so in what form it should be 
used (Bowen, L.J.). — Harden v. Phillips (1883), 
23 Oh. D. 14 ; 48 L. T. 741 ; 31 W. R. 173, 0. A. 

Annoiaiiona : — ^Refd. Briton Medical General & Life Assocn. 
V . Jones (1889), 61 L. T. 384. Mentd. Browne v. La 
Trinidad (1887), 37 Cli. D. 1 ; Trevor r. Whitworth (1887), 
12 App. Cas. 409 ; MarshalPs Valve Gear Co. v. Manning, 
Wardle, [1909] 1 Ch. 267. 

See, generally. Corporations, Vol. XIII., pp. 339 
et seq, ; & compare Coicpanibs, Vol. IX., pp. 662 
et seq. ; Vol. X., p. 1165. 


AND Similar Societies. 

Sect. 4.— CONTRACTS. BILLS AND NOTES. 

See 1893 Act, ss. 33, 35. 

22. Power to contract — Contract of apprentice- 

ship — ^Though society incapable of giving personal 
care.] — The contract of apprenticesfdp is not neces- 
sarily a personal one. Where, therefore, an 
industrial society, registered under Industrial & 
Provident Societies Act, 1876 (c, 45), entered into 
a deed of apprenticeship: — Held: (1) it was no 
objection to the validity of the deed that the 
society was a corpn. incapable of giving personal 
care & instruction to the apprentice ; (2) the 

society, being incorporated by statute for the 
purpose of carrying on a particular business, had 
an implied authority to enter into a contract of 
apprenticeship, as being an act directly incidental 
to the carrying on of such business. — ^Burnley 
Equitable Co-operative Industrial Society 
V. Casson, [1891] 1 Q. B. 75 ; 60 L. J. M. 0. 59 ; 
63 L. T. 662 ; 65 J. P. 166 ; 39 W. R. 124 ; 7 
T. L. R. 41, D. C. 

23. Incidental to business.] — 

Burnley Equitable Co-operative & lNt)us- 
trial Society v. Casson, No. 22, ante. 

Necessity for seal.] — See, generally, Corpora- 
tions, Vol. XIII., pp. 380 et seq. 

Personal liability of members on contracts bills 
& notes .] — See Part V., post. 


Sect. 6.— INSPECTION OF AFFAIRS. 

See 1893 Act, ss. 17, 18, 50. 

See Cases, infra. 


Part V. — Membership 


Sect. 1.— RIGHTS OF MEMBERS. 

See 1893 Act, ss. 17, 22, 29, 30, 32, 34, 40. 

24. Lunatic member — ^Rlght of wife to mem- 
ber’s fund — Claim by guardians for maintenance.] — 

Gloucester Union Guardians v. Gloucester 
Industrial & Co-operative Society, Ltd., 
No. 68, post. 

See, generally. Lunatics ; Poor Law. 

25. Member of land society — Nature of estate 
In allotment — Before conveyance.] — ^A building 
club was formed by subscribers to an indenture, 
which recited the purpose to be raising a capital 
stock for erecting dwefling houses ; & they agreed 
to articles, which provided : that every subscriber 
should pay 6^. 8d. monthly ; freehold land was to 
be purch^d by the club for erecting houses ; 
each member to take as many houses as he should 
have shares ; the houses to be built according to a 
plan annexed, & under the inspection of the agents 
of the society ; the order in which the members 
should take the houses to be determined by lot. 


tiU all the shares should be drawn ; no member to 
mtge. his house till the conclusion of the society, 
but each to pay rent to the officers, which was to 
be deemed a vesting of property in them ; no 
subscriber to have power to let or sell his house 
till security should be given to the satisfaction of 
the president ; the monthly payments & rents 
to be placed to the funds of the society tiU the whole 
subscriptions should be completed & aU the 
dwelling houses be aUottod, So possession of them 
given to the respective subscribers ; the president 
meanwhile to have the power of distraining for 
the rent ; if a member, after being put in possession 
of a house, should lock his door, quit the neigh- 
bourhood for six months, & neglect to pay his 
monthly payments & rents, the president & steward 
might take possession of the house & let or seU 
it ; at the determination of the society, each 
member was to be fully entitled to his sh^, So a 
conveyance thereof at his own expense ; the sur- 
plus stock to be divided ; So meanwhile each 


part V. sect. 1. 

•. Etfect of non-payment of dues.] 
•Defts. wore an Incorporated union of 
Booiety of workmen of a particular 
class, having their head offloe in a 
foreign country, with unincorporated 
branches or lod^s in this Province 
Held : benefleiarv certificates issued 
by them to members, entitling mem- 
bers or their representatives, upon 
payment of certain assessments, So 
compliance with certain conditions, to 
oe^n pecuniary benefits, were not 
s^bjTOt to Ontario Insurance Act, 
c. 36, B. 144 ; even if the Act did 
apply, a beneficiary certificate not 


containing an absolute contract to pay 
any sum but stating merely that upon 
compliance with the conditions. So 
upon payment of the assessments, 
directed by the constitution the sum 
authorised by the constitution would 
be paid, & that any default would 
render the certificate void, was not 
within the sect.. So the conditions of 
the constitution must be read into it 
i n de termining its validity. — ^Winte- 
MUTB V , Brotherhood op Railroad 
Trainmen (1900), 27 A. R. 624. — CAN. 

f. BmefUs only allowed in case of 
^ual low .] — By the terms of a con- 
tract made by an assocn. with Its 


members It was agreed, in consideration 
of certain subscriptions to bo paid by 
them, that the asaoon. would iudemnify 
any member agfainst So pay him such 
losses up to a ri^lpulated amount as he 
might incur from disability by reason 
of sickness. In an action to recover 
upon the contract it appeared that 
pltf. had been disabled by sloknoss for 
a considerable period, but it also 
appeared that he was a person of no 
oooupation, who had lived upon his 
private means : — Held : the contract 
was one of indemnity. So pltf. could 
recover nothing for disability from 
work. — B onk v. Columbia Lodge op 


Pabt V. — ^Membeeship. 
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member to pay £1 yearly, & to forfeit bis share 
upon maJdng any default of any of the parents 
provided for ; the society not to be broken up 
while six members existed, or before all the 
buildings should be completed. The club con- 
tracted for the purchase of land, & commenced 
building without any conveyance being made to 
them. The land was afterwards, by deed to 
which the club was party, mortgaged to A. for 
money advanced to the club. The whole purchase- 
money paid by the club amounted to more than 
£30, but not so much as £30 for each subscriber. 
In 1824 & 1825, E., a member of the club, drew his 
share, had a house built for him, &> entered into 
possession ; &; he paid rent till the mtge. was paid 
off, when the mtgee. conveyed the house to E. & 
the other members severally. The club had 
shortly before ended, the shares having been paid 
up & the houses built. At the time when the club 
ended, E.’s monthly & annual payments, exclusive 
of rent, exceeded £30 ; but such payments made 
before he came into possession did not amount to 
£30. The house was not of the annual value of 
£10 : — Held : E. had not any legal or equitable 
estate until the time of such conveyance. — 
R. v. Cablton (Inhabitants) (1849), 14 Q. B. 
110 ; 3 New Mag. Cas. 192 ; 4 New ^ss. Oas. 1 ; 
19 L. J. M. C. 100 ; 13 L. T. O. S. 505 ; 13 J. P. 
004; 14Jur. 240 ; 117 E. R. 44. 

26. Whether share an interest in land — 

Within Charitable Uses Act (c. 36), 1736.] — Shares 
in the British Land Co., the business of which was 
purchasing & improving lands, & selling or letting 
the same, & in the National Freehold Land 
Society, established for “ raising by subscription 
a fund out of which any member should receive 
the amount of his share for the erection or pur- 
chase of a dwelling-house, or other real or lease- 
hold estate ” : — Held : not to be an interest in 
land within the above Act. — ^Entwistle v. Bavts 
(1867), L. R. 4 Eq. 272 ; 36 L. J. Ch. 825 ; 31 
J . P. 708. 

jinnotationa ; — Consd. Re Hollon, Forbes v. Hardcastlo 

(1893), 68 L. T. 160. Refd. Re Dawson, Pattlsson v, 

Bathurst, [1915] 1 Ch. 626. 

See, generally, Charities, Vol. VIII., pp. 270 
et seq. 

27. Infant purchaser — Payment of instal- 

ments when of age — Acting as committee man — 
Whether ratification.] — ^An infant’s contract in 
respect of a subject of a permanent character is 
not void, but merely voidable ; & if the infant 
wishes to repudiate such a contract he must do 


so before or within a reasonable time after he 
attains full age. In May, 1882, an infant pur- 
chased a plot of freehold land from the trustees of 
a bulling society of which ho was a member 
& a committee man. In July of that year he came 
of full age. For four & a half years he paid 
monthly instalments of the purchase-money, & 
acted as a committee man : — Held : he had rati- 
fied the contract, & was liable under its pro- 
visions. — ^Whittingham V. Murdy (1889), 60 
L. T. 956. 

See, generally. Infants, p. 147. 


Sect. 2.— PAYMENTS ON DEATH. 

See 1893 Act, ss. 27, 30, 31 ; 1913 Act, ss. 
6-7, sched. 

28. Rate of allowance payable — When fixed 
by rules — ^Power of society to vary.] — A trading 
corpn. having by its bye-laws fixed a rate of 
allowance to be made to the widows of deceased 
members, subject only to variation upon a defect 
of funds, cannot exercise a discretionary power as 
to the rate of allowance, but may bo compelled 
by process in the ordinary cts. of justice (no defect 
of funds being alleged), to make th^ allowance 
fixed in a bye-law in favour of the widow of a free- 
man, who had entered after the date of the bye- 
law in question, & paid upon his entry a sum of 
money to the funds of the corpn., & made a small 
annual payment to the time of his death. — 
Fleshers op Glasgow v, Scotland (1828), 3 
Bli. N. S. 384 ; 4 E. R. 1377, H. L. 

Annotation .—Reid. Tailors Incorporation in Glasgrow v. 

1. R. Comrs. (1887), 2 Tax Cas. 297. 

29. Payment of allowance — Enforcement.] — 

Fleshers op Glasgow v. Scotland, No. 28, 
ante. 

30. To whom payable — Where no nomination 
made — ^Discretion of committee.] — (1) By 1893 
Act, s. 27, if any member of a society entitled to 
property therein dies intestate without having 
made any nomination thereof then subsisting, the 
committee may without letters of administration 
distribute the same among such persons as appear 
to them on such evidence as they deem satis- 
factory to be entitled by law to receive the same : — 
Held : the power of the committee to distribute 
the property was entirely discretionary, & they 
could not be compelled by action to exercise their 
discretion. 


Oddfellows (1888), 1 B. C. R., 
pt. 2. 349.— CAN. 

LiabilUiea — Falling due after 
hecoming a member — During auapenaion 
— What amounts to notice of ,] — The 
mere fact of a person being a member 
of a benoTolent society moorporated 
^der R. S. O. 1877, o. 167, or of its 
benoflolary department, raises no Im- 
plied contract that he will pay the dues 
& assessment which according to the 
rules of the society afterwards became 
due ; & in the absence of such a 
oontraot on his part, there is no 
obligation to pay for breach of which 
an ^tlon aminst him 'wdll lie. No such 
contract is implied in an agreement by 
an appct* for a beneficiary certificate, 
contained in his application, that com- 
plianoe on his part with afi the laws, 
regulations, & requirements which 
were or might be thereafter enacted by 
the oMer was the express condition 
Jd wmoh he was to be entitled to par- 
^ beneficiary fund. 

mtles may be imposed upon mem- 
. by ohanm in the oonstltution & 
bye-laws of tie society, which did not 
exist when they becuBune members. 


R. S. O. 1897, o. 203. s. 164, does not 
cxeate a personal liability to pay assess- 
ments whore none exists apart from 
it ; a suspended member is none the 
loss a member of the society ; & where 
there is a personal liability on his part 
to pay dues or assessments, that 
liability continues notwithstanding the 
susi>ension, not only as to dues & 
assessments payable at that time, but 
also as to those which become payable 
during the suspension, & before, by 
the operation of the rules, his default 
results in his ceasing to bo a member ; 
all conditions presoiibed by the oon- 
stltution in order to withdraw from 
membership must be rigorously ob- 
served. I^tioe to members of an 
assessment is not suffloiently proved 
by the fact that the official paper of 
the society was distributed by a dis- 
tributing agency, without proof of 
delivery by the latter to the individual 
members . — Be Ontario Insurance 
Act & Supreme Legion Select 
Knights op Canada (1899), 31 O. R. 
154.-— CAN. 

h. Expulsion of member — For arrears 


of contributions — Not entitled to prior 
notice ,] — St. Joseph Union de Mon- 
treal V . Lapikbrb (1879), 4 S. C. R. 
164.— CAN. 

PART V. SECT. 2, 

k. Validity of nomination ,] — The 
rules of an unregistered mutual assur- 
ance assocn. provided that every 
member should execute a written 
nomination in favour of some person 
to whom the benefits payable on his 
death should bo paid. A member of 
the etssoon. executed a nomination in 
favour of his sister, & on the member's 
tieath she reoeived payment of the 
amount of the benefits. The member 
had executed a will, later in date than 
the nomination, disposing of his whole 
estate. The exor. acting under the 
will having brought an action against 
the nominee to recover, as part of the 
deceased's estate, the sum paid to her : 
— HeZd ; on a oonstruotion of the rules 
of the assocn., the nomination merely 
conferred a title to ooUect the amount 
of the benefits payable on the death 
of the member, & the nominee was 
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2. — Payments on decUh. Sect. 3.] 

(2) Such committee may, in the absence of 
such evidence as they may deem satisfactory, 
refuse to presume the death of a nominee who h^ 
not been neard of for upwards of seven years. — 
EscoEinT V, Todmorden Co-operative Society, 
[1896] 1 Q. B. 401 ; 05 L. J. Q. B. 368 ; 74 L. T. 
360 ; 44 W. B. 644 ; 40 Sol. Jo. 298, D. C. 

See^ now, 1913 Act, s. 12 (3), sched. 

81. Validity of nomination — Where amount 
payable exceeds one hundred pounds.] — ^Barnes 
V, St. Crispin Productive Society (1901), 
Beport of Chief Begistrar of Friendly Societies, 
etc., 23 ; cited in Halsbury’s Laws of England, 
Vol. XVII., p. 18, n. 

32 , Admissibility as will.] — A 

nomination paper, executed by the nominator 
under 1893 Act, s. 25, in the presence of two wit- 
nesses, who signed it in his presence, invalid as a 
nomination by reason of the amount it pur- 
ported to dispose of being in fact over £100 : — 
Meld : to be testamentary & admitted as a will. — 
In the Goods of Baxter, [1903] P. 12 ; 72 L. J. P. 
2 ; 87 L. T. 748 ; 61 W. B. 302. 

Annotations : — ^Beld. Griffiths v. Eccles Provident Indus- 
trial Co-op. SoG., [1011] 2 E. B. 275. Mentd. Oodman v. 
Godman, [1919] P. 229. 

83. Date when amount is to be 

reclaimed.] — 1893 Act, s. 25 (1), empowers a 
member of a society registered under that Act to 
nominate any person to whom his property in 
the society shall be transferi'ed at his decease 
provided the amount credited to him in the 
books of the society does not then exceed one 
hundred pounds sterling : — Held : the word 
“ then ** referred to the date of the nomination 
& not to the date of nominator’s decease, & the 
power of nomination related only to property in 
the society existing at the time of the nomination ; 
(2) a noixunation made by a member in respect of 
all his property in the society at a time when the 
amount credited to him in the books of the society 
did not exceed £100 was good as to the amount 
then standing to his credit, notwithstanding that 
the amount so credited to him at his decease 
exceeded £100. — ^Eccles Provident Industrial 
Co-operative Society, Ltd. v, Griffiths, [1912] 
A. C. 483 ; 81 L. J. K. B. 694 ; 100 L. T, 465 ; 
28 T. L. B. 299 ; 60 Sol. Jo. 359, H. L. ; affg, 
S. 0. sub nom. Griffiths v. Eccles Provident 
Industrial Co-operative Society, Ltd., [1911] 

2 K. B. 276, C. A. 

As to nominations after 1913.] — 

1913Act, s. 6(l)i. 

84. Revocation of nomination — ^Effect of sub- 
sequent will.]— Fielding & Lord v. Bochdale 
Equitable Pioneers Society (1892), 92 L. T, 
Jo. 431. 

See, now, 1918 Act, s. 6 (1) il. 

Power of society to carry on insurance busi- 
ness.] — See No. 3, ante. 


Sect. 3.—~LIABILrnES OF MEMBERS* 

See 1893 Act, ss. 22, 23. 

85. Forfeiture of shares — ^For non-payment of 
subscriptions — Whether in discretion of directors — 
Construction of rules.]— —Clause 45 [of the rules of a 
building co.] provided that, if any member shall 
from any cause whatever permit any monthly 
subscription on any share or shares held by him 
or her to be in arrear for six months, such share or 
shares, & all moneys paid in respect thereof, shall, 
at the expiration of such six months become 
absolutely forfeited to the co. : — Held : the neglect 
of a member to pay his subscriptions So fines for 
six months, operated a forfeiture of his share or 
shares, at the option of the directors. — ^Moore v, 
Rawlins (1859), 6 C. B. N. S. 289 ; 28 L. J. C. P. 
247 ; 33 L. T. O. S. 206 ; 23 J. P. 606 ; 5 Jur. 
N. S. 941 ; 141 E. B. 467. 

Annotations : — Consd. Ms East Kongsberg Co., Bifi»*s Caso 
(1865), L. R. 1 Eq. 309. Refd. Re Asiatic Bankiz^ 
Corpn., Ex p. Ck)Iliim (1869), 39 L. J. Cli. 59. Mentd. 
Orowther v. Thorley (1883), 48 L. T. 644 : Re Jones, 
Clegg V. Ellison, [1898] 2 Ch. 83 : Re Russell Institution, 
I'igHns V. Baghino, [1898] 2 Ch. 72. 

Validity of provision for — On non-accept- 
ance of increased liability.] — See No. 44, post 

36. For debts due from society.] — ^A sci. fa, 
may be issued against the individu^ members of 
an Industrial & Provident Society, after judg- 
ment recovered against the registered officers or 
trustees, under Industrial So Provident Societies 
Act, 1854 (c. 26). — Myers v, Bawson (1800), 6 
H. N. 99 ; 29 L. J. Ex. 217 ; 24 J. P. 392 ; 8 
W. R. 417 ; 157 E. R. 1110 ; sub nom. Meyers 
y, Bawson, 1 L. T. 405. 

Annotations: — Refd. Doan u. Mellard (1863), 32 L. J. C. P. 
282 ; Re Sheffield & Hallamshire Ancient Order of 
Foresters Co-op. & Industrial Soo., Fountain's Case, 
Swift's Case (1865), 34 L. J. Ch. 593 ; Re West London & 
General Permanent Benefit Bldg, ^c., [1894] 2 Ch. 352. 

37. .] — By Industrial & Provident 

Societies Acts, 1851 (c. 31), & 1864 (c. 25), the offi- 
cers or trustees of a society registered imder the 
first of these Acts, are the persons to be sued for a 
debt due from the society. These Acts are 
repealed by Industrial So Provident Societies Act, 
1862 (c. 87), which incorporates the society on its 
being registered. So makes provision for the 
prosecution of actions pending against the trustees 
or officers at the time of the society obtaining its 
certificate of registration, but omits to provide 
for pending claims: — Held: the members of a 
society re^stered under Industrial So Provident 
Societies Acts, 1851 (c. 31), So 1854 (c. 87), might, 
in an action brought after the last Act, be sued 
individually for a debt, due from the society before 
such last Act, So for which no action h^ been 
ever brought against the trustees or officers. — 
Dean v, Mbllard (1863), 16 0. B. N. S. 19 ; 2 
New Rep. 392 ; 32 L. J. O. P. 282 ; 10 Jur. N. S. 
340; IIW. R. 913; 143 B. R. 689. 

Annotations : — ^Apld. Linton V. Blakeney Joint Co-op, 
Industrial Soo. (1865), 8 H. &; O. 853. Distd. Queensbuiy 
Industrial Soo. v. Pickles (1865), L. R. 1 Exch. 1. RM, 


boimd to account to the exor* there - 
a Watbbson, [1918] 

S. C. 9 ; 56 Sc. L. R. 24. — SCOT. 

1. I^les of society — Member in 
good standing ,] — Where the iffies of a 
benevolent eociety give to a member 
ffissa^fled with a aeoiaion as to sick 
benefits, a right of appeal to a domestic 
® member, whose 

benefits has in ills life- 
time been refused. & who has ao- 

<^®ei8ion &; has not 

app^ed. cannot recover sick benefits, 
however, the widow of •* a 
,in good standing is entitled 

to oertain peccary benefits $c the 


status of the member has not been 

S aseed upon by the society in his llfe- 
.me, an action by the widow will lie, 
So the status of the deceased member 
at the time of his death is a question 
of law to be determined in the usual 
way* In the present case the fact 
that the deceased member was at the 
time of his death in arrear for dues 
wa« held, having regard to the con- 
stitution So rules of me society, not to 
deprive Wm of status. So the widow 
was held entitled to recover.— Daub 
Lodob (1897), 84 A. R. 

361.— ^ All. 

-.p—Aotlon to recover 


amount of benefit oertlflcate issued by 
defts. to the deceased. All assessments 
had been paid, but he was not, as 
required by oertifloate, in good standing 
at his decease in Loyal Orange Associa- 
tion : — Held : pltf. could not recover. 
— ^MoEbohnib V, Grand Oranob 
Lodob or BRtrxeH America (1909), 
18 O. W. R. 418 ; 18 O. L. H. 555.— 
CAN. 

n. PresumpHon of death of in- 
sured.] — ^LINXB V, CANADIAN OBDBB OF 
FobbSTBRS a014), 7 O. W. N. 5ie, 
705 ; 8 O. W. N. 809 ; 83 0. L. K. 
150.— CAN. 
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HendeMpn ». Bunber (186S ), 19 O. B. N. S. 510 : Gray o 
(^66), Har« & Rutii. 794 ; i26 West London & 
General Permanent Benefit Am,, [1894] 9 Oh. 862. 

88. Before registration.] — Hbndebson v . 
Bahbeb, No. 80, post. 

39. Unineorporated society.]— In the case 

of an unincoroorated ii^ustrial society, which is 
much more like an ordinary trading partnership 
than bui l di n g societies are, there seems no doubt 
that the members would be liable individually 
& without limit, although such liability could be 
enforced only by means of a judgment against the 
trustees or other persons prescribed for that 
purpose Sd sci. fa. against particular members 
(Weight, J.).— jBc West London & General 
Permanent Benefit Building Society. [18943 

70 L. T. 796; 

42 W. B. 636 ; 10 T. L. R. 280 ; 88 SoL Jo. 
273 ; syb nom. Re West London & General 
Perbianbnt Building Society, Alsop’s Case. 
Speller’s Case, 8 R. 764. 

40. To have share capital set off— Against debt 
to society.] — Be Gwawr-y-Gwbithyb Industrial 
& Provident Society, Dovey v . Morgan, No. 
94, post. 

41. Whether terminated by death — Distin- 
guished from building societies.] — Be United Ser- 
vice Share Purchase Society, Ltd., No. 92, 
post. 

42. In land society — ^To indemnify trustees — 

For purchase of land.] — Wildgoosb v. Booth- 

royd (1888), 6 T. L. R. 68, C. A. 

An^iaiion ;-~Consd. HUl r. Crank (1892), 62 L. J. Q. B. 

1 


43. To contribute to expenses — Of land 

held by trustees — Whether unallotted or forfeited.] 

^A land society was formed for the purchase 
of an estate to be sold in lots to the members, 
each of whom covenanted to abide by the rules of 
the society. The estate was purchased by trustees 
for the society, & the purchase money was secured 
by mtges. on which the trustees were liable. The 
estate was divided into numbered allotments, & 
a price set opposite each number to be paid by 
monthly instalments, & such allotments were to 
be allotted at that price unless previously sold 
by auction. By r.^ 35 members were required, in 
addition to the price of their allotments, to pay 
a proportionate part of the price, expenses, 
& interest payable in respect of allotments held 
from time to time by the trustees. The rules 
further provided for the forfeiture of allotments 
in case of default, declared that the rights of 
the defaulting member in respect of such allot- 
ments should absolutely cease ; they empowered 
the trustees to sell such forfeited allotments, & 
required them in the event of a sale, after deducting 
^ moneys payable under the rules by the default- 
ing member, to pay him the surplus of the pro- 
ceeds : — Held : unallotted & forfeited allotments 
were allotments held from time to time by the 
trustees mthin r. 36, members were liable for 

in respect thereof. — Hill v. Crank 
(1392), 62 L. J. Q. B. 146 ; 68 L. T. 661 ; 9 T. L. R. 
112, G. A. 

44. Provlsionf for Increase of — Whether ultra 

y^^Oj^The W. &; S. Society was registered under 
1333 Act, A under the rules its shai^ were trans- 
ferable with the consent of the committee, but were 
imt withdrawable, & the rules could be altered by 
the resolution of a three-fourths majority of the 
members. R. 12 required members to hold one 
for every twenty acres farmed by them up 
to nve hundred acresi one share for every forty 


acres above five hundred, & by r. 13 the total 
number of shares held by any member was not 
to esweed £200 in nominal value. By r. 23, if the 
X shares held by a member became less 
than the number required by r. 12, the amount paid 
up on the shares was to be repaid & the shares 
^ member ceased to be a member. 
In ^ov. 1921, r. 12 was amended by requiring 
members to hold five shares for every twenty 
acres f^med up to five hundred acres, 6c throe 
^ares for every forty acres above five hundred ; 
u Tj* ^ amended by providing that members 
imlding less than the required number of shares 
shomd only be entitled to repayment, 6c to have 
their shares cancelled if the committee thought 
fit. In Dec. 1920, by amendment the nominal 
value of the shares was reduced to 68. 8d. by 
cancelling the sum of ISa. 4:d. on each share. 
Subsequently r. 12 was further amended so that 
members were required to hold shares of the 
nominal value of five pounds instead of five shares 
of 6s, 8d, each. The amendments were registered 
in accordance with the provisions of 1893 Act, 
®; 13 (2) : — Held : (1) the law restricting the 

liability of members of a limited co. to the amount 
unpaid on their shares is applicable to industrial & 
prpY^dent societies, & therefore r. 12, both in its 
orijginal form 6c as amended, was ultra vires 6c 
void ; (2) although the rules of the society became, 
by 1893 Act, s. 22, a contract by each member with 
the society, they could not affect the liability of 
the members^ as limited by that statute to the 
amount unpaid upon their shares, 6c consequently 
the rules did not constitute or involve any con- 
tract as between pltf. 6c the society to take up from 
the society or pay to the society for any shares in 
addition to the shares held by him; (3) the 
reduction of capital, in the circumstances of this 
case, was ultra vires & void, since it was made as 
part of the scheme for imposing upon the members 
a liability for a larger sum than the amount unpaid 
on their shares, or to evade the provisions of 1893 
Act, 8. 4 (a). — Dibble v, Wilts & Somerset 
Farmers, Ltd., [1923] 1 Ch. 342 ; 92 L. J. Ch. 
168 ; 128 L. T. 643 ; 39 T. L. R. 174 ; 07 Sol. Jo. 
297. 

Annotation : — A a to (1) Overd. Agrioiiltural Wholesale Son. 

V, Blddulph & District Agricultural Soo., [1925] Oh. 760. 

46. .] — A collateral obligation im- 

posed by the rules of a society registered under 
1893 Act, or by the arts, of assocn. of a limited 
CO. registered under Cos. Act, 1008 (c. 09), upon 
a member of the society or co., which in certain 
events involves a liability on the part of that 
member to take further shares in the society or 
CO., can be enforced notwithstanding that the 
liabilit]^ of the member to contribute in a winding 
up is limited by the Act imder which the society 
or CO. is registered. The limitation of liability 
in respect of shares held is distinct from an obliga- 
tion collaterally imposed upon a member in 
certain events to take up further shares which will 
themselves, when taken up, be entitled to a 
similar limitation of liability. There is noth^ 
in such a collateral obligation which is ultra vires 
or repugnant to th© system of limited liability. — 
Agricultural Wholesale Society v. Biddulph 
& District Agricultural Society, [1926] Oh. 
769 ; 94 L, J. Ch. 397 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 567, C. A. 

On dissolution.] — See Part X., post. 

Offenoo of de proeoedlngs against.] — See Nos. 50- 
62, post. 
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Part VI. — Property and Funds. 


Sect. 1. — PROPERTY. 

See 1893 Act, ss. 24, 86, 39, 42, 46. 

46. What Is property — Choses in action in- 
cluded.] — The word “ property,** in Industrial & 
Provident Societies Act, 1862 (c. 87), s. 6, by which 
the certificate of registration vests in the society 
all the ** property ** that may at the time be 
vested in any person in trust for the society, 
includes ** choses in action.** 

Therefore an industrial society, formed under 
Industrial & Provident Societies Act, 1862 (c. 81), 
but incorporated under the Industrial & Provident 
Societies Act, 1862 (c. 87), may sue in its corporate 
name upon a bond given to trustees in trust for 
the society before the passing of the Act of 1862. — 
Quebnsbury Industrial Society v. Pickles 
( 1866), L. R. 1 Exch. 1 ; 3 H. & C. 867 ; 36 
L. J. Ex. 1 ; 13 L. T. 296 ; 29 J. P. 792 ; 11 Jur. 
N.S.877 ; 14 W. R. 30 ; 169 E. R. 771. 

47. Power of committee — To raise rent — Con- 
struction of rule.] — The rules of a society provided 
that a tenant should be charged a fair & usual 
rent for his occupancy : — Ife& : the committee 
of management could raise the rent. — T enant Co- 
operators, Ltd. V. JA3IES (1902), 18 T. L. R. 237. 

48. Position of trustees — Of land society — 
Right of Indemnity.] — W ildgoose v. Boothboyd 
(1888), 6 T. L. R. 08, C. A. 

Annotation: — Consd. Hill v. Crank (1892), 62 L. J. Q. B. 145. 

49 . Expenses of allotments 

held by trustees — Forfeited allotments.] — H ill 
V. Crane, No. 43, ante. 

50. Larceny of societies’ property by member — 
Indictment — In whom property laid.] — If a part 
owner of property steals it from A., in whose 
sole custody it is, & who is solely responsible for 
its safety, he is guilty of larceny ; & the property 
is well laid in A. alone, although he is also a part 
owner of the property stolen. 

H. was in possession of a shop where goods were 
sold for the benefit of a society called the S. Co- 
operative Industrial Society. Each member of 
this society partook of the profit, & was subject 
to the loss, arising from the shop. H., being him- 
self a member, had the sole management, & was 
answerable for the safety of all the property & 
money coming to his possession in the course 
of such management. Prisoner, also a member of 
the society, assisted in the shop, without salary : — 
Held : prisoner was properly convicted of ste^ng 
money from the till in the shop. — R. v. Webster 
(1861), Le. & Ca. 77 ; 31 L. J. M. C. 17 ; 6 L. T. 
327 ; 26 J. P. 212 ; 7 Jur. N. S. 1208 ; 10 W. R. 
20 ; 9 Cox, C. C. 13 ; 169 E. R. 1311, C. C. R. 
AnnoicUion .—-Reid. R. v. Lowrle (1867), 36 L. J. M. C. 24. 

61* ; ; .] — B., a servant of a co- 

operative society, duly enrolled, but without 
trustees, sold goods at a shop of the society, & 
received payments, & was accountable for the 
money. Prisoner, a member of the society, & 
one of the committee of management, stole some 
money from the till in the shop : — Held : he might 
be convicted on an indictment charging hinn with 
stealing the moneys of B. — R. v. Burgess (1863), 

“ ^^9?- 5 2 New Rep. 85 ; 32 L. J. M. C. 

T. 266 ; 27 J. P. 388 ; 9 Jur. N. S. 682 ; 

. 602 ; 9 Cox, C. C. 302 ; 169 E. R. 1403, 


R. V. Bron (1863), 
\ 46 L. T. 847. 


Law, Vol. 


52. Larceny by members of unregistered trading 
club — Club requiring registration as company.] — 

Deft, was convicted on an indictment, drawn under 
Larceny Act, 1868 (c. 116), s. 1, & charging him 
with having, whilst one of a number of beneficial 
owners consisting of himself, J., & others, 
embezzled money belonging to such beneficial 
owners. It was proved at the trial that prisoner 
was the treasurer & a member of a trading club, 
which was an unregistered association of more 
than twenty persons such as is prohibited from 
being formed by Cos. Act, 1862 (c. 89), & that he 
received money belonging to the assocn. & failed 
to pay over or account for it : — Held : prisoner 
was properly convicted. — ^R. v. Tankard, [1894] 
1 Q. B. 648 ; 63 L. J. M. C. 61 ; 70 L. T. 42 ; 58 
J. P. 300 ; 42 W. R. 360 ; 38 Sol. Jo. 130 ; 17 
Cox, C. C. 719 ; 10 R. 149, C. C. R. 

Annotations Oonsd. Marrsv. Thompson (1902), 18 T. L. R. 

565. Reid. JelTrey v. Bamford, [1921] 2 K. B. 351. 

See, generally. Criminal Law, Vol. XV., pp. 901, 
902, 932. 

As to land societies.] — See, further. Part I., 
Sect. 3, ante. 

Vesting of property on dissolution.] — See Part X., 
post. 


Sect. 2.— BORROWING AND LENDING. 

See 1803 Act, ss. 40, 43, 44. 

53. Mortgage by member — Condition of re- 
demption — Other money embezzled by member.] — 

H., a member of deft, society, mortgaged to the 
society certain property to secure principal money 
by certain instalments, with interest & subscrip- 
tions, & “ other moneys becoming due from the 
mtgor. to the deft, society.** H. was also secre- 
tary of the society & in that capacity had received 
& misapplied moneys belonging to the society. 
He had conveyed the equity of redemption in the 
mortgaged property to pltf. who claimed to 
redeem, on payment of the mtge. debt with 
interest, subscriptions, fines & other payments 
due from H. as member. The society claimed in 
addition to this the amount which H. had 
embezzled, contending that it came within the 
words “ other moneys ** : — Held : the words 
applied to debts, ejusdem generis with what had 
been mentioned before, & the sums which H. 
had embezzled were not ejusdem generis with the 
mtge. debt, interest, &; subscriptions, but were 
due from H., on a totally different contract, & 
the society could not insist upon pltf. paying such 
sums before redeeming the property. — ^Bailes v. 
Sunderland Equitable Industrial Society, 
Ltd. (1886), 65 L. T. 808 ; 61 J. P. 310 ; 3 T. L. R. 
97. 

54. Debentures — Whether registration as bill 
of sale necessary.] — (1) Inasmuch as there is not 
in the case of societies registered under the 
Industrial & Provident Societies Acts a statutory 
provision requiring their securities to be re^stered, 
debentures given by societies registered under 
these Acts are not, like the debentures of cos. 
under Cos. Act, 1862 (c. 89), exempted by Bills of 
Sale Act, 1882 (c. 43), s. 171, from the statutory 
requirements in respect of bills of sale. 

^ An industrial society formed under Industrial 
& Provident Societies Acts, is not a “ company *’ 
within any of the legal meanings of that word. — 
Great Northern By. Co. v. Coal Co-operative 
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Society, [1890] 1 Oh. 187 ; 66 L. J. Ch. 214 ; 73 
L. T. 443 ; 44 W. R. 262 ; 12 T. L. R. 80 ; 40 
Sol. Jo. 62 ; sub nom. Be Coai, Oo-operative 
Society, Great Northern Ry. Oo. v. Coal 
Co-operative Society, 2 Mans. 021. 

AnnokiHons: — As to (1) Consd. dark v. Balm, Hill, [1908] 
1 E. B. 667* As to (2) FoUd. Be North Wales Produce Sc 
Supply Soo., [1922] 2 Ch. 340. 

65. Assets charged partly chattels.] 

—Upon a claim by a debenture holder in the 
winding up of a society incorporated imder 1893 
Act, to be declared a secured creditor, the question 
arose whether the debenture, by which the 
property of the society present & future was 
charged to secure the repayment of the principal 
sum & interest, was void by reason of the BUls of 


Sale Acts, as to all or any of the assets of the 
society thereby charged: — Held: (1) the society 
was not an incorporated co. within the exception 
from Bills of Sale Act, 1882 (c. 43), mentioned in 
sect. 17 of that Act ; (2) the property charged 
by the debenture, although described m general 
terms, was severable ; &, accordingly, the 

debenture was a valid charge upon such of the 
assets of the society as did not consist of personal 
chattels within Bills of Sale Act, 1878 (c. 31), s. 4. — 
Be North Wales Produce & Supply Society, 
[1922] 2 Ch. 340 ; 91 L. J. Ch. 415 ; 127 L. T. 288 ; 
38 T. L. R. 618 ; 66 Sol. Jo. 439 ; [1922] B. & 
C. R. 12. 


See, generally, Bn.LS of Sale, Vol. VII., pp. 29- 
31. 


Part VII.- 

See 1893 Act, s. 49. 

56. ** Dispute — Claim that resolution ultra 
vires.] — The rules of an industrial & provident 
society, which substantially followed the terms 
of 1893 Act, s. 49, provided for the reference of 
all disputes between the society & its members 
to arbn. A member of the society commenced an 
action against the committee of management of 
the society for a declaration that certain resolutions 
passed by them were ultra vires the society, & 
for consequent^ relief ; — Held: pltf.’s claim was 
a dispute within the arbn. rule & sect. 49, & the 
proceedings in the action must be stayed. 

Where the rules of a registered society contain 
a provision for the reference of disputes between 
a member & the society & its officers to arbn. it 
is not cm answer to an application for a stay of 
proceedings that the question at issue is whether 
or not the act complained of is ultra vires, — Cox 
V, Hutchinson, [1910] 1 Ch. 613 ; 79 L. J. Ch. 
269 ; 102 L. T. 213 ; 26 T. L. R. 263 ; 64 Sol. Jo. 
271. 

Aimotatiom : — ^Refd. Heard v. Pickthorne, [1913] 3 K, B. 

299 ; Winter V. Wilkinson (1914), 79 J. P. 241. 

67. Claim that rules ultra vires.] — A 

co-operative society registered imder 1893 Act, 
carried on the business of manufacturing for sale 
cheese & butter from milk supplied by certain of 
its members. By its amended rules the society 
bound itself to take all milk produced by members’ 
cows kept on any lands within a defined area, 
comprising some eighty townships, at the current 
price fixed by the committee, & r. 6 (2) provided 
that no member having milk to sell, the produce 
of cows kept within the defined area, should, 
without the previous consent of the committee, 
sell any such milk to any creamery other than the 
creamery of the society, or to any co., society or 
person who sold milk or manufactured butter for 
sale. Under r. 16 a member whose shares had been 
transferred or cancelled thereupon ceased to be a 
member, but a member was not otherrfcse entitled 
to withdraw from the society. R. 21 required the 
consent of the committee to any transfer of shares, 
but the committee were not bound to assign any 


-Disputes. 

reason for their refusal. The rules contained an 
arbn. clause providing for the reference of all 
disputes between the society & its members to the 
Irish Agricultural Organisation Society, whose 
award was to bo final. 

In an action by a member impeaching the 
validity of the rules: — Held: (1) a dwputo 
whether certain rules of the society were ultra 
vires was not a dispute between a society & its 
members within 1893 Act, s. 49, & the action was 
competent. 

(2) B. 6 (2), read in combination with r. 16, 21, 
imposed upon members a greater restraint than 
was reasonably required for the protection of the 
society, & was illegal as in restraint of trade & 
ultra vires the society. — ^M cEllistrim v. Bally- 

MACELUGOTT CO-OPERATIVB AGRICULTURAL & 
Dairy Society, [1919] A. 0. 648 ; 88 L. J. P. C. 
69 ; 120 L. T. 613 ; 36 T. L. R. 354, H. L. 

Annotations : — As (1) Consd. Agrrlciiltural Wliolesalo Soc. 

V. Biddiilph & DiHtrict Agrricaltura] Soc., [1925] Ch, 709. 

Refd. i2e Qulnu & National Catholic Benefit & Thrift 

Soc.’s Arbitration, [1921] 2 Ch. 318. 

58. How decided — Rules providing for arbitra- 
tion — Whether question of ultra vires included.] — 

Cox V, Hutchinson, No. 56, ante, 

59. Whether within Jurisdiction of 

arbitrator — Question for county court Judge.] — 
By one of the rules of an industrial society it was 
provided that disputes between the society & its 
members should be settled by arbn. Deft., a 
member of the society, who had filled the office of 
salesman, having resigned his post, disputes 
between him & the society, in respect of his 
accounts 'with them, arose, & were referred to 
arbitrators, who found that the sum of £18 was 
due from deft, to the society ; & payment of the 
said sum was then sought to be enforced by the 
society by plaint in the county ct., under 18 & 19 
Viet. c. 63, s. 41. Deft, thereupon, & before the 
matter came before the coimty ct. judge, applied 
for a prohibition, upon the ground that the matters 
in difference between himself & the society were 
not the subject of arbn. : — Held : the question of 
jurisdiction was olie for the county ct. judge, A: 


PART VII. 

o. How decided — Rules providing 
S*yr ar{>{trafion.}— S. brought an action 
aqainst an assoon. A six of Ita directors 
who had personally acted in the matter 
to recover damages for the breach of an 
agreement for purchase. The defts. 
moved to diamfsB the action on the 
ground that its subjeot-matter was a 


“ dispute within the rules, & must bo 
settled by arbitration : — Heid : the 
matter was a ** diroute ” within the 
rules. Sc the juriBaiotion of the ct. 
was ousted. — McSkvent v. Canter- 
bury Co-operative Freehold Land 
Assoon., Ltd. (1890), 8 N. Z. L. R. 
534.— 'N.Z. 

p. Whether vHthin jurisdiction 


of arlnirator,] — The rules of a 
provident soo. provided that in the 
event of any dispute between a member 
of the 800 . or any person claiming 
through a member Sc the soo., it mim 
be referred to a committee of the soo. 
In an aoUon against the soo. at the 
instance of the executor dative of a 
member to reoover a sum alleged to 
be due by the soo. to the deceased. 
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the application, being made befoie the judge had 
an opportunity of deciding the question^ was 
premarare . — Bs Skipton IndustriaIj Oo-ophra- 
TiVB Socnamr, Ltd. v. Prikcb (1864), S3 L. J. 
Q. B. 823 ; 11 Jur. N. S. 11. 

60* Api^lntment of arbitrators ~ Who oan 
compel.] — When deposits are made in a saTings 
bank by a benefit society, of whom a part have 
since been expelled by an order of magistrates 
who had no authority to interpose, the managers 
of the bank are not compellable, upon the applica- 
tion of the members so illegally expelled, to appoint 
an arbitrator to settle disputes as l^tween such 
managers & the depositors. Nor, in any case, 
where deposits have been made on behalf of a 
society, are the managers compellable to appoint 
an arbitrator upon the application of individual 
members, not being the representatives of the 
whole or of a majority of such society. Magis- 
trates have no authority, under 49 Geo. 3, c. 126, 
to make orders enforcing rules of a benefit society 
which have not been duly enrolled. — R. v. Witham 
Savings Bank (1834), 1 Ad. & El. 321 ; 3 Nev. & 
M. K. B. 416; 2 Nev. & M. M. C. 294; 3 
L. J. M. 0. 86 ; 110 E. R. 1228. 

61. Jurisdiction of magistrates — ^To enforce un- 
registered rules.] — R. v, Witham Savings Bank, 
No. 60, ante* 

62. Jurisdiction of county court — ^To enforce 
award of arbitrators — Jurisdiction of arbitrator 
disputed .] — JRe Skipton Industrial Co-operative 
Society, Ltd. v. Prince, No. 69, ante. 
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63. decision by society in forty days. 

— ^J., a member of an industrial society, nominated 
his daughter to receive his interest in the society, 
^ died on May 19, 1898, without having revoked 
the nomination. Both his widow the da^hter 
claimed the amount standing to his credit in the 
books of the society. On Sept. 20, the daughter 
wrote a letter to the society nominating an arbi- 
trator, & aski^ the society to name an arbitrator 
to act on their behalf in accordance with one of 
their rules. The society took no notice of this 
application, on Oct. 10, the daughter gave notice 
that the arbitrator named in her former letter had 
been appointed by her as sole arbitrator imder 
Arbitration Act, 1889 (c. 49), s. 6 (b). The society 
replied that they would refuse to be bomid by the 
decision of an arbitrator so appointed. On 
Nov. 1, the sole arbitrator gave an ex p. award in 
favour of the daughter. On Nov. 17, a plaint 
was taken out by the daughter in the coimty ct. 
imder 1893 Act, s. 49, &; the judge enforced the 
award in favour of the daughter The society 
appealed on the groimd that Arbitration Act, 
1889 (c. 49), could not apply, as sect. 6 (b) of that 
Act was inconsistent with 1893 Act, s. 49 (6) : — 
Held: it was not necessary to decide whether 
Arbitration Act, 1889, was or was not applicable, 
since the plaint in the county ct., as the forty davs 
mentioned in 1893 Act, s. 49 (6), had elapsed, might 
be regarded as an application under that sub- 
sect. — Jbssop V, Hdddbrspihld Industrial 
Society (1899), 80 L. T. 698, D. C. 


Part VIII. — Offences, Penalties and Legal Proceedings. 


Sect. 1.— OFFENCES AND PENALTIES. 

See 1893 Act, ss. 63-70 ; 1913 Act, ss. 10, 11. 
Larceny of society’s property by members.] 
See Nos. 50-62, ante. 


Sect. 2.— LEGAL PROCEEDINGS. 

See 1893 Act, ss. 69, 70, 76 ; 1916 Act, s. 11. 

64. Proceedings against society — Who may be 
sued.] — The members of a society registered under 
Indurtrial & Provident Societies Act, 1852 (c. 31), 
are not liable to be sued individually for the debts 
of the society. The only persons liable to be sued 
are the officers of the society appointed under 
Industrial & Provident Societies Act, 1864 (c. 25), 
or, if no such officer, the trustees. — ^Burton v, 
Tannahill (1866), 5 E. & B. 797 ; 25 L. J. Q. B. 
136 ; 26 L. T. O. S. 214 ; 20 J. P. 601 ; 2 Jur. 
N. S. 184 ; 4 W. R. 206 ; 119 B. R. 678. 

Annotations : — Oonsd. Myers v, Rawson (I860), 6 H. & N. 

09. Retd. Alexander v, Worman (18o0), 30 L. J. Ex. 
198. 

65. Effect of Industrial Societies 

Act, 1862 (c. 87).] — Dean v, Mbllard, No. 37, 
ante, 

66. On unregistered society.]— 

The trustees of a provident society formed under 
Industrial & Provident Societies Act, 1862 (c. 31), 


but not registered under Industrial & Provident 
Societies Act, 1862 (c. 87), cannot be sued in an 
action commenced after the passing of the latter 
Act, as the previous Act is absolutely repealed by 
it without any saving clause. — Toutell v, Douglas 
(1863), 33 L. J. Q. B. 66 ; 8 L. T. 426. 

Annotation : — Consd. Dean v, MelJaxd (1863), 15 C. B. N. S. 

19. 

07, .] — ^An industrial society* 

formed before the passing of Industrial & Provident 
Societies Act, 1862 (c. 87), which provided for the 
incorporation of previouslv existing societies on 
registration, & enacted that legal proceedings then 
pending against a trustee or public officer might 
be prosecuted against the society in its registered 
name, but omitted to provide for pending claims, 
cannot, although subsequently registered under 
that Act, be sued as a corpn. in an action com- 
menced after the passing of the Act for a debt 
incurred previously thereto. — ^Linton v. Blakbney 
Joint Oo-opbrativb Industrial Society (1866), 
3 H. 0. 853 ; 6 New Rep. 238 ; 34 L. J. Ex. 
211 ; 13 L. T. 39 ; 29 J. P. 472 ; 13 W. R. 843 ; 
169 B. R. 770. 

Annotaticma : — Beld. Queensbury Industrial Soo. v. Pickles 

(1865), L. 1 £x(m. 1 ; Gray v, Raper (1866), Har, Sc 

Ruth. 794. 

00. Parties — ^Necessary aetion by guar- 

dians for maintenanee of pauper lunatic — Share of 
lunatic paid out to wife.] — (1) At the time of the 


defenders averred that in oonseqnenoo 
of an arrangement made by the next 
of kin of oeoeaBed, puxsner was not 
entitled to claim the sum in qnestion 
as his representative. They founded 
on the rule above mentioned Sc pleaded 
that the ot. had no inrlsdletlon 
Held : as delendeni daaled xnnsner*B 
right to represent deceased mnnber, 
the question raised was not a disrate 


within the meaning of the rule Sc the 
inrisdiotion of the ot. was not ousted.— 
STMiNaTON’s Exsoxttob V, Galabbisls 
O o-OPXIUTIVB Sto», Oo., Ltd. (1894), 
21 R. (Ot, of Sees.) 871.— 80OT. 


PART Vra. SECT. 1. 

Failure to notify transfer of 
who was Insured with 


A., an industrial assurance oo. in 
Sept. 1906, applied for Sc obtained a 

g iliey of insoranoe from B., another 
dnstrlal assnranoe oo. F. paid the 
weekly premium on both down to 
Deo. 19, 1906. F., thereafter applied 
for obtained from B. a policy cm the 
same terms as he got from A. The 

e ovisioiis of the new polky were more 
Tourmble to the amiea than the 
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removal of a paui>er Ixmatic to an asylum there 
was standing to his credit in the books of a co- 
^erative & industrial society the sum of £70. 
Upon the application of the lunatic* s wife, who had 
also a fund standing to her credit in the books of 
the society, various payments were nu^e to her 
out of the lunatic’s fund* The society then 
received notice from the guardians of a claim 
against this fund for the maintenance ^ of the 
lunatic ; but, notwithstanding this notice, the 
society, purporting to act under 1893 Act, ss. 29, 
30, transferred the balance of £66 to the wife’s 
account in their books. Thereupon the guardians 
presented a petition in the county ct. against the 
society under Lunacy Act, 1890 (c. 6), s. 300, for 
reimbursement out of the £66 of the cost of removal 
of the lunatic to the asylum, & of the expenses 
of his past & future maintoiance : — Held : the 
transfer by the society of the £66 to the wife’s 
account was not a good payment on the lunatic’s 
behalf within 1893 Act, s. 29, & the guardians were 
entitled to b6 reimbursed the expenses in question. 

(2) Although the wife ought to have been made 
a party to the petition, inasmuch as the objection 
as to want of parties had not been taken in the 
county ct., & was not put forward as a ground of 
appeal in the notice of appeal to the Div. Ct., the 
point was not open to the society in the Ot. of 
Appeal. — Gloucester Union Guardians v. 
Gloucester Industrial & Co-opbrattvb Society, 
Ltd. (1907), 90 L. T. 168 ; 71 J. P. 109 ; 6 L. G. R. 
498, C. A. 


Part IX. — Amalgamation, 

See 1893 Act, ss. 6^55 ; 1913 Act, s. 8. 

73. Power to amalgamate — Limited company 
taking friendly society.] — (1) A limited co. had 
power by its memorandum to make & carry 
into effect “ such arrangements with respect to 
the union of interests or amalgamation, either in 
whole or in part, or working arrai^ements with 
any other cos. or persons of a similar nature to 
that of this co.” : — Held : the taking over bodily 
the stock, assets, Sc liabilities of the N. S. A., a 
friendly society, which had the same objects. Sc 
giving a new class of shares in the co. to the share- 
holders of the N. S. A., was an amalgamation within 
the power of the co. 


69* Proceedings by society — In what name 
brought — Chose In action acquired befor e re gls* 
tratlon.] — Quebnsbury Industrial Society v. 
PiCEXES, No. 40, arUe. 

70 . Jurisdiction of county court — Action 

against former member.] — ^By 1893 Act, s. 23, ” All 
moneys payable by a member to a registered 
society shall be a debt due from such member to 
the society, &; shall be recoverable ss such either 
in the county ct. of the district in which the 
registered office of the society is situate, or in that 
of the district in which such member resides, at 
the option of the society * ’ : — Held : where a member 
has contracted a debt to the society of an amount 
in excess of the ordinary jurisdiction of the county 
ct., the society may recover it in the county ct. 
under the above sect., although the debtor had 
ceased to be a member at the time of action brought. 
— Gwendolen Freehold Land Society v. 
Wicks, [1004] 2 K. B. 022 ; 73 L. J. K. B. 816 ; 
91 L. T. 440 ; 53 W. R. 219 ; 20 T. L. B. 593 ; 48 
Sol. Jo. 574, D. C. 

71. Stay of proceedings — Grounds for — 

Whether Insolvency of society.] — Caldwell v, 
Ernest (No. 1), No. 89, post, 

72. Against contributory — ^Necessity for 

leave of court.] — Gray v. Rarer, No. 17, ante. 

Personal liability of officers.] — See Part IV., 
Sect. 2, ante. 

Personal liability of members.] — See Part V., 
Sect. 3, ante. 


Transfer and Conversion. 

(2) The CO. having also power to attach to any 
new shares to be created any special privilege or 
condition ; — Held : (3) the provision that the 

dividends on the new class of shares given to the 
shareholders of the N. S. A. in priority to the 
original preference shareholders of the co. was 
not uUra vires ; (4) the charging of the dividends 
on the new shares on the ” profits Sc assets ” of 
the CO. was not uUra vires ; (5) Industrial & 

Provident Societies Act, 1870 (c. 46), gave the 
N. S. A. power to carry out the proposed amalgama- 
^on. — PuLBROOK V. New Civil Service Co- 
operation, Ltd. (1877), 26 W. R. 11. 


Part X. — Dissolution. 


Sect. 1. —winding UP BY THE COURT. 

SuB-BBCT. 1 . — In General. 

See 1893 Act, ss. 58-00 ; 1913 Act, s. 8. 

74. Grounds for ordering.] — An industiiai 
society had, under a rule, suspended the right of 
withdrawal for about two years ; & three share- 
holders petitioned for a winding up. The society 
had no outside creditors, Sc the majority of shar^ 
holders opposed the winding up: — Held: as it 
was not shown that it was impossible to ci^ry on 
business, the winding up would not be just Sc 


uitable within Cos. Act, 1802 (c. 89), s. 79 (5).- 
Horsham Industrial & Provident Society, 
D. (1894), 70 L. T. 801 ; 58 J. P. 639 ; 10 
L. R. 441, D. C. 

76. AppUcation of Companies Acts — Society 
abllshed under Industrial Soclettes Act, 1862 
81).] — Societies established under the above 
t -.--Held : to be within the provisions of the 
ading-up Acts . — Re National Industrial & 
DViDENT Society (1861), 30 L. J. Oh. 940 ; 25 
P. 726 ! 9 W. B. 774. 


^roviaioiiB of the gonieral tables of B., 
e the Insoranoe required to be 
^ottoned by the dirrotors of B. The 
fireotors were not, but the agent vdio 
iogottabed F* was, aware that F. 
wd be^ insured, with A. F.*b Insur- 
wltti A. did not lapse for about 


two months after ho had ceased paying 
his contributions. No notice was sent 
by A. to B. i—HOd : that the trans- 
action was a transfer of F.'s Insnranoe 
from A. to B. & that B., not ^vlng 
given notioe In terms of Ooneoting 
Sootetles & Industrial Assuranee Co.’s 


Act, 1896, B. 4 (2), had oomndUed an 
oUenoe under sect. 14 <l). — S ai^ation 
Aiurv AsBxmAWOB Socikty v . Bbitw 
Legal Life AssunANCEOo» 119081 
8, 0. 1138; 46 So. L. R. 843; 10 
S. L. T. «76.~4K>OT. 
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Sect, 1, ^Winding up hy the court: Sub-aecia. 1> 2 

7d. Meaning ol “ business.’^ — Cos. Act, 

1862 (c. 89), s. 199, which deals with the winding up 
of unregistered cos., is only applicable to trading 
assocns., inasmuch as such unregistered cos. are 
are to bo wound up at their ** place of busmess, 

& ** business ** must ordinarily be trading under 
the Act. — Be Bristol AraENiEUM (1889), 43 Ch. D. 
236 ; 69 L. J. Ch. 116 ; 61 L. T. 796 ; 38 W. B. 

396 ; 6 T. L. R. 83 ; 1 Meg. 452. 

Annotaiions : — Coiud. Re Jones, Ol^w o. EIUsoik [1808] 
2 Ch. 83 ; Re RussoU Institution, Figgina v. Baghlno, 
[1898] 2 Ch. 72. 

77. .] — Be London & Suburban Bank, 

No. 81, post. 

Winding up under Cos. Acts, generally, see 
Companies, Vol. X., pp. 814 et aeq. 


SuB-SEcrr. 2. — Jurisdiction op the Court. 

See 1893 Act, ss. 68, 60 ; 1913 Act, s. 8. 

78. Jurisdiction of High Court— Society regis- 
tered under Industrial & Provident Societies Act, 
1852 (c. 31) — Not registered under Industrial & 
Provident Societies Act, 1862 (c. 87).] — The Ct. of 
Ch. has no jurisdiction to wind up an industrial 
society under Cos. Act, 1802 (c. 89), even though 
there has been an omission to register it under 
Industrial & Provident Societies Act, 1862 (c. 87). 

An industrial society was duly registered under 
Industrial & Provident Societies Act, 1862 (c. 31) ; 
which Act was repealed by Industrial & Provident 
Societies Act, 1862 (c. 87). In Nov. 1862, before 
the society had been re-registered, an order for 
winding up the society was made by the Ct. of 
Ch. under Cos. Act, 1862 (c. 89). In June, 1864, 
the society was registered under Industrial & 
Provident Societies Act, 1862 (c. 87). On motion 
to discharge the order for winding up : — Held : 
the Ct. of Ch. had no jurisdiction to make the 
order, & it must be set aside accordingly. 

The two winding up Acts of 1862, c. 87, & c. 89 
were intended to apply each to a different class of 
CO., the former to industrial & provident societies 
exclusively, & the other to joint-stock cos. The 
Ct. of Ch. has no jurisdiction in the winding up of 
the former class of cos., which must be carried 
on by the county ct. — Be Chatham Co-operative 
Industrial Society (1864), 4 New Rep. 481 ; 
33 L. J. Ch. 737 ; 10 L. T. 842 ; 28 J. P. 632 ; 
10 Jur. N. S. 983 ; 12 W. R. 1063. 

Ann^aiion : — ^Refd. Re London & Suburban Bank, [1802] 

1 Ch. 604. 

79. ,] — Sheffield & Hallam- 

SHiRE Co-operative Society’s Case (1863), cited 
in 4 New Rep. at p. 481 ; 33 L. J. Ch. at p. 738 ; 
10 L. T. at p. 842 ; 28 J. P. at p. 632 ; 10 Jur. 
N. S. at p. 984 ; 12 W. B. at p. 1063, L. C. ; aubae- 
quent proceedings, sub nom. Be Sheffield & 
Hallamshire Ancient Order of Foresters’ 
Co-operative & Industrial Society, Ltd., 
Fountain’s Case, Swift’s Case (1866), 4 De G. J. 
& Sm. 699, L. C. 

PoUd. Re Ohatbam Co-operative Industrial 

Soo. (1864), 4 Now Rep. 481. 

80. By way of appeal — ^From order of 

county court.]— By Industrial & Provident 
Societies Act, 1862 (c. 87), s. 17, any society 
registered under that Act may be wound up in 
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the same manner as any co. may be wound up 
under any Act for winding up cos., & all the pro- 
visions of such Act with respect to winding up 
are to apply to such societ]^, except that the c£. 
having jurisdiction in the winding-up is to be the 
county ct. \ & by Cos. Act, 1862 (c. 89), s. 124, 
appeals from any order by any ct. having juris- 
diction in the winding-up may be had in the same 
manner as appeals from any order of the same 
ct. in cases within its ordinary jurisdiction. 

The judge of a county- ct. in which a society 
registered under Industrial & Provident Societies 
Act, 1862 (c. 87), was being woimd up, having 
made an order to stay proceedings in an action 
[in the Liverpool Ct. of Passage] against a member 
of such society for a debt of the society incurred 
before such registration, & for which the member 
was therefore individually liable : — Held : no 
appeal against such order would lie to any of the 
superior cts. of common law. Qu. : whether the 
judge had power to make such order. — ^Henderson 
V. Bamber (1866), 19 C. B. N. S. 640 ; 35 L. J. 
C. P. 66 ; 144 B. R. 898. 

Annotation : — Consd. Andrew v. Swansea Cumbrian Benefit 

BldK. Soo. (1880), 50 L. J. Q. B. 428. 

— .] — The London & Suburban Bank, 
Ltd., which was registered under Industrial & 
Provident Societies Act, 1876 (c. 46), had its 
registered office in London, & its paid-up capital 
did not exceed £10,000. Industrie & Provident 
Societies Act, 1876 (c. 45), s. 17 (1) provides that 
the provisions of Cos. Act, 1862 (c. 89), shall apply 
to societies registered under this Act, but the ct. 
having jurisdiction shall be the county ct. Cos. 
(Winding-up) Act, 1890 (c. 63), provides that the 
cts. having jurisdiction to wind-up cos. shall be 
the county ct. wik^ere the paid-up capital does not 
exceed £10,000, but gives the Lord Chancellor 
power to exclude a county ct, from having juris- 
diction, & the rules made by the Lord Chancellor 
exclude the jurisdiction of county cts. in the 
London district. On a petition for winding-up : — 
Held : Cos. (Winding-up Act), 1890 (c. 63), applies 
only to cos. within the previous Cos. Acts, & does 
not overrule Friendly Societies & Industrial & 
Provident Societies Acts, & the High Ct. has no 
jurisdiction to wind-up societies registered under 
those Acts, even if they come within a general 
definition of cos. — Be London & Suburban Bank, 
[1892] 1 Ch. 604 ; 61 L. J. Ch. 316 ; 66 L. T. 716 ; 
40 W. R. 326 ; 8 T. L. B. 357 ; 36 Sol. Jo. 292. 

Annotations: — ^Refd. Re Real Estates Oo., [1893] 1 Ch. 

398 ; Re Ferndale Industrial Co-operative Soc., [1894] 

1 Q. B. 828. 

82. Effect of 1898 Act — ^Transfer of 

pending proceedings.] — In the winding up in a 
county ct. of an industrial society under Industrial 
& Provident Societies Act, 1876 (c. 46), the coimty 
ct. judge has jurisdiction to make an order for the 
examination of the officers of the society under 
Cos. (Winding-up) Act, 1890 (c. 63), s. 10, which 
Act applies to the winding up of an industrial 
society under Industrial & Provident Societies 
Act, 1876 (c. 45). Where such a winding up was 
pending on Jan. 1, 1894, the jurisdiction of the 
county ct. is not interfered with by 1893 Act, 
unless an application under sect. 69 of that Act 
has been granted. — Be Ferndale Industrial 
Co-operative Society, [1894] 1 Q. B. 828 ; 70 
L. T. 448 ; 42 W. R. 430 ; 10 T. L. R. 325 ; 38 
Sol. Jo. 309; 1 Mans. 303; 10 B. 199, D. 0. 


part X. sect. 1, SUB-SECT. 2. 

r. JuriadicHon of High Court- 
Rffect of 1%9Z Act — Unregistered con 
pany,] — Be Ibibh Mbboantilb Loi 


SociKTY, [1907] 1 1. R. 98; 41 

1. L. T. 9.—1R. 


TiULOBS’ 
I. H. 49 ; 


.] — Re Biulfast 

CSo-Pabtnsbshi^ [1909] 1 
43 I. L. T. U.—iR. 


a. Extension of objects — 

Unregistered rules — Ultra vires,y-~'Re 
Londondebbt Equitable Co-opsfM^- 
TivB Society, [1910] 1 I, R. 69, 
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88. Jurisdiction of county court — Society reels* 
tered under Industrial Societies Act^ 1852 (c. 81)71 — 
This ct. stayed the drawing up of an order for 
windi^up a society, which was registered under 
the above Act, being of opinion that the county ct. 
of the district in which the society was situated 
now had the jurisdiction over it ; but directed 
the society to be registered under Industrial & 
Provident Societies Act, 1862 (c. 87). — Be Rother- 
hithb, BTC. Industrial Society (1862), 32 Beav. 
67; 7L. T. 306; 66 B. B. 22. 

Annotation : — ^Apld. Re Midland Ck>imtio8 Benefit Bld^. Soc. 

(1864), 33 L. J. Ch. 620. 

Whether registration condition pre- 
cedent under Industrial Societies Act, 1862 (c. 87).] 

— Be Rotherhithb, etc. Industrial Society, 
No. 83, ante. 

85. Effect of Industrial & Provident 

Societies Act, 1862 (c. 87) — Society registered after 
winding-up order.] — Re Chatham Co-operative 
Industrial Society, No. 78, ante. 

86. To stay proceedings against member — 

Proceedings In Liverpool Court of Passage.] — 
Henderson v, Bamber, No. 80, ante. 

87. Order for examination of officers 

under Companies Act, 1890 (c. 63).] — Re Pern- 
dale Industrial Co-operative Society, No. 
82 an^te. 

88. Effect of 1893 Act on pending 

winding-up proceedings.] — Re Ferndale In- 
dustrial Co-operative Society, No. 82, ante. 


Sub-sect. 3. — Effect of Order. 

89. Effect on pending proceedings.] — The 
trustees of a freehold land society instituted a suit 
against deft., & pending the jaroceedings the 
society became insolvent, & a winding-up order 
having been obtained, the official manager was 
substituted as pltf. by an order of ct. ; but he 
was refused leave, by the ct. making the winding- 
up order, to prosecute the suit. Upon a motion 
by the official manager to the ct. which had 
substituted him as pltf., asking that the suit might 
be stayed on terms, or that some order might be 
made for its future prosecution : — Held : in- 
solvency wa»s no ground for staying a suit or 
preventing its being dismissed, & the official 
manager must pay the costs of the motion per- 
sonally. — Caldwell v. Ernest (No. 1) (1859), 27 
Beav. 39 ; 28 L. J. Ch. 810 ; 33 L. T. O. S. 25 ; 
64 E. B. 16. 

90. .] — Gray v. Bapeb, No. 17, ante. 

91. Who are contributories — ^Liability for debts 
incurred before registration — ^Application of Com- 
panies Act, 1862 (c. 89).] — ^A society was formed in 
1861, under the Acts then in force for the regidation 
of industrial &; provident societies, & carried on 
business as a co. wdth unlimited liability till 
Mar. 1863, when it was registered, under In- 
dustrial & Provident Societies Act, 1862 (c. 87), 
with limited liability ; & it was subsequently 
ordered to be wound up : — Held : persons wno had 
been members of the society before its liability 
was limited, but whose shares were ftilly paid up, 
could not be made contributories in respect of 
debts incurred previous to the registration. 

Cos. Act, 1862 (c. 89), s. 194, has no application 


to a case of pure contribution between the members 
of a CO., whose liability, inter sc, must be wholly 
regulated by the contract of partnership. — Be 
Sheffield & Hallamshire Ancient Order of 
Foresters* Co-operative & Industrial Society, 
Ltd., Fountain’s Case, Swift’s Case (1865), 4 
De G. J. & Sm. 699 ; 6 New Bep. 76 ; 34 L. J. 
Ch. 693 ; 12 L. T. 335 ; 29 J. P. 677 ; 11 Jur. N. S. 
553 ; 13 W. B. 667 ; 46 B. B. 1090, L. C. ; previous 
proceedings^ sub nom. Sheffield k Hallamshire 
Co-operative Society’s Case (1863), cited in 
4 New Bep. at p. 481, L. C. 

Ainujiation : — ^Refd. Re West London & General Permanent 
Benefit Bids:. Soo., [1894] 2 Ch. 352. 

92. Extent of member’s liability — Building 
societies distinguished.] — The rules of a society 
regi^red under the Provident & Industrial 
Societies Acts provided that its capital should be 
raised by shares of £5 each : that the subscription 
should be not less than 2s. 6d. on each share per 
month, but that a member should not be bound to 

g ay any imbscription after the first unless required 
y the dii'ectors ; & that a member might with- 
draw all or any part of his subscriptions. They 
also provided that a member whose interest in the 
society was less than £100 might nominate persons 
to whom his shares were to be paid on his death, 
but in default of such nomination, or if a member 
whose interest exceeded £100 should die, his interest 
was to be payable or transferable only to his 
exors. Certain members had paid up the subscrip- 
tions on their shares in full, & then withdrawn 
part, & in some cases afterwards paid up part of 
the subscriptions so withdrawn. All these trans- 
actions were entered in the pass books of members 
& the books of the co. as payments & withdrawals 
on account of their shares. Some members had 
subscribed for one share only in order to obtain 
an advance & paid the first subscription of 2a. Qd, 
& had repaid the whole of the advance, but had 
not formally withdrawn their shares or obtained 
repayment of the 2a. 6d. Other members had 
died, having at the date of their death some 
subscriptions to their credit in respect of shares, 
& their exors. had not withdrawn the whole. The 
society was being wound up compulsorily. 1893 
Act, requires that the rules should make provisions 
as to withdrawal of shares & provides that a 
member shall cease to be a member on withdrawal ; 
Held : (1) so long as a member left any subscrip- 
tions standing to his credit in respect of shares, 
he was liable to pay, on calls made by the directors, 
or in a winding-up, the difference between the 
amount so standing to his credit & the nominal 
amount of the shares including subscriptions 
which ho had paid up & then withdrawn ; (2) the 
liability of a member was not terminated by his 
death ; in this respect societies under this Act 
are to be distinguished from building societies ; 
(3) the advanced members were liable for the 
difference between the £5 nominal amount of their 
share & the 2s. 6d. paid notwithstanding that they 
had repaid their advances . — Be United Service 
Share Purchase Society, Ltd., [1909] 2 Oh. 
626; 78 L. J. Ch. 713 ; 101 L. T. 273. 

Annotation : — As to (2) Reid. Dibble t>. VSTilts & Somerset 
Farmers, [1923] 1 Ch. 342. 

93. .]-— Agricultural Wholesale Society 

V. Biddulph & District Agricultural Society; 
No. 46, ante. 


PART X. SECT. 1, SUB-SECT. 8. 

b. Effect on funcHona of directora.] 
— ^A blfidm for total disability was made 
after an order for the winolng-up of a 
society : — Held : the effect of the order 
waa to destroy the functions of the 
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directors & officers Sc practically to 
determine the contract ; & as the 

conditions upon which the total dis- 
ability benefit was to become payable 
were impossible of fulfilment, the 
claimant was not entitled to prove in 
the winding-up proceedings ; hut the 


denial of his claim was to be wilhout 
prejudioe to his proving for damages 
or otherwise on his poucy. — Re Mab- 
SA0HU8BTT8 BEKEFTT LIFE ASSOON., 
JuNKiN'B Cabs, Babcock's Oabb, 
PALFRAldAN'S CASB (1899), 30 O. K. 
809.— 0AM. 



Inbustbial, 

8Hi. !• — Winding up hy the court: Sub-Beci. 8. 

Sect* 2J 

94. Creditor — Whether member Indebted to 
society iiicluded.1 — ^By the rules of a co-operative 
society for supplying goods to its members^ which 
was registered under 1893 Act, each member was 
required to hold a certain number of shares in the 
so<nety, & was at liberty to withdraw his share 
capital under certain conditions upon giving 
notice to the manager. Applt., a member of the 
society, beiz^ unable owing to a strike to pay for 
goods supplied to him, the managing committee 
on four occasions debited the amount standing 
to his credit as a shareholder with sums due from 
him to the society for goods, the total amount so 
debited being about equal to the amount of his 
share capital ; no notice under the rules to with- 
draw his capital had been given by applt. The 
society was in financial difhcultics, & was at the 
date of the last two transactions hopelessly 
insolvent to the knowledge of the managing 
committee ; but the committee, who had adopted 
the same course with other shareholders, acted 
honA fide & without intent to prefer any particular 
shareholder. Upon a summons taken out by the 
liquidator of the society to set aside the trans- 
actions : — ffeld : (1) the transactions were not to 
be treated as withdrawals of capital by applt., but 
were valid under 1893 Act, s. 23 (2), which gives 
to a society registered under the Act a lien upon the 
shares of a member & a right to set off any sum 
credited to a member upon his shares towards the 
payment of any debt due from him to the society ; 
(2) the last transaction, although within three 
months ’of the passing of a resolution for winding 
up the society, was not void under Cos. Act, 1802 
(c. 89), 8. 104, as an undue or fraudulent preference 
of a creditor, applt. not being a creditor of the 


AtfD BnaLAH Societies. 

society within the meszdng of that sect^— 

GWAWB-T- GWE II HY R iKUUSTEIAIi dC PROVIDENT 
Society, Dovby v. Morgan, flQOl] 2 K. B* 477 ; 
70 L. J. K. B. 014 ; 84 L. T. 824 ; 49 W- B. 665 ; 

46 Sol. Jo. 622, D. 0. 

Priority of — Loans seonred under 
Invalid rule.] — JHe Bottomgact Industrial Co 
OPERATIVE Society, No. 6, ante, 

96 . Fraudulent preference — Whether set- 

off of share capital against debt included.] — Be 
Gwawr-y-GwbithyR Industrial Sc Provident 
Society, Dovey v, Morgan, No. 94, ante. 

Secured creditor — Validity of debenture.] — 

See Nos. 64, 65, ante. 


Sect. 2.— DISSOLUTION BY INSTRUMENT. 

See 1893 Act, ss. 68, 61 ; 1913 Act, s. 8. 

97. Vesting of property — Power of court to 
appoint new trustee.] — The property of an incor- 
porated industrial or provident society dissolved 
by instrument of dissolution under 1893 Act, 
ss. 58 & 61, is subject to a trust for appropriation 
& division, after providing for the claims of 
creditors, in accordance either with the provisions 
of the instrument or with the award of the chief 
registrar. Where dissolution took place before 
the society had handed over some of its property 
to the person nominated by the instrument of 
dissolution to realise its assets, the ct., the Crown 
not claiming the property as bona vacantia^ 
appointed him a trustee m the place of the society, 
& made an order vesting the property in him on 
the trusts applicable thereto under the instrument. 
— Be Ruddington Land, [1909] 1 Oh, 701 ; 78 
L, J, Ch. 378 ; 100 L. T. 648. 


INDUSTRIAL SCHOOLS 

See Education. 


INEBRIATES. 

See Cbiminal Law and Procedure; Intoxicating Liquors. 
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Part I.— In General 

See OBoaiTAi. Law. 


AM/udion . 

Apprenticeship . 

Bartking . 

Bastardy . 

Bills of Exchange 
Blindi Deaf and Dumb 
Children* 

Children's Courts 
Cordrihuiory Negligence 
County Court Practice . 
Criminal Offences 
against Children 
Defective and Epileptic 
Children . 

Domestic Servant 

Domicil 
Education . 

Evidence of Children . 

Income Tax 
Industrial Schools 
Limitation^ Periods of . 


Master and Ser- 
vant. 

„ Bankers. 

Bastardy. 

„ Bills of Exchange. 

„ Education. 

„ Magistrates. 

„ Nbgliqbncb. 

„ County Courts, 

„ Criminal Law. 

„ Education. 

„ Master and Ser- 
vant. 

„ Conflict of Laws. 

„ Education. 

„ Criminal Law ; Evi- 
dence. 

„ Income Tax. 

„ Education. 

„ Limitation op Ac- 
tions. 


I Marriage of Infards 

I 

Money-lending . 
Negligence, 

Orders for Custody in 
the Divorce Division . 
Partition Suits . 
Paupers . 

Receivers . 
Reformatories 
Testamerdary Capacity 
Trusts 

Unconscionable Bar- 
gains 


Undue Influence . 
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See Husband and Wife ; 
Settlements. 

„ Money and Money- 
Lending. 

„ Negligence. 

„ Husband and Wife* 

„ Partition. 

„ Poor Law. 

„ Receivers. 

„ Criminal Law. 

„ Wills. 

„ Trusts and Trus- 
tees. 

„ Fraudulent and 
Voidable Con- 
veyances ; Money 
AND Money- 
Lending. 

,, Contract; Fraudu- 
lent AND Void- 
able Convey- 
ances ; Misrepre- 
sentation AND 
Fraud ; Wills. 


Part I. — In General. 


Sect 1.— DEFINITIONS. 

1. Infant — Of mature & of tender years — 
Not distinguished.] — ^The wife of a minor having 
committed adultery whilst her husband was 
abroad in the East Indies, the father procured 
himself to be appointed prochein ami, & com- 
menced an action for crim. con. in his son’s name, 
without his knowledge or authority, & recovered 
a verdict. On motion to set aside the pi'oceedings, 
on the ground of there being no authority from 
the son to bring the action ; — Held : (1) as deft, 
had reason to believe long before the trial, that 
the authority of the son could not have been 
obtained, he ought to have made inquiries then, 
& the application was now too late ; (2) no 

authority from the son was necessary to enable 
the father to sue as prochein ami ; & there being 
nothing to show that he was not properly appointed 
prochein ami^ it must be assumed to have been 
properly done, & the son would be bound by the 
judgment in this action. 

(3) The law knows of no distinction between 
infants of tender & of mature years ; & as no 
special authority to sue is requisite in the case of 
an infant just ^m, so none is requisite from an 
infant on the very eve of attaining his majority. 
It appears perfectly clear that every prochein ami 
is to be considered as an officer of the ct., specially 
appointed by them to look after the interests 
oi the infant, on whom the judgment in the action 
is consequently binding, & who cannot be allowed, 
on attaining his age, to commence fresh proceedings 
founded on the same cause of action (Parke, B.). 
— ^Morgan v, Thorne (1841), 7 M. & W. 400 ; 
H. & W. 149 ; 10 L. J. Bx. 126 ; 6 Jur. 204. 

.* — As to (3) FoUd. Sinolalr v, 8inol^(1845), 13 
M. & W. 840. Anld. Be Royal Na^ S* 

Royal Naval SoEool. imO] 1 Ob. 806. »eM. R. v. 
NowioaPket Income Tax Con^.jEa;jp. Hiudey, 11016 j 1 
K:. B. 788, GeneraUy, Mentd. Cumberland v, Copeland 


(1861). 7 H. & N. 118 ; Butcher v. Henderson (1868), 
L. R. 3 Q. B. 335 ; Mount v, Taylor (1868). 37 L. J. 0. P. 
325. 


2, Child — Legitimate child presumed.] — We 

must take the “ child ” referred to by the certifi- 
cate to be a legitimate child then in being {per 
Cur.). — R. v, Wykb (1746), Burr. 8. 0. 264. 

Annotixtion : — ^Mentd. H. v. Basintfstok© (1850), 14 L. T. O. S. 
372. 

3, .] — The law does not ^ con- 

template illegitimacy. The proper description 
of a legitimate child is “ child.” We think there- 
fore that the description here did import that the 
paupers were the children of married parents 
(Denman, O.J.).— R. v, Totley (Inhabitants) 
(1846), 7 Q. B. 696 ; 2 New Sess. Gas. 42 ; 14 
L. J. M. 0. 138 ; 6 L. T. O. 8. 196 ; 9 J. P. 683 ; 
0 Jur. 595 ; 116 E. R. 614. 

Annotation: — Reid. R. v, Blnningrhain (1846), 2 New Bess. 
Cas. 283. 

4, ,] — The order, dated Aug. 26, 

1844, purported £o adjudicate on the settlement of 
** A. B., widow, & four of her children, viz. Heniy, 
aged nine & a half years, James,” etc. By the 
examinations it appeared that Henry was illegiti- 
mate, & of the age mentioned : — Held : the word 
“ children,” standing alone, meant legitimate 
children ; & Henry was therefore misdescribed, & 
the order, as to him, was bad. — R. v, Birminoham 
(Inhabitants) (1846), 8 Q. B. 410 ; ^ New ^g. 
Oas. 451 ; 2 New 8ess. Oas. 283 ; 16 L. J. M. 0. 65 j 
6 L. T. O. 8. 479 ; 10 J. P. 295 ; 10 Jur. 400 ; 115 


Ei. R. 930. 

Annotations.— amid. R. t>. Watford (1848), 9 Q. B. 626 ; 
R. V. 8t. Mary la Bunsay (1849), 18 Q. B. 88 , R. «• 
Royton (1861), 1 B. & S. 534. 

•.]— See, also, Wnxs. 

Regulatton ot employinent.] — See Part 

XVI., poet. ^ „ 

side ol intoideallng liquors to.] — See 
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Sect. 1, — DefinUiona, Sect, 2« Part //.] 

Idcensmg Consolidation Act, 1910 (c. 24), s. 08 ; 
generally, Intoxicating Liquobb. 

Prevention of cruelty to.] — See Prevention 

of Cruelty to Children Act, 1904 (c. 15) ; & Part 
XVII., Sect. 2, post. 

Under Summary Jurisdiction Acts.] — See 

Magistrates. 

Ck>mmlssion of crimes by.] — See Part 

XVIII., post. 

Offences in respect of.] — See Part XVII., 

Sect. 2, poet. 

Who Included — Fatal Accidents Act, 1846 

(c. 98).] — See Negligence. 

Workmen’s Compensation Act, 1906 

(c. 58).] — See Master Servant. 

In interpretation of deed.] — See 

Bastardy, Vol. III., pp. 378 et eeq. 

In interpretation of will.] — See 

Bastardy, Vol. III., pp. 377 et eeq. ; Wills. 

.] — See, also, Oliildren’s Act, 1908 (c. 67), 

8. 131. 

Young person — General definition.] — See 

Children's Act, 1908 (c. 67), s. 131. 


Sect. 2.— ATTAINMENT OF FULL AGE. 

5. Lawful age — Meaning of.] — The term 
“ lawful age " must, unless it be in a particular 
case, as guardian in socage, be construed & taken 
twenty-one years. — Hartwell v. Ford (1636), 1 
Bep. Oh. 99 ; Toth. 109 ; 21 E. B. 619. 

6. Full age — Attainment of — On day pre- 
ceding twenty-first anniversary of birth.] — An 
infant, bom Feb. 10, 1608, comes of age on Feb. 16, 
1629, &> it is not material at what hour he was 
born. — Herbert v. Turball (1663), 1 Keb. 589 ; 
1 Sid. 162 ; 83 E. B. 1129 ; sub nom. Herbert v. 
Tcckal (1602), T. Baym. 84. 

Annotationa : — ^Refd. Anon. (1704), 1 Salk. 44. Mentd. Hoe 

d. Brune v. Rawlings (1806), 7 East, 279 ; Hoinos v. 

Gnthrle (1884), 13 B. D. 818 ; JUe Smith, Bilke v. 

Roper (1890), 46 Ch. D. 632. 

7. .] — In a devise the ques- 

tion was whether a testator bom the first day of 
Jan. in the afternoon of that day & died in the 
morning of the last day of Dec. was of age ; — 


Held : he was of full age.— A non, (prior to 1677), 
cited 2 Mod. Bep. 281 ; 86 E. B. 1072. 

AnnotaUon Nichols v. Ramsel (1677), 2 Mod. Rep. 

280. 


8. .] — If A. be bom on 

Sept. 3, & on Sept. 2, 21 years afterwards, he makes 
his will, this is a good will ; for the law will make 
no fraction of a day, & by consequence he was of 
age (Holt, O.J.). — ^Howard's Case (1699), 2 
Salk. 626 ; Holt, K. B. 196 ; 91 E. B. 628 ; 

nom. Anon., 1 Ld. Baym. 480. 

Annotationa: — Consd. Pugh v. Leeds (1777), 2 Coy^. 714. 
FoUd. Re Shuroy, Savory v. Shnrey, [1918] 1 Ch. 263. 
Befd. Tomlinson v. Bullock (1879), 43 J. P. 608. 

9. .] — If a man were born 

Feb. 1, & lived to Jan. 31, twenty-one years after 
five o'clock in the morning, &; then makes his will 
& dies by six at night, that will is good, & the 
devisor is of age (Holt, O.J.). — ^Fitzhugh v. 
Bennington (1704), 2 Ld. Baym. 1094 ; Holt, 
K. B. 68 ; 2 Salk. 686 ; 3 Salk. 309 ; 6 Mod. Bep. 
269 ; 92 E. B. 1094 ; etib nom. Anon., Holt, K. B. 
63; 1 Salk. 44. 

Annotatuma: — Consd. Roe d. Wrangham v. Hersey (1771), 
3 Wils. 274 ; Aokland v. Lutiey (1839), 9 Ad, & El. 879. 
Folld. Re Shurey, Savory v. Shurey, [1918] 1 Ch. 263. Redd. 
Godson V. Sanctuary (1832), 4 B. & Ad. 255. Hentd. 
Boswick V. Swindells (1835), 3 Ad. & El. 868. 

10. .] — A. was bom on Aug. 

16, 1726, & died on Aug. 15, 1746 : — Held : he 
lived to attain his full age of twenty-one. — ^Todbr 
V. Sansam (1776), 1 Bro. Pari. Cas. 468 ; 1 E. B. 
695, H. L. 

Annoiqtwn: — Consd. Re Shurey, Savory v. Shurey, [1918] 1 


11. .] — Bishop's Castle Case 

(1820), Rogers on Elections, 16th ed., Vol. I., 
193. 

12. .] — ^A person attains the 

ago of twenty-one years, or of twenty-five years, 
or any specified age, on the day preceding the 
anniversary of his twenty-first or twenty-fifth 
birthday, or other birthday as the case may be 
(Sargant, J.). — Re Shurey, Savory v. Shurey, 
[1918] 1 Ch. 263 ; 87 L. J. Ch. 245 ; 118 L. T. 
365 ; 34 T. L. B. 171 ; 62 Sol. Jo. 246. 

13 . Whether by filing bankruptcy 

petition.] — Re Jones, Ex p. Jones, No. 373, poet. 

Presumption of — Infant party to con- 
veyance.] — See Law of Property Act, 1926 (c. 20), 
8. 15. 


PART I. SECT. 2. 

a. FuU age — Attt^inment of.] — 
Deft, was sued upon a promlkiory 
note executed by him when nineteen 
years of age. A gnardlan of bis person 
ec property had been appointed, but 
had been discharged, Sc at the time 
of the execution of the note sued on 
there was no guardian In existence 
either of his person or property : — 
Held : having regard to Indian 
Majority ActTlX of 1875, s. 3, deft, 
was still a minor at the date of the 
note. — Goruhandab Jadowji v. Hari- 
VALUBHDAS BHAIDAS (1896), I. L. li. 
21 Bom. 281.— IND. 

b. .] — ^Where a guardian 

has once been validly appointed or 
d^ared, the minority does not cease 
till the attainment of 21 years by the 
ward, &. it is immateiial whether 
the guardian dies or is removed, 
or otherwise ceases to act, — Jagk)n 
R^^NUrwabi V. Mahadbo Prosad 


. "Z — ; .]-~Aooording to Ma 

nomedan Law the occurrenoe o 
puberty determines minority & th 
mother s ri^^t to custody, but for th 
purpose of Penal Code, s. 363, regar< 


must be had only to the definition of 
minority in Majority Act, IX of 1875, 
S. 3 . — Re MtTTHU IBRAHI (1913), 
1. L. R. 37 Mad. 567.— IND. 

d. .] — The word ** child 

in Criminal Procedure Code, Act V 
of 1898, 8. 488, means a person 
who has not attained the age of 
majority. The attainment of puberty 
cannot be taken as the age when cbild- 
hood ceases. — Erishnabwami Attar 
V. Chandravadana (1914), 1. L. 11. 37 
Mad. 565.— IND. 

e. Proof of .] — By decree of 

Sept. 18, 1878, in a partition action, 
it was directed that the share of an 
infant deft., J. F. M., should remain 
in ot., & the interest thereon should 
be paid to his father, a oo-deft., as 
tenant by the curtesy. On Sept. 24, 
1900, J. F. M. & his father moved for 
payment out of J. F. M.*b share upon 
the father’s affidavit identifying the 
infant deft, as his son, J. F. M., 8c 
stating that J. F. M. was of age, having 
reached the age of twenty-one years on 
Feb. 5, 1899, 8c that the father con- 
sented to payment out 8c released all 
his rights in the fund:— Held: the 
proof of the age was not sufficient, the 
father not having stated his reasons 


for believing that the son was of age 
or referred to any family or other 
records in support of his statement, & 
the fact that the son was named as a 
party in the decree of Sept. 18, 1878, 
was not conclusive proof that he was 
now of age. — T olton v, MAoGR»aoR, 
20 C. L. T. 391.— CAN. 

f, ,] — In an action in 

the Straits Settlements to recover the 
amount due upon certain mlges., deft, 
pleaded that he was an infant when he 
executed them. As evidence in sup- 

S ort of this plea there was tendered at 
ie trial an entry reoordlng the date 
of deft.’B birth made by deft.^s deceased 
father in a book in which he made 
Blmllior entries with regard to his 
family: — Held: under Straits Settle- 
ments Evidence Ordinance, 1893, 
B. 32 (5), & having regard to Indian 
Evidence Act, s. 32, the entry was 
admissible in evidence. — Mahomed 
Stbdol Ariffin e. Ysoh Ooi Gark 
(1916), L. K 43 Ind. App. 256. — IND. 

g. Female minor — Effect of marri- 
age.] — Pit!., who was dlvoroed & not 
livixig with her husband, assumed to 
be emancipated & not a zninor. — R^ 
Slaughbnwhitb’s Estate (1905), 38 
N. S. R. 47.— CAN. 



Part II.— The Crown as parens patrl®. 
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Part il. — ^The Crown as parens patrias. 


Wards ot comt.]—See Part XV., post 
Appointment of guardians by court.] — See 
Part XIII., Sect. 6, post. 

14. Protection of infants by sovereign.] — 

(1) The Cro\j>Ti has another jurisdiction, & that is 
as pater patricBy as a father over his children. The 
king has a right to take care of infants, lunatics, 
& idiots, that cannot take care of themselves ; 
& this case cannot be exercised otherwise than by 
appointing them proper curators or committees 
(per Our.). 

(2) It has been argued that the guardianship 
is a naked authority, & so cannot survive, but it 
is agreed that if it be an authority coupled with 
an interest, it will survive. Indeed, in the civil 
law they looked upon it as a naked authority, but 
yet where there were several guardians, & only 
one gave security, it was executed by him alone. 

. . . But if it were an authority, it is not like an 
authority to do a single act, where it must be done 
by them all ; because it is the will of the party 
that authorises them all & so one alone can’t 
execute it. But in this case the authority must, 
from the nature of the thing, be joint & several, 
for one alone must receive the money of the 
infant, & not meet all together for that purpose. 
... It is to be construed joint & several ; else 
the more guardians were appointed for the security 
of the infant, he would be the less secure, because 
upon the death of any one of them the guardian- 
ship would be at an end. But no doubt with us 
it must be reckoned an interest (per Cub.). 

(3) The ^ardian in socage has no interest of 
profit ; it is an interest of honour ... & can’t 
be assignable (per CuR.). 

(4) V^en the child is by the guardian put 
under the protection of this ct., it wfil be con- 
tempt even of the mother to marry him without 
the consent of the guardian (per Cub.). — Shapts- 
BURY (Earl) v, Shaftsbury (1726), Gilb. Ch. 
172 ; 26 E. li. 121 ; svb nom, Eyre v. Shaftsbury 
(Countess), 2 P. Wms. 102 ; 2 Eq. Cas. Abr. 710, 
756. 

Annotations : — As to (1) Consd. De Manneville v. De Manne* 
vine (1804), 10 Ves. 62. Befd. A.-G. v. Downing (1767), 
WJlm. 1 ; A.-G. v. Magdalen Collie, Oxford (1854), 18 
Beav. 223. As to (2) Apld. Bell v, Holtby (1873), L. R. 15 
Eq. 178. As to (4) Bdd. ^ymond’B Case (1734), Cas. 
temp, Talb. 68 ; B. v. Green (1781), 3 Dong. K. B. 36. 
Generally, Mentd. Mansell v, Manseii (1767)rwfiin. 36. 

16. .] — (1) A mother petitioned, that 

B. might be restrained from marrying her daughter, 
being an infant, & a ward of this ct. : — Held : as 
he was likewise an infant, his guardian should not 
permit him to marry the young lady, without the 
leave of the ct. 

(2) The care of infants reverted to this ct. on 
the cessure of the ct. of wards. Exercised some- 
times by way of punishment on such as have 
done an act to the prejudice of infants, but more 
u^fully to restrain persons from doing an act to 
disparage them where it has not yet been com- 
pleted. 

This care of infants has been exercised by the 
ct. in different degrees & instances. Upon the 
cessure of the ct. of wards, the care of the govern- 
ment of infants reverted to this ct,, to whoni it 
originally belonged, & in respect of lunatics, 
idiots, & infants, the king is bound to take care 
of them ; it is not a profitable jurisdiction of the 
Crown, but for the benefit of infants themselves, 
who must have some common parent. • . • The 
Orown therefore acts by way of analogy to the 


care &; prudence of the natural parent, & for this 
reason, when infants under the care of this ct, 
are upon a treaty of marriage, the ct, refers it to a 
master to see, whether the settlement proposed 
is proper ? If improper, the ct. will not give the 
infant leave to marry (Lord Habdwicke, C.). — 
Smith v. Smith (1745), 3 Atk. 304 ; 26 E. R. 
977, L. C. 

16. Foundation of Jurisdiction of courts.] — 
^is ct. may give extra-judicial directions for an 
infant ; as on a stranger’s application de under- 
taking to pay costs. 

There are several things this ct. may do ex offlcio 
for iiffants. The ct. often gives extra-judicial 
directions for an infant, Sn hears a person as 
amiem cur ice (Lord Hak-dwicke, C.). — Pomfrbt 
(Earl) v, Windsor (Lord) U752), 2 Ves. Sen. 
472 ; 28 E. R. 302, li. C. 

Annotaiims i — ^Reld. Horcy v. Dinwoody (1703), 4 Bro. C. C* 
257. Mentd. Doo d. Atkvns t?. Horde (1777), 2 Cowp. 
689 ; Stackhouse v, Bamston (1805), 10 Ves. 453 ; Good- 
right d. Fowler v, Forrester (1807), 8 East, 662 ; Hughes 
r. Thomas (1811), 13 East, 474 ; Chahner v, Bradley 
(1819), 1 Jac. & W. 51 ; Lake v, Skinner (1819), 1 Jao. & 
W. 9 ; Cholmondeley v. Clinton (1820), 2 Jac. & W. 1 ; 
Brown v. Claxton (1829), 3 Sim. 226 ; Peacock v. Burt 
(1834), 4 L. J. Ch. 33 ; Bugdon v, Bignold (1843), 2 Y. & 
0. Ch, CJas. 377. 

17. — ,] — Ex p, Skinner, No. 1103, post, 

18. — ,] — Wellesley v, Wellesley, No. 
1178, post, 

19. .] — Field v, Moore, Field v. Brown, 

No. 437, post, 

20. .] — ^Martin v. Gale, No. 330, post, 

21 . Whether confined to infants possessing 

property.] — ^W ellestjby v, Beaufort (Duke), No. 
2098, post, 

22. .] — Re Spence, No. 1251, post, 

23. .] — The jurisdiction of the Lord 

Chancellor as parens pairice is not affected by the 
circumstance that the infant has no property. — 
Re A. B. (AN INFANT) (1885), 1 T. L. R. 657. 

24. Concurrent Jurisdiction of courts — 

Judicature Act, 1873 (c. 66).] — Since the passing 
of Jud. Act, 1873 (c. 66), the cts. of common law 
have concurrent jurisdiction with the cts. of equity 
with regard to the care & custody of infants ; but, 
in the exercise of that jurisdiction, the rules of 
equity are to prevail. Before, however, the jims- 
diction of the ct. to deprive a father of the guardian- 
ship of his children can be called into action, the 
ct. must be satisfied that he has so conducted 
himself, or placed himself in such a position, as to 
render it not merely better for the children, but 
essential for their safety & welfare in some very 
serious & important respect, that the father’s 
acknowledged rights should be intorfered with. 
Mere incontinence, or habits of intemperance, 
will not of itself justify the interference of the ct. 

The affidavits of the mother & others, in answer 
to a rule for a hcd)eas corpus by a father to remove 
his child, a boy of nine years, from the custody of 
the child’s maternal grandfather, disclosing facts 
which showed appet. to be a person of intemperate 
&; vicious life, & in the habit of using gross & 
disgusting language as well as personal ^olence 
to his wife, the ct. declined to interfere, the j)re8ent 
custody of the child being unobjectioname.*— Re 
Goldsworthy (1876), 2 Q. B. D. 76 ; sub nom. 
Re Goldsworthy (an infant). Ex p, Golds- 
worthy, 46 L. J. Q. B. 187. 

26. .]— The Q. B. Div. has 

jurisdiction imder Jud. Act, 1873 (c. 66), on an 
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application by^ habeas carpus by a parent for the 
custody of an infant, to apply the ^es of the ct. 
of Oh. with regard to the custody of infants ; & 
therefore where a mother, the leg^ guardian of an 
infant, a female child of about the age of fifteen, 
aj^lies by habeas carpus for the custody of such 
infant, the ct*, if of opinion that it will not be for 
the welfare of the child that she should be given 
into the custody of the mother, will refuse to grant 
the application, even though the mother may not 
have been guilty of any misconduct disentitling 
her to the custody of her child. — B. v. Gyngall, 
[1893] 2 Q. B. 232 ; 9 T. L. R. 471 ; 4 R. 448 ; 
sub nom. Be Gynoaul, 62 L. J. Q. B. 659 ; 57 
J . P. 773 ; sub nom. B. v. Gyngaix, Re Haushbbr 
(otherwise Austen), 69 L. T. 481, 0. A. 
Annotations: — Consd. Thomaseet r. Thomassot, [1894] P. 

295. Folld. Be Mathleson (1918), 87 L. J. Ch. 445. Refd. 

Re Newton, [1896] 1 Ch. 740. 

26. ,]— (1) The [Divorce] Ct. 

has power to make orders respecting the custody, 
maintenance, & education of children during the 
whole period of their infancy, that is, till they 
attain the age of twenty-one years. 

The father’s right to such custody exists until 
the child attains twenty -^ne (Lindley, L.J.). 

(2) The jurisdiction of the Ct. of Oh. over infants 
is twofold. In so far as it depends on the law 
relating to writs of habeas corpus ^ the power of 
the ct. appears to have been the same as that of 


the cte. of common law. But, quite independently 
of those writs, the Ot. of Oh. exercised the powers 
of the Crown as parens patrice over infants, & in 
exercise of this jurisdiction the power of the ct. 
has always been much more extensive than that 
possessed by cts. of common law imder a writ of 
habeas corpus (Lindley, L.J.). 

As regards maintenance, the parents* obliga- 
tions were measured both at law & in equity by 
the Poor Laws. 1 know of no case in which a 
father has been ordered b^ a ct. of equity to main- 
tain his child. Cts. of eg[uity ordered children to be 
maintained out of their own property, but the 
juilsdiction as to maintenance & education was 
limited to such property. Jud. Act, 1873 (c. 66), 
s. 25 (10) . . . enables all Divisions of the High 
Ct., even on habeas corpus^ to regard something 
more than the strict rights of fathers & guardians, 
& requires all the Divisions to recognise the 
cardinal principle on which the Ct. of Ch. always 
proceeded, namely, that in dealing with infants 
the primary consideration is their benefit (Lindley, 
L.J.). — Thomasset V. Thomassbt, [1894] P. 295 ; 
63 L. J. P. 140 ; 71 L. T. 148 ; 42 W. R. 658 ; 
10 T. L. R. 591 ; 38 Sol. Jo. 630 ; 6 R. 637, 
C. A. 

Annotations: — As to (1) Refd. Bishop v. Bishop, Judkins 

V. Judkins, [1897] P. 138 ; B. v. B., [1924] P. 176. As to 

(2) Consd. stark v. Stark & Hitohlns, [1910] P. 190. Folld. 

Re Mathieson (1918), 87 L. J. Ch. 446. 


Part Ml. — Civil and Legal Capacity and Disabilities. 


Sect. 1. --GENERAL PRINCIPLES. 


27. Capacity to do binding acts lor own benefit*] 

— Fii*st the common rule is, that an infant in all 
things which found to his benefit shall have 
favour & preferment in law as well as another 
man, but shall not be prejudiced by anything to 
his disadvantage. — ^Basset’s Case (1567), 2 Dyer, 
136 a; 73 B. R. 297, Ex. Ch. 


Annotations .-—Reid. Markal's Case (1693), 6 Co. Hop. 3 a ; 
Coimy;s Owie (1011). 9 Co. Rep. 84 b. Mentd. Daniel’s 
H ^^73 ' ' Bushell v. Burland (1708), 


28. — - (1) Conveyance of an infant 

mtgee. is bmding & cannot be avoided by entry 
during infancy. 

The law, at the same time as it protects their 
[infants*] imbecility & indiscretion from injury 
through their own imprudence, enables them to 
do bmding acts, for their own benefit ; &, without 
prejudice to themselves, for the benefit of others 
(Lord Mansfield). 

(2) “ All such gifts, grants or deeds made by 
infants, which do not take eifect by delivery of hisf 
hand are void ; but all gifts, grants or deeds made 
by infants, by matter in deed or in writing, which 
do t^e effect by delivery of his hand, are voidable 
by him self, by jEds heirs, & by those who have bi^ 
estate.** The words which do take effect ** are 
^ essential part of the definition ; & exclude 
letters of attorney, or deeds which delegate a 
mere power & convey no interest (Lord Mans- 
field). 

, (3) “ The acts of an infant, which do not touch 
h^ interest, but take an effect from an authority 
which he is trusted to exercise, are binding,” 8 M 9 


where an infant patron presents (Lord Mans- 
field). 

(4) What seems decisive is “ that the lessee 
can, in no case, avoid the lease, on accoimt of the 
infancy of the lessor,” which shows it not to be 
void, but voidable only ; & it is better for infants 
that they should have an election (Lord Mans- 
field). — Z oucH d. Abbot & Hallbt v. Parsons 
(1765), 3 Burr. 1794 ; 1 Wm. Bl. 576 ; 97 E. R. 
1103. 

Annotations : — As to (1) Consd. v. Handoock (1810, 17 

Vee. 383 ; Baylls v. Dineley (1816), 3 M. & S. 477. Retd. 
Maddon v. White (1787), 2 Term Rep. 169. As to (2) 
Consd. Bumaby v. Equitable Reyerslonary Interest Soo. 
(1886), 28 Ch. D. 416. Apld. Cart^ e. SUber, Carter v. 

Hasluok, [1892] 2 Ch. 278, Rdd. v. Handcock 

(1810), 17 Ves. 383 ; Thurstan v. Nottingham Permanent 
Benefit Bldg. Soo., [1902] 1 Ch. 1 ; Leslie v. SheiU, [1914] 
3 K. B. 607. Oenerdllv, Retd. Nelson v. Stocker (1869), 
32 L. T. O. S. 368. Mentd. Doe d. Egremont v. Forwood 
(1842), 3 Q. B. 627 : Skottowe v. mlllam**, Williams v, 
Skottowe (I860), 7 Jur. N. S. 118 ; Spaokman v, Evans 
(1868), L. R. 3 H. L. 171. 

29. Protection against prejudicial acts.] — 

Bas8et*s Case, No. 27, ante. 

80. .] — Grange v. Tiving, No. 103, post. 

81. .] — ZouoH d. Abbot & Haixet v. 

Parsons, No. 28, arUe. 

SeCt also, Sects. 2, 5, 14, post. 

82. No protection in fraud or misconduct.] — 
Infants & married women have, incidental to 
their position, certain disabilities, but those dis* 
abilities have never been held to protect them in 
case of misconduct or fraud on their part. — 
Brewer v. Swirles (1854), 2 Sm. Sa G. 219 ; 2 
Eq. Rep. 498 ; 23 L. J. Oh. 542 ; 24 L. T. 0. S. 
57*; 18 Jut. 1069 ; 2 W. R. 839 ; 66 B. R. 373. 
Annotation : — ^Mentd. Hanchott v. Briscoe (1866), 22 Beav, 

496. 


PART HI. SECT. 1. 

^t, IX of 1872, 8. 11, a xi^or in thi 
country cannot oontraot at all,- 


Dbbnauth Shai 

(1893), I. L. R. 20 Calc. 608.— IND. 


la^, the question of the capaiSty'of*a 
Iverson to Into a oontnKst li 


decided by the law of his domloU. 
Thl^rinctpleof English law is adopted 
by Contract Act, s. 11. — Kasbiba v. 
Shbipat Kabsbiv (1694), 1. L. E. 19 
Bom. 697.— WD. 
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. 88* IMMlIty to penalty.] — Infante^ on acoount 
of the imbeciutT of their age, tdiaU not be amerced. 
— Bbhohbr'0 Cash (1608), 8 Oo. Bep. 68 a ; 77 
B. B. 669, Ex. CJh. 


; — Beld. Cotton t>. Weitoot (1617), Cro. Jac. 
441 : Cow V. Bowles (1691), 1 Show. 165. Mentd. HuBsey 
0 . More (1617), (jro. Jac. 413 ; Daror v, Jackson (1622), 
Palm. 224: Bardley v, Tnmook (1622), Cro. Jac. 629 ; 
Mmn o. Fox (1622), Cro. Jao. 6S2 ; Laiijrham*8 Case 
(1641), Mmh, 179; Threadnee^e e. Liniim (1674), 
IJeem. K. B. 179 ; Walwln o. Smith (1691), 4 Mod. Rep. 
86; Gronvllle v. CoUeee of Physicians (1700), 12 Mod. 
Rep. 886 ; Warner v. Green (1701), 12 Mod. Rep. 580 : 

7 Mod. Rep. 187 ; R. e. York 
Sheriffs (1832), 3 B. & Ad. 770 ; Douglas v, R. (1848), 12 
974: London Corpn. e. R. (1848), 13 Q. B. 30; 
Kemp o. Neville (1861), 10 C. B. N. 8. 623. 


34 . j — ^ infant cannot be made liable 

for a penalty for breach of contract. — ^F armers & 
Cleveland Dairibs Oo. v. Bilby (1893), 9 T. L. B. 
260, D. 0. 

Annotation Befd. Morrison, Fleet t>. Fletcher (1900), 17 


Penalty annexed to bond.]— See Nos. 75- 

78, 703, post. 

Criminal capacity.]— iS'ee Criminal Law, Vol. 
XIV., pp. 63-66, Nob. 189-217. 

Capacity as to contracts.] — See Part V., post 

Capacity to trade.] — See Part V., Sect. 8, post. 

Capacity In relation to torts.]— iSee Part YU., 
post. 

Capacity as to property.] — See Part VIII., post. 

Capacity In reference to legal proceedings.] — 
See Part XIV., post. 

Capacity to consent — ^To prove contents of lost 
will.] — See Executors, Vol. XXIII., p. 113, No. 
1074. 

To consent to compromise in legal pro- 
ceedings.] — See Part XIV., Sect. 3, post. 

As shareholder In company — ^Transfers of shares 
to Infants.] — See Companies, Vol. IX., pp. 399, 
400, Nos. 2646-2661 ; & Sect. 10, post. 

Capacity of Infant to elect.] — See Equity, Vol. 
XX., pp. 396, 446, Nos. 1338-1346, 1712-1724. 

Capacity to be admitted solicitor.] — See 

Solicitors. 

Capacity to practice pharmacy.]— Medicine 
& Pharmacy. 


Sect. 2.— AGENCY. 

Sub-sect. 1. — ^To Act as Agent. 

See, generally. Agency, Vol. I., pp. 267-699. 

35. General rule.] — (1) An infant cannot by 
settlement or otherwise give himself a power. 

By a marriage settlement made in the name of a 
lady, then an infant, it was agreed that the intended 
husband & infant, &: all other necessary parties 
would, as soon as the case would admit, assign 
unto the trustees of the settlement certain personal 
estate to which the infant became, imder her 
father's will, entitled upon her marriage, upon 
trust for investment, with the consent of the 
husband & wife, &; to pay the income to the wife 
for her separate use, Sc on her death to her husband 
for life, or until bkpey. or alienation, & in trust 
for the issue of the marriage, & in default of issue 
becoming absolutely entiued in trust for such 
person or persons as the wife should by deed, with 
or without power of revocation & new appoint- 
ment, or by will appoint, & in default of such 
appointment, if the wife should survive the husband, 
for the wife absolutely, but if he should survive 
her, in trust for the persons who, under Statute 


of Distribution, 1670 (c. 10), should be her next 
of kin. The infant by a deed-poll exercised the 
power of appointment by appointing the property, 
subject to the trusts in the settlement in favour 
of herself, husband Sc issue, to the husband abso- 
lutely, reserving to herself a power of revocation 
Sc new appointment. The \^e died an infant 
without imue. Her interest in the fund agreed 
to be settled was at the date of the settlement. 
Sc at her death still remained reversionary. Sc no 
further settlement was made by the husband. 
The husband went into li(]uidation. Sc pltf. was 
appointed his trustee. Sc brought an action claiming 
the settled property against the next of kin, who 
also claimed it : — Held: (2) a power in gross to 
appoint personalty by deed can be exercised by 
an infant, Sc the settlement showed an intention 
that the power should be exercised during infancy. 

(3) An infant may be an agent. An infant 
may be the donee of a power ... in a will or 
other settlement as well as the donee of an 
ordinary power of attorney (James, L.J .). — Be 
D’Angibau, Andrews v. Andrews (1880), 15 
Ch. D. 228 ; 49 L. J. Ch. 756 ; 43 L. T. 135 ; 28 
W. B. 930, 0. A. 

Annotations: — As to (2) Befd. Shipway v. Ball (188 1), 16 
Ch. D. 376 ; He Newcastle's Estates (1883). 24 Ch. D. 
129 : Pouey v. Hordern. [1900] 1 Ch. 402 ; He Weruber, 
Wernher v. Beit. [1918] 2 Ch. 82; He Sutton. Bosoawen 
V. Wyndliam. [1921] 1 Ch. 257. Cfenerallj/, Mentd. He 
Baker. Collins v. Rhodes He Seaman, Rhodes v. Wish 
(1881), 44 L. T. 414 ; He Flavell, Murray v. FJavell (1883), 

25 Ch. D. 89 ; He Pluraptre's Marriage Settlmt., Underhill 
V. Plumptre, [1910] 1 Ch. 609 ; Pullan v. Koo, [1013] 1 
Ch. 9 ; He Torrington, [1913] 2 Ch. 623 ; He Pryoe, Nevill 
V. Pryoe, [1917] 1 Ch. 234. 

36. Infant agent’s liability to acoount — As 
factor.] — Though an infant may be an exor. & 
shall charged because the law enables him ; 
so he may be charged in trover, because a tort, 
yet neither on a contract, nor as bailiff, nor for 
goods to carry on a trade, can he be charged ; & 
therefore when they are made factors, security 
ought to be taken from their friends, for their 
accounting (per Cur.). — Smally v. Smally (1700), 

1 Eq. Cas. Abr. 283 ; 21 E. K. 831. 

37. Bill of exchange — Signed for father.] — 
Evidence that the son of deft., a minor, has in 
three or four instances signed bills of exchange for 
his father, is sufficient in an action against the 
father on a guarantee, to warrant the reading of 
an instrument, purporting to a guarantee by the 
father in the handwriting of the son. — ^Watkins 
V. Vince (1818), 2 Stark. 368, N. P. 

38. Donee of power of attorney.] — Be 
D’Angibau, Andrews v. Andrews, No. 35, ante. 

As to principal’s rights in regard to accounts 
generally, see Agency, Vol. I., pp. 437 et seq. 


Sub-sect. 2. — To Appoint Agent or Attorney. 

39. General rule— Agent.] — A next friend 
cannot bind an infant because an infant cannot 
appoint an agent. If an infant makes a feoffment 
by letter of attorney, nil operaiur (Parke, B.). — 
Doe d. Thomas v. Roberts (1847), 10 M. Sc W. 
778 ; 163 E. R. 1404. 

Annotation : — ^Mentd. C^jpe «. Mooney (18G3), 10 L. T. 854. 

40, Attorney.] — ^An infant feme covert 

cannot appear by attorney, for no infant can 
appoint an attorney. — Darcy v. Jackson (1621), 
Palm. 224 ; 81 E. B. 1053. 

Annotations : — Befd. Fox with v. Tremain (1670), 1 Mod. 


PART 111. SECT. 8, SUB-SECT. 2. 

89 i. General nde— Apent.]— The appointment by an infant of an ag^t to act for him is not void but only Ycddable 
if it is to bis advantage. — Johannbon v. Gudiccndsoii (1909), 19 Man. L. R. 83. — CAM. 
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Sect, 2. — Agency: Sub-sect. 2. Sects, 3, 4 <fe 5>] 

Hep. 296. Mentd. Stone v, Newman (1635), Cro, Oar. 
427; Adams V. Savage Tertenants (1703). 2 Salk. 601; 
^uch d. Abbot & Hedlet v. Parsons (1765), 3 Burr. 1794. 

41. — .] — A cognovit was given by a 

minor, authorising an attorney to appear for 
dc cozifeBS an action brought against him for a 

E recise sum for the necessaries provided for him 
y pltf., with an undertaking “ not to bring any 
writ of error, nor do any act to prevent pltf. from 
entering up judgment or suing out execution ” : — 
Held: b^ on three grounds: (1) an infant 
cannot appoint nor appear by attorney, but only 
by guardian ; (2) he cannot state an account ; 
(3) he cannot deprive himself of his right to bring 
a writ of error, or any other right to which he was 
entitled. — Oliver v, Woodboffe (1839), 4 M. & 
W. 660 ; 7 Dowl. 166 ; 1 Horn & H. 474 ; 8 
L. J. Ex. 106 ; 3 J. P. 86 ; 3 Jur. 12, 69 ; 160 
E. K. 1681. 

AnnotcUions : — Mentd. Bamos e. Peudry (1839), 3 Jur. 500 ; 
Poolo V. Hobbs (1839), 3 Jur. 1151. 

42. .] — ^An appearance entered by 

pltf. for an infant deft, is not a nullity, but error. 
The ct., however, will set aside same without 
costs, to save the necessity of bringing error. In 
an action against an infant, he must appear only 
bv guardian, for he has not knowledge of his own 
anairs, or to choose a man to plead well for him, 
& may have an action against his guardian if he 
loses by mispleading ; if he appears otherwise, 
error may be brought. — Stephens v. Lowndes 
(1846), 14 L. J. C. P. 229 ; 6 L. T. O. S. 200. 

43. Feoffment by letter of attorney.] — (1) If 
there be lord & infant tenant, & the infant makes 
a feoffment in fee, & executes it by livery of seisin 
by his own hands, & afterwards dies without heir, 
the lord shall not take benefit of any escheat in 
that case. But if the feoffment be executed by 
letter of attorney, it is void, & the land shall escheat. 

(2 ) There is a difference between a title of entry 
by reason of a condition & a right of entry by 
reason of infancy. None shall take benefit of 
the infancy of his ancestor, but he who has a 
right descended to him from the same ancestor ; 
but the heir may take benefit of a condition, 
although no right descends from the same ancestor. 

As to the condition in law which is foimded upon 
skill & confidence, as the offices of parkerstdp, 
stewardship, etc., in fee, which descend to an 
infant or a feme covert^ if the condition in law 
annexed to the offices be broken, it shall bar the 
infant & feme covert for ever (per Cub.). 

(3) If an infant be a gaoler & suffers an escape, 
there an action lies {per Cur.). — Whittinoham’s 
Case (1603), 8 Co. Rep. 42 b ; 77 E. R. 637. 
Amnoicdiona : — Aa to (1) Coiisd. Zouch d. Abbot & Hallet 
V. Parsons (1765), 3 Burr. 1794. Re!d. Smaleman v, 
Eigburrow (1616), 3 Bulst. 272 ; Burgess v. Wheato 
(1759), 1 Eden, 177 ; Keane v. Boycott (1795), 2 Hy. Bl. 
511. Aa to (2) Beid. Fry*s CJase (1672), 1 Vent. 199 ; 
King V. Dilliston (1688), 1 Show. 83. 

44. .] — Rames V, Machin (1608), Noy, 

130 ; 74 E. R. 1094. 

45. .] — Zouch d. Abbot & Hallet v. 

Parsons, No. 28, ante, 

46. .] — Doe d. Thomas v, Roberts, No. 

39, ante, 

47. Warrant of attorney — Joint warrant given 
by infant & another — Void as against infant.] — 

J oint warrant of attorney, to confess judgment by 


an infant db another, may be vacated against the 
infant only. — ^Mottbux v, St. Aubin (1777), 2 
Wm. Bl. 1183 ; 96 E. R. 669. 

AnnotaiUma : — ^FoUd. Ashlin v, Langton (1 834), 4 Moo. & 8. 

719. Consd. GUlow V. Lillie (18 35), 1 Scott, 607. 

48, .] — ^Where a joint warrant 

of attorney is given by two or more persons, one 
of whom is an infant, the ct. wiU order it to be 
vacated as against the latter, & to stand against 
the other parties. — ^ASHMN v, Lanoton (1834), 4 
Moo. & S. 719 ; 3 L. J. C. P. 264. 

49. Given for purpose of collusion.] — 

A warrant of attorney given by an infant is 
absolutely void & the ct. will not confirm it 
though the infant appear to have given it, knowing 
that it was not valid, for the purpose of collusion. 
— Saunderson V, Marr (1788), 1 Hy. Bl. 75 ; 126 
E. R. 46. 

Annotation: — Ezpld. ft Distd. Wilkins v, Wethorill (1802), 

3 Bos. & P. 220. 

60. .] — Weaver v, Stokes, No. 342, post, 

61. .] — ^As this was the warrant of 

attorney of an infant, we set aside the judgment 
of execution, & the warrant of attorney also 
(Lord Denman, C.J.). — Taprele v, O’Brien 
(1837), 1 Jur. 63. 

62. Power to authorise doing of specific lawful 
act.] — To a declaration in trespass quare clausum 
fregitf deft, pleaded that the locus in quo was the 
soil ft freehold of T. ; ft justified as servant, ft 
by command, of T. Replication, traversing the 
command. T. was a minor ft ward in Chancery, 
ft deft, the receiver ft general agent for the estate : 
— Held : from this the jury might infer a general 
authority to do the act, ft, if they so iiderred, 
ought to find for deft. ; ft upon this issue, pltf. 
was not entitled to show that he held under a 
lease, ft to insist that the act was therefore such 
as an infant could not authorise. — Ewer v, Jonb8 
(1846), 9 Q. B. 623 ; 16 L. J. Q. B. 42 ; 10 Jur. 
965; 116 E. R. 1412 ; sub nom, Ube v, Jones, 
8 L. T. O. S. 135. 


Sect. 3.— ARBITRATION. 

63. Validity of submission.] — Rudston ft 
Yates Case (1641), March, 111, 141 ; 82 E. R. 
434, 448. 

Annotations ; — ^N.P. Roberts v. Newbold (1694), Ck>mb. 318. 
Bold. R. V. Grant (1849), 14 Q. B. 43. 

64. .] — Cavendish v, (1676), 1 Cas. 

in Ch. 279 ; 22 E. R. 800, L. C. 

Annotation: — ^Refd. Biddell v. Dowse (1827), 6 B. ft C. 
256. 

66. By guardian.] — Bath ft Wells 

(Bp.) V, Hippbslby (1676), cited in 3 Atk. at p. 
614, L. C. 

Annotation: — ^Refd. Harvey v. Ashley (1748), 3 Atk. 607. 

66. .] — (1) One of the parties to a 

submission to arbn. was an infant : — Held : though 
by law an infant cannot submit, his guardian may 
submit for him, ft bind himself that the infant 
shall perform the award. 

(2) The submission of 'an infant is not void but 
voidable. — ^Roberts v, Newbold (1694), Comb. 
318 ; 90 E. R. 601. 

67. .] — ^Biddell v. Dowse, No. 68, 

post. 


PART III. SECT. 8. 

581. Validity of aubmiaaion,] — 
LAK^MANA CBETTZ V, C^INNATHA- 
MBI (^BTTI (1900), I. L. H, 24 Mad. 826. 
— IND. 


58 ii«' -.p— Wliwe a haa a 


life interest in personal property, 
remainder to his son a minor, the tenant 
for life cannot by referring to arbitra- 
tion, bind the Infant’s Interest in such 
personal property .—SiNOLBTON v, Sin- 
gleton (1809), 2 Mol. 620.— m. 

58iii. .J — ^In an action on an 


award, one of the pltfs. being an 
Infant : — Held : his submission to 
arbitration was valid, as it might be 
for his benefit. — Hbnebt v, Henxbt 
(1826), Batt. 125.— IR. 

1. By aUomey,] — J., a pltf.. 

by his next friend, in the second oz 
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58. By attorney — ^Power to authorise 

attorney.] — (1) Declaration stated, that before 
the maki ng of the promise therein mentioned, 
certain diffemnces had arisen, & a certain suit was 
dei>ending in Chancery between D. & divers 
infants pltfs., &; P., B. since deceased, Sc B. defts. ; 
Sc it was ordered, with the consent of the attorneys 
of the parties in the suit, that the several matters 
in question in the suit, Sc all disputes Sc differences 
then subsisting between the pltf. D. & the infants, 
&; P. & B. since deceased, should be referred to the 
arbitrament of C. who was to make one or more 
awards, and in case either of the parties died, the 
death was not to abate the reference ; that B. 
afterwards died, before the mAlging of the award ; 
that the arbitrator awarded that defts., as exor. 
& extrix. of B. should pay to pltf. £225 out of 
B. *8 assets, & that being so liable, defts., exor. Sc 
extrix., promised to pay : — Held : no sufficient 
authority to refer on behalf of the infant pltfs. 
was shown, the attorneys in the suit having no 
such authority, &; therefore the submission was 
not mutual. Sc, consequently, the award was bad. 

(2) Qu. : whether an infant can be bound by a 
submission to arbitration entered into on Vii« 
behalf by his guardian. But a submission to 
arbitration entered into by himself alone, or by 
any other person than his guardian on his behalf, 
is clearly void. — ^B iddell v. Dowse (1827), 6 
B. & 0. 255 ; 9 Dow. Sc By. K. B. 404 ; 108 E. B. 
447 ; sub nom, CoxE Sc Biddell v. Dowse, 5 
Li. J. O. S. K. B. 128 ; revsg» S. C. aitb nom. Dowse 
V. OoxE (1825), 3 Bing^. 20. 

Amiotalwna : — Aa to (1) CoiiMl. Macdoiigall v. HobertBon 
(1827), 2 Y. & J. 11 ; Thorp v. Cole (1^6), 2 Cr. M. & R. 
367. Befd. Clarke v. Crofte (1827), 4 Bing. 143 ; Ferrer 
V. Oven (1827). 7 B. & C. 427 ; Wrightson v. bywater 

a , 6 Bowl. 359 ; Favlell v. Eastern Counties Ry. 

, 2 Exch. 344 ; Swinfen v. Swinfen (1857), 1 C. B. 
N. S. 364 : Farhall v. Farhall (187 1 ), 7 Ch. App. 123. Aa to 
(2) Reid. Faviellu. Eastern Counties Ry. (1848), 2 Excb. 
344 ; Swinfen v. Swinfen (1867), 1 C. B. N. S. 364. 


Compare Sect. 2, ante. 

Time for objection by adult.] — See Arbi- 
tration, Vol. II., p. 653, No. 1860. 

59. Whether void or voidable.] — The 

question was if a submission by an infant be void 
or voidable, for if void then an obligation made by 
him Sc his father of the one part is also void : — 
Held : voidable only, the infant might waive the 
arbitrament if it be to his prejudice Sc disadvantage 
during his minority, but at his full age if he makes 
any note which amounts to an agreement that 
shall bind him. — Stone v. Knight (1627), Lat. 
207 ; Noy, 03 ; 82 E. B. 348 ; aiib nom. Knight 
V. Stone, W. Jo. 164. 

Annotations: — ^Refd. Rndston &: Yates Case (1641), March, 

141 ; Holt V. Clarenoieux (Ward) (1732), 2 Stra. 937; 

Warwick v. Bruce (1813), 2 M. & S. 205. 

50, .] — Bobbrts V. Newbold, No. 

56, ante. 

See, also. Arbitration, Vol. II., p. 329, 

Nos. 123-126. 

61. Costs of reference — Order for infant to 
pay — Validity of order.] — Three causes were 
referred to arbitration, in one of which the infant 
sued by his next friend ; the other two being 
actions in which he was the substantial, though 
not the nominal pltf. The costs of the causes 
were to abide the event, Sc the costs of the reference 
Sc award were to be in the discretion of the arbi- 
trator. The arbitrator decided all the causes in 
favour of deft.. Sc ordered that the infant should 


pay all the costs of the reference Sc award : — Held : 
this was no excess of authority. — P roudfoot v. 
B 0 YI.B (1846), 16 M. Sc W. 198 ; 3 Dow. Sc Jj. 624 ; 
6 L. T. O. S. 395 ; 163 E. B. 820. 


Sect. 4.— BANKRUPTCY. 

See Bankruftot, Vol. IV., p, 28, Nos. 218 
et aeq. 


Sect. 6.— BILLS OF EXCHANGE, ETC. 

See Infants Belief Act, 1874 (c. 62), s. 2 ; Bills 
of Exchange Act, 1882 (c. 61), s. 22 (2). 

62. Liability as drawer — ^Ratification after full 
age — Infants Relief Act, 1874 (c. 62), s. 2.] — 
Above sect, which enacts that no action shall be 
brought on any ratification made after fuU age 
of a contract made during infancy, applies to rati- 
fications made after the passing of the Act, of 
contracts made before that time. An infant 
before the passing of the Act gave a bill of 
exchange, payable after his majority, to a jeweller 
in payment for jewelry. After his majority. Sc 
after the Act came into operation, the creditor 
obtained judgment by default against him in an 
action on the bill of exchange. Sc then took out a 
debtor’s summons, Sc, on his failing to comply 
with it, filed a petition for adjudication against 
him : — Held : the Ct. of Bkpcy. would look into 
the consideration for the judgment ; Sc if the 
conduct of the debtor, in allowing judgment to 
go by default against him, operated aa a ratifica- 
tion of the bill of exchange, such ratification was 
rendered void by above sect. ; Sc the petition for 
adjudication was consequently dismissed. — Be 
Onslow, Ex p. Kibble (1875), 10 Ch. App. 373 ; 
44 L. J. Bey. 63 ; 32 L. T. 138 ; 23 W. B. 433, 
L. JJ. 

Annotations : — Distd. Re Lyuch, Ex p. I^oh (1876). 2 Ch. 
D. 227. Ezpld. Re Lennox. Ex p. Lennox (1885). 16 
Q. B. D. 315. Apld. SnUth v. Kin^. [1892] 2 Q. B. 543. 
Refd. Re Jones, Ex p. Jones (1881), 18 Ch. D. 109 ; Duncan 
c. Dixon (1890), 44 Ch. D. 211 : Re Loavesley, [1891] 
2 Ch. 1. Mentd. Re Andrew (1875), 1 Ch. D. 358 ; Re 
Blythe, Ex p, B^ner (1881), 44 L. T. 908 ; Re Tolle- 
maohe (No. 1), ^ p. Revell (1884), 13 Q. B. D. 720 ; 
Re Manchester, Middleton & District Tram. Co., [1893] 
2 Ch. 638 ; Re Hawkins, Exp. Troup, [1895] 1 Q. B. 404 ; 
Re G. E. B., [1903] 2 K. B. 340 ; Re Debtor (1915), 113 
L. T. 704. 

63. Liability as acceptor — Acceptance after 
full age — For debt contracted during infancy — 
Infants Relief Act, 1874 (c. 62).] — Deft., during 
infancy became jointly with two others, indebted 
to a firm of brokers who brought an action against 
them after deft, had attained his majority to 
recover the amount of the debt. The action was 
compromised on terms that deft, should give two 
acceptances for £50 each, Sc one of his co-defts. an 
acceptance for £80, the other deft, being dis- 
cliarged from the action. One of the bills given 
by deft, to the brokers was indorsed by the latter 
to pltf., who had acted as their solr. in the action. 
Sc who took the bill with notice of the circum- 
stances under which it was given ; — Held : the 
transaction merely amounted to a promise made 
by deft, after full age to pay a debt contracted 
during infancy, or to a ratification made by him 
after full age of a promise or contract made during 


two causes, referred by consent to 
arbitration, was a minor. The consent 
was signed by J,*b attorney, but not 
by hii neaEb friend. Semble: the 
BubmlMlott did not bind J. — Fagan v. 

Jt— VOL. XXVXII. 


Fagan (1849), 12 I. Eq. R. 483.— IR. 

PART III. SECT. S. 

m. LiabUity os draicer.l — A cheque 


drawn by an Infant upon a bank entitles 
the holder to receive payment & so 
constitutes a dlacharge. — F bbbman v. 
Bank OF Montreal (1912), 26 O. L. H. 
451.— CAN. 
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Sect, 6. — BiUm of exchange^ etc* 8ect$* 6, 7, 8, 9, 
10, 11 <fe 12.] 

iulaiicy ; & wa49, therefore, avoided by the opera- 
tion of sect. 2 of above Act. — S mith t». Kixo, 
[1892] 2 Q. B. 543 ; 67 L. T. 420 ; 66 J. P. 776 ; 
40 W. B. 642 ; 36 Sol. Jo. 489, D. C. 

Annotation : — ^Folld. Hutloy v. Peacock (1913), 30 T. L. R. 

42. 

64. Aooeptanoe during infancy.] — In- 

fancy is a good plea to an action on a bill of 
excliange. — Williams v. Habrison (1691), 3 
Salk. 197 ; Garth. 160 ; Holt, K. B. 369 ; 91 E. R. 
774. 

Annotations : — Bofd. Gibbs v, Merrill (1810), 3 Taunt. 307 ; 

Green v. Greenbank (1816), 2 Marsh. 485. 

66. Evidence of infancy.] — ^Blyth 

V, Abchbold (1835), Chitty’s Precedents, 2nd ed., 
p. 830, n. 

Annotation : — Conid. Roberts v. Betholl (1852), 12 0. B. 778. 

.] — The declaration stated, 

that pltf. drew his biu of exchange, to wit, on 
Peb. 16, 1846, which deft, afterwards accepted, 
to wit, on the day & year aforesaid. The plea 
stated, that deft, accepted the bill whilst he 
was an infant, being at the time of its acceptance 
without a date ; that pltf. afterwards altered 
the bUl by writing a date thereon, & that there 
never was any licence or ratification ^ven by 
deft, to such alteration, after he attained the 
age of twenty-one years ; verification : — Held : 
the plea was a good plea, & it disclosed only a 
single defence, iidancy. — Harrison v, Ootoreavb 
(1847), 4 0. B. 662 ; 6 Dow. & L. 169 ; 16 L. J. 
0. P. 198 ; 136 E. B. 627. 

07, ,] — ^ declaration by an 

indorser against the acceptor of a bill of exchange 
stated, that the bill was drawn on Sept. 20, 1847, 
payable four months after date, & that deft, 
then accepted the bill. Plea, infancy of deft. 
It was proved that deft, became of full age on 
Dec. 24, 1847 : — Held : this was no evidence of 
deft.’s being an infant at the time of his acceptii^ 
the bill. — Harrison v. Clifton (1848), 17 L. J, 
Ex. 233. 

Annotation : — ^Re!d. Levy r. Bulkeley (1850), 14 L. T. O. S. 

378. 

68. .] — bill of exchange 

drawn by pltf. & dated Feb. 6, 1849, payable at 
four months after date, upon deft., who had 
accepted it. Deft, became oi age on May 6, 1849, 
a month before it became due : — Held: there was 
evidence to go to the jury that such bill was given 
before deft, became of age, notwithstanding there 
was no direct proof of the fact. — Levy v, Bulkeley 
(1860), 14 L. T. O. S. 378. 

Annotation : — Refd. Roberts v. Bethell (1852), 22 L. J. C. P. 

69. 

09, ,] — AasumpaU by indorsee 

against acceptor on six bills of exchange, five of 
which became due on or before Feb. 6, & one on 
Mar. 12, 1861. Plea, that deft, was an infant at 
the time of accepting the bills. Issue being 
joined upon the replication to this plea, it was 
proved, that the drawer, the acceptor, & the 
indorsee, all resided in London, & that deft, 
attained his majority on Mar. 11, 1851 : — Held: 
upon this evidence, the jury were warranted in 
finding that the bills were accepted by deB. whilst 
he was an infant, a bill of exchange, in the absence 
of proof to the contrary, being presumably accepted 
within a reasonable time a^r its date, before 
its maturity. — Roberts v, Bethell (1862), 12 


0. B. 778 ; 22 L. J. 0. P. 69 \ 20 L. T, 0. S. 80 ; 
16 Jut. 1087 ; 1 W. B. 80 j 138 E. B. 1111. 
Annotations ,—UBnUU Mountoirae v. ^rktos (1863), 1 

W. R, 437 ; Wetton v. Hodd(1864), 2 O. L. R. 848. 

miiM given for necessaries.] — See Part V., Sect. 6, 
sub-sect. 6, post 

Bills drawn by infant partners — ^Liability of 
partners inter se.] — See No. 362, poet 

70. Promissory note — Given by infant as agent 
for adult — ^Not binding on adult — ^Repidrs to ship.l — 

Gabnum V. Bennbt (1728), 1 Bom. E. B. 96 ; 
2 Stra. 816 ; 94 E. B. 67. 

71 , Given after fuU age — ^Debt contracted 

du^g infancy— Cancellation.] — ^A schoolboy con- 
tracts a debt of £59 for burgundy, champagne, 
claret, etc., with G., a victualler, in five months 
time ; in a few days after he came of age, G. 
prevailed on him to give a note for the £59, with- 
out producing any account, or delivering him a 
bill. Lord Hardwicjke, 0., upon the circum- 
stance of the case, decreed the note to delivered 
up to be cancelled. 

The infant had no occasion to run any score at 
all, beii^ allowed 7s. a week by his guardian. . . . 
Every item in the bill is for meat & drink for 
himself & a dog. Some items of this bill are the 
most gross I ever saw . . . claret, champagne 
& burgundy . . . Barbados water . . . 16s. for 
keeping the infant’s dog (Lord Hardwioee, C.). — 
Brooke v. Gally (1740), 2 Atk. 34 ; Bam. Oh. 1 ; 
26 B. B. 417, L. 0. 


72 , Contract for infantas benefit.] — 

Valbntini V. Oanau, No. 207, poet* 

73 , Misrepresentation as to age.] 

Levene V* Brougham, No. 366, poet. 

.] — 8'ee, further ^ Bills of Exchange, 

Vol. VI., pp. 60, 95, 96, Nos. 374, 678, 679. 

74, LiaDiUty of indorser — Drawer an infant.] — 
Indorsee of a note may recover against an indorser, 
though the original drawer was an infant. — 
Haly V. Lane (1741), 2 Atk. 181 ; 26 B. B. 513. 

.] — Secj further ^ Bills op Exchange, 

Vol. VI., pp. 302, 303, 307, Nos. 2018, 2027, 2054. 


Sect. 6. — ^BONDS. 

75. Bond with penalty annexed — Void.] — ^An 
infant may bind himself in a single bond, for 
necessaries ; but if a penalty be annexed it is 
void. — ^Ayufp V. Archdalb (1603), Cro. Eliz. 
920 ; 78 E. R. 1142. 

Annotations : — ^Beld. Keane v. Boycott (1795), 2 Hy. Bl. 

511 ; Walter v, Everard, [1891] 2 Q. B. 369. 

70, ,] — ^Blackstone’s Case (1619), 

cited in Noy, at p. 86 ; 74 E. R. 1062. 

77. J — ^An infant can on no account 

bind himself in a bond with a penalty conditioned 
for payment of interest as well as principal. — 
Fisher v. Mowbray (1807), 8 Bast, 330 ; 103 E. R, 
369. 

Annotations: — ^Retd. Bayllfl e. Dlneley (1815), 3 M. dc B. 

477 : Hs King & King, Ex p. Unity Joint Stock Mutual 

Banki^ Aasocn. (1857), 30 L. T. O. S. 246. 

70, _,] — (1) Debt on bond with a 

penalty; plea, imancy; replication, that after 
the making of the bond & before commencement 
of the suit he attained his full age, A afterwards, 
& before the suit, assented to & ratified & con* 
firmed the bond ; upon special demurrer : — Held : 
the replication was ill, for an infant cannot fi^ve 
a bond with a penalty for the payment of interest ; 


PART III, SECT. 6. 

^ ca nnot b e sued on a bond cxecnited by him duxins mlnortty, dc not raldllcd by after 

.— Kabhiba f?. SHWrAT Nabshiv (1894), I. L. R. 19 Bom. 
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& unless he be estopped by soEne act at full age of 
as high authority as the bond, he shall avoid It. 

But how do these authorities affect a case like 
ttie present, where it is clear upon the face of the 
instrument^ that it is to the prejudice of the 
infant, for it is an obligation with a penalty & for 
payment of interest ? . . . In Zotioh d. Abbot & 
ffallet V, Parsons, No. 28, ante, where this subject 
was much considered I find nothing to show that 
an^ infant xnay bind himself to his prejudice. 
It is the privilege of the infant that he shall not, 
& we should be breaking down the protection 
which the law has cast around him, if we were to 
^V 0 effect to a confirmation by parol of a deed 
like this made by him during infancy (Lord 
Ellenborough, C.J.). 

(2) In the case cited of the infant lessee it 
was equivocal in the con^itution of that estate 
whether it was not for his benefit; a possession 
was given him & a right to the estete, therefore 
it was equivocal whether it might not be for his 
benefit, & then he continues after full age & adopts 
it. In the case of the infant lessor, that being a 
lease rendering rent, imported on the face of it a 
benefit to the infant & his accepting the rent at 
full age was conclusive that it was for his benefit 
(Lord Ellbxborouoh, C.J.). — Bayms v. Dineley 
(1816), 8 M, & S. 477 ; 106 B. R. 689. 

Annotaiiona : — Aa to (1) Befd. Thornton v, Illingworth 
(1824), 4 Dow. & Ry. K. B. 645 ; Re King & King, Ex 
Unity Joint Stock Mutual Banking Assoon. (1867), 30 
L. T. O. S. 246 ; Walter v. Everard, [1891] 2 Q. B. 369. 
As to (2) Befd. N. W. Ry. i>. M‘Michael, Birkenhead, 
Lanoaehlre 8c Oheshire Junction Ry. v. Pilcher (1851), 
5 Exch. 114. 

79, j — ^ViDiTZ v. O’Hagan, No. 703, 

post. 

Bonds for necessaries supplied.] — See Part V., 
Sect. 6, sub-sect. 6, post 
Grant of rentoharge.] — See Beal Property Act, 
1926 (c. 20). 


Sect. 7.~>C0MPR0MISE OF ACTIONS. 

See Part XIV., Sect. 3, sub-sect. 1, post 


Sect. 8.--EXECUTORS AND ADMINISTRATORS. 

See, generally, Administration of Estates Act, 
1798 (c. 87), s. 6 ; Administration of Estates Act, 
1926 (c. 23). 

See Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 166. 

Administration durante minore aetate.] — See 
Ekboutors, Vol. XXIII., pp. 196 et seq. 

Liability to account as executor de son tort.] — 

See Executors, Vol. XXIV., p. 681, Nos. 7076, 
7077. 

Capacity to hold land — As executor.] — See 

Administration of Estate Act, 1926 (c. 23), s. 1 (6). 

Actions by dc against Infant executors.] — See 
Executors, Vol. XXIV., pp. 717, 729, Nos. 7460, 
7461, 7671-7676 ; <fe, generally. Supreme Court 
of Judicature (Consolldjation) Act, 1926 (c. 49), 
8. 166 (2). 


Sect. 9.— MARRIAGE. 

See Part IV., post 


Sect. 10.— MEMBERSHIP OF CORPORATIONS, 
COMPANIES AND SOCIETIES. 

SO, Of oormnratlon — Construction of act of 
iucoq^mtiohd — The question whether an infant 


is capable of being a member of a corpn. is a ques- 
tion of construction, & depends upon whether the 
Act of incorporation authorises or prohibits such 
membership. 

Where a corpn. was created by Act of Parlia- 
ment for the purpose of establisMng a school for 
the education of children of officers in the Boyal 
Navy & Royal Marines : — Held : an infant drawn 
from the class of minors for whose benefit the school 
was established was not eligible to be a member of 
the corpn . — Be Royal Naval School, Seymour 
v. Royal Naval School, [1910] 1 Ch. 806 ; 79 
L. J. Oh. 366 ; 102 L. T. 490 ; 26 T. L. R. 382 ; 
64 Sol. Jo. 407. 

As mayor or burgess.] — See Sect. 13, post 

81. Of company — As transferee of shares — 
Liability of broker.] — D. held shares in a joint 
stock company, which he agreed through his 
broker, to sell to pltf. N., a dealer on the Stock 
Exchange. N. in due time gave the name of O. 
as the transferee, & the shares were transferred to 
him. The co. was afterwards woimd up ; dc as 
it appeared that G. was an infant, D. was placed 
on the list as contributory in respect of these 
shares, & had paid £1,300, for c^s on them. 
D. commenced an action against N. to recover the 
£1,300, &; N. then filed the bill in this suit against 
D. & E. the father of G., alleging that E. was the 
real purchaser of the shares £ liable for any loss, 
& praying that the action might be restrained, &; 
that the questions might be decided in the suit. 
The judge having granted the injunction, D. 
appealed : — Held : D. ought not to be deprived 
oi the opportunity of ej^blishing his claim 

of recoveriiw, if he could, against N., merely 
because another person might also be liable to 
pay the money, & might be the person who ulti- 
mately would have to pay. — ^N ickalls v. Baton 
(1870), 23 L. T. 689 ; 19 W. R. 172, L. C. 

82. .] — Queensland Invest- 

ment & Land Co., Ltd. v, O’Connell & Palmer 
(1896), 12 T. L. R. 502 ; 40 Sol. Jo. 621. 

,] — See, further, Companies, Vol. 

IX., p. 330, Nos. 2081-2083. 

.] — See, further, Companies, Vol. IX., 

pp. 399-400, Nos. 2646-2561. 

Position of transferor to infant.] — 

See Companies, Vol. IX., pp. 400, 401, Nos. 
2562-2670a. 

Liability of parent.] — See Companies, 

Vol. IX., pp. 401, 402, Nos. 2571, 2572. 

Allotments of shares to infants.] — See 

Companies, Vol, IX., pp. 276, 277, Nos. 1699- 
1703. 

Of building societies.] — See Building Societies, 
Vol. VIL, pp. 466, 471, Nos. 69, 108. 

Of friendly societies.] — See Friendly Societies, 
Vol. XXV., p. 303. 

Of industnal, provident & similar societies.] — 

See Industrial, etc., Societies, pp. 120-123. 

Of trade union.] — See Trade Sd T^db Unions. 
Other societies.] — See Titles passim. 


Sect. 11.— PARTNERSHIP. 

See Partnership. 


Sect. 12.— PUBUC AND OTHER DUTIES. 

To exercise franchise .] — See Elections, Vol. 
XX., pp. 8, 9, Noa, 18-19, 

To serve on Juries .] — See Juries. 

l2 
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Seetm 12. — Ptiblic and other duiie$, Seds^ 18 ifc 3 4 J 

To give evidence.] — See Evidence, Vol. XXII.» 
p. S88, Nos. 3974-3980. 

In criminal matters.] — See Criminal Law, 

Vol. XIV.. pp. 463 ei seq. 

88. To present to living.] — Zouch d. Abbot 
& Hallet V. Parsons, No. 28, ante» 

See, also. Ecclesiastical Law, Vol. XIX., 
pp. 378, 379, Nos. 2000-2003. 

84. To enter into recognisances — To prosecute.] 
— person of the age of sixteen is competent to 
enter into a recognisance conditioned to prosecute 
on a criminal charge ; & if it be forfeited & 
estreated, the ct. will not discharge it, unless a 
sufficient case for relief be made out. — Ex p. 
Williams (1824), M‘Cle. 493 ; 13 Price, 073 ; 148 
E. P. 200. 

Becognisances generally, see Criminal Law, 
Vol. XIV., p. 201. 


Sect. 13.— PUBUC AND OTHER OFFICES AND 

POSITIONS. 

85. Office of public Sc pecuniary trust — Clerk 
of court.] — ^An infant cannot be appointed to the 
office of clerk of a ct. of requests, where it is part 
of the duty of that officer to receive the money of 
the suitors. 

No authority has been cited to show that the 
grant of an office of public & pecuniary trust to 
an infant is valid. It is true that the offices of 
sheriff & of gaoler have been granted in fee & that 
such grants are not void, on the ^imd that those 
offices may by descent vest in an infant. In those 
cases, however, the grantees have the power of 
apTOinting deputies. . . . Looking at this Act 
of Parliament, it appears that this is an office of 
pecuniary trust, & it seems to me, therefore, 
impossible to allow the grant of such an office to 
an infant, for in the event of him being guilty of 
negligence, the suitors of the ct. might be deprived 
of that remedy which they ought to have against a 
public officer entrusted with their money 
(Abbott, C.J.). — Claridge v. Evelyn (1821), 
6 B. & Aid. 81 ; 100 E. R. 1123. 

Annotations: — ^Hentd. Drinkwater v, Deakin (1874), L. R. 

9 C. P. 626 ; Hobbs r. Morey (1903), 73 L. J. K. B. 47. 

86. Bailiff.] — Senible : an infant can- 
not be a bailiff or sheriff’s officer. — C uckson v. 


(1640), Gro. Oar. 565 ; March, 88 ; 79 E. B. 
1078. 


Annotations Oonid. darldg© v. Erelyn (1821). 5 B. Sc Aid. 
81. Befd. Eddleston v. Collins (1862), 10 Hare, 99. 
Mentd. Threadneedle e. Llniim (1674), Freem. K. B. 179 ; 
Ridlei 0 . Pownell (1675), Freem. E. B. 394 ; R. v. Eempe 
(1695), 1 Ld. Raym. 49 ; Trelawney v. Winchester (Bp.) 
(1767), 1 Keny. 266. 

88. — Olaridge V. Evelyn, No. 


85, ante, 

89. — Gaoler.] — ^WHrmNGHAM’s Case, No. 

43, ante, 

90. — .] — Young v, Fowler, No. 87, 

ante, 

91. — .] — Olaridge v, Evelyn, No. 

85, ante. 

Public officers generally, see Public Autho- 


rities. 

Office of Sovereign.] — See Constitutional Law, 
Vol. XI., p. 499, No. 26. 

Peerage.] — See Peerages & Dignities. 
Membership of Parliament.] — See Parliament. 
Membership of, or office in municipal or other 
corporations.] — See Local Government. 
Guardianship of poor.] — See Poor Law. 

92. Office of descent.] — ^Whittingham’s Case, 
No. 43, ante, 

93. .] — A grant of the reversion of the 

office of register to an infant of eleven years of age 
exercendum per se vel sufficientem deputatum mum, 
etc., is good. — Young v, Stobll (1632), Gro. Oar. 
279 ; 79 E. R. 844 ; svb nom, Yonge v, Stowbll, 
W. Jo. 310. 

Annotations : — Befd. Eddleston v. Collins (1862), 10 Hare, 
99. Mentd. Ridley v. Pownell (1675), Freem. K. B. 394 ; 
R. V, Kempe (1696), 1 Ld. Ra 3 nn. 49 ; R. v. Wake (1867), 
4 Jut. N. S. 68. 

94. .] — Young v, Fowler, No. 87, ante, 

96. .] — Claridge v, Evelyn, No. 85, ante, 

96. Lordship of manor.] — Grants by copy 

shall not be avoided for infancy, coverture, nor in 
respect of the exility, baseness, or uncertainty of 
the interests or estates of the lords. — Swayne’s 
Case (1608), as reported in 8 Co. Rep. 63 a ; 77 
E. R. 568. 


Annotations : — Mentd. Sammer v. Force (1610), 2 Brownl. 
208 ; Rowles v. Mason (1612), 2 Brownl. 86 ; Liford's 
Case (1614), 11 Co. Rep. 46 b ; Secheverel v. Dale (1627), 
Poph. 193 : Thome v. Tyler (1641), March. 161 ; Bar- 
nardiston v, Soam (1674), 3 Eeb. 419 ; Gosling v, Veley 
& Joslin (1860), 19 L. J. Q, B. 111. 


97. Stewardship of manor.] — ^An infant cannot 
take a grant of the office of steward of a manor, 
except exercendum per se aut deputatum , — 
Scambler V, Waters (1698), Cro. Eliz. 636 ; 78 
E. B. 876. 


Winter (1828), 2 Man. & By. K, B. 313; 6 
L. J. O. S. K. B. 309. 

87. Office for which officer can appoint deputy 
— Sheriff.] — ^A grant by the bishop of the office of 
register of a diocese, in reversion after the death 
of the tenant for life, to an infant of eleven years 
of age, exercendum per se vel deputatum mffidentem, 
is good, notwithst^ding the infancy ; but if he 
make an insufficient deputy, it is a forfeiture of 
the office. 

As an infant may have an office by descent, as 
to be sheriff or warden of the Fleet & the like, 
which are offices of charge & of trust, so he may 
have an office by grant. • . . Also if it had fallen 
unto him at the time of the grant, he was then of 
such age as by intendment he might have written 
the ^ts & orders, etc.. Sc made emetion of a suffi- 
cient deputy (per Our.). — Young v. Fowler 


Annotations: — ^Dbtd. Young v, Fowler (1640), Cro. Car. 
666. Oonsd. Eddleston v, ColllnB (1863), 3 De G. M. Sc G. 
1. Mentd. Salisbuiy’s C^e (1613), 10 Co. Rep. 68 b ; 
Gee V, Freedland (1626), Cro. Car. 47. 

98. .] — The steward of the manor, 

although a minor, may execute the office if he have 
sufficient discretion. — Eddleston v, Collins 
(1853), 3 De G. M. &; G. 1 ; 20 L. T. O. S. 298 ; 
17 Jur. 331 ; 1 W. R. 169 ; 43 E. R. 1 ; sub nom, 
Edleston V, Collins, 22 L. J. Oh. 480, L. 0, & 
L, JJ. 

Annotations: — ^Mentd. Flack v. Downing College (1868), 
13 C. B. 946 ; Be Betton’s Trust Estates (1871), L. R. 
12 Eq. 563. 

99. Mastership of apprentioe.] — ^An apprentice 
bound to an infant gains settlement under 
indenture notwithstanding master’s infancy. — 
R. V, St. Petrox (Inhabitants) (1791), 4 Term 
Rep. 196 ; 2 Bott, 401 ; 100 E. R. 970. 
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Sbot. 14.— powers. 


See^ generally f Powers. 

100. General rule.] — (1) As to the general 
(mestion concerning powers, it must be a£nitted 
there are some kkid of powers an infant may 
execute ; ^ as where he is a mere instrument or 
condmt pipe, where no prudence or discretion is 
required, or where his right is not affected (Lord 
Hardwioke, 0.). 

(2) But that is different from these powers. 
These powers over real estate were introduced by 
Statute of Uses, 1534 (c. 11) ; for before that they 
were done by way of condition. At common law 
an i^ant might have performed a condition ; 
that is a condition for his benefft ; so he might make 
a feoffment for his benefit ; as ff he had an estate 
on condition to make a feoffment of part of it to 
»T . S. or else to lose the whole estate. But, as to 
the other kind of powers to be executed by infants, 
I find no authority for it. . . . Taking it therefore 
in general, I am^ of opinion, an infant cannot 
execute a power [i,e. a power of appointment over 
real estate] (Lord Hardwicke, O.). 

(3) An infant may undoubtedly present to a 
church. He may present by guardian, if only a 
month old ; & the strong ground of that is, there 
w no inconvenience ; because the bishop is to 
judge of the clerk’s ability (Lord Hardwicks, C.). 
— Hbarlb V. Greenbank (1749), 1 Ves. Sen. 298 : 
3 Atk. 695 ; 27 E. R. 1043, L. C. 


Annotations As to (2) Consd. Cardro8s*s Settlmt. 
USISJ* D*Anjribau, AndrewR v. Andrews 

(1880). 15 Ch. D. 228 : Re wernhor, Womher v. Beit. 
fiySJ 1 Oh. 339. Befd. Bo^hton v. Bonfirhton (1750), 

Oenerally, aetd, Stikeman v, Dawson 
^ Mentd. Farqnharson t). Colville 

y772), Rom. 129 ; Frank v, Standlsh (1772), 15 Ves. 

Showell (1773), Amb. 727 : Whistler v, 
W^tler (1794). 2 Ves. 367 ; Crlckett v. Dolby (1795), 
3 Ves. 10 ; Mitchell v. Bower (1796), 3 Ves. 283 ; Shoddon 

V. Goodrich (1803), 8 Ves. 481 ; Cranford v. Coutts (1806), 
2 Bli. 655 ; Murray r. Elibank (1806), 13 Ves. 1 ; Thel- 
lusson e. Woodford (1806), 13 Ves. 209 ; Lloyd e. WllliamB 
(1816), 1 Madd. 450 ; Morgan v, Morgan (1820), 6 Madd. 
408 ; Dundas v. Dundas (1830), 2 Dow. & Cl. 349 ; 
Festing V. Allen (1844), 5 Hare, 573 ; Donovan e. Needham 
(1846), 9 Beav. 164 ; Blacket v. Lamb (1851), 14 Boav. 
482 ; Moore v, Webster (1866), L. R. 3 Kq. 267 ; Apple- 
ton V. Rowley (1869), L. R. 8 Eq, 139 ; Re (George’s Estate, 
George v, Tumell (1876), 25 W. R. 182 : Cooper v. Mac- 
donald (1877), 7 Ch, D. 288 ; May v. Potter (1877), 25 

W. U. 507 ; Re De Burgh Lawson, De Burgh Lawson v, 
De Burgh Lawson (1885), 65 L. J. Ch. 46; Re Bowlby, 
Bowlby V. Bowlby (1904), 73 L. J.Ch. siO; Re Anderson, 
P^ler V, Gillatt, [1905] 2 Ch. 70 ; Re Harris, Leacroft v, 
Harris, [1909] 2 Oh. 206; Re De Virte, Vaiani v. DeVirte, 

1 Oh. 920 ; Re Ogilvie, Ogilvie v, Ogilvip, [1918] 
1 Oh. 492. 


101. .] — The exercise by an infant of a 

power simply collateral being valid both as to 
real & per^naJ estate, the first question I have to 
consider is, as regards personal estate, what 
becomes of a power in gross. ... I had better 
state what I mean, because the words are used 
in BO many different senses by different writers. 
The first power, a power simply collateral, I under- 
stand to be a power given to a person who has 
no interest whatever in the property over which 
the power is given. The second power, a power 
m gross, is a power given to a person who has an 
interest in the property over which the power 
extends, but such an interest as cannot be affected 
by the exercise of the power. The most familiar 
instance is that of a tenant for life with a power of 
appointment after his death. The third kind of 
power is a power exercisable by a person who 
has an interest in the property, which interest 
IS capable of being affected, oiminished or disposed 


of to some extent by the exercise of the power. 
That power is commonly called a power appendant 
or appurtenant. As regards the first power, that 
is, a power collateral, it is settled • . . that that 
power can be exercised by an infant. On principle, 
it is very difficult to see why it is so settled. I 
mean, it is very difficult to see why, if discretion 
is required for the disposal of property, it should 
not M so in the case of the exercise of a power ; 
& one would think there is as much judgment or 
discretion wanted for the exercise of a power as 
for the disposal of property. However, as the law 
stands, that appears not to be so ; & the reason, 
if reason is to be foimd anywhere, seems to be 
this, that it requires more discretion to dispose 
of your own property than to dispose of other 
people’s. That is the only reason I can find. Wo 
find expressions such as Wood, V.O., used in 
King v. Bellordy No. 105, post^ of the infant being, 
in exercising the power, “ a mere conduit-pipe ” ; 
but, on principle, it is very difficult to understand 
that the same amount of discretion or judgment 
should not be required in both cases, & that an 
infant can actually distribute property of other 
people though the same infant cannot dispose 
absolutely of a shilling of his own property 
(Jbssbl, M.R.). — Be D’Angibau, Andrews 
Andrews (1879), 15 Ch. D. 228 ; 49 L. J. Ch. 182 ; 
41 L. T. 645 ; 28 W. R. 311 ; affd^ (1880), 15 
Ch. D. p. 230, C. A. 

Annofaiiona : — Oonsd. Re Wcrnher, Wemher t*. Belt, [1918] 
1 Ch. 339 ; Re SuttoD, BoBoaweD v. Wyndham, [1921] 
1 Ch. 257. Befd. Shipway v. Ball (1881), 16 Ch. D. 376 ; 
Re Newcastle*8 Eatatos (1883), 24 Ch. D. 129 ; Pouey v. 
Hordern, [1900] 1 Ch. 492 ; Re Wernher, Wernher v. Belt, 
[1918] 2 Ch. 82. Mentd. Re Baker, Collins v, Rhodes, 
Re Seaman, Rhodes t). Wish (1881), 44 L. T. 414 ; Re 
Flavell, Murray v. Flavell (1883), 25 Ch. D. 89 ; ^ 
Plumptre’B Marriage Settlmt., Underhill v, Plumptre, 
[19101 1 Ch. 609 ; Pullan v. Koo, [1913] 1 Ch. 9 ; Re 
Torrlngton, [1913] 2 Ch. 623 ; Re Pryce, Nevlll v. Pryoe, 
[1917] 1 Ch. 234. 

102. Capacity to confer power on self.] — Be 

D’Angibau, Andrews v, Andrews, No. 35, 
ante, 

103. Power without an interest — Capacity.] — 

(1) Power to revoke the uses of a settlement 
reserved to the settlor “ or any of the heirs of his 
body,” well executed by the heir of his body, being 
a feme covert & an infant ; because it is for her 
benefit, & consistent with the intention of the 
settlement. 

(2) Regularly by law, covertui’e or infancy debar 
the party from making any deed or writing to 
dispose of any estate or interest. 

(3) If a conveyance be to the use of J. S. & the 
heirs of his body with power for him or the heirs 
of his body to make leases, the heir of his body, 
being a feme covert^ without her husband, or infant, 
cannot make such a lease while the disability 
continues. 

(4) In case of a bare power an infant, or afeme 
covert^ may transfer an estate as an instrument 
or conduit pipe of one who is able, as an infant 
may give livery on a feoffment as an attorney ; 
so may feme covert though it be to her own 
husband. 

(5) Without doubt a power may be in a feoff- 
ment to the use .of A. that A. may make leases 
whether within age or of full age, or covert, or 
sole. 

(6) If an infant feme sole to whom a general 
power, not collateral, of leasing is givep & ^e 
take husband dc then make a lease, it is avoid- 
able. 


PART Ut SECT. 14. 

P* Over personalty*} — An infant 


cannot exercise a power over personal 
property though authorised to do so 
by the instnunent <»eatlng the power 


which goes to defeat his or her interest 
therein . — Be Amcrr’s Tbuctss (1871), 
6 1. B. Eq. 362.“— ‘IR. 
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INFAIITS AKD CHILDREN. 


Sect. 14, — Powers. Sect. 16: Sub^eecta. 1, 2 d? 8.] 


(7) The reason why in any cases of powers 
infancy or coverture hinders the execution of 
them, is in respect to the prejudice to the person 
revoking. 

(8) By the presumption of law they [infants] 
are not fit to dispose of estates, or to have power 
to dispose of them to their own prejudice. ... In 
those Acts that concern the disposition of an estate 
or interest the reason of the law turns, in case of 
infancy or coverture, upon the point of prejudice, 
or not prejudice, unto their interest. 


(9) An infant, though he cannot grant the next 
avoidance, yet he may present to the bishop ; for 
that presentation ought to be without money. 

(10) An infant cannot surrender a lease ; yet 
if ho take a new lease for a greater interest, it is 
good till avoided by him ; if for the same term & 
no more, it is void, because it is without increase 
of term, or decrease of rent ; & his acts are merely 
void where there is not apparent benefit, or aenible 
of a benefit. — Grange v, Tiving (1665), O’Bridg. 
107; 124E. B. 494. 

Annotations: — As to (1) Befd. Re D’Anfirlbau, Andrews v. 

Andrews (1880), 15 Oh. D. 228. As to (4) Refd. King v. 

Bellord (1863), 32 L. J. Oh. 646. Generally. Mentd. 

Thomas v. Sorrel (1673), 3 Keb. 184; Evans v. Evans 

(1853), 1 Drew. 654. 


104. -.1 — Hearle V, Greenbank, No. 

100, ante . 


105. Power of sale.] — There can be 

no doubt upon the authorities from the earliest 
times that if a man, by his will, gives an infant a 
simple power of sale without an interest the infant 
may exercise it. . . It is to be observed that all 

the cases relied on with reference to powers have 
gone upon the principle that the infant, in 
executing the power, is a mere conduit pipe, as 
it has been termed, of the will of the donor of the 
power ; so that when the estate is created, the 
infant ... is merely the instrument by whose 
hands testator or donor acts. The donor it is 
said may use any hand however weak to carry 
out his intentions. This principle fails altogether 
to roach the case of a devise in trust to an infant 
(Wood, V.O.). — King v. Bellord (1863), 1 Hem. 
& M. 343 ; 2 New Bep. 442 ; 32 L. J. Ch. 646 ; 8 
L. T. 633 ; 11 W. B. 900 ; 71 E. B. 149. 

Anrwtations ;--Refd. Re Cardross's Scttlmt. (1878), 7 Ch. D. 

728 ; Be D'Angibau, Andrews v. Andrews (1880), 15 Ch. 


1^^®* -•] — Be D’Angibau, Andrews 

V. Andrews, No. 36, ante. 

See, now, Law of Property Act, 1926 (c. 20), 
8. 26 (2). 


107. Power coupled with Interest — Incapacity •] 

— Grange v. Tiving, No. 103, ante. 


108. ,] — Though in cases of mere 

powers or authorities infants may execute, because 
nothing moves from them, yet this is an interest, 
& can no more be departed with in equity by an 
infant, than by an infant’s assignmem of a legal 
estate at law (Lord ISIacclbsfibld, 0.). — ^Halsey 
(1734), 2 Bq. Cas. Abr. 164 ; 22 E. B. 

182 ^ Xi* Oft 


109. Intention of donor — For exercise 

during minority J — ^An infant can exercise a power, 
even ^ough it be coupled with an interest, where 

w mtention appears that it should be exercii^ble 
durmg mmority. 


By a setUement made with the sanction of t 
ct., upon the marriage of a lady then. A 
described aa, “ an^ant of seventwn 


certain funds belonging to her were vested in 
trustees upon trust to retain existing investments, 
or reinvest ** with the consent ” of the lady & her 
husband during their joint lives ; the lady taking 
the first life interest under the settlement : — Jleld : 
the lady had power to consent to a proposed 
re-investment, notwithstanding her minonW. — 
Be Cardross’s Settlement (1878), 7 Oh. D. 728 ; 
47 L. J. Oh. 327; 88 L. T. 778; 26 W. B. 
889. 

Annotations : — Folld. Re Sutton, Boaoawen v. Wvndham, 

11921] 1 Ch. 267. Beld. Re D'Axiffibau, Andrews v. 

Andrews (1880), 15 Ch. D. 228 ; BeNewoastle's Estates 

(1883), 24 Ch. D. 120 ; Re Wemher, Wemher v. Belt, 

[1018] 2 Ch. 82. 

110. 0 — Testator by his will 

settled a legacy of £60,000 upon usual trusts for 
A., his wife &> issue, &> declared that if no issue of 

A. should attain a vested interest then the legacy 
should fall into & form part of his, testator’s, 
residuary estate, Sd testator empowered the 
trusts on A.’s marriage Sn with ms consent to 
revoke the trusts Sc to resettle the legacy upon 
such trusts for the benefit of A., his wife & issue. 
Sc with such powers Sc provisions as the trustees 
should deem proper. By a codicil testator be- 
queathed a sum of £60,000 to his trustees to be 
held by them upon the trusts Sc with powers for 
the benefit of B., her husband Sc issue, similar to 
those for the benefit of A., his wife Sc issue, declared 
in bis will concerning the £60,000 thereby settled, 
except that no part of the capital was to be paid 
or advanced to or for the benefit of B. Both A. 
Sc B. were infants at the date of the will. After 
the death of testator B. married, being still an 
infant, & by a deed executed in contemplation 
of her marriage the trustees with her consent Sc 
in exercise of the power conferred on them by the 
will Sc codicU revoked the trusts of her legacy Sc 
resettled same upon trusts for her benefit, Sc her 
husband Sc issue, which varied somewhat from 
those declared in the will ; in particular the 
ultimate trust in default of her issue was for her 
absolutely. On the question whether the re- 
settlement was valid having regard to the fact 
that B. was an infant : — Held : (1) upon the true 
construction of the will Sc codicil testator intended 
to confer a power on B. during her minority to 
consent to an exercise by the trustees of their 
power of revocation Sc resettlement. Sc he could 
lawfully confer such a power upon her ; (2) the 
ultimate trust in the resettlement, in default of 

B. ’s issue for B. absolutely, was prohibited by 
the codicil. Sc therefore not authorised by^the power 
to resettle . — Be Sutton, Boscawen v. wyndham:, 
[1921] 1 Ch. 267 ; 90 L. J. Ch. 71 ; 124 L. T. 626 ; 
66 Sol. Jo. 166. 

111. Over realty — Power to revoke uses.^ — 

Grange v. Tiving, No. 108, ante. 

112. Power to lease.] — Grange v. Tiving, 

No. 103, ante. 

118. Power to Jointure.] — Hollinqshead 

V. Hollingshbad (1706), cited in 2 P. Wms. 229; 
Gilb. 167 ; 1 Stra. 604 ; 24 E. B. 709, L. 0. 

Armotalions : — ^Eefd. Coventry e. Coventry (1724), 1 Stra. 

696 ; Jaokson v, Jackson (1793), 4 Bro. C. 0* 462. 

114. Power of appointment.] — H karie v. 

Greenbank, No. 100, ante. 

See, now. Law of Property Act, 1926 (c. 20), 
s. 1 (10) Sc sched. Vll. 

115. Over perionalty — Power In gross.] — Be 
D’Angibau, Andrews v. Andrews, No. 85, 
ante. 

See, aHao, Nos. 100, 105, ante. 



16 ] 


Part III. — Civil and Legal Capacity and Disabilities. 


Sbot. 15.— releases, RECEIPTS, SURRENDERS 
AMD ACCOUNTS STATED. 

SuB-sECJT. 1. — ^Releases akd Receipts. 

li^ants’ contracts generally, see Part V., post, 

116. Release.] — (1) Payment by a trustee to 
infant ceatui qm frusf, nineteen years of age, on 

the false representation by herself & her parents, 
that she h^ attained the age of twenty-one s — 
ITeld : a discharge to the trustee for the sum so 
paid. 

(2) A release executed by the infant to the 
trustee of all demands in respect of the trust : — 
Held : not a bar to a suit by the name cestui que 
trust ag ain st the trustee, although such suit was 
not brought until seven years after the cestui que 
trust had attained twenty-one. 

The release of infants is worth nothing in law 
(WiGRAM, V.O.). — Overton v. Banister (1844), 
3 Hare, 608 ; 8 Jur. 906 ; 67 E. R. 479. 

An^^ion :^A8io (1) Reid. Stikeman u. Daweon (1847), 1 

De G. & Sm. 90. 

117. By infant executor.] — R ussel v. 

Prat (1679), 1 And. 177 ; 123 E. R. 417, Ex. Oh. 

Annotations : — Hentd. Sale v. Coventry (Bp.) (1500), 1 

And. 241 : Rutland v. Rutland (1596), Cro. Elis. 377. 

118. -.]— Anon. (1684), 1 And. 117 ; 
123 E. R. 384. 

Annotation .*-~Mentd. Thrustout d. Loviok v. Coppin (1772), 

2 Wm. Bl. 801. 

119. Without consideration.] — A release 

by an infant without consideration is void. — Knot 
v. Barlow (1699), Cro. Eliz. 671 ; 78 B. R. 909. 

120. Soon after coming of age — Viewed 

with suspicion.] — A. bill brought after an acquies- 
cence of dve years, & after a mother’s death against 
her representative, to set releases aside, as unduly 
obtained by her, & for an aocoimt of his father's 
& grandmother’s estates, & to be paid his full 
share thereof. The procuring releases from a 
person immediately upon his coming of age is 
always a circumstance to create a suspicion of 
unfahness, but as there was no particular im- 
position charged through means of deft., the ct. 
would not determine the question as to the un- 
fairness of the releases, till the master had taken 
the accoimt of the father’s personal estate only. — 
Steadman v. Palling (1746), 3 Atk. 423 ; 26 
E. R. 1044, L. 0. 

121. Professing to proceed upon 

examination of complicated accounts.] — Degree of 
weight to be attached to deeds of release executed 
by oeatuis qua trust within a few days of their 
respectively coming of age, when such releases 
profess to proceed upon the examination of com- 
plicated accounts. 

The bill stated that an accoimt had been made 
out, showing that a certain sum was due to pltf., 
& it alleged that defts. set up that account & the 
payment of the balance, as a final settlement. 
The bill charged the contrary, & that much more 
was due to pltf*, as would appear if certain accounts 
were rendered. A deed of release had, in fact, 
been executed by pltf. at the time of the payment 
of the balaiice in question, but the bill maide no 
mention of it. As this deed of release acknow- 
ledged the receipt of certain sums, it could not ^ 
whoUy set aside ; but the ct. was of opinion, in 


the drcumstances of the case, that it did not 
deprive pltf. of his right to the accounts which he 
^ught. Setnble : the proper form of the decree 
in such case is to declare that pltf. is entitled to 
the accounts, notwithstanding the provisions of 
the deed of release; but a decree wiiich directed 
the accounts without noticii^ the deed of release, 
was not considered to require alteration. — ^W bd- 
DBRBURN V. Wedderburn (1838), 4 My. & Or. 
41 ; 8 L. J. Ch. 177 ; 3 Jur. 696 ; 41 B. R. 18, 
L. C. 

Annotations : — ^Mentd. Portlook u. Gardner (1842), 1 Hare, 
594 ; Willett u. Blanford (1842), 1 Hare, 253 ; Egg v, 
Devey ^1847), 10 Beav. 444 ; Allfrey v, Allfr^ (184^, 1 
H. & Tw. 179 : Travis v, Milne (1851), 9 Hare, 141 ; 
Simpson u. Ohapman (1853), 4 X)e G. M. Sc G. 154 ; Swln- 
bome V. Nelson (1853), 16 Beav. 416 ; Hart u. Clarke 
(1854), 24 L. T. O. S. 185 ; Wedderburn v, Wedderburn 
(1856), 22 Beav. 84 ; Clements v. Hail (1857), 24 Beav. 
333 : Bright v. Legorton (1861), 2 De G. F. Sc J. 606 ; 
y 3 r 86 V. Foster (1872), 8 Oh. App. 315, n. ; Edinburgh 
(3orpn. u. Lord Advocate (1879), 4 App. Cas. 823. 

Receipt — By infant married woman.1 — See Law 
of Property Act, 1925 (c. 20), s. 21 ; l?rustee Act, 
1926 (c. 19), 8. 31. 


Sub-sect. 2. — Surrenders. 

122. General rule — Void.] — Lloyd v. Gregory, 
No. 556, post, 

123. .] — Bond of an infant or non 

compos is void. 

The grants of infants Sc of persons non compos 
are pai^el both in law Sc reason; Sc there are 
express authorities that a surrender made by an 
infant is void {per CuR.), — Thompson v. Leach 
(1698), Garth. 435; Oomb. 468; 1 Com. 46; 
Holt, K. B. 357 ; 3 Lev. 284 ; 1 Ld. Raym. 313 ; 
3 Mod. Rep. 301 ; 12 Mod. Rep. 173 ; 2 Salk. 
427, 676, 618, 676 ; 3 Salk. 300 ; 2 Vent. 198 ; 
90 E. R. 1097 ; sub nom. Leach v. Thompson, 
1 Show. 296 ; svib nom. Leech’s Case, Freem. 
K. B. 602 ; on appeal^ sub nom. Leach v. Thomson, 
Show. Pari. Gas. 160, H. L. 

Annotations : — Consd. Zouoh d. Abbot Sc Hallot v. Parsons 
(1765), 3 Burr. 1794. Mentd. Atkin v. Bervrick (1719), 
10 Mod. Rep. 431; Ashley v. Branwood (1734), Kel. 
W. 201 ; Burgoyne v, Benson (1738), West tenrn. Hard. 
340; Yates v. Boen (1738), 2 Stra. 1104; Taylor d. 
Atkyns v. Horde (1757), 1 Burr. 60; Townson v. 
Tickell (1819), 3 B. & Aid. 31 ; Balme u. Hutton (1831), 
2 Tyr. 17; Garland v, Carlisle (1837), 4 Scott> 587 ; 
Doe d. Chidgoy v. Harris (1847), 16 M, Sc W. 517 ; Siggers 
V. Evans (1^5), 5 E. B. 367 ; Xenos v. Wickham (1862), 
13 C. B. N. S. 381 ; Peacock v. Eastland (1870), L. R. 10 
Eq. 17; Standing v. Bowring (1885), 31 Ch. D. 282 ; 
Mmler Sc (jo. *8 Margarine v, I. R. Comrs. (1899) 69 
L. J. Q. B. 291 ; Mallott v. Wilson, [1903] 2 Ch. 494 ; 
Daily Telegraph Newspaper Co. v, McLaughlin, [1904] 
A. C. 776. 

Surrender of leases — Surrender by infant.] — 

See No. 556, post. 

Surrender to infant — Power of Court of 

Chancery to sanction.] — See No. 609, posf. 

.] — See, further. Landlord Sc Tenant. 


Sub-sect. 3. — ^Accounts Stated. 
See, now. Infants Relief Act, 1874 (c. 62), 


PART HI. SECT. 16, SUB-SECT. 1. 

. 1162, Bdeast .} — ^Moneys payable to 
infanta under a polloy of life Insurance 
may, where no trustee or guardian is 
appointed, be paid to the exors., of the 
win of the insured, without security 
being given by them. Sc payment to 
them is a good disoharge to the 
Inaurers.— Bonne v. ANcmfiMT OsnsB 


OF United Wobkwdbn (1894), 25 O. R. 
670.— CAN. 

lieu. .1 — Notwithstanding a 

direction In a will that a legacy is to 
be paid to a legatee when she reaches 
the age of eighteen, the, exor. is not 
boun£ in the absence of a proviilon 
that the infant’s disoharge shall be 
sufllolent, to pay the legacy to her 


upon her attaining that age ; but there 
is no reason for applying the rule 
where the legacy is in the hands of the 
ot., no disoharge being m that case 
required ; in a proper oase an order 
win be made for payment out to the 
Infant upon her attaining that age,' 
with the privity of the official guardian. 
— JRe EosaBTsON (1909), 17 O, L. R. 
568 ; 13 O. W, R. 908.— CAM. 
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Infants and Childskn. 


Sect. 16.— TESTAMENTARY CAPACITY. 

generally. Wills. 

Infant soldiers & sailors on service.] — See Wills 
(Soldiers & Sailors) Act, 1917 (c. 68) ; & Royal 
Forces. 

Will of infant domiciled abroad — ^Execution of 
powers.] — Sec Conflict op Laws, p. 385, No. 
621. 


Sect. 17.— TRUSTEESHIP- 
See, now. Law of Property Act, 1926 (c. 20), s. 20* 
Ap^intment of new trustee.]— iSfee Trustee Act, 
1925 (c. 19), ss. 30, 40, 41, 44, 61. 

Effect of conveyance of legal estate to infant as 
trustee .] — See Law of Property Act, 1926 (c. 20), 
s. 19 (4). 

* Jointly with adult .] — See Law of Property 

Act. 1925 (c.’20), s. 19 (6). 


Part IV.- 

Sect. 1.— IN GENERAL. 

Capacity to marry.] — See Husband & Wife, 
Vol. XXVII., p. 40, Nos. 106-176. 

Consent to marriage — Necessity for — & by whom 
given.] — See Husband & Wife, Vol. XXVII., pp. 
55 et aeq. 

Breach of promise of marriage.] — See Husband 
& Wipe, Vol. XXVII., pp. 25, 26. Nos. 16-22. 

Marriage settlements of Infants.] — See Part 
VIII., Sect. 11, post. 


Sect. 2.— RIGHTS AND DUTIES OF GUARDIANS. 


Capacity of Infant to marry.] — See Husband &> 
Wife, Vol. XXVII., p. 40, Nos. 106-175. 

Consents required to marriage of infant.] — See, 
now, Guardianship of Infants’ Act, 1926 (c. 45), 
s. 9, & sched. ; cfc generally. Husband & Wife, 
Vol. XXVII., pp. 55 et aeq. 

How consent to be given — ^Must be disinterested 
— Bonds in consideration of marriage.] — See 
Bonds, Vol. VII., pp. 169, 170, Nos. 72-80. 

Seduction dc marriage of Infant — Without con- 
sent of parent or guardian.] — See Criminal Law, 
Vol. XIV., pp. 117, 118, Nos. 871-876. 

Ward of court.]— Part XV., Sect. 7, 

post. 

Proceedings by parents to annul marriages of 
Infants.]— iSTee Husband & Wife, Vol. XXVII., 
pp. 376, 383, Nos. 3647, 3764. 

124. Liability of guardian — Security — To pre- 
vent mfUTlage without consent of court.] — ^An in- 
fant being in the custody of her father-in-law, the 
ct. ordered him to enter into a recognisance not to 
suffer her to marry, etc. — ^JECide’s Case (1676), 3 
Salk. 178 ; 91 E. R. 762 ; aub nom. R. v, Viner 
(Lord Mayor of London), Freem. K. B. 389 ; 
2 Lev. 128 ; 3 Keb. 604 ; stib nom. Viiter’s Case, 
Freem. K. B. 622 ; avb nom. EMsaiTON’s Case, 
Freem. K. B. 401. 


Refd. Ash’s Case (1702), Proc. Ch. 203. 
Mentd. R. v. Smith (1736), Ridsr. temp. H. 140; R. v. 
Winton (1792), 6 Term Rep. 89. 


Marriage. 

125. Procuring marriage to own child.] — 

One of the guardians of an Want ^1 of about 
nine years old, took her from a boardmg school, & 
married her to his own son, who had no estate ; the 
ct. ordered the guardian to produce the girl in ct., 
& then committed her to the' other guardian, 
ordering an information to be brought against 
the guardian who married the ward to her dis- 
paragement ; but held this to be no contempt, the 
ward not being under the immediate care of the 
ct. — Goodall V. Harris (1729), 2 P. Wms. 661 ; 
2 Eq. Cas. Abr. 766 ; 24 E. R. 862 ; aub nom. 
Treacle v. Harris, Mos. 236, L. C. 

Annotation : — ^Mentd. R. v. Green (1781), 3 Dougr. K. B. 36. 

126. .]— Anon. (1729), Fitz-G. 100 ; 

94 E. R. 674, L. C. 

Removal of guardian.] — See Nos. 1499, 

2067, post. 

127. Prevention of improper marriages — Assist- 
ance of court.] — This ct. will assist the testa- 
mentary guardian to prevent an improper mar- 
riage of the infant heir. — Raymond’s (Lord) Case 
(1734), Cas. temp. Talb. 68 ; 26 E. R. 601, L. C. 

Annotation: — Refd. Board v. Travers (1749), 1 Ves. Sen. 

313. 

128. Injunction against communication 

— Between intended spouses.] — Shipbrook (Lord) 
V. Hinchinbrook (Lord) (1778), 2 Dick. 547 ; 21 
E. R. 383, L. C. 

129. .] — Injunction upon affi- 
davit of an intended marriage with a male infant, 
aged eighteen, restraining communication with 
him imtil farther order. — ^Pearce v. Crutchfield 
(1807), 14 Ves. 206 ; 33 E. R. 600, L. C. 

130. Detention of clothes Justified.] — 

Guardians of a female under age are justified in 
stopping her elopement, & in detaining her clothes 
if she h^ eloped ; & a carrier by whom she has 
sent them is justified in delivering them up to the 
guardians. — ^Barker v. Taylor (1823), 1 C. & P. 
101, N. P. 


Sect. 3.— WARDS OF COURT. 

See Part XV., Sect. 7, posL 


Part V. — Contracts. 


Sect. 1.— IN GENERAL. 

Contract for necessaries.]— See Sect. 6, post. 

apprenticeship & service.]— £ree 

Master & Servant. 


Contracts of infant trader .] — See Sect. 8, post. 
Contracts to make dc take leases .] — See Part 
VIII., Sec^. 8, poai. 

Presumption of undue Infiuence In oontraets.] — 
See Contract, Vol. XII«, pp. 101 et seq. 
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Part V. — Contracts* 


Sect. 2.--B1NDING CONTRACTS. 

See Infants Relief Act, 1874 (c. 62). 

181. General rule — Binding when for infant’s 
benefit.] — ^An infant may sue on a contract of 
marriage with a person of full age. 

The single question is whether this contract, as 
against pltf., was absolutely void. We are all 
of opinion that this contract is not void, but only 
voidable at the election of the infant, & as to the 
person of full age, it absolutely binds. The con- 
tract of an infant is considered in law as different 
from the contracts of all other persons. In some 
cases his contract shall bind him ; such is the 
contract^ of an infant for necei§saries, & the law 
allows him to make this contract as necessary for 
1:^ pre^rvation ; & therefore in such case a 

single bill shall bind him, though a bond with a 
penalty shall not. Where the contract may *be 
for the benefit of the infant, or to his prejudice, 
the law ^ far protects him as to give him an 
opportunity to consider it when he comes of age ; 
& it w good or voidable at his election. But though 
the infant has this privilege, yet the party with 
whom he contracts has not ; he is bound in all 
events. As marriage is now looked upon to be an 
advantageous contract, & no distinction holds 
whether the party suing be man or woman, but 
the true distinction is whether it may be for the 
benefit of the infant ; we think that though no 
express cese upon a marriage contract can be 
cited, yet it falls within the general reason of the 
law with regard to infants’ contracts ; & no 

dangerous consequence can follow from this 
determination, because our opinion protects the 
infant, even more than if we rule the contract 
to be absolutely void. As to persons of full age, 
it leaves them where the law leaves them, which 
grants them no such protection against being 
drawn into inconvenient contracts (Lord Ray- 
mond, C.J.). — Holt v. Clarencieux (Ward) 
(1732), 2 Stra. 937 ; 2 Barn. K. B. 173 ; Pitz.-G. 
276 ; 93 E. R. 954. 

Annotationa : — ^Distd. Burgess v. Merrill (1812), 4 Taunt. 
468. Consd. Warwick v, Bruce (1813), 2 M. & S. 205. 
Refd. Smith V. Smith (1745), 3 Atk. 304 ; Harvey v. 
Ashley (1748), 9 Atk. 607 ; R. v. Macclesfield (1758), 
Burr. S. O. 458 ; Zouoh d. Abbot Sc Hallet v. Parsons 
(1765), 3 Burr. 1794. Mentd. Tarbuck v. Bispham (1836), 
6 L. J. Ex. 49 ; R. v. Millls (1844), 10 01. Sc Fin. 534. 

132. •] — It has been adjudged that 

an infant may bind himself for his own benefit 
(Lord Mansfield, O.J.). — B, v, Evbrbd (1777), 
Cald. Mag. Cas. 26. 

Annotation : — Consd. Gray r. Cookson (1812), 16 East, 13. 

138 , At time of agreement.] — Mad- 

DON d. Baker v. White, No. 619, poet 

134, ,] — ^An infant slave in the West 

Indies, executed an indenture, by which he 
cove^nted to serve B. for a certsdn term of years 
as his e^rvant, & B. covenanted to do certain 
things oh his part : B. then came to England with 
the slave. In an aotion against A. who had 
seduced him from the service of B., A, was not 
permitted to allege that the contract was void, 
as being made by an infant & a slave, & therefore 
that the declaration, which stated him to have 


been retained as a servant for a term of years, was 
not proved ; for the ct. held that the effect of such 
a contract might be the manumission of the slave, 
<&; consequently that it was for his own benefit, As 
being for his own benefit, that it was, at most, 
only voidable by the infant himself. 

We have seen that some contracts of infants, 
even by deed, shall bind them. Some are merely 
void, namely such as the ct. can pronounce to be 
to their prejudice. Others, & the most numerous 
class, of a more uncertain nature as to benefit or 
prejudice, are voidable only, & it is in the election 
of l^e infant to affirm them or not. . . . Upon the 
distinction between those two species of contracts, 
we certainly are not warranted to decide, that a 
contract which may have the effect of emancipa- 
tion, A which certainly puts the infant in no worse 
condition than he was in before, is so prejudicial 
to him as to be merely void. If it be a contract 
voidable only, the infant may affirm it (Eyre, 
C.J.). — Keane v. Boycott (1796), 2 Hy. Bl. 511 ; 
126 E. R. 676. 

Annotations : — ^Distd. Cox v. Muncey (1850), 6 C. B. N. S. 
375. Beta. Baylis v. Dineley (1815), 3 M. & S. 477 ; 
Cooper r. Simmons (1862), 7 H. & N. 707 ; Walter r. 
Everard, [1891] 2 Q. B. 369. Mentd. Forbes r. Cochrane 
(1823), 3 Dow. & Ry. K. B. 679 ; The Slave, Grace, R. v, 
Allan (1827), 2 Hag. Adni. 94 ; Sykes v. Dixon (1839), 0 
Ad. & El. 603 ; Hartley v, Chimmings (1847), 5 C. B. 247 ; 
Evans v. Walton (1867). L. R. 2 oTP. 615. 

135 . ,] — An infant can do no act to 

bind himself, except such as is clearly for his own 
benefit. — ^R. v. Great Wigston (Inhabitants) 
(1824), 3 B. & 0. 484 ; 6 Dow. & Ry. K. B. 339 ; 
2 Dow. & Ry. M. C. 446 ; 3 L. J. O. S. K. B. 86 ; 
107 E. R. 813. 

Annotations: — Consd. Waterman e. Fryer, [1922] 1 K. B 
499. Mentd. Ellen v. Topp (1851), 6 Exoh. 424. 

136. •.] — An infant agreed to serve 
a dairyman for a weekly sum, & not to serve 
privately on his own account any of the customers 
during the employment or within two years after 
it ceased ; — Held : the contract being beneficial 
to the infant, was not void imder Infants Relief 
Act, 1874 (c. 62), B. 1 , & therefore could be enforced 
by injunction. — Fellows v. Wood (1888), 69 
L. T. 613 ; 62 J. P. 822 ; 4 T. L. R. 646, D. C. 

Annotations : — ^Distd. De Francesco v. Bamum (1889), 43 
Ch. D, 165. FoUd. Evans v. Ware, [1892] 3 Ch. 502 ; 
Morrison, Fleet v. Fletcher (otherwise Futcher) (1900), 
17 T. L. R. 95. 

137. Not confined to apprenticeship 
Sc service.]-— Clements v, London Ac North 
Western Ry. Co., No. 168, post, 

138. .] — An infant entered into a 

contract with his employers, milk sellers, not to 
carry on a milkman’s business within a distance 
of two miles nor to solicit his employers’ customers 
“ under a penalty of £200 to be recovered as & by 
way of liquidated damages & not by way of 
penalty.” In an aotion for an injunction to 
restrain the infant from carrying on a milkman’s 
business within the specified distance ; — Held : 
the contract was binding on the infant, the clause 
as to the payment of the £200 only binding him to 
pay the damage actually caused by his breach of 
contract & not being a penalty claim in the ordinary 


PART V. SECT. 2. 

181 1 . General rvle — Binding when 
for infanVa benefit^h^An infant cannot, 
tturlng his minority avoid, on the 
noiind ol infancy, a lease which is lor 
benefit. — Hartshorn v . Early 
(1868), 19 C. P. 139.— CAN. 



less widows, wbo become defts. in a 
Biiit to recover jrassession of the 

S roperty on tho ground that the 
Ivlsion did not bind pltf. : — Held: 
there being no proof of fi^ud, nor that 
undue advantage was taken of pltf. *8 
minority, & in the absenoo of proof 
of gross inequality in the distribution 
of the property, the division was valid 
Sc binding upon pltf. — N allapa Rbudi 
V. BAT 4AMMAL (1864), 2 Mad. 182, — 
IND. 


p. Bond 0 ^^ guardian — For trialing 


liability .] — The general proposition 
that a guardian of a minor cannot bind 
his ward personally by a simple con- 
tract debt, by a covenant os^by any 
promise to pay money or damages, is 
Bubieot to the modification t^at the 
promise will not bind the minor, unleaB 
It has been made merely to keep alive 
a debt, for whioh the ward's property 
was liable. — B rawal Sahu e. Bau- 
NATH PXRTAB NARAIN SINCH (1907), 



IM 


Infants and CfimbEBN. 


8bcI. 2 * — Binding contracte. Sect, 8.] 

sense. — ^Mokbisox, Fleet & Co., Ltd. v, Fletoheb 
(1900), 17 T. L. E. 95. 

189. .] — CowEBN V, Nield, No. 338, 

post, 

140. .] — a teacher of singing, 

agreed with defts., a lady of seventeen years of 
age & her father, to give the lady three years’ 
t^tion in singing at 100 guineas a year. During 
tuition & for seven years after its completion pltf. 
was to be his pupil’s business manager, to receive 
one-third of her gross income until the fees were 
fully paid, to carry out all negotiations for engage- 
ments to sing, & to receive a commission on the 
salary. Before the lady came of age the total 
tuition fees had been paid to pltf. in the form of 
commission. When she came of age she took no 
step to repudiate the agreement, but in the 
following year she married & refused to pay any 
further commission. Pltf. brought an action upon 
the agreement against the lady & her father & 
husband : — Held : the agreement was one which, 
though made with an infant, was binding upon 
her as being for her benefit. Sc pltf. was entitled 
to an account. — Mackinu^.y v, Bathurst (1919), 
30 T. L. E. 81, C. A. 

Contracts of apprenticeship & service.] 

— See Master Sc Servant. 

141. Capitalisation of arrears of interest — By 
Infant debtor — Fresh security given.] — Crom- 
well’s (Lady) Case (circa 1724), cited in 9 Mod. 
E^. p. 103 j 88 E. E. 343. 

Education of infant.]— Part XII., Sect. 2, 
post. 

Contracts for necessaries.] — See Sect. 0, post. 

Contracts of apprenticeship.] — See Master & 
Servant. 

Contracts of service.] — See Master Sc Servant. 

Contracts of infant trader.] — See Sect. 8, post. 


Sect. 3.— VOID CONTRACTS. 

See Infants Belief Act, 1874 (c. 02), s. 1. 

142. General rule — Void if prejudicial to infant.] 

— Keane v. Boycott, No. 134, ante, 

148. .] — Bayus V, Dinblby, No. 

78, ante, 

— ^An infant was apprenticed 

by a deed con^mng a provision that the master 
should not be liable to pay wages to the apprentice 
^ long as his business should be interrupted or 
impeded by or in consequence of any turn-out. 
Sc the apprentice might during any such turn-out 
employ himself ir 


, — — in any other manner or with any 
other person for his own benefit: — Held: this 
provision not being for the benefit of the infant, 
the^ apprenticeship deed could not be enforced 
against the infant under Employers Sc Workmen 

— ^MBAKIN V. Mokbis 
; 63 L. J. M. C. 72 ; 48 
J. P. 344 } 32 W. B. 661, D. 0. 

.^Apptvd. Oora v. Matthews, [1893] 1 Q. B. 
8^10. Com. Green v. Thompson, [1899] 2 Q.^B. 1. BeM 
Farmers & Oloveland Dairies Co. v, Riley (1893), 9 T. lTr. 


260* Morrison, Fleet v, Fletcher (otherwliw Futoher) 
(1900), 17 T. L. R. 96. 

145 . .1 — An infant was apprentioed 

by a deed containing a provision that the masters 
should not be liable to pay wages to the apprentices 
so long as their business should be interrupted or 
impeded by or in consequence of any turn-out. Sc 
that the apprentice might during any such turn- 
out & for such reasonable time thereafter as mi^ht 
be necessary for him to enable him to determine 
such employment as thereinafter mentioned em- 
ploy himself in any other manner or with any 
other person for his own benefit Sc that in case the 
apprentice should elect so to employ himself the 
masters should not during the time he ^ho^lld so 
employ himself be bchmd to teach or instruct 
him : — Held : this provision was so much to the 
detriment of the infant that the apprenticeship 
deed could not be enforced against him under 
Employers Sc Workmen Act, 1875 (c. 90), ss. 5, 0. 
— Corn v, Matthews, [1893] 1 Q. B. 310 ; 02 
L. J, M. C. 01 ; 08 L. T. 480 ; 57 J. P. 407 ; 41 
W. E. 202 ; 9 T. L. E. 183 ; 37 Sol. Jo. 190 ; 4 
E. 240, 0. A. 

Annotations : — Oonsd. Clements v, L. Sc N. W. Ry., [1894] 2 

Q. B. 482. Diltd. Green v. Thompson [1899] 2 Q. B. 1. 

oonsd. Bromley v. Smith, [1909] 2 K. B. 235. 

146. .] — ^A contract entered into by 

an infant which is not for lus benefit is void, Sc an 
action is not maintainable against a third party 
for damages for inducing the infant to break his 
engagements under suen contract. — D b Fran- 
cesco V, Babnum (1890), 45 Oh. D. 480 ; 00 
L. J. Oh. 03 ; 03 L. T. 438 ; 39 W. E. 5 ; 0 T. L. E. 
403. 

Annotations : — ^Apld. Com v. Matthews, [1893] 1 Q. B. 310. 

Consd. Clements v. L. Sc N. W. Ry., [1894] 2 Q. B. 482. 

Apprvd. Maokinlay v, Bathurst (1919), 36 T. L. R. 31. 

Reid. Roberts v. Gray, [1913] 1 K. B. 620. Mentd. 

Whltwood Chomioal Co. v, Hardman (1891), 39 W. R. 

433. 

147. -.1 — Pltf., an infant, who was 
employed at a colliery, the only practicable mode 
of access to which was by defts.’ railway, entered 
into an agreement in writing with them whereby 
it was agreed that, in consideration of defts.’ per- 
mitting pltf. to travel by their railway at certain 
reduced rates, neither pltf. nor his exors. or 
administrators or relatives should have any claim 
against defts. for any accident, injury, or loss 
which might happen to him while travelling on 
their railway, notwithstanding any such accident, 
injury, or loss should be occasioned by the negli- 
gence of defts. or of any of their officers or servants ; 
& it was further agreed that the pltf., his exors. Sc 
administrators, would indemnify defts. against all 
loss, costs, damages. Sc expenses which the^ might 
incur by reason of any such accident, injury, or 
loss, or by reason of any claim or legal proceedings 
instituted by pltf. or them against defts. or any 
of their officers or servants. Pltf., on signing the 
agreement, was provided bv defts. with a free 
pass : — Held : the agreement, as a whole, was an 
unfair one as between pltf. Sc defts., in the sense 
that it was so much to the detriment of pltf. as to 
make it a contract which was not for ms benefit, 

Sc consequently that it afforded no answer to an 


1. 1^. 36 Calc. 320 ; 12 O.W. N. 266. 


hv "T tend executed 

iniardlan of a minor as such but 

® personal cove- 
^ojpiardlan to pay Sc does 
not ebarge the minor's es^te will 

M*^4ing on the snlnor. 
If it is exAAnfjMi for ayim-exfatlng^bt) 

-r***^; ^ Ob uiuu — ^jjuKAiBAia 
V, MUTHTAL RJUDDX ( 1908 ), 


1. L. R. 31 Mad. 468.— IND. 

PART V. SECT. 8. 

, rule — Void if pre- 

judicial to infant,]-— A oontraot was 
signed by pltf., when a lad of eighteen, 
lor purchase of land froxndeft. Sc 
for the payment during the minority, of 
the purdtu^-money, ifrith a lorieiture 
which, in the event of 
the detaolt, he might lose the land Sc 


everything he had paid. Under the 
oontraot the pltf. did not get possession 
nor a selling title nor a right to speoiflo 
performance : — Held : the oontraot 
was to his prejudice, Sc so not merely 
voidable but void ; Sc judgment was 
given in his favour for recovery of the 
payments that he had made during 
his minority. — ^Pmxxzrs v, Gbeatxb 
Ottawa DsvsLorMKKT Co. 091^, 
38 O. L. B. 316 ; 83 D. L. R. 269.— 
CAN« 
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action brought to recover damages for personal 
injuries occasioned by the negligence of defts. — 
Slowm V. liOin>ON & Nonro WBBTBBif Br. Co., 
[1894] 2 Q. B. 06 ; 63 L. J. Q. B. 647 i 70 L. T. 
829 } 68 J. P, 686 ; 42 W. B. 619 ; 10 T. L. B. 
427 ; 9 B. 494, 0. A. 

E»ia. caemente v. L. ft N. W. Br.. H894) ! 

xSt 

“I — — ViDiTz V, O’Hagan, No. 

703, vobL 

. — T" TTT"*^ — Deft., being then an 

infant, entered the service of pltfs., the proprietors 

of a dajly j>aper in Sheffield, as a junior reporter, 
under a written contract wMch made the service 
determinable by a month’s notice on either side, 
& provided that after leaving pltfs.’ service deft, 
would not, either on his own account or in partner'* 
ship with anv other person, be connected, as pro- 
prietor, employee, or otherwise, with any news- 
paper business carried on in Sheffield or within a 
radius of twenty miles from the town hall thereof. 
There was evidence that such a restriction was 
almost unique in contracts of this kind : — Held : 
the restriction was void as being against public 
policy. 

(2) Even if the restriction could have been en- 
forced against an adult, still, having regard to its 
imusual character, the contract was not for the 
benefit of an infant, Sc invalid on that ground also. 
— Sir W. 0. IjENG & Co., Ltd. v. Andrews, [1909] 
1 Ch. 763 ; 78 L. J. Oh. 80 ; 100 L. T. 7 ; 26 
T. L. B. 03, C. A. 

Annotations : — As to (1 ) Consd. Herbert Morris v. Saxelby, 
[1916J 1 A. 0. 688. Befd. Mason v. Provident Clothing & 
Supply Co., [1913] A. C. 724 ; Eastes v, Russ, [1614] 1 Ch. 
468 ; Millers v. Steodmau (1915), 84 L. J. K. B. 2057 ; 
Ropeways v. Hoyle (1919), 120 L T. 538 ; Attwood v. 
Lamont, [1920] 3 K. B. 571 ; Hepworth Manidacturing 
Co. e. Ryott, [1920] 1 Ch. 1 ; Bowler v. Lovegrove, [1921] 
1 Ch. 642. OenercUly^ tfentd. Russell v. Carpenters Sc 
Joiners Amalgamated Soc., [1910] 1 K. B. 506. 

150. Sale of hair by girl.] — Scroggam v. 
Stewabdson (1674), 3 Keb. 369 ; 84 E. K. 771. 
^ 4 nnAf.nieyy» . — Stlkemau 0 . Dawson (1847), ^ 


151. Bond*! — Thompson v. Leach, No. 123, ante, 

162. Penalty — Bond.] — ^Baylis v. Dinelby, 

>. 78, anie» 

163. J — ViDiTZ V. O’Hagan, No. 

703, post 

164. For breach.] — Fabjibrs & Cleve- 
land Dairies Co. v, Riley, No. 34, ante. 

155. Not capable of ratification.] — Ee Onslow, 
Ex p. Kibble, No. 62, ante. 

156. .] — Be Seagbr, Seeley v. Briggs, 

No. 390, post. 

167. .] — Smith v. King, No. 63, ante. 

168. ,] — Deft., who was an infant at the 

time, drew a cheque on a date prior to July 29, 
1913, making it payable to one B., & postdating 
it Aug. 14. The cheque was in payment of 
betting debts. On July 29 deft, came of age. 
On Aug. 11 pltf. cashed the cheque for B., & on 
Aug. 14 presented it, but it was returned max‘ked 
“ account closed ’* : — Held : in an action on the 
cheque, pltf. could not recover. — Hutlby v. 
Peacock (1913), 30 T. L. R. 42. 

169. .]— Oardner V. Wainfur, No, 197, 

post. 

Ratification of voidable contracts.] — See Sect. 4, 
sub-sect. 3, post, 

160. Contract partly vaUd, partly invalid— 
Purchase of goods during & ^ter infancy — ^Pay- 
ment on account after attaining majority — Appro- 
priation of payment.] — ^Where payment on account 
has been made in respect of purchases made during 
& after infancy, the vendor cannot appropriate the 
payment to the purchases made during infancy. — 
Keeping v. Broom (1895), 11 T. L. R. 605. 

Restrictive covenants In contracts of apprentice- 
ship.]— fifee Master & Servant. 

Lease by infant — No rent reserved.] — See No. 
578, post. 

Sale & exchange of animals — Warranty by 
infant.] — Animals, Vol. II., pp. 288, 269, 
Nos. 469, 470. 


*enaUy — 

of an tmaub to inaenmify 

against loss or damage in respect of 
shares In co. purchased on the faith 
of representations made by the infant, 
is void. Sc not merely voidahle, & can- 
not be adopted 5c ratified by tbe 
obliger after he has attained his 
majority. — Beam v. Beatty (1902), 
22 C. L. T. 381 : 4 O. L. R, 554 ; 1 
0. W. R. 616.-^AN. 

a. Batiflcation.] — By reason of 
the infancy of one of the suhscrlbers, 
a 00 ., which was formed for the pur- 
chase of a road had no legal existence 
at the time of tbe registration of their 
declaration of incorporation: — Held: 
no subseQuent ratification by him after 
attaining majority could validate his 
contract. — Hamilton Sc Plamborouoh 
Road Co. v. Townsend, Hamilton & 
ELAMBOROUaH Road Oo. V. Flatt 
(1886), 13 A. R. 534.— CAN. 

b. — Infants Relief Act, 
1874 (o. 62), B. 2, is not by North- 
West Territories Aot, s 11, In force 
in Alberta. Deft, was held liable on 
a contract entered into when an infant 
5c ratified in vnrlting after attaining his 
majori^. — B rand e. Griffin (19^), 9 
W. L. E. 427.— CAN. 

0 , ,1 — Where the natural 

guardian with rights extinguished but 
purporting to aot as a da fcmo guardian 
encumbers the aulnor's property with 
his consent: — Held: the encumbrances 
were null $c void* An encumbrance 
thus created without authority cannot 
be ratified by the minor on attaining 
majority. Tkere can be no ratification 
of a tranaaotlon wlfich is void owing 
to the promisor possestfng no con- 


tractual capacity at the time. Nor 
can a void deed form a good considera- 
tion for a fresh contract made by the 
minor on attaining majority.— Anu- 
MUGUM CJHETTI V. DURAIBINGA JI^EVAR 

(1914), I. L. R. 37 Mad. 38.~1ND. 

d. .] — An eiotion is main* 

talnahle by an indorsee for value, 
against the acceptor of a bill of ex- 
change, aooeptea by the latter after 
attain!]^ twenty-one years of age, for 
a debt contracted during infancy, 5c 
after the passing of Infants Relief 
Act, 1874 ( 0 . 62), though not In respect 
of necessaries. SembZc, however, in 
such case the acceptance would, m 
between the immediate parties to the 
hill, bo a ** promise or ratification 
witiiin the Act, upon which an action 
at suit of the drawer would not lie. — 
Bejatast Banking Co. v. Doherty 
(1879), 4 L, R. It. 124.— IR. 

s. Mortgage.] — Deft., a 
purchased an estate, 5c gave tne 
vendor a mtge. for tbe purchase-money : 
— HeW ; the mtge., being the de^ of 
an i^ant, was Rbsolucely void^ 
Grace v. Whitehead (1869), 7 Gr, 
691.— CAN. 

f. .1 — Deft, was one of 

several ceduis gue trust who Joined 
fdth their trustee in a mtge. for the 
purpose of discharging a lien uppR fbe 
trust estate. It was recited in tw 
mtge. deed that they had ^ 

join therein in order to vest all t™ir 
Interests in the mtgee., but ^bjoot 
to the temui of the mtge. Deft, was 
then an Infant under nineteen years 
of age, but that foot did not appear on 
the faoe of tbe instrument, m whloh 


she was made to covenant for pay- 
ment of the mtgo. money: — Held: 
it was contrary to proper practice to 
have such a covenant on the part of 
an infant. 5c the covenant was void, 
as the infant had received no benefit 
from it Sc had been induced to enter 
into it per incuriam. — Brown v, 
Grady (1899), 31 O. R. 73.— CAN. 

g. .] — A mtge. made by a 

minor is void.— Mohori Bibkb v. 
Dharmodas Ghobe (1902), I. L. R. 30 
Calc. 539 ; 7 C. W. N. 441 ; L. R. 30 
Ind. App. 114. — IND. 

h. .] — A mtge. entered into 

by an infant is not merely voidable, 
but void a6 initio. — Kamta Prj^ad v. 
Shed Gopal (1904), I. L. R. 26 All. 
342.— IND. 

k. Conveyance for voluntary past 
sendees — Partial paymeni ma^-.jr A 
conveyance to a child for voluntary 
past services for which, however, 
partial payment had been made Is 
void.— Union Bank op Canada v. 
Murdock, [19171 2 W. W. R. 112; 
34 D. L. R. 150.— CAN. 

l. Acknowledgment of dd)t hy gmr» 

(Ran. I — An acknowledgment of a 
debt by the guardian of a mluor does 
not bind the inlnor.— Cte^TO Ram y. 
BiLTO AU (1898), I. h. R. 26 Calo. 51. 
—IND. , 

m. Contract to repay mcgiev — 
Not for necessaries.}— It a mmor 
aooopis money except for neoemanes, 
he cannot be compelled to repay it, St 
any contract to do so made by him as a 
minor is void against him.— Nab/jn 
SINGH «. QbxranJI Lal (1884), L L. R. 
46 AU. 568.— mo* 
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Shot. 4.— VOmABLE CONTRACTS. 

SuB-SBCT. 1. — ^What Contracts abb 
Voidable. 

161. Meaning of voidable contract — Valid until 
avoided.] — The Infants’ ^lief Act, 1874 (c. 62), 
does not apply to a marriage settlement executed 
by an infant ; but such a settlement is, as against 
the infant, voidable only ; that is to say, valid 
until repudiated within the time & in the manner 
allowed by law. 

Such contracts are, with some exceptions, valid 
imtil repudiated. It was suggested in argument 
that “ voidable ” may equaUy well sign^y “ in- 
valid until confirmed ** ; but to my mind that 
apart from the ordinary use of language, does 
not express the technical sense of the word 
(Kekewigh, J.). — -Duncan v. Dixon (1890), 44 
Ch. D. 211 ; 69 L. J. Ch. 437 ; 62 L. T. 319 ; 
38 W. R. 700 ; 6 T. L. R. 222. 

AnnoicUion : — Reid. Carter v. Sllber (1892), 66 L. T. 473. 

162. .] — The contracts of infants 

being, as a general rule, voidable only, an infant 
subscriber of a company’s memorandum of assocn. 
is bound by his signature thereof unless & until 
the contract thereby created is avoided, & is 
therefore, at the time of his subscribing his name 
thereto, a “ person ” within Companies Act, 
1862 (c. 89), s. 6, & capable of complymg with the 
requisitions of that sect. 

The rights of third persons, a.ccrued before such 
signature by an infant is avoided, remains good, 
notwithstanding its subsequent avoiding by the 
infant . — Be Laxon & Co. (2), [1892] 3 Ch. 655 ; 
07 L. T. 85 ; 40 W. R. 621 ; 8 T. L. R. 666 ; 
36 Sol. Jo. 609. 

Annotaiiona : — ^Reld. Re Royal Naval School, Seymour 

Royal Naval School, [1910] 1 Ch. 806. Mentd. Ladies* 

Dress Assocn, v. Pulbrook (1900), 69 L. J. Q. B. 705. 

163. ,] — ViDiTZ v. O’Hagan, No. 

703, post, 

164. Benefit accruing to infant.] — Davies v, 
Manington (1658), 2 Sid. 109 ; 82 E. R. 1283. 

165. .] — Holt v. Clarbncibux (Ward), 

No. 131, ante, 

160 , ,] — ^Bayus V. Dinelby, No. 78, ante. 


167. .] — An infant’s contract in respect 

of a subject of a permanent character is not void, 
but merely voidc^le; & if the infant wishes to 
repudiate such a contract he must do so before or 
within a reasonable time after he attains full age. 

In May, 1882, an infant purchased a plot of 
freehold land from the trustees of a building 
society of which he was a member Sd a committee- 
man. In July of that year he came of full age. 
For four & a half years he paid monthly instal- 
ments of the purchase money, & acted as a com- 
mittee-man ; — Held : he had ratified the contract, 
& was liable under its provisions. — ^Whittingham 
V, Murdy (1889), 60 L. T. 966. 

168. J — (1) It has been clearly held that 

contracts of apprenticeship & with regard to 
labour are not contracts to an action on which 
the plea of infancy is a complete defence, & the 
question has always been, both at law & in equity, 
whether the contract, when carefully examined 
in all its terms is for the benefit of the infant' 
(Kay, L.J.) 

(2) That raises this question of law, whether 
this is a contract which he can now repudiate, 
he bei]^ still an infant. I am of opinion, with- 
out going again through the cases that have been 
cited, that the answer to this proposition depends 
on whether on the true construction of the con- 
tract as a whole, it was for his advantage. If 
it was not so, he can repudiate it ; but if it was 
for his advantege, it was not a voidable contract, 
but one binding on him, which he had no right 
to repudiate (Lord Esher, M.R.). 

(3) It is for the ct imder these circumstances 
to say what is the construction of the contract, 
& . . . whether it is clearly &; manifestly for the 
benefit, of the infant (Lord Esher, M.R.). — 
Clements v, London & North Western Ry. 
Co., [1894] 2 Q. B. 482 ; 63 L. J. Q. B. 837 ; 70 
L. T. 896 ; 68 J. P. 818 ; 42 W. R. 663 ; 10 

^ - 502 ; 9 K. 641, C. A. 

& Apld. Morter v. G. E. Ry. 
As to (2) Apld. Roberts v. 

169. Absence of benefit — Question for 


X. Li, Xt. »Ol, Jo. 

Annotaiiona : — Aa to (1) Expld. 
(1908), 2 B. W. C. C. 480. 
Gray, [1913] 1 K. B. 520. 
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lei i. Meaning of voidable contract — 
Valid until avoided ,] — A voidable deed 
is valid until some act is done to avoid 
it, & it lies upon those who claim in 
opposition to the deed to show that 
such act has been done. — Allbn v. 
Allkn (1842), 4 I. Bq. R. 472 ; 2 
Dr. &; War. 307 ; 1 Con. & Law. 427. — 
IR. 


1641. Benefit accruing to infant ,] — 
The effect of legislation now embodied 
in R. S. O., 1887, o. 127, s. 3, has been 
to give to the conveyance of an infant 
feme covert the same characteristtos as 
are by law attributed to the convey- 
ances of male infante, i,e,, if such deeds 
are of benefit to the infant or operate 
to pass an estate or interest, they are 
voidable not void. — Whalub v. Learn 
(1888), 15 O. R. 481.— CAN. 

164 il. .] — Guardians having 

mortgarod property belonging to a 
minor to enable them to discharge 
debts binding on his estate, the mtgee. 
sued to recover the amount of prinoip^ 
& Interest due. The necessity had 
bc^n urgent, the terms of the deed 
fair. Sc the money had been duly 
applied ; but the guardians had not 
obtained the sanction of the ot. On 
its being contended that the mtge. was 
invalid Sc incapable of being enforced : 
— ^ mtge. so executed was not 
▼old. but only voidable : Sc deft, was 
entitled to avoid the mtge., but ohly 
on the condition ot rMtoring any bene- 
fit receded by him thmunder to th e 
person from whom it had been received. 


The fact that the person who had 
received the benefit was deft, did not 
alter his position. — Sinaya Pillai v, 
Munisami Ayyan (1899), 1. L. R, 22 
Mad. 289.— IND. 

n. Deed ,] — The deed of an Infant 
is voidable only. — Donohob v, Hal- 
LETT (1828), N. B. Dig. 410.— CAN. 

o. .)— The deed of an Infant 

is not void ab initio, but voidable on 
his attaining majority. — Polby v, 
Canada Permanent Loan & Savinos 
Co. (1882), 4 O. R. 38.— 'CAN. 

p. J — McDonald v, Resti- 

oouoHB Salmon Club (1896), 33 
N. B. R. 472.— CAN. 


.J nrxJUUJU 

effect by delivery. Sc is executed 
an infant, is voidable only. Sc noi 
void. — Allen v, Allen (1842), 4 
I. Eq,Ji, 472 ; 2 Dr. Sc War. 307 
1 Con. Sc Law. 427. — IR. 

r. Promiaaory note ,] — The promlB< 
sory note ot an infant is voidable 
only. Sc he may confirm it after he 
comes of age. — P ishbr v, Jeweti 
( 1835), 2 N. B. R. (Ber.) 69.— CAN. 

t. Conveyance of land,] — A con- 
veyance of land made by aji Infant ic 
not absolutely void, but voidable by 
him, either buore or after be comes o1 
age. — Dob d. Jackson Sc Qarbion 

W^DRUFFB (1850), 7 U. O. R. 332, 
—CAN. 


Donell (1865), 15 O. P. 162.— CAN 

— .] — - Miller v, Ostband 
(1866), 12 Or. 849.— UAiN. 


0. .] — Gilchrist v, Ramsay 

(1868), 27 U. C. R. 600.— CAN. 

d. .] — Dob d. Foster v, Lee 

(1871), N. B. Dig. 410.— CAN, 

e. .] — Dob d. Seely v, 

Charlton (1881), 21 N. B, R. 119.— 
CAN. 


^ f. .1 — Foley v, Canada 

Permanent Loan Sc Savings Co. 
(1882), 4 O. R. 38.— CAN. 


g* .] — Robinson v, Suther- 

land (1893), 19 Man.L. R. 199.— CAN. 

h. Mortgage ,] — A mtge. made by 
an Infant is not absolutely void, but 
voidable by him, either before or 
after he comes of — Dob d. Jackson 
Sc GaRRION t>, WOODRUTPB (1850), 
7 U. C. R. 332,— CAN. 


_ k. .] — Fbatherston V, Mc- 

Donbll (1865), 16 C. P. 162.— CAN. 


— *1 — Miller v, Ostrander 
(1866), 12 Gr. 349.— CAN. 


m. J — Gilchrist 

(1868), 27 U. C. R. 600.- 


V, Ramsay 
-CAN. 


aa. .] — Declaration on deft.’s 

covenant to pay off a mtge. to L., on 
land conveyed by him to pltf., “ 
non-payment. Sc a sale of the lane 
under the mtge. to M„ who evicted 
pltf. Plea on equitable grounds, that 
before the mtge. fell due, deft., at 
pltf.*8 request, advanced to him the 
money required to pay it off, which 

g ltf. promised Sc igave his bond to deft. 

> do: that afterwards pltf., owing 
deft. 1400, gave him a mm. 
tipon the same land : that whoa the 
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Judge.] — Clements v, London & North'Webtbrn 
Rt. Co., No. 168, ante. 

170. How ascertained — Construction 

as a whole.] — Merriott v. Martin (1899), 43 
Sol. Jo. 717. 

171. .] — contract by an 

infant for necessaries & for ms benefit is binding 
on him, & cannot be repudiated by him on the 
ground that it is partly executory. An infant 
entered inte a contract to go on a tour as a pro- 
fessional billiard player, & this contract was held 
to for necessaries &; for his benefit. He acted 
on it to some extent & received some benefits 
under it. Part of the contract was executory : 
— Held : the contract was binding on him as a 
whole & he could not repudiate any part of it. 

It is quite^ idle to say “ Look at the contract & 
^e if there is one clause which is adverse to the 
infant.’* The ct. cannot consider whether that is 
for the infant’s benefit &, if it is not, say that the 
whole contract is therefore void ; it must look 
at the contract as a whole, see whether, looking 
at it as a whole, it is a contract for the infant’s 
benefit, not merely a contract for necessaries, but 
if it is a contract which on the whole is for the 
infant’s benefit (Cozens-Hardy, M.R.). — Roberts 
V. Gray, [1913] 1 K. B. 620 ; 82 L. J. K. B. 362 ; 
108 L. T. 232 ; 29 T. L. R. 149 ; 67 Sol. Jo. 143, 
0. A. 

AnnotcUicm : — ^Refd. Mackinlay v, Bathurst (1919), 36 

T. L. R. 31. 

Repudiation.] — See Sub-sect. 2, post 

Ratification.] — See Sub-sect. 3, post. 

Leases by & to infants.] — See Part VIII., Sect. 8, 
post. 

Avoidance of apprenticeship deeds.] — See 

Master & Servant. 

Sub-sect. 2. — Repudiation. 

172. Who may avoid — Infant only.] — ^A pro- 
mise to an infant that if he paid money deft, would 


make an assurance is not void, but is voidable by 
the infant. — G able v. Forester (1661), 1 Keb. 
1 ; 83 E. R. 773 ; svb nom. Forrester’s Case, 
1 Sid. 41. 

AnnotatUyn : — ^Hentd. Holt v. Clarenoieux (Ward) (1732), 2 
Stra. 937. 

173. .] — ^An infant may maintain an 

action upon a contract made for his benefit, but 
he cannot be sued upon it himself. — S myth v. 
Bowen (1669), 2 Keb. 681 ; 84 E. R. 366 ; svb 
nom. Smith v. Bowin, 1 Mod. Rep. 26 ; 1 Vent. 51. 

Annotation: — ^Mentd. Holtv. Clarenoieux (Ward) (1732), 2 
Stra. 937. 

174. .] — ^Farnham V. Atkins (1070), 

1 Sid. 446 ; 82 B. R. 1208. 

Annotation : — Retd. Nash v. Inman, [1908] 2 K. B. 1. 

176. .] — Infancy is a personal privi- 

lege & none shcJf take advantage of it but he 
himself (Holt, C.J.). — Coan v. Bowles (1691), 
Garth. 122; Holt, K. B. 358; 1 Show. 165; 
90 E. R. 1097 ; svb nom. Cone v. Bowls, Comb. 
100 ; 12 Mod. Rep. 1 ; 1 Salk. 206. 

Annotaiiona : — ^Refd. Keniston v. P'riskobald] (1727), Fltz-G. 
1. Mentd. R. v. Glastonby (1736), Lee temp. Hard. 
355 ; Goldins v. Dias (1808), 10 East, 2 : R. v. York 
City JJ. (1834), 1 Ad. & El. 828 ; Met. Ry. v. Wilson 
(18Y1), L. R. 6 C. P. 376. 

176. .] — ^A. during his minority, by 

himself Sd his guardian agreed to grant a lease ; 
& the lessee entered, &> continued in possession, 

paid rent after A. came of age. The lessee 
then claimed that he was only tenant at will the 
lease not being binding on A. : — Held : a lease 
should be executed in accordance with the agree- 
ment &> the lessee should execute a counterpart, 
& pay costs. — C layton v. Ashdown (1714), 9 
Vin. Abr. 393 ; 2 Eq. Cas. Abr. 516 ; 22 E. R. 
435. 

177 . Promise of marriage.] — H olt 

V. Clarenoieux (Ward), No. 131, ante. 

178. Infant trader.] — The trading 

contract of an infant is not void but he may en- 
force it at his election. 


mtge. to L. fell due, pltf. beins unable 
to pay it off aocordi^ to his bond, it 
was agreed by all parties that L. should 
sell one-half of the land for more than 
her mtge.. & pay pltf. the surplus, 
Sc release to pltf. the other half ; that 

L. accordingly sold half the Icuid to 

M. , & released the other half to pltf. 
by deed, in which deft. Joined, which 
deed pltf. accepted. Sc L. also paid 
to pltf. the balance of the purchase 
money received for the other half, 
above L.*8 mtge. Replication, that 
pltf. when all these transactions took 
nlaoe, was an infant, by reason whereof 
his alleged bond Sc mtge. were void- 
able, Sc he has avoided the same : — 
Held : the replication was good for 
that there was nothing alleged in the 
plea to which pltf. was prevented 
from setting up his infancy as an 
answer. Sc he might avoid the bond & 
mtge. whenever they were relied ^on 
against him. — Gallaghrr v. Gal- 
LAOHBJB (1870), 30 U. C. R. 416.~OAN. 


o. .] — Foley v. Canada 

Permanent Loan Sc Savings Co. 
(1882), 4 O. R. 38.— CAN. 

p. .] — A mtge. executed by 

an Infant before the passing of the 
Infants* Contracts Act Is not void but 
voidable. — Saundkbs v, Russell 
(190^ 83 C. L. T. 56 ; 9 B. C. R. 321. 


q. Bin of sale — To secure loan .] — 
Repudiation of a bill of sale by an 
infant avoids It. — ^Meyers v. Black- 
burn (1905), 38 N. S. R. 60.— CAN. 

r. Purchase of shares.] — Where an 
infant purchases shares in a oo. he 
may repudiate the contract upon 
coming of age. — Re Prxtdbntial Life 
Insurance Oo. Sc Paterson, {lOiBJ 


1 W. W. R. 105.— CAN. 

t. Release of interest in ancestral 
property.] — The contract of a minor 
is not void, but voidable only, Sc is 
capable of ratification after he attains 
majority. A release by a minor father 
of all his right Sc interest in the ancestral 
property to his son is valid if ratified 
by the donor after he attains majority. 
— Sadashiv Vaman Dhamankar V. 
Trimbak DivakarKarandikar(1898), 
I, L. R. 23 Bom. 146.— IND. 

PART V. SECT. 4, SUB-SECT. 2. 

172 i. Who may avoid — Infant only.] 
— A oontract of promise of marrla^ 
to an infant can only be avoided by the 
act of the infant. Sc not by the act of 
her guardian. — Parks v. Maybee 
(1851), 2 O. P. 257.— CAN. 

172 ii. .] — Pltf., acting on 

behalf of his son H., who had been 
assaulted Sc beaten by deft., accepted 
from deft, a promissory note in settle- 
ment of the claim for damages sus- 
tained by H. : — Held : the oontract 
being one which was voidable only by 
H., X binding unless avoided by him, 
deit. remained bound. 

In this class of oases the right to 
treat the oontraot as voidable exists 
excluslvoly as a means of protection 
to the Infant Sc is. imtil disaffirmed by 
the infant, binding upon the other 
party, who is to be regarded as having 
hound himself with due oonsideration. 
— Hubley V. Morash (1894), 27 
N. S. R. (15 R. & G.) 281.— C>W. 

172 iii. .] — A oontaract en- 

tered into with a minor is merely 
voidable at the option of the minor ; 
Sc there is nothing to prevent him 
suing thereon, supposing the oontract 


to be otherwise valid. — S ashi Bhusan 
Dutt V. Jadu Nath Dutt (1885), 
I. L. R. 11 Calc. 552.— IND. 

172 iv, .] — Acontract en- 

tered into with a m^nor is only old- 
able at the option of the minor. — 
Mahamkd Abip V. Saraswati Debya 
(189 1), I. L. R. 18 Calc. 259.— IND. 

172 V. .] — It is the peculiar 

privilege of infants for their protection, 
that though they are not hound, yet 
those who enter Into contracts with 
them shall be bound, if it be prejudicial 
to the infant to rescind the oontract. — 
Shannon v. Bradstrebt (1803), I 
Soh, Sc Let. 52. — IR. 


172 vi. ,, -Marriage articles 

executed by an adult Sc infant, there 
being no settlement under Infants* 
Settlement Act, 1855 (o. 43), nor any 
afterwards executed in pursuance of 
the articles, though voidable by the 
infant on his or her attaining age, are 
binding upon the adult . — Re Smith’s 
Trusts (1890), 25 L. R. Ir. 439. — IR, 

172 vil. .] — A deed of con- 

veyance was executed by several Joint 
tenants, inoludlng two infants. There 
was nothing to snow that the Infants 
executed on the same day Sc as nearly 
as possible at the same time, nor that 
the infants also executed after all the 
other grantees. Afterwards, one of 
the infants having died, the other, 
on coming of age, re-entered, dis- 
affirmed his conveyance : — Held : he 
was not able to disaffirm deceased 
Infant’s oonveyanoe. — Tucker v. Cole- 
^^1886), 4 N. Z. L. R. 128 (S. O.) 

1771. Promlseofnuirriaife.] 



158 


Infants and Childbbn. 


Swt. 4. — Voidable coptracta: Sub-Boct, 2.] 

It has been urged for pltf. that it is inounabent 
on deft, to show that an infant can enter into a 
trading contract. The general law is that the 
contract of an infant may be avoided or not, 
at his option. As to the case put, the infant could 
maintain no such action ; for he cannot perform 
the duties of a steward, & the law would not 
compel the lord to make an unavailing appoint- 
ment (Gibbs, C.J.). — ^Brucb v, Warwick (1816), 
6 Taunt. 118 ; 128 E. B. 978, Ex. Oh. ; affg. S. C. 
nom. Warwick v. Bruce (1818), 2 M. & S. 

205. 

Annotations: — ^Mentd. K. v. All Saints, Cambridge (1822), 

1 B. & O. 23 ; Evans v. Roberts (1826), 6 B. & C. 829. 

179. Marriage settlement.] — A 

marriage settlement, the husband being adult & 
the wife a minor, is binding on the former, though 
not on the latter. 

In 1839 A. B. married a ward of ct. without 
leave ; articles were executed both before & after 
the maiTiage. In 1840 a reference was made to 
approve of a settlement, but nothing was done 
thereon. In 1850 the parties executed a settle- 
ment of the wife’s real estete without the sanction 
of the ct. In a suit instituted by the wife to 
annul the articles & confirm the settlement : — 
Held : in 1862, the power of the ct. was not 
ejected by the lapse of time, the parties coming 
to the ct. had given it authority to do what was 
right, & a reference must be made to the master 
to report as to the propriety of the settlement of 
1850, & whether it ought to be varied, & to 
approve of a settlement of the wife’s personal 
estate. — Cave v. Cave (1852), 16 Beav. 227 ; 61 
E. B. 524. 

Annotation : — Cozuid. Field v. Moore, Field v. Brown (1865), 

7 Be G. M. Sc G. 691. 

180. Party privy to infant.] — A. sold 
goods to an infant, & delivered them to B. for the 
purpose of being worked up by him for the vendee. 
The vendee afterwards, & after a portion of the 
goods had been used in performance of the work, 
went with A. to B.’s shop, & desired that the re- 
mainder might be returned to A., B. thereupon 
said, I will return them or pay for them ” at 
a price then agreed upon : — ffeld : it was com- 
petent to A. thus to rescind the contract without 
writing ; supposii^ the agreement so to do 
was one wMch the infant hunself might have 
repudiated, it was not competent to B. to object 
that the rescission was void, as not being for the 
infant’s benefit. 

An infant, or one in privity to him, may object 
to a contract on the ground that it wa^i not for 
his benefit (Jervis, O.J.). — ^DouGijks v. Watson 
(1866), 17 C. B. 686 ; 189 E. B. 1245. 

181 . How detennlned.] — By a mar- 

riage settlement the father of the intended hus- 
band, then a minor, covenanted with the trustees 
to pay them an annuity dimng the life of the 
intended wife or of any child or grandcluld of 
the marriage, & the trustees were to pay the 
annuity to the husband during his life or until 
his bkpcy., & after determinaUon of his interest 
for the benefit of the wife & the issue of the mar- 


riage. The settlement contained an agreement 
by the husband to vest in the trustees upon cer- 
tain trusts all property to which he should become 
entitled under the will of his father. The hus- 
band came of age about a month after he had 
executed the settlement. The father died nearly 
four years afterwards, leaving property by will 
to his son. More than a year after his father’s 
death the husband repudiated the settlement : — 
Held : the settlement was as regards the husband 
voidable, not void ; if he chose to repudiate it 
he must do so within a reasonable time after he 
came of age ; he must be treated as knowing the 
contents of the deed whether he knew them or 
not ; & his repudiation not being made within 
a reasonable time, he was bound by the settle- 
ment. 

It seems to me that in measuring a reasonabte 
time, whether in point of fact he had or had not 
acquainted himself with the nature of the obliga- 
tions which he had undertaken is wholly imma- 
terial. The time must be measured in precisely 
the same way whether he had so made himseU 
acquainted or not. 1 do not say that he was 
under any obligation to make himself acquainted. 

. . All I say is this, that he cannot maintain 
that the reasonable time when measured must 
be a longer time because he has chosen not to 
make himself acquainted with the nature of the 
deed which he has executed (Lord Herschell, 0.) . 
— Edwards v. Carter, [1893] A. C. 360 ; 63 
L. J. Ch. 100 ; 69 L. T. 163 ; 68 J. P. 4 ; IB. 
218, H. L. ; affg. S. 0. svb nom. Carter v. Silbbr, 
Carter v. Hasluok, [1892] 2 Ch. 278, C. A. 

Annotaiiovs : — Consd. Clements v. L. & N, W, Ry., [1894] 
2 Q. B. 482 ; Re Hodson, Williams v, Kni«rht. [1894] 2 
Ch. 421 ; Vldltz v. 0»Hafiran, [1900] 2 Ch. il. Apld. 
Camell v. Harrison, [1916] 1 Ch. 328. Befd. Hamilton 
V. Hamilton, [1892] 1 Ch. 396 ; Re Foulkes, Foulkes v. 
Hufirhes (1893), 69 L. T. 183 ; Re Jones, Farrinfirton v, 
Forrester, [1893] 2 Ch. 461 ; Davenportv. Marshall (1901), 
85 li. T. 340. 

182. ^ -.] — Where a married 

woman, after attaining twenty-one, by deed 
though unacknowledged, affirms a settlement 
executed by her before her marriage, whilst an 
infant, such settlement is binding on her. 

A man is bound by his covenant voidable on 
the ground of infancy unless he disaffirms it 
within a reasonable time after he comes of age. 
What is a reasonable time depends on the cir- 
cumstances of the case (Chitty, J.), 

If he allows the reasonable time to elapse with- 
out doing anything either affirming or disaffirm- 
ing the covenant, it stands as absolutely binding 
on him (Chitty, J.). — Re Hodson, Williams v. 
Knight, [1894] 2 Ch. 421 ; 63 L. J, Ch. 609 ; 71 
L. T. 77 ; 42 W, B. 631 ; 10 T. L. B. 471 ; 38 
Sol. Jo. 467; 8 B. 846. 

Atmcdaiitma Harle v. Jarman, [1895] 2 Ch. 419. 

Befd. VJdltz V. O’Hagan, [1899] 2 Ch. 569. 

188. Time for — Reasonable tlme.*n — W.» 

when an infant of 20 years old, applied to be 
taken as an apprentice by A., & represented that 
he was of full age, was bouna without any 
premium for seven years, & received weekly 
wages. He continued working till two years after 


180 i. 


Party privy to infant, 


The oonveyance of an Infant 1b void- 
able only. Sc may be oondrmed after he 
comes of age ; bnt if he dies soon after 
coming of age, having done no act 
to oonfirm the deed, his helra may 
avoid It. — Doe d. Foster v. Lee 
(1871), N. B. Dig. 410.-~CAN. 

188 1. Time for-^*\Reaa(nua>le time.**} 
— ^The deed of an hdant Is not voia 
ab initio, bnt voidable on his attaintog 


majority. If he wishes to avoid It, 
he must expressly repudiate bis oon- 
^kst wltodn a reasonable time other- 
wise his sUenoe will be held to amount 
to an affirmance of it. — Foley v. 

* SAVINOa 

(1882), 4 O. R. 38.— CAN. 

^ 188 U. — ,] — 'MoDokald e. 

188111.' ‘'<]^Amtge. executed 


by an infant before the passing of the 
Infants* Contracts Acts is not void, 
but voidable, Sc if the infant wishes to 
avoid it he must expressly repudiate 
It within a reasonable lime after coming 
of age. — Saunders v. Russell (1902), 
9 bTo. R. 821.— can. 

188 hr. .WAn ixifant who 

enters into a contract for the purchase 
of chattels, not necessaries, may 
repudiate the purchaae mthin a 
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^ attainad majority, & then absented himsell 
without cause ; — Held : he was properly con- 
victed under the statute [4 Geo. 4, c. 34] for un- 
lawfully absenting himself, for that assuming he 
could have disarmed the contract after majority, 
he had not done so within a reasonable time. — 
Wray v. West (1866) 16 L. T. 180; 31 J. P. 
37 • 

184. .] — Whittingham v. Murdy, 

No. 167, ante. 

186. .] — ^ViDiTZ V. O’Hagan, No. 

703, post 

Avoidance of allotment of shares to infants.] — 
See Companies, Vol. IX., p. 276, No. 1701 et eeq. 

Avoidance of transfer of shares to Infant.] — 
See Companies, Vol. IX., pp. 399 et seq. 

Avoidance of contract of membersUp — In statu-* 
tory company.] — See Companies, Vol. X., p. 1117, 
Nos. 7849-7854. 

Avoidance of apprenticeship agreement.] — See 

Master & Servant. 

Avoidance of marriage settlement.] — See Part 
VIII., Sect. 11, post. 

186. Effect of repudiation — ^Refund of premium 
on lease.] — Esron v. Nicholas, No. 618, poet 

187. On purchase of estate — ^Re vestment 

in vendor.] — Senible : an infant, even in the case 
of a lease which is disadvantageous to him, can- 
not protect himself if he has taken possession & 
has not disclaimed at all events, unless he still 
continues a minor. 

An infant is not absolutely bound but is in the 
same situation as an infant acquiring real estate, 
or any other permanent interest ! he is not de- 
prived of the right which the law gives every 


infant of waiving A disam^eing to a purchase 
which he has made ; 8c if he waives it, the estate 
acquired by the piirchase is at an end ... As 
the estate vests, as it certainly does, the burthen 
upon it must continue to be obligatory until a 
waiver or disagreement by the infant takes place, 
which, if made after full age, avoids the estate 
altogether, & revests it in the party from whom 
the infant purchased; if made within age, it 
suspends it only, because such disagreement may 
be again recalled, when the infant attains his 
majority. . . . The infant, even in the case of 
a lease, which is disadvantageous to him, cannot 
protect hi^elf if he has taken possession, & has 
not disclaimed — ^at all events, unless he still be 
a minor (Parke, B.). — ^North Western By. Oo. 
V. M^Miohael, Birkenhead, Lancashire & 
Cheshirb Junction By. Co. v. Pilcher (1860), 
6 Exch. 114 ; 6 By. & Can. Oas. 618 ; 16 Jur. 
132 ; 166 E. B. 49 ; auh nom. London & North 
Western By. Co. v. M‘Michael, Birkenhead, 
Lancashire & Cheshire Junction By. Co. v. 
Pilcher, 20 L. J. Ex. 97 ; 16 L. T. O. S. 440. 
Annataticms : — Copid. Whittingham v. Murdy (1889). 60 
L. T. 966. Reid. West Cornwall Ry. v, Mowatt (1860), 
19 L. J. (L B. 478 ; Cork & Bandon Ry. u. Goode (1853), 
1 O. L. R. 345 ; R. v. Midland Counties Sc Shannon 
Junction Ry. (186.3), 9 L. T. 165. 

188. Restitution of benefits obtained,] — 

Burton v. Levey, No. 398, post. 

Compare Nos. 367, 377, post. 

189. Effect of omission to repudiate — Infant 
bound.] — Be Hodson, Williams v. Knight, No. 
182, ante. 

190. .] — ^ViDm V, O’Hagan, No. 

703, post 


reasonable time after coming of 
& recover back any money he has paid 
on such purobase, provided he can put 
the vendor back in the position he was 
in before the contract was made & 
offers to do so. — Nioklin v. Lono- 
HURST. [1917] 1 W. W. H. 439 ; 27 
Man. L. R. 255.— CAN. 


188 V. 


.]— W 

purchases shares in a co. he may 
repudiate the contract upon coming 
of age, but is hound to do so within a 
reasonable time . — He Pbudbntial Life 
Insurance Co. Sc Paterson, [1918] 
I W. W. R. 105.— CAN. 

188 vi. ] — An Infant cannot 

disaffirm his deed after the lapse of 
twelve years. — Gerse v. Taylor 
(1879), 3, N. Z. L. R. C. A. 266.— N.Z. 

188 1. Effect of repudiation — Restitu- 
tion of benefits obtained .^ — The policy 
of the law now is generally to allow 
the infant to suspend his ultimate 
deoision upon questions of benefit or 
injury, till he is of legal capacity to 
hind himself, as an adult. When he 
arrives at majority ho is clothed with 
full legal oapaoity with all Its inoldents 
Sc as an adult has no special protection 
on the ground of ignorance of the law, 
8c any oisaffirmanoe by him of a deed 
executed during minority should only 
he given effect to on the terms of his 
restoring to the other party, as far 
as possihle, any benefit obtained by 
him during minority. — Foley v. 
Canada Permanent Loan 8c Savings 
Oo. (1882), 4 O. R. 38.— CAN. 

188 11. .} — ^When a little 

more than two months after coming 
of age, a married woman sought to 
set aside conveyances for value made 
by her while an infant feme covert to 
defts*, who were Ignorant of her dis- 
ability, 8c under which defts had taken 
poBsessipn : — Held : she was entitled 
to such relief, .hut before the same 
Dould be granted, she must make com- 
plete restoration to defts. of the roeoifio 
)r an eqrdTfdent value of thabwhioh she 
M received from them durizv^ hw 
nfanoy.—^WHALLS e. Learn (1888), 


Where an infant 


16 0. R. 481.— CAN. 

188111. .] — Nioklin v. 

Longhurst, (19171 1 W. W. II. 439; 
27 Man. L. R. 255.— CAN. 

a. .] — The repudiation by an 

Infant during Infancy of a contract 
previously entered into will have the 
same effect as such repudiation would 
have if made after attaining majority, 
provided nothing is done since attain- 
ing majority to ratify the contract. — 
Phillips v. Sutherland (1910), 15 
W. L. R. 694 ; 22 Man. L. R. 491.— 
CAN. 

189 1. Effect of omiseion to repudiate 
— Infant bound.} — An Infant con- 
tracting in respect of a subject of a 
permanent nature is hound by the 
contract, unless he repudiates It within 
a reasonable time after he attains the 
age of twenty-one. — M oFebran v. 
MoFerban (1896), 15 N. Z. L. R. 292. 
—N.Z. 

b. What constitutes repudiaUon — 
Bringing action of ejectment.] — The 
bringing an ejectment by an infant 
to regain possessioxi of land conveyed 
to him, is so complete an avoidance 
of the deed that he cannot afterwards 
ratify It. — Dob d. Jackson Sc Garrion 
V. Woodruffs (1850), 7 U. O. R. 332. 
—CAN. 

0. Defending action of eject- 

ment.] — ^A mtge. by on infant may he 
avoided during infancy Sc defending 
by guardian an ejectment brought by 
the mtgee. is a sufficient avoidance. — 
Gilchrist v. Ramsay (1868), 27 
U. O. R. 600.— CAN. 

,1. Property conveyed during 

infancy conveyed to another after 
rnajor^.'H'd. conveyance made by an 
Infant is not binding on her when she 
comes of age, 8t is voidable at her 
option, & she ^eotually avoids such 
conveyance by a conveyance of the 
lands to another, executed a few 
months after she came of 
Robinson v. Sutherland (1893), 9 
Han. L. R. 199.— can, 

0, an Infant, 


made a conveyance of land to J., who 
entered Into possession. After B. 
came of age he made a second convey- 
ance to M., hut did no other aot of 
avoidance of his former deed. Sc M. 
entered upon the land : — Held : E. 
had not avoided his conveyance to J. 
— Johnson t>. McKay (1883), 2 N. Z. 
L. R. 166 (S. C.).— N.Z. 

f. Solicitors threatening pro- 

ceedings dt issuing writ ^ Qualijied 
by infant* 8 R., In 1896, 

being then an infant, executed a mtge. 
in favour of S. R. came of age on 
Jan. 27, 1900, Sc at that time, on 
account of default having been made 
in the payment of the loan, S. was 
proceeding to sell under power of sale 
In the mtge. U.*8 solrs., on Feb. 13, 
1900, wrote S., saying that no valid 
mtge. had ever been executed by R., 
Sc threatening proceedings to protect 
their client's interests, sc on Mar. 2 
they issued a writ on behalf of R. 
against 8. claiming a declaration that 
the mtge. was null Sc void, 8c an 
Injunction restraining sale. On cross- 
examination on an affidavit made by 
R. in support of a motion for an 
interim injunction, he said. In sub- 
stance, that the reason he did not pay 
was because he couldn't, 8c that he 
had never repudiated his contract, Sc 
in Oct. 1900, he discontinued his 
action. On Nov. 2, 1900, S. oommenoed 
his foreclosure action, 8c in defence R. 

{ >loaded Infancy : — Htid : the solr.'s 
ettor 8c the \mt did not constitute 
repudiation, as they were qualified 
by R.'s statement that he md not 
intend, to repudiate. — Saunders v. 
Russell (1902), 9 B. 0. R. 321. — 
GAN. 


g. Avoidance of insurance 
— ^Action on a promissory note i^en in 
pavment of toe first premium! on a 
poUoy of life insurance. Deft, pleaded 
that he was a minor when the contract 
was made; that it was disadvantageous 
to him, as it absorbed nearly all bis 
annual revenue; 9c that as toon as 
his tutor had heard of it he had served 
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Sect. 4 . — Voidable e<yniract8 : Suh-eect. 3 ,] 

SUBiJSBCT . 3 . — Hattfication. 

See Infants Belief Act, 1874 (c. 62). 

Promises of marriage by infants, see Husband 
& Wipe, Vol. XXVII., pp. 25, 20, Nos. 16-22. 

101. What constitutes ratification — ^Payment of 
purchase-money — Payment by Instalments.] — 
Whittinoham V. Murdy, No. 107, ante. 

192. Whether ratification or fresh promise — 
Question for Jury.] — Deft, during his infancy 
made an offer of marriage to pltf. which she 
accepted subject to the approval of his parents. 
He afterwards gave her an engagement ring, 
which she wore ; &; two days before he attained 
his majority he went into the country to visit 
his father, & on his return, the day after he came 
of age, he saw pltf., Sc told her that he had ex- 
plained all to his father, & that he assented to 
the engagement, adding, “ Now I may & will 
marry you as soon as I can *’ : — Held : it was 
properly left to the jury to say whether this was 
a fresh absolute promise to marry, or merely a 
ratification of the original promise made during 
infancy, so as to be avoided by the operation of 
the Infants Belief Act, 1874 (c. 62), s. 2. — ^North- 
cote V. Doughty (1879), 4 0. P. D. 385. 

Annntationa : — Oonid. Dltcham v. Worrall (1880), 5'C. P. D. 

410. Diltd. Holmos v. Brlerley (1888), 59 L. T. 70. 

108. Ratification of original promise.] — 

A promise of marriage is within the Infants Belief 
Act, 1874 (c. 62), s. 2. Therefore no action can 
be brought for the breach of a promise of mar- 
riage made during infancy, notwithstanding a 
ratification of such promise has been made after 
full age. Batification in such case would have 
reference to the original promise, &; therefore 
would not be evidence of a new or fresh promise. 
— COXHEAD V. Mullis (1878), 3 0. P. D. 439 ; 



47 L. J. Q. B. 761 ; 39 L. T. 349 ; 42 J. P. 808 ; 
27 W. B. 136^ 

Annotaiions 

C. 

Jor’445.*^*Ctoiiid. Duncan v, Dixon (i890y, 44 D. 211. 

Beid. Holmes v. Brlerley (1888), 69 L. T. 70. 

194 , Evidence of fresh promise.] — ^When 

both pltf. & deft, were under age, deft, n^e an 
express promise to marry the pltf., which she 
accepted, but no time for the marriage was then 
fixed. For some years afterwards, & after deft, 
had come of age, the parties remained on the 
footing of engaged lovers, & at last, the deft, 
being then of age, the day of their marriage was 
fixed, pltf. naming the day at the request of 
deft*, to do so. Ultimately deft, refused to iMrry. 
In an action for breach of promise of marriage : 
— Held : assuming the case of Coxhead v. Mullis, 
No. 193. an/e, to be rightly decided, & a contract 
to marry is within the Infants’ Belief Act, 1874 
(c. 62), & therefore not capable of being ratified 
by an infant after he comes of age, there was here 
evidence from which a jury ought to find a fresh 
promise to marry made after deft, had come of 
age, as distinguished from a mere ratification^ of 
the promise to marry which had been made during 
deft.’s infancy. — Ditoham v. Worrall (1880), 5 
a. P. D. 410 t 49 L. J. O. B. 688 : 43 L. T. 286 ; 


44 J. P. 799 ; 29 W. B. 59. 

Annotations: — ^Apld. Whitehead v. Hall (1887), 31 Sol. Jo. 

445. Diltd. Holmes v. Brlerley (1888), 69 L. T. 70. 

Consd. Brown v. Harper (1893), 68 L. T. 488. Refd. 

Re Foulkes, Foulkes v, Hughes (1893), 69 L. T. 183. 

195 , Contract of personal service — Con- 

tinuance of service after majority.] — In Sept. 1886, 
deft, agreed to serve pltfs., a firm of law 
accountants, at a weekly salary of 30s., or such 
other sum as might be agreed upon, Sc at the 
expiration of the agreement not to seek employ- 
ment from or do work for persons who might at 


a protest on the oo. on the ground that 
the oontract was Injurious to his 
pupil : — Held : deft, had established 
his plea, Sc it was not his interest to 
have so large an insurance, especially 
as his health was not good. Sc the 
premium took up nearly all of his 
fixed income. — Imferial Life In- 
surance Co. V. C^ARLEBOIS, 22 C. L. T. 
417.— CAN. 

PART V. SECT. 4, SUB-SECT. 8. 

h. JV?Mt constitvies ratification — 
Condvet.] — L. bound himself to H. 
under articles of clerkship, but being 
a minor his father was also made a 
party to the articles. The father 
covenanted, in addition to the usual 
covenants, that L. on admission as 
a solr. would not practice in the town of 
T. or within a radius of 50 miles thereof. 
Sc that he would pay the sum of £2,000 
as liquidated damages to H. on breach 
of this covenant. The father in 
addition covenanted that L. would. Sc 
L. also covenanted for himself that he 
would, on coming of age enter into a 
like covenant. During the currency 
of the articles H« by vinue of a power 
conferred therein & at the request of 
L. assigned them to his partner. L. 
on coming of age was not formally 
requested lo, & did not, enter into the 
covenant referred to, but continued 
service xmder the articles for a period 
of two years after attaining his 
majorfiy ; Sc was admitted as a solr. 
He afterwards commenced practice 
in the town of T. :—Held : L. had 
ratified Sc adopted the articles.— 
Hamilton t>. Lethbridqe (1912), 14 
C. L. R. 236.— AUS. 

k. — ~ — Assignments by 

a minor to his tutor (though voidable), 
inme^hed ^after a lapse of years, 
sust^n^, the evldenoe establLdiing 
that subsequent dealings takS 


place between the minor & tutor, 
after the former was of age, which 
amounted to a release of all claims 
on the part of the minor. — Motz v. 
Moreau (1859-61), 13 Moo. P. C. C. 
376 ; 16 E. R. 142.— CAN. 


1 . 


— ^Pltf. being at the 


time an infant, on Fob. 20, 1878, 
executed a mtgo. in favour of defts. 
The proceeds wore chiefly applied in 
paying off prior incumbrances on the 
land. Pltf. came of age on Apr. 19, 
1880. Aftw this date. Sc with full 
knowledge of his portion, he, on 
Jan. 10, 1881, executed another rntge^^ 
with the object of in part paying off 
the mtge. in question; Sc, moreover, 
by certain conversations with an agent 
of defts. he admitted his liability 
under the latter mtge. nor did he take 
any steps to dJsafllrm it until Sept. 7, 
1882. On Sept. 30, 1882, this action 
was commenced: — Held: the mtge. 
in question was not void, but only 
voidable. Sc pltf.’s conduct after he 
came of age amounted to a ratification 
of it. — Foley v. Canada Permanent 
Loan Sc Savings CX>. (1882), 4 O. K. 
38.— CAN. 

m. Actmiescence.] — D.'s father 

died in 1847. His will, purport- 
to devise all his real estate to his 
wife in fee, was not duly executed, 
Sc D. became entitled as heir-at-law. 
Three months before D. came of age 
he agreed with P. for the sale to him 
of the real estate for value. A con- 
veyance to P. was prepared by D.. Sc 
executed by his mot4ier, the devisee 
imder the father's vdll, I>. being a 
witness to it. P. afterwards sola Sc 
conveyed his Interest. Sc D. brought 
ejeotxnent against the purchaser. D. 
£«d at various times acquiesced in 
the sale after he became of age : — 
Hdd! D.'s conduct & bis Bubwquent 
acquiescence alto his attoning 


majority, estopped him from denying 
the validity of the sale. — L eary v, 
Robb (1863), 10 Qr. 346.— CAN. 

n. .] — Mere acquies- 

cence for about two & a half months, 
after attaining majority was con- 
sidered insufficient to operate as a 
ratification of a conveyance. — ^Whallb 
V. Learn (1888), 16 O. R. 481.— CAN. 

o. ,1 — A. sued in 1885 

to recover certain estates from B., 
alleging claim imder his adoption 
which took place in 1865. In 1875 
A., being still a minor, relinquished by 
de^ his claim to the estates for 
HI 2,000, but now alleged that he 
thought he was relinquishing it only 
in favour of deft.'s predecessor in 
title who died In 1883, having been in 
possession of the estates since 1867. 
Pltf. attained his majority in 1878 : — 
Held : assuming pltf. was a minor of 
fifteen years of age at the date of the 
deed of relinquishment, it was not 
likely he would not have understood 
its eneot, or that he failed to ascertain 
it when he attained his majority In 
1878 : his conduct of acquiescence in 
the deed of relinquishment amounted 
to ratification of it. — Venkataohalam 
V. Mahalakshmamma (1886), I. L. R. 
10 Mad. 272.— IND. 

p. Continuing in possession 

of land — Bale dt eaxAange.j— An ex- 
change of lands by an mfaut is not 
void, but voidable only, Sc as such 
may be rendered valid by acts of con- 
firmation. Where therefore, a party 
said to have been under age Sc intoid- 
oated when he made an exchange of 
lands, continued, after coming of age. 
in possession of the property received 
in exchange. Sc afterwards sold or 
exchanged It for other property, it was 
considered such a oonmmaaon as 
barred those claiming under him from 
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ony time up to the expiration ot the agreement 
^"^2 ®oiployed plt&. At the time of the execution 
AA • • a^eement deft, was a minor. After 
attaining twenty-one he continued in pltf.’s service 
for over four years, & his wages were raised from 
tme to time. He left in Apr. 1892, sought & 
obtained employment from persons who prior to 
that date were customers of pltfs. : — Held : it 

iiiferred from the conduct of the 
pa.rties that a new contract between them con- 
taimng a stipulation by deft, in the terms of the 
agr^ment of Sept, 1886, not to seek employment 
or do work for former customers of pltfs., had 
^en enrered into after deft, attained twenty-one, 
& an injimction ought to be granted to restrain 

stipulation. — ^Brown v. Harper 
h T- ^ T. 1j, n. 429 ; 37 Sol. Jo. 

.“TTT mortgagor — ^Fresh covenant 
on majority.]-— An infant entitled to a share in 
re^ estate, joined in a mtgo. thereof, & in three 
subsequent further charges, the aggregate prin- 
cipal money secured by the four deeds being 
£600. After the infant came of age, a recon- 
veyance of the mortgaged property was executed 
to the mtgors., &: a fresh mtge. was executed of 
the same property by the same mtgors. to the 
same mtgee. for £650. This mtge. did not refer 
to the previous mtges. The mtgor. who had exe- 
cuted the first-mentioned mtges. when an infant, 
died the year following the execution of the last 
mtge. His brother claiming as his heir-at-law 
or as otherwise^ entitled to his share of the realty, 
brought an action to have all the mtges. declared 
void under Infants Belief Act, 1874 (c. 62), 
alleging that the last mtge. &* the covenants 
therein contained were merely by way of ratifica- 
tion of the previous mtges. & the covenants in 
them : — Held : the con&acts contained in the 


mtges. executed while the mtgor. was an infant, 
for repayment of the money lent, also the 
assurance by him of the hereditaments in the 
same mtges., would be void under the Infants’ 
Belief Act, 1874 (c. 62), but the covenant for re- 
payment in the mtge. executed after he came of 
age could not, in the circumstances, be regarded 
^ a mere ratification of his contract made during 
infancy, but was a fresh covenant made after he 
had come of age, So upon a good consideration. So 
such mtge. accordingly could not be declared void 
or non-enforceable as against his representatives 
or successors in title . — Ee Foulkes, Foulkbs v. 
Hughes (1893), 69 L. T. 183 ; 3 B. 682. 

197* Fresh charge on majority.] — 

A married woman, during infancy, with her hus- 
band’s consent executed a mtge. to her solr. of 
her reversionary interest for a sum expressed to 
be for her maintenance So for necessaries. After 
she attained twenty-one, by a supplemental deed 
expressing her desire of confirming the principal 
deed, she charged the premises to the mtgee. 
for a further advance, admitting that all matters 
incident to the former indenture had been ex- 
plained to her ratifying So confirming it as if 
executed by her when of full age. Deft. W., 
another client of the solr., having made advances, 
a transfer supplemental to the original mtge. wa« 
executed by the married woman So the solr. of 
his mtge. debt, So the reversionary interest was 
assigned to W. subject to the subsisting equity 
of redemption. W. having sued the married 
woman for his debt, si^ed judgment by consent. 
She subsequently assigned the equity of re- 
demption in the premises to S. & with him brought 
an action against W. & the solr., alleging that the 
advances made before she attained twenty-one 
were in fact made to her husband. So that she had 
acted without independent advice So without 


impeaohiiigr the transaotion. — Miller 
V. Ostrander (1866), 12 Gr. 349.— 

CAN. 

Q- Re-acknawledgmeni of deed,] 

— M. came of a^e on Aug, 27, 
1857. On July 1 previous, he executed 
a deed of the premises in question to 
U., imder whom deft, claimed, which 
was registered on Auk. 26. This deed 
was re-acknowledged between Aug. 28 
& A^. 30, & the re-acknowledgment 
registered on Sept. 5, in the same year. 
On Aug. 28, a judgment was entered 
up against M. in favour of pltf. on a 
confession of judgment in aammpsii 
signed the same day, & pltf. claimed 
through a sale by the shexlfl upon a 
writ placed In the sherlfl's hands on 
Oot. 5, 1857 : — Held : there had been 
a sufficient re-acknowledjment of the 
deed by the Infant, Sc me confession 
of judgment was not per se an act done 
to avoid the deed. — ^M oCoppin v, 
McGuire (1873), 34 U. C. R. 157.— 
CAN. 


r. Mere omission to die 

affirm .] — A oonvoyanoe of land b; 
an infant is voidable only. Sc may b 
avoided by him after coming of age 
Mere omission to disarm such i 
deed is not sufficient evidence ti 
warrant a J ury in finding a oonflrmatioi] 
—Dob d. Sbkly v, Charlton (1881) 
21 N. B. R. 119.— CAN. 


t. Silence ,] — Foley v, Canadj 

Permanent Loan Sc Savinos Co, 
(1882), 4 O. R. 38.— CAN. 


a, .J — The deed of an Infant 

is not void ab initiot hut voidable on 
Ms attaining Ms majority. If he 
wishes to avoid it, ho must expressly 
repudiate Ms contract wltMn a reason- 
able time after ooming of age : other- 
wise Ms silenoe will be held re amoimt 
re an afflrmanoe of it. — ^McDonald v. 
REenooucHE Salmon Club (1896), 
38 N. B. B. 4TS.— «A]|. 


J.— vot. xxvm. 


b. Admission of existing 

HabUitu ,] — To constitute a ratification, 
after full age, of a debt contracted 
during infetney, there must he at least 
an admission of an existing liability. — 
Louden Manufacturing Co. v. Mil- 
mine (1907), 9 O. W. R. 829 ; 14 
O. L. R. 53l— CAN. 

o. Helap.l — A delay of 

seventeen months in oommeuoing an 
action to rescind a contract should 
not he treated as a ratification. — 
Phillips v. Sutherland (1910), 15 
W. L. R. 694 ; 22 Man. L. R. 491.— 
CAN. 

d. .] — Long delay in 

repudiating a controct by a minor on 
his attaining majority, when such 
delay is wholly unaccounted for, is 
sufficient ground for inferring a ratifi- 
cation of the contract. — Boidonath 
Dby V. Ramkishore Dey (1870), 10 
B. L. R. 326, n. ; 13 W. R. 166.— 
IND. 

e. .] — Doorga Churn 

Shaha.v. Ramnarain Doss (1870), 10 
B. L. R. 327, n. ; 13 W. R. 172.— IND. 

f. Acceptance of dividend .] — 

Where an infant purchases shares in 
a CO. Ms acceptance of a dividend after 
he conges of age is a definite afflrmanoe 
of the contract. — Re Prudential Life 
Insurance Co. Sc Paterson, [1918] 1 
W. W. U. 105.— CAN. 

g. Kisibundi given on attain- 

ing majority,}— ‘Applt. made a claim 
upon reaps, in respect of certain bonds 
given during their minority by their 
exor. Sc guardian. On attaining 
majority, resps., being deslrouB of 
avoiding payment, were advised that 
they oould only do so by instituting a 
suit to wMoh the exor. must be a 
party, Sc in wMoh a settlement of Ms 
accounts would be requh^. Rather 
than do this they oaxne to terms wire 


applt. in order to obtain time for the 
payment of the debt by instalments, 
Sc a kistbundi was accordingly executed: 
— Held : resps. oould not now, after 
the death of their guardian, dispute 
their liability for a debt which they 
had thus deliberately undertaken to 
pay. — Golaub Koonwurre Bebbb v. 
Eshan ChundbrChowdhoorbb (1861 ), 
2 W. R. 47 ; 8 Moo. Ind. App. 447.— 
IND. 

h. Repayment of loan — Not 

for necessaries .] — If a minor accepts 
money except for necessaries, he 
cannot be compelled to repay it, Sc 
any contract to do so made oy him as 
a minor is void agulnat him, but if, 
when of full ago, he takes it upon 
himself to repay, there is no reason 
either In law or equity why Ms 
agreement should be deemed unlawful. 
— Narain Singh v, Chiranji Lal 
(1924), I. L. R. 46 All. 568.— IND. 

It, Exercise of power of 

revocation — Execution of marriage settle- 
Tuent.y—A father, tenant for life, Sc 
his son, quasi tenant in tail in re- 
mainder, of a renewable freehold. 
Joined, while the son was under age, 
in exeoutMg a deed, by which the lands 
were limited to the father for life, 
remainder to the son absolutely, if he 
survived the father, but it he died in 
the father’s lifetime, without issue, to 
the father absolutely. The father 
subsequently executed a deed, by 
wMoh he purported to convey his 
interest to the son, but remained in 
possession, Sc afterwards obtaped a 
renewal from the landlord. The father 
Sc son afterwards joined in conveying 
part of the lands comprised in the 
original settlement, by wMch the 
entail was created; Sc in order to 
enable them to do so, exerdaed a 
power of revocation, which was 
reserved to them jointly by the deed 

Iff 
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Beet, 4 . — Voidable contracte : Bvb-eecte. 8 4 . 

Sect, 6,] 

proper accounts having been furnished, alleging 
also misrepresentation, & claiming redemption 
on payment of such part of the advances as were 
proved to have been made to her & for neces- 
saries : — Held : the moneys in question had been 
advanced to the infant for & expended for neces- 
saries, although the original mtge. did not bind 
the reversionary interest, but was void Sd not 
capable of confirmation by the purported con- 
firmation in the supplemental deed executed after 
her majority, yet the married woman & her hus- 
band had by that deed executed after her majority 
by a new bargain created a charge on the pre- 
mises in respect of the debt due for necessaries, 
& having acknowledged that the full sum was 
owing on the securities, obtained the money to 
ay ott* the solr. from W., the transferee, re- 
emption could only be ordered against W. with- 
out reducing his security by the sum representing 
the advances made during infancy. — Gardner v, 
Wainpur (1919), 89 L. J. Ch. 98 ; 120 L. T. 088. 

198. ** No action shall be maintained — 
Application to ** set oft ** — Statute of Frauds 
Amendment Act, 1828 (c. 14), s. 6.] — (1) The 
right of a deft, in an action to set off a debt duo 
from pltf. to him, under 2 Geo. 2, c. 22, s. 13, 
exists only where the debt sought to be set-off is 
enforceable by action. 

Where deft, sought to set off a debt, arising 
upon the promise of an infant, such promise not 
having been ratified in accordance with above 


sect. !— Held .* the replication of infancy to toe 
plea of set-off was a sufficient answer, & pltf. 
was entitled to recover. 

(2) The words in above sect., No action snail 
be inaintained,” extend to cases of set-off ; so 
that a deft, may not set off a promise of an infant 
supported merely by a parol ratification after full 
age in an action brought against him by toe 
infant, any more than he might sue toe infant 
upon such promise, both bemg equally precluded 
bv above sect. — R awlby v. Eawlby (1876), 1 
Q. B. D. 460 ; 46 L. J. Q. B. 675 ; 36 L. T. 191 ; 
24 W. R. 996, 0. A. 

Annotatim: — Generally, Mentd. MoCreagh v. Cox & Ford 

(1923). 92 L. J. K. B. 865. 

Protection against bankruptcy proceedinffsJ — 

See Bankruptcy, Vol. IV., p. 28, Nos. 222, 223. 

Ratification of infants’ marriage settlements.] — 

See Part VIII., Sect. 11, post. 

Contracts for service — Remaining in service after 
majority.] — See Master & Servant. 


Sub-sect. 4. — Specific Performance. 
Enforcement against infant — ^Election of infant 
to avoid.] — See Nos. 172-179, ante, 

199. Agreement to grant lease.] — Defts., an 

adult & an infant, agreed to grant a lease of pro- 
perty of which they were joint tenants. The adult 
was not guilty of misrepresentation or misconduct : 
— Held : specific performance could not be decreed 
against both defts., one being an infant, nor 


executed during the son’s minority. 
The son afterwards executed a settle- 
ment upon his marriage, to which the 
father was no party, by which ho 
convoyed the lands to trustees, upon 
trusts, for his Intended wife, & the 
issue of the marriage, with remainder, 
in default of issue, to himself absolutely. 
The son survived the father, & died, 
leaving issue female only. The next 
(Tuasi tenant In tail med his bill, 
claiming the benefit of the entail 
as still subsisting : — Held : the deed 
executed by the Infant was voidable 
only. & not void, & either the exercise 
of the power of revocation, or the 
marriage settlement by the Infant, was 
of Itself a Bulfioiont confirmation of 
that deed. — ^A llen r. Allen (1842), 
4 I. Eq. 11. 472 ; 2 Dr. & War. 307 ; 
1 Con. 6c Law. 427.— -IR. 


1. Consent jvdoment,] — Y., 

in an action tried before a jury, 
obtained judgment against M., for 
£66. the price of a horse sold to M. 
while an infant. M. had pleaded 
infancy in his defence, but had with- 
drawn the plea at the trial, & fought 
the case on the ground that the trans- 
action was one of hiring, not of sale. 
Y. subsequently issu^ a debtor’s 
summons against M. for payment of 
the amount of the jud^ent & costs. 
The Judge in bkpoy,, being of opinion 
on the evldenoe before him that the 
horse was not a neoessary. dismtsBed 
the debtor’s summons: — Held: the 
pt. of Bankruptcy had power to go 
behind the judgment, & inquire into 
the consideration: & thm being 
evldenoe before the judge entitling 
him to find that the horse was not a 
neoes^py, he was right in diimisshxg 
debtor^ summous.— jRe Mead, 
[1916] 2 I. B. 286.— IR. 


m. Acquiescence in expendi- 

iwe w fana.l — Deft, during his 
la^ority became the grantee in fee 
of lar^s purchased by his father from 
the Orown in the name & for the 
benefit of the deft. Deft. & his father 

4eft.»8 n^norlty, to one of pltfs. 
tor ^ ram ot «40, ic . porUm^ 


the land was resold by the purchaser 
to Ills oo-pltfs. Deft, attained his 
majority in Oct. 1801, up to which 
time about £30 had been expended on 
the land. Subsequently to Oct. 1861, 
& prior to Mar. 17, 1866, when deft, 
gave pltfs. notice to quit & deliver up 
possession of the land in dispute, 
£466 had boon expended in further 
improving the property. These im- 
provements had been made with the 
knowledge, consent, & encouragement 
of deft. An action of ejectment having 
been brought by deft, against pltfs., 
Sc judgment obtained therein, & the 
present suit having been instituted to 
restrain further proceedings thereon : — 
Held : the acts of deft, after his 
majority did not amount to a con- 
firmation of the conveyance executed 
by him during his minority, hut pltfs. 
were entitled to an injunction restrain- 
ing proceedings upon the judgment 
obtained by deft. In his action of 
ejectment imtil he had paid pltfs. the 
value of the improvements made upon 
the land by them with deft.’B know- 
ledge, consent, Sc encomagement after 
he attained his majority. — France v, 
SuiSTBD. Mac. 686. — N.Z. 

n. ** No action shall he main'' 
tained ** — Statute of Frauds Amendment 
Act, 1828 (c. 14), s. 6.J — The above sect, 
is In force in Saskatchewan.— Moly- 
NBUX V, Traill (1916), 32 W. L. R. 
292; 9 W. W. R. 137.— CAN. 

o. Evidence — Sufficiency o/.] — 
Acts of less moment Sc signlfloanoe 
than are required to avoid the convey- 
ance of a minor may be sufficient 
evldenoe of its ratification. — Foley v. 
Canada Permanent Loan Sc Savings 
Co. (1882), 4 O. R. 38.— CAN. 

p. .] — Batlfloatlon has 

been assumed sometimes on what 
appears to be tcsj slight evldenoe, for 
the apparent purpose of preventing 
fraud ; but there la no case where 
ratifioation has been assumed in the 
absenoe of any evidence, A In the faoe 
of an enress repudiation & abandon* 
ment.-^REAT western Implement 
Co. e. Grams (1908), 8 W. h, R. 160.— 
CAN. 


PART V. SECT. 4, SUB-SECT. 4. 

q. Enforcement against infant — 
Costs,}— N decree for speolflo perform- 
ance against the infant heirs of vendors 
should be without costs. — Commander 
V. Gilrie (1858), 6 Gr. 473. — CAN. 

r. .] — Pltf., who at the time 

of the contract. Sc at the commenoe- 
mont of this aotion, was an Infant, 
entered Into a oontract with deft., 
who was not aware of the infancy tor 
the purchase of certain land ; plti. 
knew that deft, was not the owner of 
the land, but that his rights were those 
of a purchaser under an agreement 
upon which payments were to be 
made : with this knowledge pltf, 
made payments on account of the 
price to deft.. Sc while still an infant 
tendered money to deft, sufficient 
to make up 60 per cent, of the purohase- 
money Sc a mtge. on the land executed 
by himself. Sc asked for a deed of the 
land in accordance with the provisionB 
in the contract. Pltf. made an 
affidavit that he was over twenty-one 
years of nge, although he knew he was 
not Sc that he could not make a valid 
or legal mtge. Deft, did not accept 
the tender ; Sc pltf. afterwards, while 
still under age, repudiated the contract, 
on the groxma of Infancy Sc so notified 
deft. : — Held : what deft, oontraoted 
for was a document which would give 
him security oh the land, which the 
mtge. tendered did : pltf. was unable 
to perform a condition precedent Sc 
that was fatal to his claim for rescission 
based upon the provision of the oon- 
traot referred to. — Robinson v, Mof- 
PATT (1916), 9 O. W. N. 99, 209 ; 36 
O. L. R. 9.— CAN. 


'xa 


Buu} Tio eniorce 


speolflo performance of a oontract 
against a minor, entered into by a 
guardian appointed with the sanction 
of the ot., it was not shown that the 
oontraot was for the benefit of the 
minor: — Held: a decree for speolflo 
peif ormsnoe of a oontraot should not 
be made against deft, while an Infant. 
— ^JUGDL EUBBOm CHOWDBtnUMX v„ 
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aMinflt the adult as to her share Sc therefore an 
lojjj^ction to restrain dealings with the property 
unm trial would not be granted against both or 
either. — ^L umley v. Bayensoboft, [1805] 1 Q. B. 
683 ; 64 L. J. Q. B. 441 ; 72 L. T. 382 ; 69 J. P. 
277 ; 43 W. B. 684 ; 39 Sol. Jo. 346 ; 14 B. 
347, O. A. 


200. Enforcement by infant — Want of mutu- 
ality.} — ^An infant cannot sustain a suit for the 
specific performance of a contract, because the 
remedy is not mutual. 

The act of filing the bill cannot bind him. Sc 
my opinion therefore is, that the bill must be 
di smis sed with costs, to be paid by the next 
friend (Leach, M.B.).— Plight v. Bolland (1828), 
4 Buss. 298 ; 38 E. B. 817. 

King v. BoUord (1863), 11 W. R. 

900. Mentd. Pickering v, Ely (Bp.) (1843), 2 Y. & C. 

C^. Cas. 249 ; Norris v. Jackson (1860), 1 John. & H. 

9Xif» 


201* -.] — Hargrave v. Hargrave, 

No. 1972, post. 

See, generally. Specific Performance. 


Sect. 6.—RECOVERY BY INFANT OF SUMS 
PAID UNDER VOID OR VOIDABLE CONTRACTS. 

202. Right to recover — Deposit.] — Buck- 
INGHAMSHHIE (Eahl) V. Drury, No. 367, poat. 

203. .] — Though an infant who h^ entered 

into a contract cannot be compelled to complete 
it, yet he cannot maintain an action to recover 
back a deposit. 

Though an infant is not compellable to com- 
plete a contract, yet that when he has paid 
money under it, he cannot recover it back unless 


he can show that fraud had been practised on 
him. If an infant was to buy a thing not being 
necessaries, he could not be compelled to pay for 
it ; but having done so, he could not recover 
back the money (Lord Kenyon). — ^Wilson v. 
Kearsb (1800), Peake, Add. Cas. 190. 

Annotation: — ^Apjirvd. Re Burrows, Ex p, Taylor (1856), 
8 De G. M. & gT 254. 

204. Premium on lease.] — If an infant 

pay money without a valuable consideration he 
cannot recover it back in an action for money 
had & received. 

Therefore where A. during his infancy paid a 
sum to B. as a premuim for a lease, which he 
avoided after he became of age, & received no 
benefit from the occupation from t^t period : — 
Held : he was not entitled to recover. 

Qu , ; If an infant enter into an agreement with 
an adult, to take a lease of a house, & the former 
alone pay the premium to the lessor, he can, on 
failure of consideration recover it back, in an 
action brought in his own name, without joining 
such adult. — Holmes v, Blogg (1818), 8 Taimt. 
608 ; 2 Moore, 0. P. 652 ; 129 E. B. 481. 

Annotations: — & Disid. Corpe v. Overton (1833), 
10 Bing. 252. Diftd. Everett v. Wilkins (1874), 29 
L. T. 846. Oonsd. Hamilton v. Vaughan -Sherrln Elecmcal 
Engineering Go., [1894] 3 Oh. 580. Apld. Steinberg v. 
Soala (Leeds), [1923] 2 Ch. 452. Reid. New:^ & Ennis- 
killen Ry. e. (3oombe (1849), 8 Exoh. 666 ; i?c Burrows, 
Ex p. Taylor (1866), 8 be G. M. & G. 264. 

205. — ; — Premium on partnership.] — An 

infant paid by means of borrowed money a pre- 
mium on entering into a partnership Sc before he 
became of age disaffirmed the contract : — Held : 
he could not have recovered back the premium 
had his partners remained solvent & therefore 
could not prove for it under their bkpcy. — Re 


Anunda Lal Ciiowdhum (1895), 
I. L. R. 22 Calc. 545.— -IND. 

a. .] — A decree for speoiflo 

performance can be given against a 
minor when the ct. finds that it is for 
the benefit of the minor that the con- 
tract should be performed. — K haibun- 
NBSSA Bibi V. Loke Nath Pal (1899), 
I. L. R. 27 CJalo. 276.— IND. 

b. .] — The certificated guar- 

dian of a minor, finding that it was 
necessary that some of the minor *8 
property should be sold, applied for 
permission to the district judge, who 
sanctioned the sale fora price of R725. 
Subsequently the guardian discovered 
that this was an inadequate price, & 
having received an oner of R82d 
for the property, went again to the 
distrlot judge for sanction to the second 
contract obtained sanction 8c sold 
the property for R825 : — Held : the 
former contract being to the detri- 
ment of the minor oould not be 
specifioally enforced. — Cuittab Mal v. 
Jaoan Nath Pkabad (1906), 1. L. R. 
29 All. 213.— IND. 

0 . Enforcement hy infant.} — The 
widow 8c Infant heirs of G. were 
entitled, subject to a mtge. to E. By 
agreement between the widow, E*, 8c 
W., the premises were conveyed to 
W., upon an oral nnderstandmg that 
he should retain a part of the premises, 
equal in vaJne to the sum due on E.'s 
mtge., which he was to assume, Sc 
that be should oonvey the remainder 
of the land to the widow, for the 
benefit of herself Sc children. The 
oonveyance to W. having been made, 
the widow Sc infant heus filed their 
bill, seeking a speoiflo performance of 
the agreement to oonvey the portion 
agreed on to them thespeclfio 

relief sought oould not be decreed, but 
under the general prayer. Sc the ease 
stated, pltii. were entitled to some 
r^tef; Sc a demurrer was therefore 
overruled.— C labk e. Ebt (1865), 11 
Qr. 99.— CAN. 


d. .] — Deft. In 1871 wrote to 

his son. who had loft home to work for 
himself, that if he would return he 
would give him 50 acres of his farm Sc a 
share of the cattle Sc sheep when pltf . 
got married, but if he stayed away he 
would saorinoe his own Sc his lather*s 
interests. Upon receipt of the letter 
pltf. returned Sc remained on the form 
working it with his father, except at 
certain times when he went to work 
for wages for himself. It was proved 
that the father had pointed out the 
50 acres whloh he intended to give his 
son, Sc the son entered Sc erected a 
house thereon with his father's 
approval. Sc occupied it with his famllv, 
he havlxig married in 1879: — Held: 
pltf. was entitled to speoifio perform- 
ance of this agreement. — G abson v. 
Gabson (1882), 3 O. R. 439.— GAN. 

e. .] — An infant may elect 

to ratify & take advantage of a contract 
entered into by an agent for him, Sc the 
ct. will, in the exordse of its equitable 

i urlsdiction, assist the Infant in en- 
orcing his rights. — Johannson v. 
Gxtdmundson (1909), 19 Man. L. R. 
83.— CAN. 

f. .1 — Deft., a widow, pro- 

mised pltf., her son, that, if he would 
remain at home with her Sc work on the 
farm until all the debts were paid off, 
she would buy Sc give him a farm when 
he got married Sc wanted to set up for 
himu flif. Pltf. did remain at the home, 
working without wages, until all the 
oonditions were fulfilled. Sc faithfully 
performed his part of the bargrain. 
The land claimed by pltf. was bought 
by ddt. in her own name but for mm 
pursuant to the said agreement. Sc he 
was let Into possesdon as owner 
pursuant to the terms of the agree- 
ment: — Held: pltf. was entitled to nave 
the agreement specifioally performed by 
the conveyance of the land to him. — 
Douglas e. Douglas (1914), 24 Man. 
L. R. 430 ; 28 W. U R. 481.— CAN. 

L minor cannot main- 


tain a suit for speoiflc performance of 
a oontraot entered into on his behalf 
by his guardian. — Fatima Bibi v. 
Dbbnauth Shah (1893h I. L. R. 20 
Gale. 608.— IND. 

PART V. SECT. 6. 

202 i. Right to recover — Deposit ,] — 
Pltf., an Infant, agreed to puroliase from 
deft, a house Sc lot Sc paid a deposit 
at the time the agreement was signed. 
The evidence negatived any misrepre- 
sentation on the part of deft., 8c showed 
that pltf. took possession of &;oontrolled 
the property : — Held : although an 
infant is not compellable to complete 
a contract, yet when he has paid money 
under it he cannot recover it back 
unless he can show that fraud has been 
practised upon him. — Short v. Fikld 
(1914), 7 O. W. N. 400, 758 ; 32 O. L. R. 
395.— CAN. 

h. Instalment on purchase 

price — Bale of land.] — Phillips v. 
Grbatek Ottawa Devulopmbnt Co. 
(1916),^88 O. L. R. 316; 33 D. L. K. 

Bale of motor cycle*,] 
— A minor, aged 17, purchased a 
motor oycle agreeing to pay the price 
In instcuments 8c upon the fuBhor 
condition that if any instalment was 
not duly paid the seller oould retake 
the cycle 8c keep the moneys paid. 
The minor was not assisted by his 
father in making the contract, ^ere 
was evidence that the father knew that 
his son possessed & used the cycle, 
but not that he knew of the terms 
upon whloh the boy had It, or knew 
that it had been purchased. The 
minor tailed to keep up his instalments 
after he had paid 225, 8c the beUer 
retook possearion of the ^olel In 
an action by the minor's mthw to 
recover the £25 paid to the seller : — 
Hdd: the oontraot waa not one for 
the minor's benefit ; the fathw'a know- 
ledge did not amount to a ratification 
of the contract; Sc the father was 

U 2 
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Infants and Childeen. 


Sect. 6. — Recovery by infant of auma paid under 
void or voidable contracia. Sect, 6 : Sub-aecta. 

Bubbows, Bx p, Taylor (1856), 8 De G. M. & 
G. 264 ; 26 L. J, Bey, 36 ; 20 L, T, O, 8, 206 ; 
2 Jut. N. 8, 220 ; 4 W. B. 306 ; 44 B. R. 388, L, JJ. 

Annotationa : — Consd. Hamilton v, Vaughan-Sherrln Elec- 
trical Kn^neorinff Co., [1894] 3 Oh. 589 ; Steinbergr v, 

»cala (Leeds), [1923] 2 Ch. 452. 

206. Instalment on purchase price — Sale 

of business.] — during infancy, agreed with 
deft, in writing to buy one half share of a public- 
house business of deft., agreeing to pay an instal- 
ment of the purchase-money at once, & the balance 
at a future uncertain time, deft, to provide bo^d 
& lodging for pltf. & his wife, & pltf not to receive 
any fruits of the partnership until the balance 
should be paid. Pltf. paid an ^.nstalment of the 
purchase-money, & went with his wife to board 
& lodge with deft., & shared the management 
of the business, but afterwards, & before his 
majority, rescinded the agreement : — Held : pltf. 
might, in an action for money had & received, 
recover back the instalment paid under the agree- 
ment, less the amount expended by deft, in pro- 
viding board & lodging for pltf. & Ms wife. — 
Everett v, Wilkins (1874), 29 L. T. 840. 

207. Enjoyment of goods purchased.] 

— Pltf., an infant, agreed with deft, to become 
tenant of a house, & to pay a certain sum for the 
furniture therein. Pltf paid deft, part of this sum 
& occupied the house, & used the furniture during 
severfid months : — Held : pltf. was not entitled 
under Infants Belief Act, 1874 (c. 02), s. 1, to re- 
<!over back the amount paid by him to deft. 

Under the contract in question, wMch was one 
for his advantage, pltf., an infant, undertook to 
pay deft, a sum of money. He paid deft, part 
of tMs sum, & gave Mm a promissory note for the 
balance. The judge satisfied himself that pltf. 
was an infant at the time when he entered mto 
the contract, &, having satisfied himself of tMs, 
did, in my opinion, justice according to law. He 
set aside the contract, & he ordered the i>ro- 
missory note to be cancelled. It is now con- 
tended that, in addition to tliis relief, pltf. was 
entitled to an order for the re-payment of the 
sum paid by him to deft, as money paid under 
a contract declared to be void. No doubt the 
words of Infants’ Relief Act, 1874 (c. 02), s. 1, 
are strong general, but a reasonable construction 
ought to be put upon them. The construction 
which has been, contended for on behalf of pltf. 
would involve . a violation of natural justice. 
When an infant has paid for sometMng &; has 


consumed or used it, it is contrary to natural 
justice that he should recover back the money 
wMch ho has paid. Here the infant pltf. who 
claimed to recover back the money wMch he had 
paid to deft, had had the use of a quantity of 
furniture for some months. He' could not give 
back this benefit or replace deft, in the position 
in wMch he was before the contract. The object 
of the statute would seem to have been to restore 
the law for the protection of infants upon which 
judicial decisions were considered to have imposed 
qualifications. The legislature never intended in 
making provisions for this purpose to sanction a 
cruel injustice. Deft, therefore could not be 
called upon to repay the money paid to him by 
pltf., & the decision appealed against is right 
(Coleridge, C.J.). — ^Valentini v, Canali (1889), 
24 Q. B. D. 160 ; 59 L. J. Q. B. 74 ; 01 L. T. 731 ; 
54 J. P. 295 ; 38 W. R. 331 ; 6 T. L. R. 75, D. C. 

Annotation : — ^Reld. Stocks v. Wilson (1913), 108 L. T. 
831. 

208. Failure of consideration.] — Held: 

pltf. might recover back in an action for money 
had &:*received a sum wMch while an infant he 
had pMd in advance towards the purchase of a 
share in deft.’s trade ; to be retained by deft, 
as a forfeiture if pltf. failed to fulfil an agreement 
to enter into partnership with deft. — Corpe v. 
Overton (1833), 10 Bing. 2.52 ; 3 Moo. & S. 738 ; 
3 L. J. 0. P. 24 ; 131 E. R. 901. 

Annotations Apld. Kvorott v. Wilkins (1874). 29 L. T. 
846 ; Hamilton v. Vaughan -Sherrin Elootrical Engineer- 
ing Co., [1894] 3 Ch. 589. Dilltd. Steinberg v, Soala 
(Leeds), [1923] 2 Ch. 452. 

Money paid in respect of shares.] — 

See Companies, Vol. IX., pp. 276, 280, Nos. 
1099, 1700, 1773. 


Sect. 6.~-C0NTRACTS FOR NECESSARIES, 

Sub-sect. 1. — In General. 

See Infants Relief Act, 1874 (c. 62), & Sale of 
Goods Act, 1893 (c. 71), s. 2. 

209. Liability ^ of inlant.] — Whenever neces- 
saries^ are supplied to a person who by reason of 
disability cannot himself contract, the law implies 
an obligation on the part of such person to pay 
for such necessaries out of his own property. — 
Be Rhodes, Rhodes v, Rhodes (1890), 44 Ch. 
D. 94; 69 L. J. Ch. 298; 62 L. T. 342; 38 
W. R. 385, C. A. 

ArmMiona ;—AvPTYd. Nash v. Inman, [1908] 2 K. B. 1. 
Reid. Healing v. Healing (1902), 51 W. R. 221 ; He 
Olabbon (1904), 73 L. J. Ch. 853 ; Re J,, [1909] 1 Ch. 
574. Mentd. Birkenhead Union Grdns. v. Brookes (1906), 
96 L. T. 359 ; Catt v. Wood, [1908] 2 K. B. 458. 


entitled to suooeed. — B addblat v, 
Clarke (1923), 44 N. L. R. 306.— 
S. AF. 


1 . 


RerU of premises — Money 


paid for goods tS? fixtures .] — If an Infant 
pay money without valuable considera- 
tion, he can get it back ; & if he pay 
money for valuable consideration, he 
may gJbo recover it, but subject to the 
condition that he can restore the other 
party to his former position : — Held : 
pltf., an infant, was not entitled to 
recover from deft, moneys paid for 
rent of premises & purchase of goods 
& fixtures. — Sturokon v, Starr (1911), 
17 W. L. R. 402.— CAN. 


m. Excess d^osU paid into 

bank — Bank Act, s, 95.] — l^e above 
sect, imposes no restnetion upon 
repayment by the bank of a deposit in 
excess of 6500 made by an Infant. 
The restriotion is upon the amoimt of 
deposit : 8t if, as a matter of policy, 
the legislature requires an infantas 
account to be kept under 9500, dc the 


bank, in ignorance of the fact that th< 
depositor is an Infant, receives a sun 
in excess of 1600. it becomes thi 
bank’s duty, on learning of his minority 
to repay the excess to the infant. The 
sect, affords no sanction for the argu 
ment that, because 81,800 was imlaw 
fully received by the bank from th< 
inlant, & paid out on the Inlant’i 
order, the infant was entitled t< 
parent of 11,300, thi 
disabiUty having ceased ; Sc, at anj 
rate, the sect, is not applicable, becausi 
there is no ” law of the Province * 
which prevents an infant from deposit 
ing money in Sc withdrawing it fron 
the bank, even assumlnglhat th< 
expression “ law of the Province ” li 
not to be confined to an express statu 
tory provision HeW .* pltf., suini 
the bank for p^ of the money whim 
it had paid out upon his order, shoulf 

ceased ; a delay of i 
majority was fata 
to his clai m . ; & it was no excuse tha 


he had been misled by his mother as 
to the date of his birth ; the bank acted 
honestly, without any knowledge of 

i dtf.’s mfanoy, Sc there was nothing 
n his appearance to indicate infancy 
or to provoke inquiry. — Freeman v. 
Bank op Montreal (1912), 26 O. L. R. 
451.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


209 1. Liability of infant .] — ^An infant 
about to marry may make himself 
liable for goods reasonably requli^ 
for the marriago or for the Joint 
establishment alter marriage. — Quio- 
o^ Brothers v, Baker, [1906] 
V. L. R. 269.— AUS. 


209 li. — Jewell v, Broap 

(1909). 14 O. 269 ; 19 0. L. R. 
1 ; affd, 14 O. W. R. 1272.— CAN. 

-3 — The mere fact that 
an Infant has a father, mother or 
guardian does not prevent hla being 
bonnd to pay for what was actually 
necessary for him when furnished, tt 
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2lo« Infant pauper — ^Liability to poor law 

guardlanfl.] — ^The rule that, where necessaries are 
supplied to a person who from any disability 
cannot himself contract, the law implies an obliga- 
tion to pay for them out of his property extends 
to the case of an infant pauper supported by 
guardians in ^charge of their statutory duty. 
This liability is not cut down by the Poor Law 
Amendment Act, 1849 (c. 103), s. 16, which ^ves 
special means of recovering one year’s mainte- 
imnce; & the guardians can therefore recover 
six years’ arrears of moneys expended for the 
maintenance of an infant pauper. — Re Olabbon 
(An Infant), [1904] 2 Ch. 405 ; 73 L. J. Ch. 863 ; 
91 L. T. 310 ; 08 J. P. 688 ; 63 W. R. 43 ; 20 
T. L. R. 712 ; 48 Sol. Jo. 073 ; 2 L. G. R. 1292. 

Union Grdna. n. Brookes 
U 900), 05 L. T. 359 ; St. Mary, Islington Union v. 
Biggenden, [1910J 1 K. B. 106: Re Benson, Knares* 
borough Grdns. v, Benson (1918), 87 L. J. Ch. 622. 

211. In rem.] — N ash v. Inman, No. 240, 

VoaU 


212. 1 .] — In my opinion the position 

of a lunatic &; that of an infant with regard to 
necessaries are precisely the same . . . The 
obligation is not properly a contractural obliga- 
tion ; it is an obligation implied by law from the 
fact that necessaries have been supplied to a 
person who is unable to contract, but it is none 
the less an obligation &; it has exactly the same 
status as debt (Fletcher Moulton, L.J.). — ^ 
J. (A Person of Unsound Mind), [1909] 1 Ch. 
574 ; 78 L. J. Ch. 348 ; 100 L. T. 281 ; 21 Cox, 
C. C. 760, C. A. 

213. Contract for necessary & unnecessary 

goods.] — (1) A contract, being one entire con- 
tract, for the purchase of goods is not binding on 
an infant, merely because the goods include cer- 
tain articles which may be properly called neces- 
saries, if they also include a substantial number 
of things that are not necessaries. 

(2) What the Ct. of Equity has done in cases 
of this kind is to prevent the infant from retain- 
ing the benefit of what he has obtained by reason 
of his fraud. It has done no more than this & 
this is a very different thing from making him 
liable to pay damages & compensation for the loss 
of the other party’s bargain. If the infant has 
obtained property by fraud he can be compelled 
to restore it (Lush, J.). — Stocks v. Wilson, 
[1913] 2 K. B. 236 ; 82 L. J. K. B. 698 ; 108 
L. T. 834 ; 29 T. L. R. 362 ; 23 Mans. 129. 
Annotaiion : — As to (2) Distd. Loslio v, Shelll, [1914] 3 

K. B. 607. 

214. Effect of onerous term — Hiring car at 
infant’s risk.] — Fawcett v. Smethurst, No. 392, 
post. 

Limitation of action for necessaries.] — See 
Limitation of Actions. 

Liability of father for necessaries supplied to 
infant.] — See Part X., Sect. 1, sub-sect. 1, C. (&), 
post. 


Sub-sect. 2. — ^What are Necessaries. 

A, Onus of Proof. 

215. On plaintiff — To prove goods necessaries.] 

— When to a declaration for goods sold & delivered, 


deft, [an undergraduate] pleads infancy, dc pltf. 
replies necessaries, & it appears in evidence that 
the goods are primd facie not necessaries, it is 
for pltf. to show special circumstances, caus^g 
them to become necessaries, in order to entitle 
him to recover their value. 

llie facts are that pltf. brings his action, to 
which deft, pleads infancy, whereupon pltf. re- 

E lies that the goods are necessaries. Now the 
urden of proof is upon pltf. to show that the 
things are necessaries. The demand is for cakes, 
dese^, ice, figs, etc., & are clearly not necessaries 
for a person who has the necessary meat drink 
provided for him. Then the question is, are 
these articles necessaries for him r If they were 
not, the case falls within that of Brooker v. Scott, 
No. 240, post, & WTiarton v. Mackenzie, Cripps v. 
Hills, No. 219, post ; &, as nothing is shown here to 
prove that there were any particifiar circumstances 
to take the case out of the general rule, the rule 
must be made absolute (Coleridge, J.).-^hields 
V. Rotton (1848), 11 L. T. O. S. 132. 

216. .] — ^An infant, the son of a 

baronet, & having an income of £500 a year, with 
the prospect of £20,000 on attaining his majority, 
bought on credit a pair of solitaires, or shirt sleeve 
studs, composed of crystals adorned with dia- 
monds & rubies, & a silver goblet for presentation 
to a friend, at whoso house he had been staying. 
No evidence was given of anything peculiar in 
deft.’s station rendering it exceptionally necessary 
for him to have such articles. The jury, in answer 
to the question put to them, found that the articles 
were necessaries, & suitable to deft.’s station & 
degree ; — Held : as the onus was on pltf., & he 
gave no evidence to show that the articles were 
necessaries, the question ought not to have been 
left to the jury. 

The question in all such cases is one of mixed 
law & fact, the preliminary question being, as 
in all other cases, whether there is any evidence 
on which the jury could properly find for the 
party on whom the onus of proof lies. The judge, 
who must be supposed to know as well as a jury 
can know without evidence, what is the usual & 
normal state of things, & whether any particular 
article is of such a description that it may be a 
necessary under such usual state of things, must 
determine, first, whether the case is such os to 
cast on pltf. the onus of proving that the articles 
in question are necessaries, & then whether there 
is any sufficient evidence for the jury to satisfy 
that onus ; & if there is not, he ought to direct 
a nonsuit. — Ryder v. Womb well (1868), L. R. 
4 Exch. 32 ; 38 L. J. Ex. 8 ; 19 L. T. 491 ; 17 
W. R. 107, Ex. Ch. 

Annotations: — Consd. Jenner v. Walker (1868), 19 L. T, 
398. Distd. Hill V. Arbon (1876), 34 L. T. 126. N.F. 
Bames v, Toye (1884), 13 Q. B. D. 410 : Johnstono v. 
Marks (1887), 19 Q. B. D. 509. Oonsd. Hewlings v. 
Graham (1901), 70 L. J. Oh. 568. Refd. Goror v. Headoii 
(1869h 20 L. T. 40 ; Nash o, Inman, [1908] 2 K. B. 1. 
Mentd. Blackman r. L. B. & 8. O. lly. (1869), 17 W. R. 
769 ; Giblln v. McMullen (1869), L. R. 2 P. C. 317 ; 
(Cockle V. L. & S. K. Ry. (1870), L. R. 6 C. P. 467 ; 
Steward v. Young (1870), L. R. 5 <j. P. 122 ; African 
Merchants Co. v, British ec Foreign Marine Insoe. (1873), 
L. R. 8 Exch. 154 ; Geo v. Met. Ry. (1873), L. R. 8 Q. B. 
161 ; Abbott 17. Bat^s (1874), 43 L. J. 0. P. 160 ; Bridges 
17. N. L. Ry. (1874), L. R. 7 H. L. 213 ; Met. Ry. v. 
Jackson (1877), 3 App. Oas. 193 ; Dublin, Wicklow, & 


neither his parents nor guardian did 
anything towards his care or support. 
The test Is whether the articles supplied 
were needed for the use of the infant. — 
Jaoon Ram Marwabi v. Mahadso 
R^ad Sahu (1909), 1. L. R. 36 Calc. 
708 ; 13 O. W. N. 643.— IND. 

n* Goods purehased appropriated 


on occoutU of board ,} — ^An infant trad<^ 
bought goods from pltf., part of wmch 
were given by him to his boardli^- 
house keeper on ckccount of his board : 
— Held : Ihe fact of the goods being 

them neoes- 
bo recover. — 
14 N. S. R, 
. 108.— CAN. 


o. Evidence .} — Declarations jnade 
8c letters written by an infant, are 
receivable in evidence on the pwt Of 
pltf., in an action brought by him 
against the infant after attaining his 
full age, lor necessaries furnished to 
him dunxi^ Infancy. — O’Nbill v. Read 
(1845), 7 1. L. R. 434.— IR. 


so applied did not render 
aariea so as to enable pltf. 1 
Jbnkins 17. Way (1881), 
(2 R. 8c G.) 394 ; 2C.L.T 
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# 

Sect, 0. — Cordfdcts for necessaries: Sub^sect, 2» A,^ 
Bn C. d? D. (a).] 

Wexford Rj* v. Slattery (1878), 8 App. 1186 ; Hall 
V. Jupe (1880). 49 L. J. a B.^ J21 ; Finegan L. & 
N. W, Ry. (iSsO), 63 J. P. 663 ; Hiddle v. I^aUo^ 
Biro 8c Ma:^e Insoe. ^ New Zealand, (18961 A. O. 872 ; 
Banbury v. Bank of Montreal, [1918] A. O. 626 ; Brerott 
V. Orlfflths, [10211 1 A. C. 631. 

217. Suitable to station In Hie — & 

absence of other supply.] — Nash v. Inman, No. 
240, post. 


B. Functions of Judge and Jury, 

218. What may be necessaries — Question for 
Judge.] — In an action for goods sold to an infant, 
the issue being necessaries, if any part of the 
articles proved to have been furnished to deft, 
may fall within the description of necessaries, 
the evidence ought to be left to the jury. — 
Maddox v. Miller (1813), 1 M. & S. 738 ; 105 
E. R. 276. 

AnTiotcUiona : — ^Befd. Ryder v. Wombwell (1868), L. R. 3 

Exch. 00 ; Nash v. Inman (1908), 77 L. J. K, B. 626. 

219. .] — In an action for goods sold 

& delivered, infancy was pleaded ; replication, 
that the goods were necessaries suitable to the 
estate & condition of deft. It appeared that 
deft, was residing as an undergraduate at Oxford ; 
& that the goods consisted of articles supplied 
for dinners at his own rooms, where he received 
parties of friends, &> for fruit, confectionery, etc. : 
— Held: — (1) in default of explanation, the ct. 
would treat them as not necessaries ; (2) in case 
of explanation respecting any of the articles, as 
in the case of illness, whore fruit, etc., was medi- 
cally described, the question whether the articles 
were necessaries or not would be a mixed one of 
law & fact ; (3) the rank of fortune of deft, might 
make some articles “ necessaries,” which, in the 
case of another person, m\ist be deemed articles 
of mere comfort & convenience ; but articles 
which, in the particular case, are matters of 
comfort & convenience merely, can never be 
included under the term “ necessaries ; ” 
(4) articles which might in some situations be 
necessaries might not bo so to a deft, in statu 
pupillari at Oxford, where necessaries are, to a 
certain extent, suppUod by the college. 

16) Dinners, suppers, ices, fruits & confectionery 
are not primd facie necessaries, & the judge 
should so direct the jury, if no explanation show- 
ing their necessity be given. — ^Wharton v, 
Mackenzie, Cripps v. Hills (1844), 5 Q. B. 
606 ; Dav. & Mer. 644 ; 13 L. J, Q. B. 130 ; 2 
L. T. O. S. 369 ; 8 Jur. 466 ; 114 E. R. 1378. 


Anrwtaiiona : — As to (ILConsd. Ryder v, Wombwell (1868), 
L. H. 4 Exoh. 32. Kefd. Shields v. Rotton (1848), 11 
L. T. O. 8. 133. As to (5) Folld. Bryant v. Richardson 
(1866), 14 L. T. 24. 

220. .] — Ryder v, Wombwell, No. 

216, ante, 

221. What are neoessarles in fact.] — To the 

plea of infancy, pltf. may reply that the debt 
was for necessaries ; of which the ct. are to 
judge. — ^Makarbll v. Bachelor (1001), Oro. 
Eliz. 683 ; 78 E. R. 826 ; sub nom, Mackerell 
V, Bachelor, Gouldsb. 168. 

A»Mi^{o»»>~Conid. Maddox e. MUler (1813), 1 M. & S. 
738. Retd. Ive r. Chester (1620), Cro. Jac. 660 ; Manby 

ttentd. Beil V, Warden 


222. — Question for ury.] — Maddox v. 
Miller, No. 218, arde, 

228. .] — Lowe v. Griffith, No. 664, 

post. 


224. Other sources of supply — Question 

for Jury.] — There is no inflexible rule of law 
TYin-ifing it incumbent on a tradesman to institute 
inquiries as to the situation dt resources of an 
infant before he gives him credit for necessaries. 

Whether the goods were necessaries or not, 
was entirely a question for the jury ; & this was 
fairly left to them. One matter for their con- 
sideration would be the nature of the supply 
deft, derived from other dc authorised sources. 
. . . The absence of inquiry is matter of observa- 
tion to the jury; but nothing more (Ersehne, J.). 
— ^Brayshaw V, Eaton (1839), 6 Bing. N. C. 231 ; 
1 Am. 466 ; 7 Scott, 183 ; 8 L. J. 0. P. 163 ; 
3 Jur. 222 ; 132 E. R. 1094. 

Annotations : — ^Diftd. Dalton- v. Gib (1830), 6 Biugr. N. C. 

198. Oonsd. Barnes v. Toye (1884), 13 Q. B. D. 410. 

Rrid. Ryder v. Wombwell (1868), L. R. 4 Exoh. 32 ; 

Nash V. Inman (1908), 77 L. J. K. B. 620. 

225. .] — (1) Pltf. sued deft., a 

minor, for the price of a watch chain £8 10s., a 
set of coral studs £6, & a signet ring £4. Deft, 
was the son of a lieutenant-governor of India, 
an ensign in the army, dt had an allowance of 
£80 a year, in addition to his pay. The question 
whether there articles were necessaries was left 
to the jury, who found they were. — Qgrbr v, 
Readon (1869), 20 L. T. 40, N. P. 

226. .] — Barnes Co. v, Toye, 

No. 250, post, 

227. According to station in life — Question 

for Jury.] — Upon a replication of necessaries to 
a plea of infancy in an action for the hire of 
horses, saddles, & harness, the question whether 
necessaries or not necessaries, is a question of 
fact for the jury. But where, won such an issue, 
it appeared that deft, was an Oxford student, dfc 
pltf. gave no evidence that the horses, etc. were 
necessaries, except that deft, himself kept a horse, 
dc occasionally hunted with his father, a man of 
property who kept hounds, dfc the judge told the 
jury that he was of opinion that pltf. was not 
entitled to recover, the ct. set aside a verdict for 
pltf. & granted a new trial with costs, considering 
the verdict, which was for less than £20, to be 
perverse. — Harrison v. Pane (1840), 1 Man. dc 
G, 660 ; 1 Scott, N. R. 287 : 4 Jur. 608 ; 133 
E. R. 450. 

Annatations : — CoDSd. Wharton v. M*Eenzio, Cripps v. 

Hills (1844), 8 Jur, 466. FoUd. Bryant v. Riohardsou 

(1866), 14 L. T. 24. Coiud. Ryder v. Wombwell (1868), 

L. R. 3 Exoh. 90. 

228. .] — ^Peters v, Fieming, 

No. 236, post, 

229. .1 — Wharton v, Mac- 

kenzie, Cripps v. Hills, No. 219, ante, 

230. ,] — Ryder v, Wombwell, 

No. 216, ante, 

231. ,] — (1) The case of Ryder 

V. Wombioell, No. 216, antCf carried to a ct. of 
enor, apparently decided that the judge should 
himself (lirec^t the jury what are dt what are not 
necessaries ; — Held : this case was to be taken 

to be the law the ct. must be bound by it, but 
the correct view of the question was that it is for 
the jury to say what articles are reasonably 
necessary with reference to the position of the 
infant; (2) Semble : presents to a bride, who 
eventiuUly becomes deft.’s wife, may be necessaries. 
— Jbnner V, Walker (1868), 19 L. T. 398. 
Annotation : — As to (2) Dim. Hewlings v.* Graham (1901), 

70 L. J. Ch, 668. 

232. .] — Jones dt Co. v, Barron 

(1887), 3 T. L. R. 379. 


FART V. SECT. 6, SUBJECT. 
p. What ore necessaries Mixed 


aueshon of fad tow.) — queBtion 
BB to what are neoeBaaiiee ** 1 b a 
mixed queBtion of fact Sc law. — J aooh 


Ram Mabwabi v, Mabadbo Pbobab 
SiJ5JJiJ809). I. L. R. 36 Oalo. 768; 
18 0. W. N. 648.— WD. 
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€. StcUion in Life. 


See Sale of Goods Act, 1893 (c. 71), s. 2. 

288. General mle.j-^An infant, a captain in 
the army, is liable to pay for a livery ordered for 
hia servant as necessaries, but not for cookades 
ordered for the soldiers of his company. 

The general rule is clear — ^that infants are liable 
for necessaries according to their degree & station 
in life (Lord Kenyon, O.J.)— Hands v. Sianby 
(1800), 8 Term Rep. 678 ; 101 B. R. 1656. 

Annotation: — Consd. Lowe v. Grlflath (1835), 4 L. J. C. P. 
94. 


284. Real & not apparent station in llfe.]<^ 

(1 ) Those things are to be deemed necessarios, in 
order to charge an infant, which correspond with 
his real circumstances, not with his appearance in 
life. 

(2) It is incumbent upon a tradesman before he 
trusts an infant with what may appear necessaries 
to inquire whether he is provided oy his friends. — 
Ford v. FoTHERGHiL (1794), 1 Esp. 211 ; Peake, 
301, N. P. 

Annotaiiona : — As to (2) N.F. Brayshaw v, Eaton (1839), 

5 Bing. N. C. 231. Reid. Barnes v, Toye (1884), 53 L. J. 

Q. B7567. 

285. ,] — In an action for necess^es 

supplied to the wife before the date of her marriage, 
& while ^e was an infant under the age of twenty- 
one years : — Held : the true test by which to 
judge whether the things supplied were necessaries 
was the real position of the husband in society, 
& not the apparent &> assumed condition which he 
may take upon himfiielf.— Stacy v. Firth (1867), 
16 L. T. 498. 

286. Not confined to requisites of subsistence.] — 

(1) To a declaration for goods sold, etc., deft, 
pleaded his infancy, to which pltf . replied that the 
goods were necessaries suitable to the degree, 
estate, & condition of deft. : — Held : the term 
necessaries included such things as were useful & 
suitable to the state & condition in life of the party, 
& not merely such as are requisite for bare 
subsistence . 

(2) It is a question for the jury, whether the 
articles are such as a reasonable person, of the age 
dc station of the infant, would require for real use. 

(3) Articles which are purely ornamental, & 
not useful, are not in any case necessaries. — 
Peters v. Fleming (1840), 6 M. & W. 42 ; 9 L. J. 


Ex. 81. 

Annotations As to (1) Apsrvd. Wharton v. Mackenalo, 
Crlpps V. HOIS (1844), 5 Q. B. 606. Consd. Kyder v. 
Wombwell (1868), L. R. 4 Exoh, 32 ; Barnes v. Toyo 
(1884), 63 L. J. Q. B. 667 ; Hewlings v. Groham (1901), 
70 L. J. Oh. 668. Befd. Clements v. L. & N. W. Ry., 
[1894] 2 Q. B. 482. As to (2) Consd.^Bryant v. Rlohar^on 
(1866), 14 L. T. 24. B^d. Nash v. Inman (1908), 77 L. J. 
K. B. 626. 


287. Relevant circumstances— Quality & quantity 
of goods supplied.] — (1) If a person of full age 
orders clothes, however extravagantly dc absurdly, 
dcibhey are delivered to him, he is bound t o p ay 
for them ; but with a minor it is otherwise. 
A minor is only liable for necessaries suitable to 
his state dc degree, dc the jury must consider 
not only whether the clothes were suitable^ in 

S oint of quality, but also in point of quantity. 

I a minor b^n supplied with ten coats from 
another tradesman, dc immediately af^r 
pltf. supplies him with another, pltf. will not be 
entitled to be paid for that other coat, as it was 


unnecessary. 


(2) If a minor is supplied with necessaries suit- 
able to his estate dc degree, no matter from what 
quarter, a tradesman cannot recover for any 
further supply made to the minor just after. 

In an action for the price of clothes, brought by 
a tailor against a minor, deft, may go into evidence 
to show that he had all the clothes which were 
suitable to his estate Sd degree from other tailors ; 
d^ if he in fact had such clothes from them, it makes 
no difference that he has not paid for them, or 
even that he has successfully defended an ^tion 
brought by one of them to recover the price of 
the clothes supplied by him. — ^Burghart v. 
Angerstein (1834), 6 0. dt P. 690 ; sub nom. 
BtTRKHARDT V. AnGERSTEIN, 1 Mood. dfc R. 
458 N. P. 

Annotations: — As to (1) Retd. Ryder v. Wombwell (1868), 

L. R. 3 Exch. 90. As to (2) Re!d. Nash v. Imnan (1908), 

77 L. J. K. B. 626. 

288, .] — ^JoNBS & Co. V. Barron 

(1887), 3 T. L. R. 379. 

289. Infant’s rank & fortune.] — ^W harton 

V. Mackenzie, Cripps v. Hills, No. 219, ante. 

Compare No. 270, post. 

240. Contract under Sale of Goods Act, 1893 

(c. 71), s. 2.] — Where an action is brought for the 
price of goods sold dc delivered &> deft, pleads & 
proves infancy, the onus is on pltf. to prove tl^t 
the goods were necessaries within the meaning 
of that term as defined in above sect. : that is to 
say, that the goods were suitable not only to the 
condition of life of the infant, but also to his 
actual requirements at the time of sale dc delivery. 

An infant, like a lunatic, is incapable of making 
a contract of purchase in the strict sense of the 
words ; but ii a man satisfies the needs of the 
infant or lunatic by supplying to him necessaries, 
the law will imply an obligation to repay him for 
the services so rendered, dzj will enforce that 
obligation against the estate of the infant or lunatic. 
The consequence is that the basis of the action is 
hardly contract. Its real foundation is an obliga- 
tion which the law imposes on the infant to make 
a fair payment in respect of needs satisfied. In 
other words the obligation arises re & not consensu. 
1 do not mean that this nicety of legal phraseology 
has been adhered to. The common & convenient 
phrase is that an infant is liable for goods ^Id & 
delivered provided that they are necessaries, & 
there is no objection to that phraseology so long 
as its true meaning is understood. But the 
treatment of such actions by the Ots. of Common 
Law ha s been in accordance with that principle 
I have referred to (Fletcher Moulton, L.J.). 
Nash v. Inman, [1908] 2 K. B. 1 ; 77 L. J. K. B. 
626 ; 98 L. T. 668 ; 24 T. L. R. 401 ; 62 Sol. Jo. 

336, C. A. 

D. Where Infant Already Supplied. 

(a) With Things of Same Kuxd. 

241. No liability for further supply— Source of 
original supply irrelevant.] — B ubghabt v. Angbr- 

stein. No. 237, ante. . 

242. .] — (1) On a replication to a 

plea of infancy that the articles supplied were 
necessaries, the question is not only whether the 
articles were of a kind that would be necessary 
to a person in the station of deft., but also whether 
deft, had a sufficient supply of those articles at 
the time of the sale by pltf., for, if he h^d, the 


V. SECT. 6, SUB-SECT. 2.— 0. 

8881. General rwle.l — NepessaijM 
locdude f^lolee fit to mnin tal n the 
partloulaff person in the degrw 
« station in life in wMoh he is, 8c most 


be determined with referenoe to the 
fortune & droumstanoes of the par- 
ticular infant.— Jaook Ram Marwaju 
V. Mahapeo Prosad Sahu 0909), 
1. L. R. 36 Calo. 768 ; 13 0. W. N, 
643.— IND. 
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q. No liabUUv for furthfr^suimly,] 
— Though a paruoular artiole furnished 
may correspond in quality & prioe with 
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8ect^ 0, — CmiTada for necessaries: Sub-sect, 2, 2). 
(g), (h) <fe (c), & E. (fl), {h), (c) Sc (d),] 

goods supplied by pltf. were not necessaries, & 
pltf, cannot recover for them ; (2) & if a ^arty 
goods to one imder age without ascertaining 
whether such person be already fully supplied with 
such articles, he does so at the risk of their being 
proved to be not necessary at the time of the 
supply”, by reason of the person being already fully 
supplied with such artides, & of thereby failing 
in an action for the recovery of their price. — 
Stbbdman V. Bose (1842), Car. & M. 422. 
AnnaUdicns : — As to (1) Beta. Balnos v, Toye (1884), 51 

L. T. 292 ; Nash r. Inman (1908), 77 L. J. K. B. 626. 

248. Infant supplied by parents.] — An 

infant, who lives with & is properly maintamed by 
her parent, cannot bind herself to a stranger for 
necessaries. — ^Bainbridge v, Pickering (1779), 
2 Wm. Bl. 1326 ; 90 E. B. 776. 

Annotaiio7i8 : — ^Befd. Brayshaw v. Eaton (1839), 5 Bfngr. 

N. C. 231 ; Ryder r. Wombwell h868), L. R. 4 Exch. 32 ; 

Barnes v. Toyo (1884), 13 Q. B. D. 410. 

244. Clothes.] — If proper clothes are 

supplied to an infant, by his father, any others 
furnished in addition cannot be considered as 
necessaries ; &; it is the duty of a tradesman when 
applied to by an infant for clothes to make inquiries 
of his friends, before he gives him credit. — Cook 
V, Deaton (1827), 3 C. & P. 114. 

245. .] — Foster v, Bbdgrave 

(1867), L. B. 4 Exch. 36, n. 

Annotaiions :—FoUd, Barnes v. Toye (1884), 13 Q. B. D. 

410. Refd. Ryder v. Wombwell (1868), L. R. 4 Exch. 

O 

246. Infant undergraduate.] — Dinners, 

confectionary, or fi*uit, supplied to an infant, an 
undergraduate in the urdversity, having lodgings 
m the town, are not, primd fade, necessaries ; & 
in an action brought against him for such articles, 
no special circumstances being shown, the ct. 
directed a nonsuit to be entered. — ^Bbooker v, 
Scott (1843), 11 M. & W. 67 ; 162 E. B. 718. 

-Oonsd. ' Wharton v, Mackenzie, Cripps v, 
9* ^0ll6« Shields v. Rottou (1848), 

H 9;.®* R®^d. Bryant v, Richa^son U860), 

li * Ryder v, Wombwell (1868), L. R. 4 Exch. 


247. 


Supplied by college with sub 

slstenoe.] — Wharton v, Mackenzie, Cripps t 
Hills, bTo. 219, ante. 

_248. ,] — Shields v, Bottoi^ 

No. 216, ante, 

^9. Evidence of existing supply— Admissible, 

— Gohbr V, Beadon, No. 226, ante. 

260. ,] — Held: evidence that a 

deft, was already sufficiently suppliei 
with articles of the same kind when the clothes i 
question were ordered, ought to have been admitted 
& left to the jury, notwithstanding that the fac 
®Rch supply had not been communicated t 
|utfs., it being for the jury to judge of the effect o 
wat supply on the question of necessaries.— 
B^nbs & Co. V. Toye (1884), 13 Q. B. D. 410 
63 L. J. Q, B. 607 ; 48 J. P. 664 ; sub non 
Bmnes & Co. V. Toye, 61 L. T. 292 ; 33 W. B 
16, D. C. 

Anfiotations : — Conid. Johnstone v, Marks (1887), 19 Q. B. I 


509. Held. Jones v. Barron (1887), 3 T. I/. R. 379 ; Mord 
V. Westmorland (1902), 87 L. T. 635 ; Nash v. Inman, 
[19081 2 K. B. 1. 

261, .] — In an action against an 

infant for the price of goods supplied him on 
credit, evidence that at the time when the goods 
were supplied he was alrea^dy sufficiently supplied 
with goods of the kind in question is r^evant to 
the issue whether the goods when supplied were 
in fact necessaries. — JoHNsroira v, Marks (1887), 
19 Q. B. D. 609 : 67 L. J. Q. B. 6 ; 85 W. R. 800 ; 


3 T. L. R. 810, D. 0. 

Annotations : — Ckinsd. Nash v. Inman, [1908] 2 K. B, 1. 
Refd. Lewis v. AUeyue (1888), 4 T. L. R. 251 ; Morel v. 
Westmorland (1902), 87 L. T. 635. 

Knowledge of existing supply — ^By person dealing 
with infant.] — See Sub-sect. 2, D. (c), post. 


(b) WUh Sufficient Money, 

252. Effect on liability — ^Allowance by guar- 
dian.] — ^Brooke v. Gally, No. 71, ante. 

253. .] — Held : an infant is liable for 

necessaries furnished him, notwithstanding he has 
an adequate pecuniary allowance made to him 
by his guardians, notwithstanding an account 
against an infant is generally extravagant, & for 
articles which are not necessaries, yet the creditor 
is entitled to recover such part as consists of 
necessaries. Senible : a jury is a proper tribunal 
for trying the question, if contested. — ^Mortara 
t;. Hall (1836), 4 L. J. Oh. 63. L. C. 

254. In addition to army pay.] — 

A minor, who has a sufficient income [an allowance 
in addition to army pay], may, nevertheless, enter 
into any reasonable contract for necessaries, upon 
credit. — Burghabt v. Hall (1839), 4 M. & W. 
727 ; 8 L. J. Ex. 236 ; 150 E. B. 1614. 

Annotations : — ^Refd. Peters v. Fleming: (1840), 6 M. & W, 

42 ; Barnes v. Toyo (1884), 13 Q. B. D. 410. Mentd. 

Bloor V, Davies & Bloor (1840), 7 M. & W. 235. 

265 , Allowance by parent — ^Authority to 

deal with specified persons.] — .Tones So Co, v. 
Barron (1887), 3 T. L. B. 379. 


(r) Knowledge of Tradesman of Existing Supply. 

266. How far material.] — If a tradesman trusts 
an infant, he does it at his peril. So he cannot 
recover if it turns out that the party has been 
properly supplied by his friends. — Story v. 
Pbry (1831), 4 0. So P. 626. 

Annotations : — ^Distd. Mortara v. Hall (1835), 4 L. J. Ch. 53. 

Reid. Brayshaw v. Baton (1839), 6 Bing. N. C. 231. 

257. .] — Stbedman V. Bose, No. 242, ante. 

268. .] — Jones & Co. v. Barron (1887), 3 

T. L. B. 379. 

269. Duty to inquire.] — ^Ford v. Fothergilt., 
No. 234, ante, 

260. .] — Cook v. Deaton, No. 244, ante. 

261. .] — Where an infant has an allowance 

made to him by his ^ardians for his support, a 
tradesman is not entitled to be paid for articles 
supplied to the infant on credit, unless he can 
m^e out that, having regard to the infemt’s 
circumstances &; station, which he is bound to 
inquire into, the articles were necessaries* — 


w means, yet if it should tt 

out that the infant was already pleii 


- MIAXVVTAJEU Vm Bl 

Sahu (1909), I. L. 
86 Calc. 768 ; 13 O. W. N. 643,--ir 

existiiHf eupph 
^dmta^^.WThe infant can adwi 
Jit ^ already plentifi: 

goods.— J ag 

RAM Mabwari v, Mahapbo Proj 


Sj^u (1909), I. L. R. 36 Calo. 768 ; 
13 C. W. N. 643.— IND. 

PART V. SECT. 6, SUB-SECT. 2.— 
D. (o). 

266 i. How far moferiaf.] — An infant 
can always show that he was already 
plentifully supplied with similar goods, 
« it is immaterial whether the seller 
knew It or not, — J agkjn Ram Marwabi 
V. Ma^ko Pbosad Sahu (1909), 
Sw?® 5 1* W. N. 

U4o.— IHD, 


259 i. Dviy to inQuire.] — It is Inoum-* 
bent upon one who sells goods to an 
infant to Inquire into his clroumstanoes 
so as to determine not only whether 
the thing sold is such an article as an 
infant of the station in life of the pur- 
chasers would require, but whether in 
the particular case the purchaser had 
need for It, for if the inhint did not 
require it, the seller cannot recover 
it. — ^Jaoon Ram Marwabi o. Mahapro 
Prosad Sahu (1909), I. h. R. 36 Oalo. 
768 ; IS 0, W. N. 643.— IND. 
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Ko *86 S 8 L . J . 

Ca^ 160 ; 68 E. E. 668. 

anu' — BRAjTSHAW v. Eaton, No. 224, 

Precluded by parents oonduot— 
msent wMe purchase made.]— In an action for 
the ^ount of certain articles of dress, to which 
plea was uifancy, & the replication necessi^es : 
Jiela, : supposing it to be necessary for the trades- 
inan to make inquiries into situation, circum- 
stances, etc., before he supplies an infant residing 

with her parent, with certain 
articles, the conduct of the parent may be of such 
a irntpe m to preclude the necessity of making 
such mquines. Therefore, where the mother & 
^lighter, an infant, went together in a carriage 
to the shc^^ of pltf., & the daughter selected the 
artmles, which were put into the carriage, & taken 

wPJa ^ 4 ! mother, such conduct on the 

part of the latter was deemed equivalent to an 
^prov^ of tliat which the daughter had done ; 
<& the CT. refused to disturb the verdict found for 

6 Bing. N. C. 198 ; 
1 Arn. 463 ; 7 Scott, 117 ; 8 L. J. C. P. 161 ; 3 
Jut. 43 ; 132 E. E. 1080. 

WombwoU (1868), L. R. 3 

Effect of misrepresentation of age.] — See Part 

V J)08v% 

B, Particular Instances* 

{a) Board and Lodging* 

264. BoMd— For Infant himself.]— Ekarsby & 
Cu^ai s Case (1613), Godb. 219 ; 78 E. E. 133. 

stranger.]— Cotton v. West- 
OOTO (1616), 1 EoU. Eep. 381 ; 3 Bulst. 187 ; 81 
ill. Jtt. 549. 

266. Effect of promise by third 

pwtyj- If an i nfan t comes to a stranger & boards 
vath him, there is a contract in law implied, that 

u A board as much as it is worth ; 

but If another imdertakes to pay for his boarding, 
this express agreement takes away the implied 
contract^-DuNCOMB v. Tickbidgb (1648), Aleyn, 

?67. — - .] — Buckinohamshirb (Eabl) 

V. Dbuby, No. 367, post. 

o — —•]— Keane v. Boycott (1796), 

2 Hy. Bl. 611 ; 126 E. E. 676. 

Anrmicdi^ : — ^Refd. Baylls v* Bineley (1815), 3 M. & S. 
477 , Cooper v. Simmons (1862), 7 H. & N. 707 • Walter 

^®otd. Forbes v* Cochrane 
®79; The Slave, Grace, R. t;. 

f '|S 

289. Lodging — Infant prostitute — Effect of 
Imimledge of prostitution.] — Obisp ». Chubchill 
(1794), cited m 1 Bos. & P. at p. 340 ; 126 E. E. 
9q9. 

Loan for necessarl6s.]~~5ee Sub-sect. 8, post* 
Uability of parents.]— iS'ee Part IX., post. 

(b) Clothing* 

270, General rule.] — ^Maceerell v* Bachelor 
(1601), Glouldsb. 108; 75 B. B. 1070 ; sub nom. 
Makarell V* Bachelor, Cto. Eliz. 683. 

Maddox v. Miller (1813), 1 M. & S. 
738. Ive V* Chester (1620), Cro. Joe. 660 ; Ralns- 

(1670), Cart. 216. Mentd. Manby v* 
goot (1663), 1 Keb. 441 ; Bell v. WardeU (1740), WUles, 

271. .] — Kbarsby & Coffer’s Case (1613), 

■k.9Vk Olft . rro Tit tj -loo 


Godb. 219 ; 78 E. E. 133. 

PART V. SECT. 6. SUB-SECT. 2.— 

B. (t). 

I. Denial eerpices*] — Applt. In- 


272. ^ •] — ^An infwt chargeable for necessary 

apparel. — Jbnb v. Chester (1619), Poph. 161 ; 
79 E. B. 1261 ; sub nom. IvB v. Chester, Cro. 
Jac. 660. 

: — Mentd. Hall v* Walland (1621), Cro. Jac. 
618 ; Manby v* Scot (1663). 1 Keb. 441. 

273. .] — Verb v* Delavall (1626), W- 

Jo. 140 ; 82 E. B. 78. 

274. Clothes for servants.] — Action upon the 
case ; ^ a quantum meruit for divers wares & mer- 
chandises, as clothes laces, for himself & his 
servant ; & also indebitatus assumpsit, & mentions 
the wares in particular. Deft, pleads infra 
cetatem. Pltf. replys & confesses the minority, & 
says, at that time he was son & heir apparent of 
Sir B. F. & was by consent of his father in treaty 
of a marriage with an Earl’s daughter, & these 
things were for wedding clothes. 

Our being judges of the necessaries is to the 
nature of the thing, not to the particulars, that 
indeed must be tried by a jury (per Cur.)* — Bains- 
PORD V* Fenwick (1670), Cart. 215 ; 124 E. B. 
924. 

Anfwtati^ :--~Con8d. Maddox r. Miller (1813), 1 M. & 8. 
738. Refd. Helps v. Clayton (1864), 17 C. B. N. 8. 653. 

276. ,] — Hands v* Slaney, No. 233, ante. 

276. Clothes for soldiers of company — Ordered 
by army officer.] — Hands v* Slaney, No. 233, 
ante* 

277. Uniform for volunteer officer.] — Bcgi- 
mcntals furnished to an infant who was a member 
of a volunteer corps, are necessaries. — Coates r. 
Wilson (1804), 6 Esp. 162, N. P. 

(c) Instruction and Education* 

278. General rule— Necessary.] — ^Bucongham- 
SHroE (Earl) v* Drury, No. 367, post* 

279. .] — Keane v* Boycott (1705), 

2 Hy. Bl. 611 ; 126 E. B. 676. 

Annotation : — Consd. Walter v* Everard, [1891] 2 Q. B. 
369. Reid. Baylls t>. Dinelcy (1815), 3 M. & S. 477 : 
Cooper V. Simmons (1862), 7 H. & N. 707. Mentd. Forbes 
^ Cochrane (1823), 3 Dow. & Ry. K. B. 679; The Slave, 
Grace, R^* v. Allan (1827), 2 Hog. Adm. 94; Sykes v* 
Dixon (1839), 9 Ad. & El. 693 ; Hartley v. Cummins 
(1^847), 5 C. B. 247 ; Cox v. Muncoy (1859), 6 C. B. nTS. 
375 ; Evans r. Walton (1867), L. R, 2 C. P. 616. 

280. Instruction in profession on trade — At 
trade reasonable prlce.l — The Deft, while an infant 
entered into a bond by which he bound himself 
to pay pltf. a certain premium in respect of educa- 
tion in a trade. On an action being brought against 
him after he was of age on the bond ; — Held : 
(1) education in a trade might be a necessary 
for an infant, & pltf. was entitled to succeed, 
provided that the bond was a single bond ; (2) the 
education had been supplied. & was necessary to 
deft., & the price charged for it was reasonable. — 
Walter v* Everard, [1891] 2 Q. B. 369; 60 
L. J. Q. B. 738 ; 65 L. T. 443 ; 56 J. P. 693 ; 39 
W. B. 670 ; 7 T. L. B. 469, C. A. 

AnwMions: — <o.(l) Consd. Roberts v* Gray, [1913] 

I K. B. 520. Refd. Qadd v* Thompson, [1911] 1 K. B. 
304. 

281. Professional billiard player.] — 

Bobertsv. Gray, No. 171, ante. 

282. Vocalist.] — ^Mackinlay v. Bathurst, 

No. 140, ante. 

Contracts of apprenticeship & service.] — 

See Master & Servant. 

(d) Medical Aid. 

283. Costo of cure.] — An action upoitthe case 
for a promise against an infant to pay money for 


struoted bis ’anemanolpated minor son 
tovislt a dentist & have a tooth 
extraoM. He specially instraoted 
him not to have any teeth filled. The 


son visited reap. & informed him of 
these instruotions, hut resp. persisted 
in doing other work, St actually in the 
course of his services extracted eight 
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Sect, 6 . — Contraote for neceaaariee: Sub^eect, 2» 
W, W, (/)> (flr), (A), (i) (i); eub-aect. 3.] 

curing him of the falling sickness, this shall bind 
him. — D ale v. Copping (1610), 1 Bulst. 39 ; 80 
£• Xt. 743. 

284. Medicine.] — Huggins v. Wiseman (1690), 
Oarth. 110 ; 90 E. B. 669. 

286. .] — Keane v. Boycott (1796), 2 Hy. 

Bl. 61 1 ; 126 E. B. 676. . 

Annotations: — Consd. Walter v. Everard, [1891] 2 Q. B. 
369. Befd. Baylis v, Diueloy (1815), 3 M. & S. 477 ; 
Cooper V. SlmmonB (1862), 7 H. & N. 707. Mentd. 
Forbes v, Cochrane (1823), 8 Dow. Sc 1^. K. B. 679 ; 
The Slave, Grace, K. v. Allan (1827), 2 Ha«. Adm. 94 ; 
Sykes v. Dixon (1839), 9 Ad. & El. 693 ; Hartley e. Cam- 
ming (1847), 6 C. B. 247 ; Cor v. Munoey (1859), 6 C. B. 
N. a 375 ; Evans v. Walton (1867), L. R. 2 C. P. 615. 


(e) Legal Aid. 

286. Preparation of marriage settlement — 
Solicitor’s costs.] — In the case of a settlement of 
personal property, the practice is for the lady’s 
solr. to draw the settlement, & for the husband to 
p ay for it. 

Where the lady was an infant residing with &> 
forming part of the family of her father, & the 
instructions for the settlement were given by the 
father, in circumstances from which the ct., 
exercising the fimctions of a jury, inferred that 
such instructions were given by her father as her 
agent. — Held : she, sued jointly with her husband, 
was liable for the expenses as for a debt contracted 
by her for necess^es before the marriage. — 
Helps v. Clayton (1864), 17 C. B. N. S. 663 ; 
6 New Bep. 191 ; 34 L. J. C. P. 1 ; 11 L. T. 476 ; 
29 J. P. 263 ; 10 Jur. N. S. 1184 ; 13 W. B. 161 ; 
144 E. B. 222. 


An^<aions Steeden v. Walden, [1910] 2 Ch. 893. 

Mentd. ^ Gray, [1901] 1 Ch. 239 ; Wales e. Carr (1902), 
71 1j* ti • 4o3 


287. Protection of Infants’ property — Costs of.] — 

Prince v. Haworth (1904), 20 T. L. B. 313 ; 
avbaeqmnt proceedings^ [1906] 2 K. B. 768. 


(/) Things Supplied to Infant's Wife. 

288. Board of wife.] — Cotton v. Wbstcott 
(1616), 1 BoU. Bep. 381 ; 3 Bulst. 187 ; 81 E. B. 

289. After marriage.] — Necessaries for an 
infant’s wife are necessaries for him ; but if 
provided in order for the marriage, he is not 
chargeable, though she uses them (Siatt, C.J.). — 
Turner v. Trisby (1719), 1 Stra. 168 ; 93 E. B. 
462. 

290. Before marriage— Present for future wife.] 

— Jbnnbr V. Walker, No. 231, ante. 


(g) Funeral Expenses. 

291. Personal benefit — Degree of affinity re- 
quired.] — ^An infant widow is liable upon a contract 
by her for her deceased husband’s funeral expenses. 


as such a contract may be considered as made for 
her personal benefit. Setnbla : that a child or 
more distant relation, being an infant, would not 
be liable upon a contract for the burial of a parent 
or relative. 

Things necessary are those without which the 
infant cannot reasonably exist. . . . Articles of 
mere luxury are always excluded, though luxurious 
necessaries are sometimes allowed. This principle 
alone would not decide this case. An infaiit is 
allowed by law to metke a contract of marriage. 
A contract for necessaries to an infant’s wife or 
children Is used by Lord Bacon as an illustration 
of the law on this subject. There are many 
authorities which lay down that Christian burial 
is a part of a man’s own rights. An infant husband 
could contract for the Christian burial of his wife 
or children as personce conjunctce. Then the 
question arises whether there is any, distinction 
between an infant husband & an infant widow. 
If the husband can so contract, it is because the 
burial of his persona conjuncta is a personal benefit 
to him. If so, we do not see why a different rule 
should prevail in the case of the wife. It may be 
observed, that as the ground of our decision arises 
out of the previous contract of marriage, it does 
not follow that other relations would be liable 
(Aldbrson, B.).— Chapplb v. Cooper (1844), 13 
M. & W. 262 ; 13 L. J. Ex. 286 ; 3 L. T. O. S. 
340 ; 153 B. B. 106. 

Annotations : — ^Refd. Ryder v. Wombwell (1868), L. R. 3 

Exch. 90. Mentd. L 'adshaw v. Board (1862), 12 0. B. 

N. S. 344. 


{h) Means of Conveyance^ 

292. Carriage — For army officer.] — Bernard 

V. (circa 1825), cited in 7 C. & P. at p. 62. 

Annotation : — Befd. Cliartors v. Bayntua (1835), 7 0. & P. 

52. 

293. .] — ^A., a minor, had held a commission 

in the army, but sold it by reason of not having 
sufficient fortune to continue to hold it. Bfis 
father was a beneficed clergyman, who paid various 
sums for him during liis minority, & gave him a 
further sum of £1,500 when he attained the age of 
twenty-one years : — Held : a stanhope was not 
necessary for him while a minor as being suitable 
to his state & degree.— Charters v. Bayntun 
(1835), 7 0. & P. 62, N. P. 

294. Riding horse — For business purposes.] — 
Indebitatus assumpsit for a horse sold ; plea, 
infancy ; replication, that it was sold to carry 
deft, about on necessary business \ demurrer : — 
Held : the demurrer admits the necessity, & 
judgment must be for pltf. — ^Barber v. Vincent 
(168^0), Freem. K. B. 631 ; 89 E. B. 397. 

295. Exercise by medical advice.] — An 

apprentice of a chemist, who wa«s entitled to some 
property when of age, bought a horse when nearly 
of age. He had been ad>^d by a medical man 


teoth Sc filled seven. Another iinema 
olpated minor son also visited res 
without the knowledge of his father, 
had eighteen fillings performed. App] 
was not proved to have been aware i 

being done : - 
services were not neoeasarie 
— Mc^allumv. Hallen (1916), B. D. ] 

PART V. SECT. 6, SUB-SECT. 2- 
E. (e). 

t. Oenerdl rule.] — Payments ( 
lawnua- with legal expensi 
Infants are oonoemed nnif 
' ci^umstanoos, come undi 

- of neoeasarles.— Vbnkai 
Gopalaraju V . “■ 

(1899), I. L. R. 


PART V. SECT. 6, SUB-SECT. 2.— 
E. (f). 

2901. Before rnarriaoe — Present for 
future wife .] — Wedding presents for 
the bride may be “ neoessaries.** — 
Jagon Ham Marwabi v. Mahadbo 
Prosad Sahu (1909), 1. It. R. 36 Calc. 
768 ; 13 C. W. N. 643.— IND. 

PART V. SECT. 6, SUB-SECT. 2.— 

E. (h). 

a. Riditg Aorsc — Huwier.] — Pltf. 
sued deft., an Infant, for the price of a 
hunter worth £150. Deft., an English 
youth, was on a visit to a country 
gentleman in Ireland, ft, at 
tinifi of ^ bargain, he stated 
that he was a member of the 8. Hunt, 


ft that he was accustomed to hunt his 
step-father’s horses, & talked of being 
allowed £600 a year by his step-father. 
The question whether the hunter was 
a ** neoessary *’ was left to the iury, 
who found that it was, ft returned a 
verdict for £100 : — Held: there was no 
evldenoe which could properly be left 
to the Jury that the hunter was a 
** neoessary.” — Serins v. Gordon 
(1875), 1. R. 9 C. L. 479.— IR. 


b* Bicycle.] — Where an infant 
owned a bicycle, which he used for 
periodically travelling a distance of 
12 or 14 miles from his work to his 
home ft bought another bloyole giving 
the first one In part payment 
the bloyole was an ai^le of utility 
ft was a neoessarr* — B oabbobougb.v. 
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to take exercise on hoisebaok. The jury found 
that the horse was Sr necessary. The ct. refused 
a new trial. — Har t v. Prater (1837), 1 Jur. 623. 

296. Hired by student.] — Harrison e. 

Pane, No. 227, ante, 

297. Bicycle — ^Apprentice living with parents.] — 
A racing bicycle may be a necessary for an infant 
apprentice earning 21a. a week, living with his 
parents. — Clyde Cycle Co. v, Hargreaves 
(1898), 78 L. T. 296 ; 14 T. L. R. 338, D. 0. 

298. Motor car — ^Hired at infant’s risk — Effect 
of clause as to risk.] — Fawcett v, Smbthurst, No. 
392, poet, 

(i) Things Used in Profession or Trade, 

Instruction in trade or profession.] — See Master 
& Servant. 

Trader — Liability for goods supplied.] — See Nos. 
337, 340, 341, post 

299. Naval officer— Chronometer.] — A lieutenant 
in the Royal Navy, under the age of twenty-one, 
is hot answerable for the price of a chronometer, 
in an action to which he has pleaded his infancy, 
& the replication is, necessaries. — ^Berolles v, 
Ramsay (1816), Holt, N. P. 77, N. P. 

Military officer — Clothes for servant — & for 
soldiers of company.] — See No. 233, ante, 

Purchase of uniform.] — See No. 277, ante, 

800. Barber — Lease of house.] — Lowe v, 
Griffith, No. 664, post, 

801. Farmer — ^Riding equipment.] — An infant, 
who was sole manager of a farm belonging to his 
father, A had some expectations, bought on credit 
from deft, one pair of spurs, a suit of best made 
kersey horse clothing, a breastplate, set of best 
plated harness, etc. At the tnal a verdict was 
found for pltf., but leave was given to deft, to move 
for a nonsuit on the ground that there was no 
evidence to go to the jury that any of the articles 
were necessaries : — Held : there was reasonable 
evidence, considering the position of deft., that the 
goods supplied were necessaries. — Hill v, Arbon 
(1876), 34 L. T. 126 ; 40 J. P. 391, D. 0. 

802. Music hall artist — Theatrical agent.] — 
Lofthouse V, Brown, [1898] W N. 62, D. C. 

803. Vocalist — Business manager.] — Mackin- 
lay V, Bathurst, No. 140, ante. 

Compare No. 171, ante, 

{j) Luxuries t Liquors and Ornaments, 

304. Luxury may be a ** necessary.’’] — Chap- 
PLE V, Cooper, No. 291, ante, 

305. Under medical prescription — ^Exercise 

on horseback.] — ^Hart v. Prater, No. 295, ante, 

306. Table delicacies.] — Wharton 

V, Mackenzie, Qripps v. Hills, No. 219, anie. 


807. Intoxicating liquorsj — Blackstone’s Case 
(1619), cited Noy, 86 ; 74 B. R. 1062. 

308. ,] — ^Brooke v, Gally, No. 71, ante, 

309. .] — In the case of an infant, who was 

entitled to an income of between £7 & £8 a week 
during his minority, such things as cartridges, 
champagne, &; jewellery presented to a lady, to 
whom the infant was engaged without the conront 
of his guardian, but who did not become his bride, 
will not be allowed as “ necessaries.” — ^H bwlings 
V, Graham (1901), 70 L. J. Oh. 668 ; 84 L, T. 
497. 

810. Tobacco.] — Cigars & tobacco cannot, 
under ordinary circumstances, & in the absence of 
evidence of any special circumstances rendering 
them necessary medicinally or otherwise, be 
considered ” necessaries ” for an infant. In such 
a case the proper course is for the judge to with- 
draw th^e case from the consideration of the jury : 
but where there are such special circumstances 
it is a mixed question of law & fact, & must be 
left to the jury with proper directions. — ^B ryant 
V, Richardson (1866), L. R. 3 Exch. 93, n. ; 14 
L. T.24; 12 Jur. N. S. 300 ; 14 W. R. 401. 
Annotation : — Ck>Xi8d. Ryder v. Wombwell (1868), L. R. 3 

Exch. 90. 

311. Ornaments.] — ^P eters v , Fleming, No. 236, 
at\Xe, 

312. Jewellery — Suitable to station in life.] — 

Ryder v, Wombwell, No. 216, anie, 

313 . Infant already supplied.] — Gorbr v , 

Readon, No. 225, ante, 

314 . Present to intended bride — ^Marriage 

solemnised.] — J ennbr v. Walker, No. 231, ante, 

316 , Marriage not solemnised.]— 

Hewxings V, Graham, No. 309, anie. 


Sub-bect. 3. — ^Loans to Infants for 
Purchase of Necessaries. 

See Infants Relief Act, 1874 (c. 62), s. 1. 

316. Liability.] — Infant may buy necessaries. 
But cannot borrow money to buy necessaries. — 
Earle v, Pealb (1711), 1 Salk. 386 ; 10 Mod. 
Rep. 66 ; 91 B. R. 336. 

317, ,] — Probart V, Knouth (1783), 2 

Esp. 472, n., N. P. 

818. If expended on necessaries.]— Infant 

chargeable for money lent to buy necessaries, if so 
laid out. — Ellis v. Ellis (1698), Comb. 482 ; 1 
Ld. Raym. 344 ; 6 Mod. Rep. 368 ; 12 Mod. Rep. 
197 ; 3 Salk. 197 ; 91 E. R. 1126. 

319, Liability of estate.]— One bor- 

rows money during his infancy, & applies it to the 
buying of necessaries, & afterwards coming to age, 


Stctrzakbr (1905), 1 Tas. L. R. 117. — 

AUS. . 

0. Motor car — Por business jmr- 
poses,] — Ifeld : deft., an infant, was 
not liable for the price of a motor oar 
bonffht for the purpose of aiding him 
In carrying on abrade or business : the 
faoniitlhe oar was “ neoessw " in 
his bustaesB did not make it a neoea- 
sary ** for the price of which the Infant 
could bind himself by oontr^.— 
Ptbtt V, Lampman, [1923] 1 D. L. U. 
249 ; 63 O. L. R. 149.— CAN. 


PART V. SECT. 6. SUB-SECT. 8. 

816 i. £4abmy,] — In oontr^t 
entered into on behalf of a minor by his 
guardian under which the guardian 
oorrowB money, but no charge is 
created on the minor’s estate, no 
0^ he passed the 

ndnor on his attaining his mai(mty 
dr bis estate, ezospt in ossw In 
the minor’s estate would have been 


liable for the obligation incurred by 
the guardian under the personal law 
to which he Is subject. — Patohu 
Kamajogaitta V, Vajjula Jaoanna- 
DDAN (1919), I. L. B. 42 Mad. 185.— 
IND. 


818 1. If expended on neces- 

saries ,] — On Apr. 20, 1886, a sum of 
money was adyanoed by A. to a minor, 
who executed a bond in respect thereof 
8t duly registered the same. Th^ 
money was required by the minor to 
proYiae for ms defence in certain 
criminal proceedings then pending 
eqrainst him on a charge of daooUvt & 
was used by him for that purpose. 
On June 18, 1892, A. instituted a suit 
against the minor for the amount due 
on the bond. It was urged on behalf 
of the minor, who had not attained 
majority at the time the suit was 
filed, that he was not liable to A. for 
the amount advanced ; that it was not 
advanced for ** neossssrles ** : that he 


was not liable tmder the bond : — 
Held : the liberty of the minor beii^ 
at stake, the money advanced must 
be taken to have l^en borrowed for 
neoessaries ; in such a case the bond 
being the basis of the suit, could not 
be Ignored & treated as non-existent, 
k, on its being proved to have been 
executed by the minor in respect of 
money advanced tor necessaries, pltf. 
was entitled to a decree . — ^ham 
Charan Mal V, Ghowdhrt Dubya 
Singh Pahraj (1894), I. L. R. 21 
Csdo, 872.— IND. 

319 i. lAaJbUUy of estate,] 

— The general proposition that a 
guardian of a mmor oanitot bind his 
ward personally by a simple contract 
debt, by a covenant or by any promise 
to pay money or damages, is subject 
to the modifloation that the promise 
win not bind the minor, unless It has 
been made mer^y to keep alive a debt, 
for wbioh the ward’s property was 
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jS^ect 6. — ConiraetB for necBBsariea : Sub-oect, 2, E. 
(e), (/), (^), W> W ii); 9ub-e€ct. 8.] 

curing him of the falling sickness, this shall bind 
him. — Dale v * CoppiNa (1610), 1 Bulst. 39 ; SO 
E. B. 743. 

284. MedlolnaJ — Huggins v . Wiseman (1690), 
Garth. 110 ; 90 E. B. 669. 

286. .] — Keane v . Boycott (1796), 2 Hy. 

Bl. 611; 126E. B. 676. , 

Annotati/ma : — Conid. Walter v. Everard, [1891] 2 Q. B. 
369. Reid. Baylis v. Diueloy (1816), 3 M. & S. 477 ; 
Ooopor V. Simmons (1862), 7 H. & N. 707. Mentd. 
Forbes v. Cochrane (1823). 8 Dow. 8c K. B. 679 ; 
The Slave, Grace, U. v. Allan (1827). 2 Haa. Adm. 94 ; 
Sykes v. Dixon (1839), 9 Ad. & El. 693 ; Hartley v. Cum- 
mings (1847), 6 C. B. 247 ; Cox v. Mtincey (186d^, 6 C. B. 
N. S. 375 ; Evans v. Walton (1867), L. R. 2 0. P. 615. 

(e) Legal Aid. 

286. Preparation of marriage settlement — 
Solicitor’s costs.] — In the case of a settlement of 
personal property, the practice is for the lady’s 
solr. to draw the settlement, & for the husband to 
pay for it. 

Where the lady was an infant residing with Sc 
forming part of the family of her father, & the 
instructions for the settlement were given by the 
father, in circumstances from which the ct., 
exercising the fimctions of a jury, inferred that 
such instructions were given by her father as her 
agent. — Held : she, sued jointly with her husband, 
was liable for the expenses as for a debt contracted 
by her for necessaries before the marriage. — 
Helps v. Clayton (1864), 17 0. B. N. S. 663 ; 
6 New Bep. 191 ; 34 L. J. C. P. 1 ; 11 L. T. 476 ; 
29 J. P. 263 ; 10 Jur. N. S. 1184 ; 13 W. B. 161 ; 
144 E. B. 222. 

AnnotatioTia : — ^Retd. Steeden v. Walden, [1910] 2 Ch. 893. 
Mentd.^^^Gray. [1901] 1 Ch. 239 ; Wales v. Carr (1902), 
71 L. J. Ch. 483 

287. Protection of infants’ property — Costs of.] — 

Prince v. Haworth (1904), 20 T. L. B. 313; 
avbaequent proceedings^ [1906] 2 K. B. 768. 


aa such a contract may be considered as made for 
her personal benefit. Sewbl^ : that a child or 
more distant relation, being an infant, would not 
be liable upon a contract for the burial of a parent 
or relative. 

Things necessary are those without which the 
infant cannot reasonably exist. . . • Articles of 
mere luxury are always excluded, though luxurious 
necessaries are sometimes allowed. This principle 
alone would not decide this case. An mfant is 
allowed by law to make a contract of marriage. 
A contract for necessaries to an infant’s wife or 
children is used by Lord Bacon as an illustration 
of the law on this subject. There are many 
authorities which lay down that Christiaji burial 
is a part of a man’s own rights. An infant husband 
could contract for the Christian burial of his wife 
or children as personce conjunctce. Then the 
question arises whether there is any. distinction 
between an Infant husband & an infant widow. 
If the husband can so contract, it is because the 
burial of his persona conjuncta is a personal benefit 
to him. If so, we do not see why a different rule 
should prevail in the case of the wffe. It may be 
observed, that as the ground of our decision arises 
out of the previous contract of marriage, it does 
not follow that other relations would be liable 
(Aldbrson, B.).— -Chapplb v. Cooper (1844), 13 
M. & W. 262 ; 13 L. J. Ex. 286 ; 3 L. T. O. S. 
340 ; 163 E. R. 106. 

Annotations : — ^Refd. Ryder r. Wombwell (1868), L. R. 3 

Exch. 90. Mentd. L .’adshaw v. Beard (1862), 12 C. B. 

N. S. 344. 

{h) Means of Conveyance*, 

292. Carriage — For army offlcer.l—BERNARD 

V. (circa 1826), cited in 7 C. & P. at p. 62. 

Annotation: — ^Reld. Charters v. Bayntun (1835), 7 0. & P. 

52. 

293. .] — A., a minor, had held a commission 

in the army, but sold it by reason of not having 
sufficient fortune to continue to hold it. His 


if) Things Supplied to InfanVs Wife, 

288. Board of wife.] — Cotton v, Wbstcott 
(1016), 1 Boll. Bep. 381 ; 3 Bulst. 187 ; 81 E. R. 
549. 

289. After marriage.] — Necessaries for an 

infant’s are necessaries for him ; but if 

provided in order for the marriage, he is not 
chargeable, though she uses them (Pratt, C.J.). — 
Ttoner V. Trisby (1719), 1 Stra. 168 ; 93 B. B. 
462. 

290. Before marriage — ^Present for future wife.] 

— Jbnner V. Walker, No. 231, ante. 

(g) Funeral Expenses, 

291. Personal benefit — Degree of affinity re- 
quired.] An infant widow is liable upon a contract 
by her for her deceased husband’s funeral expenses, 


father was a benefleed clergyman, who paid various 
sums for him during his minority, & gave him a 
further sum of £1,50Q when he attained the age of 
twenty-one years : — Held : a stanhope was not 
necessary for him while a minor as being suitable 
to his state Sc degree. — Charters v. Bayntun 
(1835), 7 C. & P. 52, N. P. 

294. Riding horse — For business purposes,] — 
Indebitatus assumpsit for a horse sold ; plea, 
infancy ; replication, that it was sold to carry 
deft, about on necessary business J demurrer ; — 
Held : the demurrer admits the necessity, Sc 
judgment must be for pltf. — ^Barber v. Vincent 
(1680), Freem. K. B. 531 ; 89 E. B. 397. 

295. Exercise by medical advice.] — An 

apprentice of a chemist, who was entitled to some 
property when of age, bought a horse when nearly 
of age. He had been advised by a medical man 


teeth &lllled seven. Another unema 
olpated minor son also vi^ted rea 
^thout the knowledfre of his father, 
had eighteen flUings performed. App! 
>va8 not proved to nave been aware 

was being done : - 
services wore not neoessaric 
— MoOallumw. Haixen (1916), B. D. 
— S. AF. 

PART V. SECT. 6, SUB-SECT. 2- 
E. (e). 

^ .ir Payments ( 
expens 
oonoemed ma 
“***«* "«*uce8, oome nnd 
o* neoMsaries.— V bn^ 

VLT AYA GOPALARAJU t>. TiMMAVt 
U899), I. L. R. 82 Mad. 81 


PART V. SECT. 6, SUB-SECT. 2.— 
E. (f). 

290 i. Before marriage — Present for 
fviure wife .] — Weddiim presents for 
the bride may be ‘^necessaries.” — 
Jaqon Ram Marwabi v. Mahadeo 
Pbosad Sahu (1909), I. L. R. 36 Calc. 
768 ; 13 C, W. N. 643.— IND. 


PART V, SECT. 6, SUB-SECT. 2.— 

E. (h). 

a. Ridirg horse — Hunter,] — Pltf. 
sued deft., an Infant, for the price of a 
hnnter worth 2150. Deft., an English 

S outh, was on a visit to a ooimtry 
unt^ gentleman in Ireland, Sc, at 
Ume of the bargain, he stated 
that he was a member ^the 8. Hunt, 


& that he was aooustomed to hunt his 
8tep*father*8 horses, 8c talked of being 
allowed 2600 a year by his step-father. 
The question whether the hunter was 
a ** necessary ” was left to the jury, 
who found that it was, 3c returned a 
verdict for 2100 : — Held: there was no 
evidenoe which could properly be left 
to the jury that the hunter was a 
” neoessary.” — Shrike v. Gordon 
(1875), 1. K. 9 C. L. 479.— m. 

b. Bicycle,] — Where an infant 
owned a bicycle, which he used for 
periodioally travelling a distance of 
12 or 14 miles from his work to his 
home Sc bought another bloyole gtying 
the first one in part payment BTeid .* 
the bloyole was an article of utility 
Sc was a necessary. — BoABSOROuaH.e. 
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to take exercise on horseback* The jniy found 
that the horse was ar necessary. The ct. refused 
a new trial. — H abt v. Pbatbb (1837), 1 Jur. 623. 

296* liDred by student.] — Habbison v. 

Fans], No. 227, ante, 

297. Bicycle — ^Apprentloe living with parents.] — 

A racing bicycle may be a necessary for an infant 
apprentice earning 21a. a week, A living with his 
parents. — G lydbi Cycle Co. v. Haiigiibavbs 
(1898), 78 L. T. 296 ; U T. L. B. 338, D. 0. 

298. Motor oar — ^Hlred at Infant’s risk — Effect 
of clause as to risk.] — Fawcett v, Smethubst, No. 
392, post. 

(i) Things Used in Profession or Trade, 

Instruction In trade or profession.] — See Masteb 
& Servant. 

Trader — ^Liability for goods supplied.] — See Nos. 
337, 340, 341, post, 

299. Naval officer— Chronometer.] — A lieutenant 
in the Boyal Navy, imder the age of twenty-one, 
is hot answerable for the price of a chronometer, 
in an action to which he has pleaded his infancy, 
& the replication is, necessaries. — ^Berolles v, 
Bamsay (1816), Holt, N. P. 77, N. P. 

Military officer — Clothes for servant — & for 
soldiers of company.] — See No. 233, ante. 

Purchase of uniform.] — See No. 277, ante. 

300. Barber — Lease of house.] — Lowe v. 
Griffith, No. 664, post. 

801. Farmer — ^Riding equipment.] — ^An infant, 
who was sole manager of a farm belonging to his 
father, &> had some expectations, bought on credit 
from deft, one pair of spurs, a suit of best made 
kersey horse clothing, a breastplate, set of best 
plated harness, etc. At the trial a verdict was 
found for pltf., but leave was given to deft, to move 
for a nonsuit on the ground that there was no 
evidence to go to the jury that any of the articles 
were necess^es : — Held : there was reasonable 
evidence, considering the position of deft., that the 
goods supplied were necessaries. — Hiu. v. Arbon 
(1876), 34 L. T. 126 ; 40 J. P. 391, D. 0. 

302. Music hall artist — Theatrical agent.] — 
Lofthouse V. Brown, [1898] W N. 62, D. 0. 

303. Vocalist — Business manager.] — Maokin- 
LAY V. Bathurst, No. 140, ante. 

Compare No. 171, ante, 

(j) Luxuries t Liquors and Ornaments. 

304*. Luxury may be a “ necessary.”] — Chap- 
PLE V, Cooper, No. 291, ante, 

305 , Under medical prescription — ^Exercise 

on horseback.] — ^Hart v. Prater, No. 295, ante, 

806. Table delicacies.] — Wharton 

V, Mackenzie, Oripps v. Hills, No. 219, ante. 


307. Intoxicating liquors^ — Blaokstone’s Case 
(1619), cited No^6 ; 74 B. B. 1062. 

808. .] — ^BROOEE V. Gally, No. 71, ante, 

809. .] — In the case of an infant, who was 

entitled to an income of between Sd £8 a> week 
during his minority, such things as cartridges, 
champagne, & jewellery presented to a lady, to 
whom the infant was engaged without the concent 
of his guardian, but who did not become his bride, 
will not be allowed as “ necessaries.** — ^H !ewlinqs 
V. Graham (1901), 70 L. J. Ch. 668 ; 84 L. T. 
497. 

310. Tobacco.] — Cigars A tobacco cannot, 
under ordinary circumstances, & in the absence of 
evidence of any special circumstances rendering 
them necessary medicinally or otherwise, be 
considered ** necessaries ** for an infant. In such 
a case the proper course is for the judge to with- 
draw the case from the consideration of the jury : 
but where there are such special circumstances 
it is a mixed question of law & fact, & must be 
left to the jury with proper directions. — ^Bryant 
V. Bichardson (1866), L. B. 3 Exch. 93, n. ; 14 
L. T. 24 ; 12 Jur. N. S. 300 ; 14 W. B. 401. 
Annotalion : — Consd. Ryder v. Wombwell (1868), L. R. 8 

ExoL 90. 

311. Ornaments.] — Peters v. Fleming, No. 236, 
ante, 

312. Jewellery — Suitable to station in life.] — 
Bydbr V. Wombwell, No. 216, ante. 

313. Infant already supplied.] — Gorbr v, 

Beadon, No. 225, ante. 

814. Present to intended bride — ^Marriage 

solemnised.] — Jennbr v. Walker, No. 231, ante. 

316. Marriage not solemnised.] — 

Hbwlings V, Graham, No. 309, ante. 


Sub-sect. 3. — Loans to Infants for 
Purchase of Necessaries. 

See Infants Belief Act, 1874 (c. 62), s. 1. 

316. Liability.] — Infant may buy necess^ies. 
But cannot borrow money to buy necessaries. — 
Earle v. Peale (1711), 1 Salk. 386; 10 Mod. 
Bep. 66 ; 91 E. B. 336. 

317. .] — Probart V. Knouth (1783), 2 

Esp. 472, n., N. P. 

318. If expended on necessaries.]-;~Infant 

chargeable for money lent to buy necessaries, if so 
laid out, — Ellis v. Ellis (1698), Comb. 482 ; 1 
Ld. Baym, 344 ; 5 Mod. Bep. 868 ; 12 Mod. Bep, 
197 ; 3 Salk. 197 ; 91 E. B. 1126. 

319. Liability of estate.]— One bor- 

rows money during his infancy, & appli^ it to the 
buying of necessaries, & afterwards coming to age, 


Sturzakbb (1905), 1 Tas. L. R. 117. — 

AU8. . 

0, Motor car — For husinesa pur- 
P 08 e 8 .y—H€ld : deft., an infant, was 
not liable for the price of a motor oar 
bought for the purpose of aiding 1^ 
In carrying on atrade or business ; the 
fact thatthe oar was “ neoessa^ In 
his business did not make It a neces- 
sary ** for the price of which the Infant 
coiud bind mmself by contract.— 
PTBTT V. LailPMAN, [19231 1 D. L. R. 
349 ; 63 O. L. R. 149.— CAN. 

PART V. SECT. 6, SUB-SBOT. 8. 

816 1. Hdbility.) — In content 
entered into on behalf of a minor by his 
guardian under which the guardian 
borrows money, but no charge is 
created on the minor's estate, no 
decree can be passed against the 
minor on his attaining his majcmty 
or his estate, except in lo wMch 
the minor’s estate would have been 


liable for the obligation incurred by 
the guardian under the personal law 
to which ho is subject. — Patchu 
Ramajogayya V. Vajjula Jaoanna- 
DHAN (1919), I. L. R. 42 Mad. 185.— 
IND. 

818 i. If expended on necea- 

soriss.l— On Apr. 20, 1886, a sum of 
money was advanced by A. to a minor, 
who executed a bond In respeot thereof 
& duly registered the same. The 
money was required by the minor to 
provide for ms defence in certain 
criminal proceedings then pendlxig 
against him on a charge of daooitv, « 
was used by him for that purpose. 
On June 18, 1892, A. instituted a suit 
against the minor for the amount due 
on the bond. It was urged on behalf 
of the minor, who had not attained 
majority at the time the suit was 
filed, that he was not Uable to A. for 
the amount advanced ; teat it was not 
advanced for ** na o sss ar ies ” : that ho 


was not liable under the bond : — 
Held : the liberty of the minor being 
at st^e, the money advanced must 
be taken to have been borrowed for 
necessaries ; in such a case the bond 
being the basis of the suit, could not 
be Ignored & treated as non-existent, 
Sc, on Its being proved to have been 
executed by tee minor in respeot of 
money advanced lor neoessaries, pltf. 
was entitled to a decree . — ^hah 
Ohakan Mal V. Chowdhry Dbbta 
Singh PAcniAJ (1894), 1. L. R. 21 
Calc. 872.— IND. 

819 i. IdabUUy of eatate.] 

— ^The general proposition that a 
guardian of a minor oannot bind his 
ward personally by a simple oentraot 
debt, by a covenant or by any proinlso 
to pay money or damam. Is sub}^ 
to the modiftoatten that tee prondse 
wUl not bind tee minor, unless It hM 
been made merely to keep alive a debt, 
for whloh tee ward’s propetir wee 
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8^^ 6 . — Coniracta for necessaries: Sub-seds. 3 , 4 
5, Sects, 7 8 ! Suh^aects. I <fc 2.] 

deTises his lands for payment of his debts ; this 
debt contracted durmg infancy is within the 
trust. — ^Marlow v. Pitpeild (1719), 1 P. Wms. 
668 ; 2 Eq. Gas. Abr. 616 ; 24 B. B. 616. 

A nnoi ^ions : — Oonsd. Cory r. Qortxsken (1816), 2 Madd. 40. 
Bnld. He National Permanent Benefit Bldg. Soo., Ex p, 
wmiamBon (1869), 6 Ch. App. 309. Gbnid. Yorkshire Ry. 
Wagon Co. v, Maclure (1881), 19 Ch. D. 478. Befd. May 
V. Skey (1849). 16 Sim. 588. Mentd. Re Howarth (1873), 
8 Ch. App. 416, n. 

820, Advance by army agents to 

officer — For regimental purposes,] — (1) Army 
agents advancing reasonable sums of money to a 
minor, on the assurance that he required them for 
regimental purposes : — Held : in the absence of 
fraud, entitled to a lien for the amount upon the 
proceeds of the sale of hjs commission, the agent 
not being fixed with notice of any impropriety in 
the sale, or other mala fldes in the transaction. 

(2) Proceeds of the sale by an infant of his 
commission in the army, purchased three months 
previously at liis request by his trustees, imder a 
power to raise money for his maintenance & 
advancement out of a fund in which he had only 
a contingent interest : — Held : in the absence of 
fraud, to belong to the infant, although the 
trustees’ object in exercising the power had failed 
ab initio. — IjAWRie v. Bankes (1858), 4 E. & J. 
142 ; 27 L. J. Ch. 265 ; 32 L. T. O. S. 18 ; 4 Jur. 
N. S. 200 ; OW. B. 244; 70 E. B. 59. 

An'r^aiion : — As to (2)CoxiBd. Re Fox, Wodohouse v. Fox, 
[1904] ICh. 480. 

821. Lender subrogated to rights of 

supplier,] — ^Where there was a loan to an ii5ant & 
the money was spent in paying for necessaries . , . 
it has been held that although the party lending 
the money could maintain no action, yet, inasmuch 
as his money had gone to pay debts which would be 
recoverable at law, ho could come into a ct. of 
equity & stand in the place of those creditors 
whose debts had been so paid. ... It is a very 
clear & definite principle & a principle which 
ought not to be departed from (Gifford, L.J.). — 
lie National Permanent Benefit Building 
Society, Ex p. Williamson (1869), 5 Ch. App. 
809 ; 22 L. T. 284 ; 34 J. P. 341 ; 18 W. B. 388, 
L. J. 


Yorkshire Uy. Wagon Co. v. Maolnre 
i}881), 19 Ch. D. 478. Mentd. Re Victoria Permanent 
BenefltBnildlng Investment & Freehold Land Soo., Hill’s 
CMe, JonM* Ciwe (1870), L. R. 9 Eq. 606 ; Re South Wales 
Atlantic S.S. Co. (1876), 2 Ch. D. 763 ; Chaploo v. Bruns- 
wick Benefit Bldg. Soc. (1880), 6 O. P. D. 331 ; Blackburn 
Bldg. Soc. V. Cunllffe, Brooks (1882), 22 Ch, D. 64, n. ; 
Si GV®'^dian Permanent Benefit Bldg. Soo. (1882), 23 
Gh. D. 444, n. ; Murray v. Scott, Agnow v, Murray, 
Brimelow v. Murray (1884), 9 App. Cas. 619 ; Re Birkbeok 
Permanent Benefit Bldg. Soo., 119121 2 Ch. 183 : Reversion 
J und & Insoe. v. Malson Cosway, [1913] 1 K. B. 364 ; 
Sinclair V. Brougham, [1914] A. O. 398. 

.^522. — — • ,] — The principle upon which 

Ct-s. of Equity enforced claims like these was not 


founded upon a contractual obligation. The view 
was t^t the person who advanced necessaries to 
an infant was in the position of a legal creditor, 
& any one who advanced money to an infant for 
procuring necessaries took over the legal debt ^ 
was entitled to stand in the position of the legal 
creditor (Lindi.by, L.J.). — ^Lbwis v, Alleyne 
(1888), 4 T. L. B. 660, O. A. 

323. .] — Gardner v. Wainfur, No. 

197, ante. 


SuB-sECJT. 4 . — ^Accounts Stated in Bbspecjt of 
Necessaries Supplied. 

See, now, Infants Belief Act, 1874 (c. 62), s. 1. 


Sub-sect. 6. — Securitibs Given for Necessaries 

Supplied. 

See, generally. Infants Belief Act, 1874 (c. 62). 

‘ 324. Bonds— Whether valid — ^Penalty annexed.] 

— Aylifp V. Archdale, No. 76, ante. 

325. .] — Bussbl V. Lee (1662), 

1 Lev. 86 ; 1 Keb. 416 ; 83 E. B. 310. 

Annotaiions : — Confld. Walter v. Everard, [1891] 2 Q. B. 

369. Befd. Holt V. Ward Clarencieux (1732), 2 Stra. 937. 

326. .] — Blackstonb’s Case 

(1619), cited in Noy, at p. 85 ; 74 E. B. 1062. 


327. 


-An infant is liable for 


necessaries, but cannot give a bond for them (Lord 
Mansfield, C.J.). — Bead v. Jewson (1773), cited 
in 4 Term Bep. at p. 862 ; 100 E. B. 1065. 
AnnotcUjpm : — Confld. Beard v. Webb (1800), 2 Bos. & P. 

93. Retd. Caudell v. Shaw (1791), 4 Term Rep, 361. 

Mentd. Hyde v. Price (1797), 3 Ves. 437, 

328. .] — Bearsby & Ouffeb’s Case 

(1613), Godb. 219 ; 78 E. B. 133. 

829. Grant of annuity^ — ^Money lent & paid at 
different times for the education & advancement 
of deft., is a good consideration for the grant of an 
annuity ^thin 17 Geo. 3, c. 26, s. 3. Such a 
consideration is sufficiently expressed in the deeds 
for securing the annuity under the description of 
“ money lent & advanced, & also paid, laid out 
& expended to & for the maintenance, education 
& advancement in the world of deft,” — ^Kblfb v. 
Ambrossb (1798), 7 Term Bep. 661 ; 101 E. B. 
1127. 

.-—Mentd, Marriage v. Marriage (1846), 1 C. B. 

761 ; HaJlv. Lack (1847), 1 Exch. 300. 

380. Deed of assignment — Of reversionary 
Interest.] — (1) A deed by an infant to secure the 
repayment of money advanced for necessaries is 
voidable. 

Where pltf. had advanced money to an infant 
partly in order to pay for necessarios, & he had by 
deed assigned to pltf. his reversionary interest 
M a security, in an action brought against the 
infant on his attaining twenty-one, for an accoimt 


liable. Where the promise la to pa 
money, which has been expended oi 
neoes^ies, the estate of the mlno 
niay be liable, not on the promise, bu 
bemuse the money has been supplied 
— Bhaw^ Sauu V. Baunath I^BTA] 

d. - ~ If not expended <n 
^ces^nea^lbibility of €8ttUe.'\ — A pltl 
Who hM advanced money to relieve thi 
i^oQssiUes of a minor must make al 
r^onablo inquirios as to the foots o 

^ having made suol 
entertaining i 
the existence of suol 
neoessities, he can advance his monei 

though the 

borrowed by the gusurdmu upon^ 


security of the minor's estate is not ii 
point of fact used for his neoessitiei 
or his benefit. On the other hand, c 
pltf. who lends money Tdthout suol 
inquiries cannot thereafter BucoeBsfull;f 
have recourse to the minor’s estate 
for the satisfaction of the debt. — 
Kandhia Lal V . Muna Bibi (1897), 
I. L. R. 20 AU. 135.— IND. 

e. Duty of lender.] — Kandhia 
Lal u. Muna Bibi (1897), I, L. R. 2Q 
AU. 136. — IND. 


t. — • — .] — When a third i>erBon 
enters into dealings with the guardian 
of a minor, & advanoes money for 
necessarios for the minor or for the 
benefit erf the Mtate, & tidcee a bond 
lor tne debt from the guardian* the 
responsibility rests on nim to take 


oare that the bond is so drawn as to 
render the estate of the minor liable 
in law for the debt. — Bhawal Sahu 
V . Baunath Pbbtab Nabain Sinoh 
(1907), I. L. R. 36 Calo. 320 ; 12 
C. W. N. 256.— IND. 

PART V. SECT. 6, SUB-SECT. 5. 

g. Whether valid.] — In an action 
on foot of promissory notes bearing 
interest one of the makers of the 
notes pleaded infancy. Reply, that 
the consideration for the notes con- 
sisted of money lent for the purpose 
of being applied Sc afterwards in fact 
expended for neoeasarles for such 
deft.: — Held: the reply was bad. — 
Batbman V . Kingston (1880), 6 L. R. 
Ir. SSS.-— IR. 
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of moneys advanced to him & expended on 
necessaries, for repayment, & also claiming that 
same might be declared to be a charge on his 

• — Held : though pltf. was 
entiled to an account & an order for repayment the 
deed was not binding on the infant, & the security 
could not be enforced. 

(2) The ct. may, by acting imder a delegated 
powOT which the Crown possessed, being th^e 
guardian of all infants, be enabled to charge an 
want’s property when he could not charge it 
himself ; So the very reason which may render it 
necessary for the ct. to do it is that the infant 
cannot do it without ; therefore, if the ct. could not 
do it, nobody could do it (Jbssbl, M.B.). — 
V. Gaxb (1876), 4 Ch. D. 428 ; 46 K J. 
Ch. 84 ; 36 L. T. 357 ; 25 W. B. 406. 

Apld. Walkdon «. Hartley & Cavell 

lil94]*2^ Q ' B 

831. Interest under Insurance policy.] — 

deposited a deed, appointing to him 
certmn instance moneys to become due on the 
death of his father, to secure advances by deft., 
some of which were for providing necessaries. 
Alter he had attained 2 1 , he assigned the property 
^ the deed related to pltf. for value : — 

Held : deft, was not entitled to retain the deed for 
^e advances nor as a lieu for costs. — ^Walkden v. 
Hartley & Cavell (1886), 2 T. L. R. 767. 

832. Acceptance of bill of exchange.] — An in- 
f ant cannot accept a bill of exchange for necessaries. 
—Williamson v. Watts (1808), 1 Camp. 662, 

t Jl « 

338 . __.]_An i^ant cannot bind himself by 
the accratance of a bill of exchange, even although 
the bill be given for the price of necessaries supplied 
to him during, infancy. — Re Soltykopp, Ex p. 

[1891] 1 Q. B. 413 ; 60 L. J. Q. B. 
339 S 55 J. P. 100 5 39 W. R. 337 ; 7 T. L. R. 197 ; 
8 Morr. 27, C. A. 

Compare Part III., Sect. 5, ante. 


Sect. 7.-CONrRACTS OF APPRENTICESHIP 

AND SERVICE. 

Fiee Master & Servant. 


Sect. 8.— TRADING CONTRACTS. 

Sub-sect. 1. — In General. 

334. Competency.] — Bruce v, Warwick, No. 
178, ante, 

386. .] — An infant, for his own benefit, 

may carry on trade & business, &, by his prochein 
amif may maintain an action for slanderous words 
in respect of such trade & business. — Wrr.n i;, 
Tomkinson (1827), 6 L. J. O. S. K. B. 266. 

836. Contract not beneficial.] — ^An agree- 

ment by which deft., an infant, who was a pro- 
fessional boxer, appointed pltf. his sole manager on 
commission, So agreed not to take engagement 
under any other management without pltfs. 
consent for three years : — Held : imenforceable 
against the infant, as it was a trading contract So 
as it could not be construed as being beneficial to 
him. — Shears v Mendblofp (1914), 30 T. L. R. 
342. 

Infant partner in trading partnership.] — See 

Street tradii^ by children.] — See Part XVI., Sect. 
1, post. 


Sub-sect. 2. — ^Liability for Trading Debts. 

837. Liability of infant — Price of trade stock 
purchased.] — Whittingham v. Hill (1619), Oro. 
Jao. 494 ; 79 E. R.'421 ; stib nom. Hill v, Whit- 
tingham, 2 Roll. Rep. 45 ; sub nom. Hill So 
WiTTiNGTON’s CASE, 2 Dyer, 104 b, n. 

Ani^cUiona : — ^Refd* Corpe v, Overton (1833), 10 Bing. 262 ; 

Walter e. Everard (1801), 65 L. T. 143. 

838. -,] — ^Where an infant trader enters 
into a contract for the sale of goods So is paid the 
price by the purchaser but subsequently fails to 
deliver the goods, the purchaser cannot recover the 
price in an action for money had So received, even 
though the contract was for the infant’s benefit, 
unless it can be proved that in substance the 
cause of action arose ex delicto. 

An infant is not necessarily liable on a contract 
merely because it is for his benefit. I am satisfied 
. . . that the only contracts which, if for the 
infant's benefit, are enforceable against him, are 
contracts relating to the infant’s person, such as 
contracts for necessaries, food, clothing & lodging, 
contrite of marriage. So contracts of appren- 
ticeship So service. In my opinion a trading 
contract does not come within that category 

(PhILUMOBB, j.). OOWBRN V, NiBLD, [1912] 2 

K. B. 419 ; 81 L. J. K. B. 865 ; 106 L. T. 984 ; 
28 T. li. R. 423 ; 66 Sol. Jo. 552, D. 0. 

AimcicUions : — Consd. Stocks v, Wilson, [1913] 2 K. B. 235. 

Retd. Roberts v. Gray. [1913] 1 K. B. 520 ; Leslie v, 

Shiell, [1914] 3 K. B. 607. 

839. .] — Smally V, Smally, No. 36. 

ante, 

840. .] — An infant cannot be charged 

for goods delivered to trade with, — Whywall v. 
Champion (1738), 2 Stra. 1083 ; 93 E. R. 1047. 

Annotations : — Reid. Bolton v. Hodges (1832), 9 Bing. 305 ; 

Corpe V. Overton (1833), 10 BLug. 252. 

841 . .] — Where a tradesman, who had 

purchased goods to stock his shop as a grocer, 
pleaded infancy to the action for goods sold, So 
pltf. replied that the goods were necessaries : — 
Held : (1 ) deft, supplied liis family out of the 
shop ; (2) the articles were necessaries ; (3) the 
evidence was sufficient to support a verdict for 
pltf. for a part of the amount of his demand. — 
Turberville V, WmTEHOUSB (1823), 12 Price, 
692 ; 147 E. R. 848 ; previous proceedings, 1 

C. & P. 94, N. P. 

342 . ^ — Judgment recovered — When set 

aside.] — To entitle a deft, to relief from a judgment 
signed on a warrant of attorney, given by him for 
the price of goods supplied by plti., on the ground 
of infancy, deft, at the time keeping a shop, So 
acting as if he were of age, he ought to make out 
a clear case ; merely swearing that he is an infant 
of the age of twenty years, & giving an extract 
is not sufficient for the ct. to act upon. 

The ct. refused to set aside a warrant of attorney^ 
dated Aug. 1, 1835, on the affidavit of deft., that 
when he gave it “he was an infant of the age of 
twenty years or thereabouts,’’ together with proof 
of his register of baptism, dated in Sept. 1816, — 
Weaver v, Stokes (1836), 1 M. & W. 203 ; 4 
Dowl. 724 ; 1 Gale, 380 ; Tyr. So Gr. 612 ; 150 
E. R. 406. 

Annotation: — ReMf Oliver v, Woodroffo (1839), 4 M. 3c W. 

650. 

Compare No. 345, post, 

843. To refund purchase money received — 

Goods sold but not delivered by intant4-UabiUty 
arising ex delicto.] — Oowern v, Nield, No. 388, 
ante, 

8^. ! For work done.] — Where an infant 

carries on trade, an action is not maintainable 
against him for work done for him in course 
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. 8. — Trodi'ng conirocfa.* Sub-secU. 2 «fc 8. 
9. Fart VL Sect* IQ 

of that trade which he so carries oii» on his own 
account, & whereby he gains his living. — ^D ilk v. 
KeiohCiET (1796), 2 Esp. 480, N. P. 

846. Trade debt — Judgment by default— 

Whether set aside.] — If an infant is sued for a 
debt, which he has contracted in the ^urse of 
trade, & has suffered judgment to be signed by 
default, the ct. will not set it aside. — ^W bioht v. 
Hunter (1828), 1 L. J. O. S. K. B. 248. 

Compare No. 342, attfe. 

846. .] — An infant, who has been 

dealt with as a trader, is not consequently liable 
in respect of a trade debt. — ^M iller v . Blanelby 
(1878), 88 L. T. 627. 

AnnoteUions / — Reid, lie Jonoa, Ex p, Jones (1881), 45 L. T. 
193 ; Leslies. Shelll, [1914] 3 K. B. 607. 

847. .] — Two infants in partnership 

commenced business as ffshmongers, & in July, 
1926, filed their own petition in bkpcy. The 
Official Receiver was appointed trustee. On the 
preliminary examination it appeared that both the 
debtors were infants. There was no evidence that 
any of the debts were for necessaries, or that the 
infants had expressly held themselves out as 
adults. The Official Receiver applied that the 
adjudication should be annulled, but the registrar 
refused to make an order. The Official Receiver 
appealed to the Div. Ct, : — Held : in the case of an 
infant trader there could be no valid debt on which 
a receiving order could be made ; it made no 
difference that the debtors had presented their own 
petition, & the order of the registrar should be 
reversed, & the adjudication annulled . — Re L. A. 
A B. F. M ., Ex p . (JPFiciAL Receiver v. Debtors 
(1926), 134 L. T, 639, D. C. 

Bankruptcy of infants.] — See Sub- 
sect. 3, post, 

848. Liability to Infant — Election by Infant to 
enforce.] — Bruce v, Warwick, No. 178, ante. 

Effect of misrepresentation of age.] — See Part 
VI., post. 


Sub-sect. 3. — Bankruptcy op Infant Trader. 

See Bankruptcy, Vol. IV., pp. 28-30, Nos. 
227-229, 234-230. 


Sect. 9; —JOINT CONTRACTS OF INFANT AND 

ADULT. 

849. Voidable as to Infant — Validity as to adult 
—How tested.] — ^An infant one of full age A. 
join in a bond to perform an award & it is awarded 
that they or either of them shall pay £10 & that 
pltf. shall release to them after they nave released 
to ^ him. The bond is vahd as to A. although 
voidable as to the infant, & the award good & 
mutual, although the infant cannot make a good 
rmease.^ If an mf^t & man of full age seal an 
obligation, it is voidable as to the infant & valid 
M to the other. An award that one of the parties 
& a stranger shall do an act, is binding on the party, 
;^oid asto the stranger. — klnjc. v. Russell ( 1673). 

K. B. 62, 139 ; 89 E. R. 48, 101, ' ^ 

Several covenants — Grant of 

annui ty.] — The several covenant of one grantor of 

PART V. SECT. e. 

insane aduU 

infant, gave to M. a promiwory 


I an annuity is not avoided bj thi M$my 
who grants in the same deed. 

Suppose a young man left with £10,000 per 
annum, which is directed to accumulate until he 
is of age, & if a guardian for the necessary subsist- 
ence of the young & his education ag^ 
to raise money by this mode of annuity & the 
guardian joins therein for security it would be 
very hard if this security could be vacated (Lord 
Mansfield, O.J.). — ^BLaw v. Ogle (1811), 4 
Taunt. 10 ; 128 E. B. 230. , _ ^ ^ ^ ^ 

851 . .] — Deft. & an infant 

who had granted an annuity, covenanted jointly 
& severally for the due payment of the same ; — 
Held : the infancy of the grantor did not avoid 
& exonerate deft, from his separate contract. — 
Gillow V. Lillie (1836), 1 Bing. N. 0. 695 ; 1 
Hodg. 160 ; 1 Scott, 697 ; 4 L. J. 0. P. 222 ; 131 
E. R. 1285. 

862 . Acceptance of bill by partners.] 

— ^If one of two partners is an infant, the holder 
of a bill accepted by both partners may declare on 
it as accepted by the adult only in the names of 
both ; & if deft, pleads in abatement that the 
other partner ought also to be sued, pltf. may 
reply his infancy, & it is no departure. 

There is a binding contract as to the adult 
though void as to the infant (Lord Mansfield, 
O.J.). — ^Burgess v. Merrill (1812), 4 Taunt. 
468 ; 128 E. R. 410. 

Annotation : — ^Befd. Boyle t?. Webster (1852), 17 Q. B. 950. 

858. Promissory note by father & 

son.] — Pltf. sued defts., father & son, on a pro- 
missory note given in respect of a loan to the son, 
who was under age when the money was advanced 
to him. The father joined in the note in order to 
facilitate the transaction, understanding that the 
debt would be paid when the son came of age. It 
appeared that in all probability pltf. knew that the 
son was under age : — Held : the true meaning of 
the transaction was that the father acted as 
principal borrower, & therefore, although by the 
infants’ Relief Act, 1874 (c. 62), the son was not 
liable, the father was liable as principal. — 
Wauthier V, Wilson (1912), 28 T. L. R. 239, 
0. A. 

364. Enforcement against adult — Whether 

Infant must be Joined — Discontinuance against 
Infant.] — Where pltf. declares on a joint contract, 
& one deft, pleads infancy, pltf. cannot enter a 
nolle prosequi & proceed against the other deft, in 
that action, but should commence a new action 
against the adult deft, only.— C handler v. 
Parkbs (1800), 3 Esp. 76, N. P. 

Ain^tations : — ^Folld. Jaflray v. Frebaln (1803), 5 Esp. 47. 
Consd. Burgess v, Merrill (1812), 4 Taunt. 468. 


866, j a, joint action, where 

one deft, pleads infancy, pltf. cannot enter a 
nolle prosequi as to him, proceed against the 
others. — Jaffray v . Prbbain (1803), 6 Esp. 47, 
ISf. . 

868. -- — j — In an action against 

two on joint promises, defts. pleaded severally. 
Both pleaded non assumpsit, & one infancy. Pltf., 
in answer to the latter plea, admitted on the 
record that he could not deny the infancy ; A he 
entered a nolle wosequi as to deft, pleading it, 
but went to trwu against the other ; — Held : he 
could not recover against this last, his admission 
on the record being conclusive evidence that there 
was no joint promise. The effect of such admission 


pittohase-money of a 
buggy, ind.or8ed by bi g tatbor, who 
22* mini & tmable to under- 

wand what he was doing. The father 


received no oonslderatlonf dc H. was 
not aware of hla oondition: — BM: 
the father’s estate was not liable. — 
Re JauXs (1881), 9 P. H. 88.— €AN« 
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^i,vei.]— In aamjmpsU a plea in atetem^ th^ 
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1 a iole wm M SfX i (1810) 

Tamit* 807 1 188 & t2St* 

ggg, ^e] — BOYLB V. WEB8T 

No> 359> ttnit. 

8S9. — ^ By neeillo perfoniaiiee 

iajtmetion — Blieet of uifiuiqr.] — Lcwlet 
BAVBNSdtorr, No. 199, onfe. 

Bill of axebange— By Infftnt m agent for adult.] 

Nee No. 70, ante. 

Drawn by partners .] — See No. 362, ante. 


Part VI. — Misrepresentation as to Age. 


Sbcjt. 1.— in general* 


860. Liability of infant for fraud.] — Johnson 
V. Pye (1066), 1 Sid. 268 ; 1 Keb. 906, 918 ; 1 
Lev. 109 ; 82 E. B. 1091, 

Annotations: — ^Apld. Jenninga v. Rundall (1799), 8 Term 
Rep. 335. Gosnd. Stlkeman n. Dawson (ls47), 1 De G. & 
Sm. 90. Apld. Liyerpool, Adolph! Loan Assoon. v. Fair- 
hnrst (1854), 9 Exoh. 422. CoxuBd. Wright v. Leonard 
(1861), 11 C. B. N. S. 258. Folld. Leslie v, Sheill, [1914] 3 
K. B. 607. Befd. Moe v. Howett (1852), 8 Exch. 146 : 
Bartlett v. Wells (1862), 1 B. & S. 836 ; Edwards v. 
Porter, [1925] A. G. 1. Hentd. R. v. Grantham (1708), 
11 Mod. Rep. 222. 

861. .] — An infant is not liable for a 

fraudulent representation that he was of full age, 
whereby a party has been induced to contract 
with him. — Liverpool Adblphi Loan Aj9Socn. v. 


Pairhurst (1854), 9 Exch. 422 ; 2 C. L. R. 612 ; 
22 L. T. O. S. 318 ; 18 Jur. 191 ; 2 W. R. 233 ; 
8vh nom, Pairhurst v, Liverpool Adelphi Loan 
Assocn., 23 L. J. Ex. 163. 

AnnotcUiona : — Oonsd. Bartlett v. Wells (1862), 1 B. &: S. 
836. Apld. LesUe v. Shell], [1914] 3 K. B. 607. Reid. 
Wright V. Leonard (1861), 11 O. B. N. 8. 258 ; De Roo v. 
Poster (1862), 12 C. B. N. S. 272 ; Earle v, Kingscote, 
[1900] 2 Oh. 685 ; Burdett v. Horne (1911), 27 T. L. R. 
402 ; Cole v. De Traflord, [1917] 1 K. B. 911 ; McNealle. 
Hawes, [19231 2 K. B. 538 : Edwards e. Porter, [1925] 
A. C. 1. Mentd. Re Beauchamp, Ex p. Beauchamp (1904), 
73 L. J. ]£. B. 311. 


862. -.] — The law is settled, that a married 

woman is liable with her husband for her torts, 
but that, on the other hand, she is not liable on 
her contracts made during coverture. The law 
is the same as to infants : they are liable for their 
torts, but not (with certain exceptions) on their 
contracts. There is a class of intermediate cases, 
partaking partly of the nature of contracts & 
partly of the nature of torts, in which the question 
arises to which category they are to he referred. 


It is not easy to lay down any general rule on th 
subject : but 1 conceive that, at all events, mis 
representations on the faith of which pitf. ha£ 
acted, & which might have been treated by him 
as contracts or warranties, are not binding on the 
feme covert or the infant ; for, if they were binding, 
then the protection, which the law throws over 
married women &; infants would be in great measure 
withdrawn. Thus, a misrepresentation by an 
infant that he is of full age, or a false statement by 
a married woman that she is discovert are no groimd 
of action (Bylbs, J.). — ^Wright v. Leonard (1861), 

11 C. B. N. S. 258 ; 30 L. J. 0. P. 365 ; 5 L. T. 
110 ; 8 Jut. N. S. 415 ; 9 W. R. 944 ; 142 E. R. 
796. 

Annotations : — Consd. Bartlett v, Wells (1862). 1 B. & S. 
836. Reid. Bumard e. Ha^s (1863), ii C. B. N. 8. 45 ; 
Earle t>. KU^oote, [1900] 2 Oh. 685 ; McNeall e. Hawes, 
[1923] 2 K. B. 538 ; Edwards v. Porter, [1925] A. 0. 1. 

868, J — A. replication, “ on equitable 

grounds,*' to a plea of infancy, that deft, fraudu- 
lently contracted the debt by means of a false 
& fraudulent representation that he was of full age, 
is bad, on the ground of departure, & disclos&g 
no answer in equity. — De Roo v. Poster (1862), 

12 C. B. N. S. 272 ; 142 E. R. 1148. 

Annotations .•—Reid. Miller v. Blankley (1878), 38 L, T. 
627 ; LesUe v. Shioll (1913), 29 T. L. R. 554. 

364. .] — Edison - Bell Consolidated 

Phonograph Co., Ltd. v. Smith (1906), 119 L. T. 
Jo. 100. 

865. Money lent on misrepresentation — Whether 
infant liable lor fraud.] — declaration alleged that 
deft, requested pltf. to lend him a sum of money, 
A; falsely, deceitfully, 6^ fraudulently represented 
himself of full age, & that pltf., cording in the 
truth of that representation, lent him the money on 


part VI. sect. 1. 

860 i. Liability of infant for fravA ,] — 
If a minor fraudulently represents 
himself to be of age, for the purpose 
of eileoting a loan of money, he will 
not be permitted afterwards to set 
up the tact of his infancy as a defence 
to a suit to enforce payment of a 
security created by hiin on edeoting 
suoh loan. — Q oyeb v , Mobbison (1878), 
26 Gr. 69.— CAN. 

860 ii. .] — To make an infant 

Uable upon a mtge. of bis property 
there must be a direct misrepresenta- 
tion by him as to his age, tbe execution 
of the instrument not being In itself a 
suffloient representation. — (C onfedera- 
tion Life Assoon. v , Kinnbar (1896), 
23 A. R. 497.— CAN. 

860 lil. — .1 — Unless for neces- 
saries, the contract of an Infant is not 
binding on him, nor is he liable for a 
trandnlant representation that he to of 
fall age vdimby the pltf. to todnoed to 
contract with him : & he to entitled to 
plead infancy In order to escape from 


a contract procured by hto fraud when 
an Infant. — Jeweix v. Broad (1909), 
19 O. L. R. 1 ; affd. 20 O. L. R. 176.— 
CAN. 

860 !▼. .] — Pltf. V when an Infant, 

conveyed land to deft. L., 8c made an 
acknowledgment representing herself 
to be of full age, L. did not know that 
pltf. was an Infant. Pltf. knew her 
own age 6c knowingly withheld the 
truth, being aware of tbe position in 
law : — Htla: the ct. should not 
assist pltf. to take advantage of her 
own fraud, to recover the land which 
she had conveyed. — Gbeoson v. Law 
8c Barry (1914), 26 W. L. R. 576 ; 
6 W. W. R. 1017 ; 19 B. O. R. 240.— 
CAN. 

860 V. .] — ^A sum of money was 

advanced to a minor by a mtgee. 
secured by a mtge. of house property 
on the representation by the minor 
that he was of age, Sc the mtgee. was 
deceived by snob false representation : 
— BtH : the mtgee. was entitled to a 
mtge. decree against the property of 


the Infant. — S abal Ohand Mittbr v. 
Mohun Bibi (1898), I. L. H. 25 Ckilo. 
371 ; 2 O. W. N. 18. 201.— IND. 

860 vl. .] — Where deft, repre- 

sented himself to be of full age, 8c 
pltf. was misled by the false repre- 
sentation : — Held : Evidence Act, 
B. 115. is appUoable Sc deft.'s plea of 
minority could not be heard. — 
Wabinda Ram v. 8ita Ram (1920), 
I. L. R. 1 Lah. 389.— IND. 

860 vil. .1 — In an action on 

foot of promissory notes bearing 
interest one of the makers of the 
notes pleaded infancy. Reply, that 
the consideration for the notes con- 
sisted of money lent for the paraose of 
being applied 8c afterwards in fact 
expended for necessaries fog such deft, 
8t at the time of the loan & of the sriM.kiny 
of the notes deft, fraudulently repre- 
sented himself to be of full a^ 8c there- 
by induced nltf. W advance the 
money HeloT ; on demurrer t^t 
^th replies were bad, — B atbuan v. 
KiHOfirroN (1880), 6 L. R. Ir, 828. — 1R« 
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Intants and Childben. 


Sect. 1. — In general. Sect 2 : Sub-secta. 1 d: 2«] 

certain conditions, averring that deft, at the time 
of making the representation was an infant, as he 
himself well knew, & that he refused to repay the 
loan or comply with the conditions, to the damage 
of pltf. The ct. granted leave to deft., under 
0. L. P. Act, 1862 (c. 70), s. 80, to demur to this 
declaration, & plead not guilty, with a traverse 
that pltf. connded in the alleged fraudtdent 
representation : on an affidavit of deft. *8 attorney, 
that he was informed & believed that deft, had 
just cause to plead those pleas, & that the declara- 
tion would bo held bad in substance on demurrer, 
& tliat the objections raised to it by demurrer were 
good So valid objections in law. Semble : the 
action would not lie. — ^Price v, Hbwbtt (1853), 
8 Exch. 146 ; 20 L. T. O. S. 191 ; 17 Jur. 4 ; 1 
W. B. 114. 

Annotation: — ^Eeld. De Roo u. Foster (1862), 12 C. B. N. S* 

272. 

806. Contract void under statute — Whether 

infant estopped from relying on statute.] — Deft., 
when under 21 years of age, obtained an advance 
from pltf. & signed a promissory note for £700 in 
respect thereof. Deft., at the time of the loan, 
representcad to pltf. that he was over 21 years of 
age : — Held : the contract was void under Infants 
Relief Act, 1874 (c. 02), So deft, was not estopped 
from relying on the statute by the fact that he 
had made a misrepresentation as to his age. — 
IjEVENe V, Brougham (1909), 25 T. L. B. 266 ; 
53 Sol. Jo. 243, C. A. 

Annotaliona Reid. Stockn v, Wilson, 11913] 2 K. B. 235 ; 

Leslie V. HhelU, flU14] 3 K. B. 607. 


Sect. 2.~-LIABILrrY IN EQUITY. 

SUB-SBC3T. 1. — In General. 

367. No advantage from own fraud.] — I must 
also deny what has been advanced in the argument 
of the present case, that either by the law of 
England, or any other law, every contract made by 
an infant is void. 

By our law some agreements bind absolutely, 
some are void, some are voidable. Contracts for 
necessaries, such as diet, education, etc., are good. 
So the infant’s body liable to be taken in execution 
for them. So of a sum advanced for taking an 
infant out of gaol. Infancy never authorises 
fraud ; as, if goods were delivered to an infant, 

he embezzle them, trover would lie against 
him ; or if he took an estate, So was to pay rent 
for it, he should not hold the estate, So defend 
hii^lf against payment of the rent, by pretence 
of infancy. If an infant pays money with his own 
liand, without a valuable consideration for it, 
he cannot get it back again. If he receives rents, 
he cannot demand them again when of age. 

Bettor terms may be obtained for infants by 
parents So guardians than when they are of full 
age ; by much the greatest number of women are 
married when imder age ; but they are not 
thereby to be made an instrument to defraud 
others, for there is no difference in effect whether 
the fraud be premeditated, or the circumstances 
by subsequent events be turned into fraud. If 
the statute of Hen. 8 had never been made, cts. 
of equity would have given relief; but I am 
clearly of opinion that infants are barred under 


that statute. That act was made for uses, not for 
jointures: this is a provision arising out of the 
general consequences of uses (Lord Mansfibld). 

An infant so near of age, wanting only[ two 
months, might bind herself as to personal rights. 
She was capable of devising away all her own 
person^ estate. This is not so strong. It is not 
to deprive her of her own, but to exclude her of 
the contingency of any part of her husband’s 
personal estate (Lord Hardwickb). — Bucking- 
hamshire (Earl) v. Drury (1762), as reported in 
2 Eden, 60 ; 28 E. B. 818, H* L. 

Annotations: — Oonsd. Caruthers i;. Caruthera (1794), 4 Bro. 
O. 0. 600 ; Holmes v, Blogg (1818), 2 Moore, 0. P. 652 ; 
Seaton v. Seaton (1888), 13 App. Cas. 61; Cowem v. 
Niold, [1912] 2 K. B. 419. Befd. Dumfordv. Lane (1781), 
1 Bro. O. 0. 100 ; Maddon v. White (1787), 2 Term Rep. 
169 ; R. e. Shinfleld (1811), 14 East, 641 : (Jorbet v. Corbet 
(1824), 1 Sim. So St. 612 ; Oorpe v. Overton (1833), 3 Moo. 
k S. 738 ; Hobson v. Perraby (1846), 2 OoU. 412 ; N. W. 
Ry. e. M'Miohael, Birkenhead, Lancashire So Cheshire 
Junction Ry. v, Pilcher (1861), 6 Exch. 114 : Dyke v. 
Rondall (1862), 2 De G. M. So G. 209 ; Field v. Moore 
(1866), 7 De G. M. So G. 691 ; Cooper v. Simmons (1862), 
7 H. & N. 707 ; Clements r. L. So N. W. Ry., [1894] 2 

§ . B. 482 ; Hamilton v. Vaughan -Sherrin Electrical 
ngineerh^ Co. (1894), 43 W. R. 126 ; Leslie v. Shell], 
[1914] 3 K. B. 607. Mentd. Daniel v. Adams (1766), 
Amb. 495 ; Beokford v. Wade (1805), 17 Ves. 87 ; Smith 
V. Jersey (1821), 3 Bli. 290. 

368. .] — (1) A man cannot be charged in 

equity, after his majority, on a purchase or sale, 
or contract, made during his minority, on the 
mere ground, that, without any false assertion by 
the inJant, the other party believed he was not a 
minor. So dealt with him on the supposition that 
only adults could enter into such transactions. 
The ct., therefore, refused to entertain a bill for 
an injunction to restrain an action brought to 
recover certain railway shares wliich had been 
sold So assigned, by deed, to pltf. in equity, by 
pltf. at law, during the infancy of pltf. at law, 
thoi*e being no evidence against pltf. at law of 
misrepresentation as to his infancy. 

(2) Unquestionably it is the law of England, that 
an infant, however generally for his own sake 
protected by an incapacity to bind himself by 
contracts, may be doli capax in a civil sense, So for 
civil purposes, in the view of a ct. of equity, 
though perhaps only when pubertati proximus or 
older. So not, I suppose, at so early an age as in a 
criminal sense. So for criminal purposes. So may 
therefore commit a fraud for which, or the conse- 
quences of which, he may after his majority be 
made civilly answerable in equity. I am not now 
speaking of cases in which infants, if liable at all, 
are liable at law only, or in which adults, if suable 
in respect of acts done during infancy, are suable 
at law only. But as far as equity is concerned, 
the practical application of the rule or doctrine 
to which I have been just referring must nob 
seldom, I conceive, be matter of much delicacy 
So difficulty. I agree with a learned author, who 
says, that in what cases in particular a ct. of equity 
will thus exert itself it is not easy to determine 
(Knight Bruob, V.-O.). 

(3) Pltfs. seem substantially to contend for not 
less than this general proposition, that if a minor 
deals in a matter of contract with a person, who, 
having no notice of the minority, does, without 
any representation to him on the subject, believe 
the minor to be of full age, the minor is, after his 
majority at least, answerable in equity to that 
person for the contract or the consequences, or 
wble in equity to be compelled to restore him to 


PART VI. SECT. 2, SUB-SECT. 1. 

867 i. No adoantage from mtn fraud.] 
-In a ct. ot equity an infant stands 


iu no dlllerent position from a person 
^ fM relation to mattm of 

fraud, K therefore if he makes a 
representation upon which another 


persOh acts, he will not be allowed to 
impeach the validity of it on the 
ground of his minority. — ^W ilbur v. 
JONBS (1881), 21 N. B. R. 4*— CAM. 



Pabt VI.— Misbbpkesentation as to Age. 


his original position. Not referring, aa I do not 
refer, to a case of necessaries, or any case where 
the law x>ennits an infant to contract, or any case 
where the point is purely & merely legal, I am not 
awaro that such a proposition is founded in 
principle, or supported by authority that binds 
the ct. It seems to me full of danger & evil — ^as 
was said at law in a case already mentioned, where 
it was held that an action of deceit would not lie 


upon an assertion by a minor that he was of full 
age (Knight Bruce, V.-O.).— ^Stikbman v. Daw- 
son (1847), 1 De G. & Sm. 90 ; 4 By. & Can. Cas. 
685 ; 16 L. J. Ch. 205 ; 8 L. T. O. S. 661 | 11 Jur. 
214 ; 63 E. R. 984. 


Anmt^ioM :--A8 to (I) Oonsd. MlUer v. Blankley (1878). 38 
h (2) Held. Stocks v. Wilson, [1913] 2 

K. B. 235 ; Leslie v. ShleU, [1914] 3 K. B. 607. Gtmerally, 
Mentd. Wright v. Leonard (1861), 11 C. B. N. S. 268. 


369. -.] — yoimg man of the ago of seven- 
teen, previous to his marriage with a woman 
possessed of personal property, executed a marriage 
settlement, by which he covenanted to pay £1,000 
to the trustee. Before executing it, being asked by 
the solr. of the intended wife whether he was of 
age, he said he believed he was. The intended 
wife, however, knew that he was not. After the 
marriage he received the wife’s personal estate, 
& after her death refused to pay the £1,000 : — 
Held : as the wife was not misled by the mis- 
representation, the settlement was not binding 
upon the husband when he came of age. — ^N elson 

V. Stocker (1869), 4 De G. & J. 468 ; 28 L. J. Ch. 
760 ; 33 L. T. O. S. 277 ; 5 Jur. N. S. 761 ; 7 

W. R. 603 ; 46 E. R. 178, L. JJ. 


Amwiaiions : — ^Apld. Mohorl Bibee v, Dharmodas Oboao 
1903), 19^T. JL R. 295. Consd. LosUe r. Sheill, [1914] 
3 K. B. 607. Refd. Burton t>. Levey (1891), 7 T. L. R. 
248. Mentd. Wright v. Leonard (1861), 6 L. T. 110. 

370. Assurance of land — Whether set 


aside.] — If an infant /eme covert, with intent to levy 
a fine to the uses of herself & husband, declare 
herself of age, when examined by comrs. under a 
dedimus potestaiem, when in fact she was greatly 
under age, yet the fine cannot be set aside, although 
there is strong grounds that the examination was 
collusive. — ^Barrow v. Parrot (1677), 1 Mod. 
Rep. 246 ; 86 E. R. 858 ; svb nom. Perrot’s 
Case, 2 Vent. 30. 

371. Creditor not misled.] — Stikeman v, Daw- 
son, No. 368, ante, 

372. .] — Nelson v, Stocker, No. 369, 

ante, 

373. ^ ,] — If persons choose to supply goods 

to an infant on credit, they take the chance of 
being paid. Such is the law, & I am not prepared 
to say that there is any absurdity or hardship in 
it, or that it ought to be altered. That is not my 
province. It is said, however, that a different 


rule prevails in equity, & that when an infant hat 
committed a fraud by representing that he is nol 
an infant in order to obtain possession of goods 
he can be made liable in equity for the mis- 
representation. In such cases the ct. has taker 
into consideration the appearance of the infant 
for that is a very material matter. If the 
representation were made by a boy of ten years 
old, it would be impossible that the person to whom 
it was made could have relied on it. But if a man 
who is apparently of full age represents that he ia 
of full age, the person to whom he makes the 
representation may well be deceived by it. An 
infant is capable of committing a fraud in equity 
just as he is capable of committing a crime, & 
may be made liable for it (Jbssel, M.R.). 

An infant does not by filing a liquidation 
{^tition acquire full age. . . . He cannot . . . 
either obtain advantages or entail on himself the 
disadvant^es of such a proceeding. By adopting 
a proceeding which would only be valid if ho was 
an adult he does not make himself an adult ; ho 
cannot in that way alter his status of infancy 
(Jessel, M.R .). — Re Jones, Ex p, Jones (1881), 
18 Ch. D. 109 ; 60 L. J. Ch. 673 ; 46 L. T. 193 ; 
29 W. R. 747, 0. A. 

AnnotcUiona : — ^Beld. Taylor v. Jolmston (1882), 19 Ch. D. 

602 ; Dimoan v, Dixon (1890), 44 Oh. D. 211 ; Woolf v. 

Woolf, [1899] 1 Ch. 343 : Stocks v, Wilson, [1913] 2 K. B. 

235 ; LesUe v, Sheill, [1914] 3 K. B. 607. 

374. Knowledge of infant.] — ^W right v. Snowb, 
No. 380, post, 

375. Charge given during infancy — Subsequeni 
charge — Knowledge of mortgagee.] — An infant 
charged his reversionary interest in a fund with 
payment of a sum lent to him upon his promissory 
note, & executed a statutory declaration stating, 
untruly, that ho was then of full age. After 
attaining twenty-one, he mortgaged his interest 
in the fund for an amount, exceeding what was 
ultimately available without disclosing the fact 
of the prior charge : — Held : the charge given by 
the infant during bis infancy & incapacity to 
contract was avoided by the subsequent mtge. 
executed by him when of full age & capable of 
contracting to a mtgee. without notice. — I nman 
V, Inman (1873), L. R. 15 Eq. 260 ; 21 W. R. 
433. 


Sub-sect. 2. — Restitution. 

376. Whether ordered against Infant — Money 
lent.] — Stocks v, Wilson, No. 213, ante, 

377. .] — An infant obtained loans 

from a firm of money-lenders by a fraudulent 
misrepresentation that he was of full age : — Held : 
the iiffant was not liable to repay the loans either 


3741. Knowledge of infant.^ — Where 
au iufant obtained a loan upon the 
representation, which ho knew to be 
false, that he was of age : — Held : no 
suit to recover the money oould be 
maintained against him, there being 
no obligation binding upon the inlam 
which could be emorood upon tho 
contract either at law or in equity, — 
DnANBHTLL V, RaM CHUNDEB QUOSB 
(1890), 1. L. R. 24 Calc. 265 ; 1 

C. W. N. 270.— IND. 


874 ii. 


— — ,] —A minor represeutlni 

himself to be of full age sold oertah 
property to A. 8c executed a reglsterec 
deed of sale. The deed contained c 
r^tal that he was 22 years of age 

in a suit by htm to set asidf 
me sale on the ground of his minority 
he was estopped. — G anesh Lala v, 
(1895), I. L. R. 81 Bom. 198.— 

nil#. 

J.— VOL. xxvnu 


875 i. Cfiarge given during infancy — 
8ub8€<ment charge — Knowledge of mort- 

? agee.] — A married woman under 
wenty-one but representing herself 
to be of full age, conveyed l^d to a 
bond fide purchaser for value, Sc the 
conveyance was duly registered. After 
attaining majority, the married woman 
Sc her husband Joined in a voluntary 
deed to another person as trustee 
for her, Sc he subsequently sold the 
land. Sc his vendee, on the same day, 
gave a mtge. thereon : — Held : xhe 
married woman, notwithstanding her 
nonage, was bound by her representa- 
tions as to her being of age ; Sc the 
other parties having acquired their 
interests with full knowledge of the 
existence of the deed by her to the 
purchaser. Sc after the registration 
thereof, took subject to all the i^hts 
of the purohasor. — B bnnbtto v, Hol- 
PEN (1874), 21 Qr. 222. — 0AM. 


PART VI. SECT. 2, SUB-SECT. 2. 

876 i. Whether ordered against infant 
— Money letU.] — Where a minor has 
obtained money by misrepresenting 
his age, that amounts to fraud Sc ho 
may be made to refund it. but in the 
absence of fraud a refund cannot bo 
ordered. — Vaikuntabama Pillai v, 
A^imooi^Ohettiar (1914), 1. L. R. 
38 Mad. 1071. — IND. 

876 il. ,] — ^Whether or not tho 

doctrine of estoppel applies to a con- 
tract entered Into by a minor, where 

g orsons who are in fact under age by 
dse 6c fraudulent miarepresentationB 
as to their age induce others to purohaso 
property from them, they are liable In 
equity to make resUtution to the 
pUTOhasers tor the benefit they have 
obtained before they can recover 
possession of the property sold. — • 
Jagar Nath Singh e. Lalta Prasad 
11908), 1. L. R. 81 AU. 21.— IND. 

K 
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Infahts and Children. 


8^* 2 « — Liability in equity: Svb^aeda. 2 » 3 <£; 4 . 
Bed. 8. Part VII. Sect L] 

a 4 Si damages for fraudulent misrepresentation, or 
as moneys had & received by the infant to the use 
of the lenders, or on the ground that the infant 
was compellable in equity to refund the moneys 
which he had obtained by fraud. — T jESLIK (R.) 
Ltd. V, Sheill, [1914] 3 K. B. 607 ; 83 L. J. K. B. 
1146 ; 111 L. T. 106 ; 30 T. L. R. 460 ; 68 Sol. 
Jo. 463, 0. A. 

AnnotationB : — ^Rsfd. Fawcett v. Smethurst (lOli)* 84 
L. J, K. B. 473 ; Mahomed Syedol Ariffln v. Yeoh Ooi 
Gark, [1916] 2 A. O. 676. 


Sub-sect. 3. — ^Misbeprbsbntation to Trustees 

AND Executors. 

878. Payment of funds by trustees — Whether 
Infant entitled to repayment.] — married infant, 
by the solicitation of himself & his brother, an 
attorney, obtained a transfer of stock from 
trustees, a few months before he came of age, & 
after coming of age, received a transfer of the 
residue of the stock to which he was entitled ; & 
then assigned all his property to two creditors, who 
had struck a docket against him, they agreeing not 
to prosecute the docket ; — Held .* to be a fraud 
in the infant ; he recognised the payment when of 
age, & therefore, & because the agreement was 
contrary to the spirit of the bkpt. laws, such 
assignees were not entitled to call for a repayment 
of the money paid during the infancy. 

Though in general a payment to an infant may 
be bad, yet if the infant practices a fraud, he is 
liable for the consequences. . . . The concealment 
of his infancy, under such circumstances, certainly 
was a fraud & precludes him or his assigns, who 


stand meoiselT in bis situation from calling for a 
repayment (Piumeb, *OoftT v. GmnpogBK 

(1^6r2 Miidd. 40 ; 66 B. k 260. 

127. Slpld. Leslie v* Sheill, [191^ 3 K. B. 607. »6la* 

Stikeman v* Dawson (1847), 1 ^ 

e. Hodgson (1861), 30 Beav. 19 ; Woolf v, Woolf, [1899] 

1 Ch. 343. 

379. Representation by parents.] — 

Overton v. Banister, No. 116, ante. 

380, Release to executor.] — (1) Where a 

person represents to another that he is of age, &i 
executes to him a release, upon which the latter 
acts : — Held : he could not afterwards impeach the 
validity of the release on the ground of his minority ; 
& it was immaterial whether he was aware or not of 
the incorrectness of the representation. 

(2) Where the answer of an extrix. alleged a 
release to have been executed by pltf., a legatee, 
& that he had then stated that ho was of age, but 
contained admissions from which his minority at 
the time might be inferred : — Held : such 
admissions did not entitle pltf. to an inquiry 
whether he was a minor at the date of the trans- 
action. — ^Wright v. Snowb (1848), 2 De G. & Sm. 
321 ; 64 E. R. 144. 

Annoialions: — Ae to (U Oonsd. Miller v. Blankley (1878), 

38 L. T. 627. Befd. Haanah v. Hodgson (1861), 30 Beav. 

19 ; (Cornwall v. Hawkins (1872), 26 L. T. 607 ; Leslie v. 

Sheill, [1914] 3 E. B. 607. 


Sub-sect. 4. — ^Misrepresentation to Lessor. 
See No. 307, ante ; No. 666, post. 


Sect. 3.~~BANKRUPTCY PROCEEDINGS. 

See Bankruptcy, Vol. IV., p. 29, Nos. 231-236. 


Part VII. — Torts. 


Sect. l.—IN GENERAL. 

381. Tort independent of contract — Infant 
liable.] — Smally v. Smally, No. 36, ante, 

382. .] — Bristow v. Eastman, No. 

403, post, 

888. Stikeman v, Dawson, No. 

368, ante, 

834, j — Wright v. Leonard, No. 

362, ante, 

385. Tort arising out of or connected with con- 
tract — Liability dependent on substantlai nature of 
action — Warranty of horse.] — Infancy is a good 
defence to an action on the warranty of a horse. — 
Howlett V, Haswbu:, (1814), 4 Comp. 118, N. P. 

388, j — Where the substemti^ 

ground of action is contract, pltfs. cannot, by 
declaring in tort, render a ^rson liable who would 
not have been liable on hk promise. Therefore, 
where pltf. declared that, having agreed to exchange 
mares with deft., deft., by falsely warranting his 
mare to be sound, well knowing her to be unsound, 


falsely & fraudulently deceived pltf., etc. : — Held: 
infancy was a good plea in bar. — Green v. Green- 
bank (1816), 2 Marsh. 485. 

AnTwtations : — ^Expld. Bai'tlott v. Wells (1862), 1 B. & S. 
836. Refd. Lopes v. De Tastet (1820), 1 Brod. 8c Bing. 
538 ; Marzetti v, Williams (1830), 1 B. & Ad. 415 : Gode- 
tToy V, Jay (1831), 7 Bing. 413 ; Stikeman v. Dawson 
(1847), 1 Do G. & Sm. 90 ; Alton v. Mid. Ity. (1866), 19 
C. B. N. S. 213. 

387. Damage to hired horse.] 

Pltf. cannot convert an action founded on a 
contract into a tort so as to charge an infant deft. ; 
therefore where pltf. declared that at deft.’s request 
he had delivered a mare to deft, to be moderately 
ridden & that deft, maliciously intending, etc., 
wrongfully & injuriously rode the more so that 
she was di^aged, etc. ; — Held : deft, might plead 
bis infancy in bar, the action being founded on a 
coniract.-^ENNiNGS V, Rundall (1799), 8 Term 
Rep. 336 ; 101 E. R. 1419. 

AnnotaHons : — OolUkl. Oanch v. White (1836), 1 Bing. N. 0. 
414. ^Id. Bartlett v. Wells (1862), 1 B. sTs, 836. 
Coxttd. Walley v. Holt (1876), 35 L. T. 631 ; Fawcett v. 


PART VII, SECT. 1. 

k. LiaXHlity of pcureni ,} — The doc 
trine of the liability of a master for hi 
Berrant’B negligence applies in the caa 
of the implied relationsnip of master 8 
serrant sometimes existing betweei 
parent Sc child, but as in i&e case o 
mjuf^ Sc servant so in that of pwran 
Sc child there is no liability If at th 
iwglliwiit act is committef 
the child is engaged in bis own 


& not on the parent’s behalf.* -Fiijb v 
Unger (1900): 27 A. R. 468.- 

, ~ •] — A father is. not liabli 

for ne&digenoe in allowing h fn fourth 

S ear old son to go out alone with a gux 
i game, if the boy has hem 
tiainod in the use of a gun S 
onum^y exmises great oare ii 
^ndllng It ; but the son will be liabU 
4^°^ws .for the oonseguenoes a 
®**'0ia6®nca8 in fixing the gun so as t< 


start a prairie fire which destroys 
pltf. *8 property. — T urner v, Snider 
(1906), 16 Mtm. L. R. 79.— CAN. 

m. -.] — Apart from the prin- 

ciples of the law of agency, a parent is 
not responsible in the ab^oe 
negligence on his own part, for the 
negUgenoe of his child. — Kenealt v , 
kZeuxjl (1906), 26 N. Z. L. B. 

M.Z. 


— Hdd : there was no 


Part VII.— Tobts, 




« ... K. B. 4T3 J liMUe v. SheUl 

. ._ ■ B* Oreeii •. Greonlxuak (1816), 5 

^ 485 : Po*zl V. 8Sipton(i838), 8 L. J. Q. B. 1 : 
Dawson (1847 f, 1 Do (3. 6c Sm. 90 : Liverpool 
Loan Assocm. v, Falilnirst (1854), 9 Bxoh. 422 ; 
Re l un g & King, Bx p. Unity Joint Strok Mutual Banking 
Aesron. (1858). 81 L. T, O. S. 124; Morgan u. Ravey 

131 ; gurnard v. Haggis (^863), 14 

03; 


» Earle v\ KlngBoote,*[190 
Edwards u. Porter, [1925] A. 0. 1. 



1 Ch. 


BB®* .]• An infant, a 0am- 

bndge undergraduate, himd. a mare for a ride along 
the TOad, being expressly told that she was not fit 
for leaping. The mare was put to a fence, & in 
taking it fell upon a stake & was so injured that 
she died : — Held : the infant was guilty of an 
actionable wrong, & therefore liable irrespective 
of the question of necessaries. 


(2) The nature & extent of the liability of an 
infant or a married woman cannot be changed by 
suing ex delicto in respect of a claim drifting on a 
contract. — ^Burnard v. Haggis (1863), 14 O. B. 
N. S. 45 ; 2 New Rep. 126 ; 32 L. J. 0. P. 189 ; 
8 L. T. 320 ; 9 Jur. N. S. 1325 ; 11 W. B. 644 ; 
143 E. R. 300. 


Annotali^ :-rA8 to (1) Folld. Walley v. Holt (1876), 35 
L. T. 631. Consd. Earlo v. Kingsoote, [1900] i Ch. 203. 
Raid. Fawcett v. Smethurst (1914), 84 L. J. K. B. 473. 
Aajo (2) Raid. Fawcett V. Smethurst (1914), 84 L. J. K. B. 
473 ; Leslie v. Sheill, [1914] 3 K. B. 607. 


889. >,] — In an action to recover 

damages for injuries to a mare of pltf., whilst let 
on hire to deft., the statement of claim adleged that 
deft, hired from pltf. a mare & dogcart, to go from 
M. to 0. &: back, on the express conditions that only 
one other person besides deft, should be carried 
on any part of the journey in the dogcart, & that 
the mare should be driven from M. 0. &; back, 
& nowhere else ; that in violation of the conditions 
deft, carried on his return journey three other 
persons besides himself in the dogcart, & also 
drove the mare a greater distance than from M. to 
0. & back, viz. to B., four miles beyond 0., & 
back to M. ; & deft, also, instead of using due care 
& diligence in driving the mare at a reasonable 
pace, as it was his duty to do, drove her furiously, 
carelessly, & negligently, & beat & otherwise iU- 
treated her, that the mare on her return was found 
to be badly cut, bruised, & injured, & was suffering 
greatly, owing to having been overdriven, & that 
her injuries, by reason of the negligence, misuser, 
& improper conduct of deft, were so great, that 
pltf. was obliged to have her destroyed. In his 
statement of defence, deft, did not admit pltf.’s 
statement of claim, or his claim or any part of it, 
& he denied the want of due care, etc., in driving, 
or that he drove furiously, etc., or beat or otherwise 
illtreated the mare, or that any injury was done to 
her by reason of any negligence on his part ; & he 
said that at the time of the supposed contract & 
letting to hire he was, & still is, an infant \mder 
twenty-one years ; & it was contended on the part 
of deft, that, bei^ an infant, he was not liable 
in the present action. The facts as set forth in the 
statement of claim were proved at the trial, a 


verdict was found for pltf. for iB25, A on & rule to 
set that verdict aside, & for a new trial, on the 
ground that the evidence did not establish deft. ’a 
liability : — Held : it was clear from the statement 
of claim, the whole of which must be looked at in 
order to see whether the case was substantially 
in contract or in tort, that pltf. claimed damages 
for a tort ; & in addition to breaking the contract, 
deft., by driving the mare at an excessive speed, 
& undulv flogging, Sc otherwise fll-treating, Sc 
negligently. Sc carelessly using her, committed a 
separate Sc independent wrong beyond Sc apart 
from the contract, Sc was liable for that wrong in 
the present action, to which, being in tort, the plea 
of infancy afforded no defence. — ^W allby v. Holt 
(1876), 35 L. T. 631 ; 41 J. P. 66. 

390, Acknowledgment of debt — Mis- 

appropriation of money.] — B., a journeyman 
butcher, an infant, received money from customers 
of D. his master, 6^ did not account for the sums 
received. On Oct. 27, 1888, D. accused B. of this 
misconduct, Sc B. admitted the fact, Sc it was also 
proved by some of the customers. In Nov. 1888 
D.’s wife made out an account of money so received 
Sc not accounted for, namely, £74 19s. lid. On 
Dec. 27, 1888, B. came of age, Sc became entitled to 
a sum of £426 under a v^. B. then signed a 
memorandum in which he acknowledged that he 
owed D. £77 Is. lid., being the amount above 
stated Sc £2 2a. Qd. costs. Sc promised to pay the 
sum within a week ; he also charged the sum due 
to him under the will, Sc authorised the trustees 
to pay the sum of money owing to D. On summons 
by D. for payment: — Held: (1) this was no 
ratifleation of a contract made during infancy, Sc 
Infants Belief Act, 1874 (c. 62) did not apply, to 
the case ; (2) the boy was liable to an action of 
tort ; & he gave the charge to avoid being sued in 
tort, therefore there was good consideration. Sc the 
summons must be allowed with costs. — Re Sbager, 
Seeley v. Briggs (1889), 60 L. T. 665. 

Annotations: — As to (2) Reid. Cowern v. Nield, [1912] 2 

K. B. 419 ; LosUe v. Shell]. [1914] 3 K. B. 607. 

391, Action for money had Sc re- 

ceived.] — Cowern v. Nield, No. 338, aiite. 

392, Damage to hired motor car.] — 

(1) An infant receiving an allowance of £80 a year 
liired a motor-car to drive to a place six miles 
away to fetch his bag. The infant, after arriving 
at his destination, drove a friend twelve miles 
farther on, in the course of which additional 
journey the car was damaged without any negli- 
gence on the part of the infant. In an action 
against the infant for damages for the wrongful 
use of the car ; — Held : nothing done by the infant 
rendered him liable as an independent tort-feasor. 

(2) Although the hiring of the car for the purpose 
in question by an infant in the position of deft, 
might be a necessary, it would not be so if an 
onerous term, such as that the car should be at 
the infant’s risk, formed part of the contract of 
hiring. — ^Fawcett v Smethurst (1914), 84 L. J. 


liability on the ground of culpable 
negUgrooe on the part of a parent in 
putting into the nands of his son &> 
pupil a loaded gun which might do 
misohiof though none such was in- 
tended. — Davie v. Wilson (1864), 16 
Dunl. (Ot. of Sess.) 956.— SOOT. * 

o. .3 — In an action of dam- 

ages for Iniury alleged to have been 
caused to a foot-passenger by a horse 
ridden by a boy of fourteen, against the 
1:^ Sc his father, the pursuer averred 
that the horse was powerful Sc spirited, 
that the father, who was owner of the 
horse, oarolessiy or culpably authorised 
or allowed the boy to take out the 
hone, whloli he had neither the 


requisite strength nor experience to 
manage. Sc that he had on a former 
oooasion been unable to rnknage it. Sc 
that this was known to the father : — 
Held : the pursuer was entitled to an 
issue against both defenders. — Brown 
V. Fulton (1881), 9 R. (CJt. of Sess.f 36. 
— SOOT. 

p. .1 — Parents are not per- 

sonally answerable in damages for the 
torts of their ohUdren. — January v. 
Kilpatrick (1881), 2 E. D. 0. 18. — 

S. AF. 

q. — .] — A father is not llaW 
for the tortious act of his minor son 
where such act is not committed in 
the execution of the father’s work or 


in the discharge of a duty Imposed upon 
the son hy the father. — U onradie v. 
WiBHAHN, [1911] O. P. D. 704 ; 6 

Biss. & Sm. 643.— S. AF. 

r. lAabilUy under statuie.] — ^An infant 
is liable for his torts, Sc may be 
a master or employer ; Sc the Alberta 
Workmen’s Uompensation Act, 1908, 
having made all employers under the 
Act liable lor iniiuies causing death 
to their workmen, Irrespeotive of 
negligenoe. Sc having made no excep- 
tion of Infants, an inmnf employer may 
be liable under tbe Aot^JRe 8»aTH Sc 
Link (1911), 17 W. L. R. 650.— €AN. 

t. JAMiUy of ouard4a *^} — Quardianfi 
of a minor oaxmot be held personally 

N 2 



180 


Infants and Children. 


Sect, 1. — In general, Seda, 2, 8 <£? 4. Pari VIII, 
Sect, 1 : Suh-aect, 1, A. <fe B, (a) <fe (b)«] 

K. B. 473 ; 112 L.'T. 309 ; 31 T. L. R. 86 ; 59 
Sol. Jo. 220. 

898, Weight v, Leonard, No. 

362, ante. 

894. Liability of parent — Savage dog kept by 
daughter — Knowledge of vicious character.] — 

father allowed his daughter, aged seventeen, who 
resided with Mm, to keep in his house a dog wMch 
he know to be savage. The dog was her property, 
& she paid for its food & licence out of her earnings. 
While so kept there it attacked & killed a valuable 
dog belonging to a tMrd person : — Held : as the 
daughter was of a sufficient age to allow of her 
exercising control over her dog, her father was not 
responsible for the damage done. — ^North v. Wood 
[1914] 1 K. B. 629 ; 83 L. J. K. B. 587 ; 110 L. T. 
703; 30 T. L. R. 268, D. C. 

895. Damage by Infant’s user of air gun — 

Previous warning by parent.] — Deft, gave a present 
of an air ^n to his son who was about fifteen years 
old, & Ms son when shooting at a mill broke a 
window. Deft, in consequence of a complaint 
from the miller promised to smash the air gun but 
did not do so. Afterwards deft. *s son, when playing 
with pltf., another boy, shot him in the eye. In 
an action by pltf. against deft, for negligence in 
allowing the boy to have the gun the ]udge held 
that after the warning received by deft, it was 
negligence to allow the boy to use the gun, & 
he awarded pltf. damages: — Held: there was 
evidence to justify the judge’s conclusion. — 
Bedee V, Sales (1916), 32 T. L. R. 413, D. 0. 

Negligence & contributory negligence of infant.] 
— See Negligence. 


Sect. 2.-~FRAUDULENT MISREPRESENTATION 

AS TO AGE. 

Sec Part VI., Sect 2, ante 


of Ma own fraud (Arden, M.R.).-~-Glaree v, 
OOBLEY (1789), 2 CJox, Bq. Oas. 173 ; 80 B. R. 

, 1 De Q. 

I to take 

advantage of inability to contract to effect a fraud, 
& upon avoidance of a contract, he will be com- 
pelled, upon equitable grounds, to make restitution 
of the benefits obtained imder it (Wright, J.). — 
Burton v, Levey (1891), 7 T. L. R. 248. 

899. Liability for consequences.] — Cory v, 
Gertceen, No. 378, ante. 

400. False assertion of title — Inducing loan on 
mortgage.] — ^Watts v, Oreswell (1714), 2 Eq. 
Cas. Abr. 616 ; 9 Vin. Abr. 416 ; 22 E. R. 435, 
L. C. 

Annotations : — C!oiisd. Savage v. Foster (1723). 0 Mod. Hep. 
35 ; Buckinghamshire v. Drury (1761), 2 Eden, 60 ; Cory 
V. Gertcken (1816), 2 Madd. 40 ; Stikeman v. Dawsou 
(1847), 1 Do G. & Sm. 90 ; Barrow v. Barrow (1858), 4 
K. & J. 409 ; Leslie v. Sheill, [1914] 3 E. B. 607. Bafd. 
Bartlett v. Wells (1862), 26 J. P. 228 ; Stocks u. Wilson, 
[1913] 2 E. B. 235. 

401. Concealment of existing mortgage in own 
favour — Postponement.] — Clere v. Bedford 
(Earl) (prior to 1690), cited in 9 Mod. Rep. at p. 
38 ; 88 E. R. 300 ; aub nom. Clare v. Bedford 
(Earl), 2 Vem. at p, 161 ; 13 Vin. Abr. 636. 
Annotaliona : — Consd. Albemarle & Monk v, Bath (1693), 2 

Freem. Ch. 193 ; Savage v. Foster (1723), 9 Mod. Rep. 
35. EMld. Beckett v. Cordley (1784), 1 Bro. C. C. 353. 
^Id. dory V. Gertcken (1816), 2 Madd. 40. B^ld. 
Hemsden v. Chcyney (1690), 2 Vem. 150 ; Buckingham- 
shire V. Drury (1761), 2 Eden, 60. 

402. .] — Teynham (Lord) v. Webb (1751), 

2 Ves. Sen. 198 ; 28 E. R. 128, L. C. 

Annotations: — ^Beld. Windham v. Graham (1826), 1 Russ. 

331. Mentd. Lawrence v. Maggs (1759), 1 Eden, 453 ; 
Northumberland v. Egremont (1759), 1 Eden, 435 ; 
Lincoln v. Pelham (1804), 10 Ves. 166 ; Matthews v. Paul 
(1819), 3 Swan. 328 ; Oholmondeley v. Clinton (1820), 2 
Jac. A W. 1 ; Scaris brick v. Skelmersdalo (1840), 4 Y . & 
C. Ex. 78; Lyddon v. Ellison (1854), 19 Beav. 565 ; 
Sandemau v. Mackenzie (1861), 1 John. & H. 613 ; Ellison 
r. Thomas (1862), 1 Do G. J. & Sm. 18 ; Reid v. Hoaro 
(1884), 26 Ch. D. 363 ; Re Stawell’s Trusts, Poole v, 
Riversdale, [1909] 1 Ch. 534. 

Misrepresentation as to age.] — Sec Part VI., 
ante. 


80. 

Annotations :—0oiad. gtlkeman r. Da^on (1847) 
&, Sm. 90 ; Leslie v, Sheill, [1914] 3 E. B. 607. 

OAO 1 .An infant, la nrkf. naimnif-fAiil 


Sect. 3.— FRAUD. 

396. Infant cannot retain advantage.] — Pigot 
V. Russel (1593), Cro. Eliz. 124 ; 78 E. R. 381 ; 
aub nom. Piggot & Russel’s Case, 2 Leon. 108. 

Annotations: — Comd. Buckinghamshire v. Drury (1762), 

Wllm. 177 ; Eouoh d Abbot & Hallet v. Parsons (1765), 

3 Burr. 1704. 

897 , ,] — ^ woman at the time of her 

marriage was indebted on two promissory notes. 
After the marriage, the husband gave his bond for 
the amount to the creditor, who thereupon 
delivered up the notes. The bond having been put 
in suit the husband pleaded his infancy at the time 
of giving the bond. On a bill filed in this ct. for 
relief, the ct, ordered the notes to be returned to 
pltf. with directions that deft, should not plead 
Stat. Limitations to any action pltf. should oring 
on the notes or any other plea wMch deft, could 
not have pleaded at the time the bond was given. 
But this ct. will not order the immediate payment 
of the money. An infant shall not take advantage 

liable for torts committed by such 
minor. — L ucshmun Das v. Narataj «7 
(1871), 3 N. W. 191.— IND. 

a. Tort eommiUed by- manager of 
estate — Not in connection loitA manage- 
ment — Infant not liotte.]— A minor is 
not responsible for a tort committed by 
tbe manager of his estate, provided 
the tortious act was not in connection 
^th the management of the estate. — 

Mahakaj Babadub Sinob v. Pabbsb 


Sect. 4.-~PARTICULAR TORTS. 

403. Trover.] — Aasumpait for money had & 
received, lies against an infant to recover money 
embezzled by Mm, 

This action, though in form arising ex contractUf 
in fact arose ex delicto^ & as he could not have 
defended himself by reason of his infancy if an 
action of trover has been brought for the money, 
so he ought not to be permitted to defend himself 
on that ground, in this action (Lord Kenyon, 
C,J.). — ^Bristow v. Eastman (1794), 1 Esp. 172 ; 
Peake, 291, N. P. 

Annotations : — ^Enld. Re Soager, Seeley v. Briggs (1889), 
60 L. T. 665. Consd. Cowom v. Nleld, [1912] 2K. B. 419 ; 
Leslie v. Sheill, [1914] 3 K. B. 607. Reid. Stlkeman v. 
Dawson (1847), 1 De Q. & Sm. 90 : Bartlett v. Wells 
^1^862), 1 B. & S. 836 ; Stocks v. Wilson, [1913] 2 K. B. 

404, Detinue & conversion — ^Liability for resti- 
tution.] — Burton v. Levey (1891) 7 T. L. R. 
248. 

representation made to a person who 
knows it to be false is not such a fraud 
as to take away the privilege of in- 
fancy. — ^M obori Bibeb V. Dharmodas 
Ghosb (1902), I. L. R. 30 Calc. 539 ; 
7 C. W. N. 441 ; L. R. 30 Ind. App. 
114.— IND. 

PART VII. SECT. 4. 

0 . 2>ewutaviL) — ^An infant, whether 
ezor. or exor. de son tort, is not liable 


Nath Singh (1904), I. L. R. 31 Calc. 
839.— IND. 

PART VU. SECT. 3. 

b. Effect of knowledge of fraud — 
By party supposed to be deekived .\ — 
Evidence Act, I of 1872, s. 116, does 
not apply to a ease where the state- 
m^t relied upon is made to a person 
who Imows the real facts & is not misled 
by the imtrae statement. A false 
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Fraudulent conversion.] — See CniMiNAii Law, 
VoL XV., p. 895, No. 9826, 

406. Slander.] — An action upon the case for 
wor^ lies agamst an infant of 17 years. For 
malitia aupplet cetatem , — ^Hodsman v. Obissel 
(1608), Noy, 129 ; 74 B. R. 1092. 

406. Damages & costs.] — The ct. refused 

to discharge an infant deft, in an action of slander 
from execution for damages & costs, although the 
Insolvent Ct. had refused to relieve him, because 
on account of his infancy he was unable to make 
the assignment of property required by 7 Geo. 4, 


c. 67 . — ^Defribs V. Davis (1836), 1 Bing. N. C. 
692 ; 8 Dowl. 629 ; 1 Hodg. 103 ; 1 Scott, 694 ; 
4 L. J. 0. P. 191 ; 131 E. R. 1284. 

407. Passing off — Costs of injunction.] — ^An 
infant who had sold spurious articles, representing 
them to have been manufactured by plti., ordered 
to pay the costs of suit for an injimction. — Chubb 
V. Gbtfpiths (1866), 36 Beav. 127 ; 65 B. R. 843. 
Annotations: — Oonild. Woolf t>. Woolf, [1899] 1 Ch. 343. 

Reid. i?e Jones, Jones (1881), 18 Ch. D. 109 ; Leslie 
t^. Shoill, [1914] 3 kT B. 607. 

408. .]— WooLP V. WooLP, No. 1951, 

post* 


Part VIII. 

Sect. 1.— JURISDICTION OF COURT. 

Sub-sect. 1. — Over Realty. 

A* In General* 

See, now^ Trustee Act, 1925 (c. 19), s. 67. 

409. Power to bind property.] — An infant’s 
inheritance never bound by acts of the ct. — 
Taylor v* Philips (1760), 2 Ves. Sen. 23 ; 28 
E. R. 16, L. C. 

410. Power to sever Joint tenancy.] — Archer- 
Burton V* Archer-Burton, [1879] W. N. 217. 

Power to allow timber to be cut.] — See Agri- 
culture, Vol, I., pp. 84, 88, 102, 103, Nos. 648, 
693, 694, 828, 829, 841. 

B* Charges on Property* 

(a) In General. 

411. Sanction of charjge on property — Costs of 
action.] — ^Where an action had been brought by 
an infant tenant in tail, by his next friend, for 
the benefit of the ent^ed estate, which was 
approved by the ct., the ct. made an order sanction- 
ing a charge upon the infant’s interest in the pro- 
perty for the purpose of raising a sufficient sum 
to pay the costs of prosecuting the action, the 
person advancing the money being content to 
accept the risk of losing it if the action failed & 
the infant died under age . — Re Jones (1883), 48 
L. T. 188 ; 31 W. R. 399. 

412. Advancement.] — Swanston (1887), 

31 Sol. Jo. 427, 0. A. 

Annotation : — ^Refd. Re De Teissier's S. E., iZe De Teissier's 

Trusts, De Teissier v. Do Teissier, [1893] 1 Oh. 163. 


-Property. 

(b) For Improvements. 

See, now, Trustee Act, 1926 (c. 19), s. 67, 
generally. Land Improvement. 

413. When Jurisdiction exercised — General 
rule.] — When an infant was absolutely entitled 
subject to certain trusts to the beneflcM interest 
in real estate the legal estate being in trustees : — 
Held : the ct. had jurisdiction to direct the raising 
of money by means of a mtge. of the estate for 
the purpose of paying the cost of repairs certified 
by the Chief Clerk to be absolutely necessary. 

I think that this jurisdiction should be jealously 
exercised & only in cases which amount to actual 
salvage (Kay, J.). — Be Jackson, Jackson v* 
Talbot (1882), 21 Ch. D. 786. 

Annataiions : — Oonid. Conway v* Fenton (1888), 40 Ch. D. 
512. Diitd. Re De Teissier's S. E.. Re De Teissier’s 
Trusts^^De Teissier v* De Teissier, [1893] 1 Ch. 153. Re!d. 
Re de Tabley, Leighton v. Leighton (1896), 75 L. T. 328 ; 
Re Hawker's S. E. (1897), 66 L. J. Ch. 341 ; Re Montagu, 
Derbishire v. Montagu, [1897] 2 Ch. 8. Mentd. Re V^is, 
Willis V. Willis (1901), 71 L. J. Ch. 73. 

414. Change prejudicial to successor — Validity.] 

— Ex p* Gbimstonb (1771), 4 Bro. C. C. 235, n. ; 
cited 2 Ves. 76 ; 29 E. R. 870. 

Annotations: — Consd. Oxenden v, Compton (1793), 4 Bro. 
C. C. 231. Reid. A. -a. V. AUesbu^ (1887), 12 App. Cas. 
672. Mentd. Ex p. Bromfleld (1792), 1 Ves. 453 ; Re 
Gist, [1904] 1 Ch. 398. 

416. Cost of repairs — Inquiry.] — Glover v* 
Barlow (1831), 21 Ch. D. 788, n. 

Annotations : — ^Ajud. Re Jackson, Jackson v. Talbot (1882), 
2 1 Ch. D. 7 86. Oonsd* Re Montagu, Derbishire v. Montagu, 
[1897] 1 Ch. 685. RM. Conway v. Fenton (1888), 40 
Ch. D. 512. 


for a devastavit. — Younq v* I^urves 
(1886), 11 O. R. 597.-~CAN. 

d. Sediiction.] — A minor is liable 
in damages for delicts committed by 
him, c.p. for seduction.— C ollinkt v. 
Lesijto (1907), 17 C. T. R. 110.— 

S. AF. 

PART VIII. SECT. 1, SUB-SECT. 1.— 

A. 

409 i. Power to bind propertj/*] — The 
power of the Equity Ct. over the real 
estate of infants in this Province is 
more extensive than any such power 
which has ever been exercised in 
England. — Re Lawlor's Estate (1871), 
8 N. S. R 153.— CAN. 

409 ii. .] — The Settled Estates 

Acts do not authorise the ct. in sanction- 
ing an exchange of the lands of an 
infant cestui que trust; but when in 
such a case it can be shown that a 
part of the property of the infant is 
exposed to depreciation if the proposed 
exchange be not eflected, the ct. may 
order the same to be carried out under 
th^rovlsions of 0. S. U. C. c. 12, s. 50. 
— RS Bishopriok (1874), 21 Gr. 589. — 
CAN. 

e. Power to make vesting order *] — 


Where the heirs are minors the Ct. of 
Ch. has jurisdiction on petition of the 
exoT. & extrix. to make an order vest- 
ing the estate in the purchaser, or as 
they may direct. This course will 
enable a title to be made free from any 
doubt. — Donaldson v* Bbbrt (1866), 
2 Ch. Ch. 16.— CAN. 

f. Power to appoint trustees.] — Con- 
veyancing & Law of Property Act, 
188r, s. 42 (1), enabling the ct. to 
appoint trustees on the application of 
a guardian or next Mend of an infant 
beneficially entitled to the possession 
of any lemd applies to tho case of an 
infant taking absolutely by will. — Re 
Bradshaw, [1904] 1 I. R. 18. — IR. 

g. Power to appoint curator bonis.] 
— An En^ishman appointed guardian 
imder an English will to pupUs residing 
in that country, 8c having accepted & 
entered on his office, etcoording to the 
forms of the English law, has no power 
to grant a discharge of a Scottish 
heritable security due to the pupils, 
but in order to'ofleot such a disi^rge, 
tt is neoesscuy that a curator bonis 
should be appointed to the minors. — 
Young & Co. v. Thomsons (1831), 
6 Fao. 0>U. 618.--SGOT. 


PART VIII. SECT. 1, SUB-SECT. 1.— 

B. (a). 

h. Sanction of charge on property 
— Far saZvogtf. ]-^The renovation of a 
vinoyard of established reputation, 
givon by a testator to his descendants 
with the Intention that it should be 
enjoyed by them as such. Is salvage 
suoh as will justify the Ct. of Equity 
in authorising a charge upon the in- 
horltanoo for that purpose. — Cousins 
V. Cousins (1906), 3 C. L. R. 1198. — 
AUS. 

k. .] — Re Hurst, Hurst 

V. Hurst (1891), 29 L. R. Ir. 219.— IR. 

PART VIII. SECT. 1, SUB-SECT. I.— 

B. (b). 

418 i. When jurisdiction exercised — 
General rule*] — The ct., in special 
circumstances, allowed money to be 
expended on Improvements on a oertaln 
roperty of a testator wlm had direoted 
y his will that the ren% 8c profits of 
aU his property should ha expended In 
payment of debts, 8c Ih the support 
of his wife Sc children until the youxigest 
child should oome of age . — Re ~ 

(1880), 8 P. R, 399,— ?AH, 
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Infants anb Childbbn. 


Sect. 1 . — Juriediction of court: Sub^aect. 1, B. (b), 
C. (a).) 

416. Certified as necessary.] — Be Jack- 
, Jackson v. Talbot, No. 413, ante. 

417. Farm buildings.] — Land & money 

were vested in the trustees of a settlement for the 
benefit of the husband wife for their lives, & 
after their deaths for their children. The buildings 
on a farm on the land were so much out of repair 
as to make the farm untenable : — Held : the ct. 
had power under its original jurisdiction to sanction 
the expenditure of part of the money in repairing 
the farm buildings. — Conway v. Fenton (1888), 
40 Ch. D. 612 ; 68 L. J. Ch. 282 ; 69 L. T. 928 ; 
37 W. R. 166. 


Annolalions : — ^Distd. Be De Teissier’s S. E., Be De Teissier’s 
Trusts, Do Teissier v. Do Teissier, [1893] 1 Ch. 153 ; Be 
de Tabley, Leighton v. Leighton (1896), 75 L. T. 328 ; 
Re, Hawker’s S. E. (1897), 66 L. J. Ch. 841 ; Re Montagu, 
Derbishlro v. Montagu, [1897] 1 Ch. 685. 

418. Settled land — Infant remainderman.] 

— Testator devised his real estate to the use of 
three persons successively for life, without im- 
peacliment of waste, with remainders over. The 
last tenant for life was an infant. lie also be- 
queathed his residuary personal estate to trustees, 
upon trusts corresponding with the limitations of 
his real estate. At testator’s death the mansion- 
house was very dilapidated ; structural alterations 
& repairs were alleged to be absolutely necessary 
to make the house habitable for the present tenant 
for life, who proposed to occupy it. The trustees, 
with the consent of all the tenants for life, applied 
for leave to expend part of the residuary personal 
estate in carrying out repairs, necessary for the 
preservation of the house, on the ground that it 
would bo for the benefit of all persons interested 
in the estate : — Held : there was no jurisdiction 
tx) charge the interest of the infant tenant for life 
in remainder with the expenditure proposed. — 
Re De Tetssieii’s Settled Estates, Be De 
Teissier’s Trusts, De Teissier v. De Teissier, 
[1893] 1 Ch. 153 ; 62 L. J. Oh. 662 ; 08 L. T. 276 ; 
41 W. R. 186 ; 37 Sol. Jo. 47 ; 3 R. 111. 

An^taiioTfiB : — ^Apld. Re de Tabley, Leighton v. Leighton 
(1896), 76 L. T, 328. Consd. Ba Ha^^er’s S. E. (1897), 
66 L. J. Ch. 341; Re Montagu, Derhishire v. Montagu, 
[1897] 1 Oh. 685. Mentd. jBe Gerard’s S. E., [i893] 3 Ch. 
252 ; Be Wright’s S. E. (1900), 83 L. T. 169 ; Stanford v. 
Roberts, [1901] 1 Ch. 440 ; Re Willla, WUlis v. Willis, 
U902] 1 Ch. 16 ; Re Kensii^n S. E, (1906), 21 T. L. K. 
851 ; Re Foster’s S. E., [1922] 1 Ch. 348. 

419. Consent of remainderman.] — 

Whatever original jurisdiction the ct. possessed 
1x) sanction the expenditure by trustees of an 
infant’s money on his property for purposes other 
than those authorised by the Settfed Land Acts 
for the application of capital money still remains, 
& has not been impliedly taken away by the 
Settled Land Acts, though the provisions of the 
Acts are of great use as a guide to the ct. in the 
exercise of such jurisdiction. 

Semble : under the original jurisdiction the ct, 
may, on bclialf of an infant actually entitled as 


tenant in tcdl, with the oonourre^e of the next 
rA Tn^.iTi<liarmfl.n , authorise i^Tustees in a proper CMie 
on the principle of salvage to expend capital 
money on repairs to buildings which ore necessary 
to enable the pr<wrty to remain let . — Re 
Hawker’s Settled Estates (1897), 06 L. J. Ch. 
341 ; sub nom . Re Hawker’s Settled Estates, 

Duff v. Hawker, 70 L. T. 287. 

Annotation: — As fo (1) Reid. Re Montagu, DerblBhire v. 

Montagu (1897), 66 L. J. Ch. 846. 

420. Re-buUdli^ operations.] — ^Where 

land is settled in favour of infants, the ct. has no 
jurisdiction to sanction the raising of money by 
mtge. of the settled land for the purpose of pulling 
down & rebuilding houses thereon, although the 
value of the settled land would be greatly increased 
thereby . — Re Montagu, Derbishire v. Montagu 
[1897] 2 Ch. 8 ; 66 L. J. Ch. 641 ; 76 L. T. 485 ; 
46 W. R. 694 ; 13 T. L. R. 397 ; 41 Sol. Jo. 490, 
C. A. 

Effect of Settled Land Acts .] — See Nos. 418- 
420, ante . 

421. Advance to life tenant — Cultivation of 
property — Benefit of Infant remainderman.] — The 
trustees of re£d residuary personal estate devised 
& bequeathed in trust for A. for life, with remainder 
to his children, who were infants, there being no 
investment clause in the will, were authorised to 
advance to the tenant for life part of the residuary 
personal estate for the purpose of stocking & 
cultivating a farm forming pe^ of the real estate, 
on evidence that the outlay would be to the ad- 
vantage of the infant remaindermen. — Be House- 
hold, Household v. Household (1884), 27 
Ch. D. 653 ; 64 L. J. Ch. 167 ; 61 L. T. 319. 
Annotations : — ^Folld. Conway v, Fonton (1888), 40 Ch. D. 

612. Befd. Re de Tabley, Leighton v. Leighton (1896), 

75 L. T. 828. 


C. Sale of Property. 

(a) In General. 

See, now, Trustee Act, 1925 (c. 19), s. 57. 

422. Power to order sale — Directions in will.] — 

W. by his will directed his real estate to be sold 
after his wife’s death, & the money arising there- 
from, to be equally divided between U. & five 
other persons ; the bill was brought hy the widow 
for a sale ; U. was an infant & as heir-at-law to 
testator had the legal interest in the estates. 
Though the usual practice was for the parol to 
demur till the infant came of age, yet it bei^ for 
his interest that it should be sold, & as in this case 
there was a trust to be performed, & the ct. could 
see to a proper application of the money, the judge 
decreed a sale, but declared at the same time he 
did not mean by this direction to break in upon the 
rule of the parol demurring. — ^Uvbdalb v. Uvbdale 
(1744), 3 Atk. 117 ; 20 E. R. 871, L. C. 

Annotations: — Befd. Morris v. Clarkson (1819), 3 Swan. 

668 ; Price v. Carver (1837 )» 8 My. & Or. 167. 

423. Benefit of infant.] — The ct. has no 

authority to sell the real estate of an infant, or to 


PART VIII. sect, 1, SUB-SECT. 1. 

c. (a). 

422 i. Power to order sale — Directio 
in wiU.] — ^When property was do'^s 
by a testator to his widow for t 
mainteuanoe of his family until t 
coming of ago of his youngest chUd, 
to R,, ono of the sons, oharg 
with (^rtain payments at intervals 
the ^dow, & other children, with 
provision for the substitution 
another son In the event of R, dyl 
^der 0^ or without issue : — ffel 
the ct. h^ no iurlsdiotion to order 
or mtgo. of such propei^, the 
ha’^ no ppww under 12 Vlot. o. ; 
to dispose of the real est^ of ‘ * 


against the provisions of a will by 
wMoh such estate was devised to such 
infwts ; such property was not the 
real estate of the Infants within the 
meaning of the Act . — Re Cauljoott 
(oiroa 1860), 1 Ch. Oh. 182.--OAN. 

422 II. -.] — A testator by his 

devised his property to his wife for 
life, dc after her death to be divided 
pqu^y among his children. The will 
fttrtlwr provided that the division 
should not take place until the youngest 
child attained the age of twenty-one 
yora. An application being made 
when the youngest child was only seven 
years old, tor sale of a iKkrtion of the 
land in order to pay off a zntge. op ih® 


whole : — Held : an order for sale 
would be against the provisions of the 
will &; therefore in violation of 0. S. U. 0. 
o. 12, 8. 61 . — Re Smith (1875), 6 P. R. 
282.— CAN. 

422 iii. .] — ^An application 

by an Infant to sell property, on the 
ground that it was depredating in 
value, owing to the extension of the 
oity in a dlilerent direction, was refused 
as a sale might prevent the devise over 
of the land vn specie, Sc would therefore 
be amdnft the proTiilonB of the will, ^ 
whioh the proper^ was devised.— 
WiLBOK (1877), 7 P. R. 244.--CAII. 

42S 1. Benefit of in/anf .}— The 

ct. will not direct a sale of the real 
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oonverb it, upon the notion that it would be 
beneficial. 

A trader who had freehold, copyhold, A personal 
estate, died in Sept. 1832, leav^ an infant heir. 
His estate was insufficient to pay his debts & 
charges. His partners, however, by deed, took 
upon themselves to pay all the debts, & secured 
the principal part of his property for his familv. 
A suit was instituted for carrying the deed into 
execution, & the master foimd that it would be 
for the benefit of the infant heir, that the real 
estate should be sold & applied in the manner 
mentioned in the deed. A decree was made for 
sale, & the infant was declared a trustee within 
1 Will. 4, c. 00 : — Held : a sale under the decree 
could not be enforced ; the ct. had no jurisdiction 
to order the sale ; the infant was not a trustee 
within the Act. — Calvert v. Godfrey (1843), 6 
Beav. 07 ; 12 L. J. Ch. 306 ; 49 E. R. 761. 
Annotations : — ^Distd. Browne v. Pauli (1852), 19 L. T. O. S. 
269. Reid. Field v. Moore (1855), 2 Jur. N. S. 145 ; 
Re Howarth (1873), 8 Ch. App. 415, n. ; Re De Teissier’s 
S. B., Re Do Teissier’s Trusts, De Teissier v. De Teissier, 
[1893] 1 Ch. 153. Mentd. Reid r. Terrltt (1844). 1 Coll. 1 ; 
Thomas t;. Townsend (1852), 16 Jur. 736 ; Lachlan v. 
Reynolds (1853), Kay, 52 ; Rohinson o. Wheelwright 
(1856), 6 De G. M. & G. 535. 


424. — The ct. has no authority to 

order the sale of an infant’s real estate, simply on 
the ground that the sale would be benedcial to the 
infant. — Garmstonb v. Gaunt (1845), 1 CoU. 677 ; 
14 L. J. Ch. 162 ; 4 L. T. O. S. 310 ; 9 Jur. 78 ; 
63 B. R. 660. 

426. .] — Generally the ct. has no 

authority to direct a sale of real estate of an infant, 
or to convert it, merely upon the notion that it 
would be for the benefit or the infant. — ^B rowne 
V. Paull (1852), 19 L. T. O. S. 269 ; 16 Jur. 707. 

426. R. S. C., Ord. 61, r. 1.] — Testator, 

devised a freehold house to trustees upon trust 
for his daughter for life, & after her death to the 
use of her children, who being sons attained 
twenty-one, or being daughters attained that age 
or married. In the events that happened, testa- 
tor’s daughter having died, an infant, who was 
the heir-at-law of a deceased son of the daughter, 
& six others of full age, children of the daughter, 
became entitled to the property as legal tenants 
in common. A summons was taken out under 
R. S» C., Ord. 65, r. 3, for the determination of 
certain questions arising on the will, & asking 
for a sale of the property, & that some person 


estate of an Infant, merely because the 
ancestor was Indebted ; it must be 
shown that the estate will sustain loss, 
or that the creditors are about to 
enforce payment of their demands by 
suit. — Re Boddy (1853), 4 Gr. 144. — 
CAN. 

423 il. .] — The ct., where 

it is considered benefloial to the 
interests of an infant deft., will direct 
a sale instead of a foreclosure, without 
requiring any deposit to cover the 
expenses of such sale. — Bank of Upper 
Canada v. Scott (1858), 6 Gr. 451. — 
CAN. 

423 iii. -. ]— It is the praotico 

where the estate of infants is of small 
value, in order to save the expense of 
a sole by auction, to direct the adver- 
tisement to be inserted in a newspaper, 
asking tenders addressed to the 
registrar to be made for the property. 
— Re Hanskll (circa 1860), 1 Ch. Ch. 
189.—CAN. 

423 Iv. .1 — In directing the 

sale of infants* real estate the ct. is 
not governed by the consideration of 
what is most for their present comfort, 
but what la for their ultimate benefit. 
The ot. will order a sale of a portion of 
an infant’s estate to save the rest, 
for the benefit of the infant. — Re 
McDonald (1860), 1 Ch. Oh. 97.— 
GAN. 

423 V. .] — The lessee of 

land, with the right to purchase, 
devi^d the same to his son. if it could 
be paid for. & If it could not, that one- 
han should be sold, 8c the purchase- 
money paid for the other half, which 
he gave ro his son, an infant ; the exor. 
advanced out of Ids own moneys suffl- 
cient to pay the price of the land, 8c 
the lessors conveyed to the devisee. 
The personal estate of testator, being 
small, was exhausted in the payment of 
debts 8c funeral expenses, so that the 
exor. had no means of reimbursing 
himself, whereupon he filed a bill in 
this ot. praying a sale of the real estate, 
& payment of his advances. The ct., 
in the circumstances, directed a sale 
to be made of that portion of the lot 
which testator desired should be sold, 
if it should appear upon inquiry before 
the master that the payment to the 
lessors was for the benefit of the infant. 
— Dannin V* Jbrmyn (1862), 9 Gr. 
160.— CAN. 

428 Vi. .] — The holder of a 

mtM. on real estate & of a judgment 
against the mtgor., agreed, after the 
death of the mtgor,, mth his widow & 
two of the helm, for the release, on 
o«*tahii terms* of the equity ot redemp- 


tion, 8c for the conveyance to him of 
another portion of the real estate in 
discharge of the mtgo. 8c judgment 
debts. On a bill filed to enforce this 
agreement, it appeared that other 
children of the mtgor., who were 
Infants, were interested in the estate. 
The ct. refused the relief prayed, b\it 
directed a reference to the master to 
inquire if it would be more for the 
advantage of the infants to adopt the 
agreement, or that a sale of the estate 
should be made under the decree of 
the ot. — MoDouqall v. Barron (1862), 
9 Gr. 450.— CAN. 

423 vii. .] — It must appear 

clearly that the master reports a sale 
to bo beneficial for infants before a 
final order for sale will be made. — 
Edwards v, Buruno (1866), 2 CJh. CJh. 
48 ; 2 C. L. J. N. S. 302.— CAN. 

423 viii. .] — On motion for 

decree in this caxise it was decided that 
Infant defts. are not entitled, as a 
matter of course, to an inquiry as to 
whether a sale or foreclosure is most to 
their benefit, but that some grounds 
must be shown. — Graham v. Davis 
(circa 1866), 2 Ch. Oh. 24.— CAN. 

428 ix. .] — If it be shown 

that by the disposal of the property the 
Interest of the Infant will bo sub- 
stantially promoted on account of any 
portion of the property being exposed 
to waste or dilapidation, or being 
wholly unproductive, or for any other 
reasonable cause, the ct. has a dis- 
cretionary power to order a sale. — Re 
Lawlor’s estate (1871), 8 N. S. R. 
153.— CAN. 

423 X. .1 — The ct. may, 

under O.S. U.C.c. 12, s. 50, order a sale 
of Infants’ estate to satisfy claims of 
the deceased father of the Infants, if it 
deems that course to be for the benefit 
of the infants. — Re Barker (1875), 6 
P. R. 225.— CAN. 

428 xi. .] — An application 

to confirm a sale of an infanVs estate 
was refused whore it was not shown 
as required by C. S. U. C. o. 12, s. 50, 
that the sale was necessary for the 
medntenance of the infant, or that by 
reason of the property being exnosod 
to waste or dilapidation or to depre- 
ciation from any other cause, the 
interests of the infant would be pro- 
moted by a sale, & where also it 
appeared that the proceeds of the sale 
would not produce as large a sum as 
the property oould be rented for, if 
plao^ in a proper state ot repair. — 
Re Phalen (1875), 0 P. R. 259.— CAN. 

428x11. .1 — ^Though onabiU 

filed for speoflo pmoraaauoe if the 


infant children ultimately entitled 
under the settlement were made parties, 
the ct. might order the completion of 
the sale 8c payment of the money into 
ot. for Investment, where the corpus 
of the estate would be protected for 
the children, yet on application under 
Vendors 8c Purchasers Act, in the 
absence of the parties to the settle- 
ment, it would not compel the pur- 
chaser to accept the title. — Re Trk- 
LEVBN & Horner (1881), 28 Gr. 624. — 
CAN. 

423 xili. .] — Blean v* 

Blean (1886), 10 O. R, 693.— CAN. 

423 xiv. .] — Re Hibbard 

(1891), 14 P. R. 177.— CAN. 

428 XV. .1 — Hopper (In- 

fants) (1896), 1 N. B. Eq. Rep. 245. — 
CAN. 

423 xvi. -.]— He Bennett 

(1897), 17 P. R. 498.— CAN. 

l. Consent of infant.} — On 

an implication imder O.S. U. C. c. 12, 
s. 50, for the sale of infants* estate, 
the examination of the infants by the 
master, under consolidated order 532, 
as to their consent must bo annexed 
to the petition. A certificate oi the 
master stating that the infants have 
been examined by him 8c that they 
consent is insufficient. — Re Axford 
(1874), 6 P. R. 192.— CAN. 

m. Where several infants 

— Consent of majority sufficient.] — He 
Harding (1889), 13 P. R. 112. — CAN. 

n. One being an 

imbecile.] — Upon a petition under 
H. S. O. 1887. o. 137 (3), for the sale of 
lands belonging to three Infants, the 
examination of the eldest, a girl of 
sixteen, was dispensed with, upon the 
ground that she was an imbecile. — 
Re Delanty (1889), 13 P. R. 143. — 
CAN. 

o. Effect of conveyance b^re 

order.] — In an Issue under Real Pro- 
perty Act, pltfs. claimed title imder a 
sale of a half-breed Infant's land 
alleged to have been made pursuant to 
an order of the ot. The order, pur- 
porting to be made in the matter of D., 
an infant, 8c dated Nov. 9, 1880, 
directed that the lands be sold to P. 
for 1200, 8c that, upon payment into 
ot. of the purchase money to the credit 
of the matter, A., the father 8c next 
friend of the infant, be empowered to 
make 8c execute a proper|deed of con- 
veyance to the purchaser, A deed to 
P. was produoM at the trial, whioji 
redted that it was made pursuant to 
an order ot the^ot. It was executed by 
the intent by his friend for the 
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1 . — Jurisdiction of court: Suh^secL 1, C. (o) 
D. db E.] 


might be appointed to convey the infant’s share : 
— Held : the ct. had no power to direct a sale 
u _n such an application, as Ord. 66, r. 3 (/), only 
gfyes power to approve of a sale where there is 
otherwise power to sell, & Ord. 61, r. 1, does not 
confer a power on the ct. of selling in cases where 
it could not have sold before . — He Robinson, 
Pickard v, Wiibater (1886), 31 Ch. D. 247 ; 65 
L. J. Ch. 307 ; 63 L. T. 866. 

427 .] — ^An action was brought by 

the infant heir-at-law, by a next friend, of an 
intestate against the widow, who was the admini- 
stratrix, claiming accounts of the personal estate, 
& of the rents & profits of the real estate received 
by deft. The action came on for hearing on 
motion for judgment, & the ct. was asked under 
above rule to make an order for the sale of the 
real estate. Deft, did not object : — Held : this 
was not ** a cause or matter relating to real estate ” 
within the meaning of the rule, & the ct. could 
not order a sale under that mile. — lie Staines, 
Staines v, Staines (1886), 33 Ch. D. 172 ; 56 
L. J. Ch. 913 ; 35 W. R. 75. 

428. Conduct of sale — ^To whom given.] — Where 
a sale has been decreed in one of Wo concurrent 
suits, the fact of the party to whom has been given 
the conduct of the cause being an entire stranger 
to the family & to the property, is a sufficient 
reason for taking away from him the conduct of 
the sale, & giving it to the trustee & testamentary 
guardian of the infants. — Re Garmeson’s Estate, 


Garmeson V. Sharrod, Garmbson V. SsmiROD 

(1872), 21 W. R. 98. ^ ^ ^ 

Sale In partition action.] — See, generally. Parti- 
tion. 

(6) Mortgaged Property. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 91, &, generally. Mortgage. 

429. Benefit of infant — Inquiry.] — Inquiry 
directed, in case the mtgees. consent to a sale, 
whether it will be for the benefit of the infant 
heir of the mtgor. — ^M ondby v . Mondey (1813), 

1 Ves. & B. 223 ; 36 E. R. 87, L. 0. 

Annotation : — Befd. Adkins v. Graves (1824), 3 L. J. O. S. Cli. 

62. 

430. -.] — Where a decree had been 
made in two suits, framed for the purpose of ad- 
ministering testator’s personal estate only, & the 
devisee of the real estate was an infant, a suit by 
mtgees., for the purpose of realising their security 
by a sale of the mtged. premises, was properly 
instituted. 

In a suit for realising a mtge. security, where 
the devisee or heir of the mtgor. is an infant, the 
ct. usually directs a reference to the master to 
inquire whether a sale of the mtged. premises 
will be for the benefit of the infant ; but, where 
it is clear that such sale will be for the infant’s 
benefit, the ct. will direct a sale in the first instance. 
— Davis v. Dowding (1838), 2 Keen, 246 ; 7 
L. J. Ch. 169 ; 48 E. R. 622. 

481. Whether necessary.] — In a 

foreclosure suit under 16 16 Viet, c, 86, s. 48, 

an immediate sale will be ordered, notwithstanding 


expressed oonsidoratlon of 1200, & 
there was a receipt for the money 
indorsed thereon Sc signed in the same 
wav. The deed was dated Oot. 11, 

1880, & there was no other evidence of 
the time of its execution. The money 
was not paid into ct. until Sept. 23, 

1881, Sc on Aug. 30, 1881, P. had re- 
sold the land for $546 to H., who 
appeared to have paid the money into 
ct . ; — Held : in the absence of evidence 
.to the contrary, the deed must be 
asBiuned to have been executed on the 
day it bore date ; the deed of con- 
veyance to P. was invalid, because it 
was executed without authority from 
the ct., & the order afterwards made 
did not provide for a conveyance 
already executed. Sc by its terms the 
payment of the money into ct. was a 
condition precedent to the exercising 
of the power to convey. Sc Half -Breed 
Lands Act, c. 67, ss. 10, 11, 12, did not 
cure these defects. Sect. 11 pre- 
supposes the existence of some order, 
hat or decree authorising the sale. 
Its object is to cure d^ects, irregu- 
larities, Sc omissions in connection with 
the doing of something authorised by 
the ct. to be done, not to validate pro- 
ceedings wholly unauthorised. — Hardy 
V. Dksjarlais, Kerr e. Dbsjarlajs 
(1892), 8 Man. L. U. 550.~CAN. 


p, Property of joint tenant 

— One being an in/anf .] — Re Lawi 
( 1912), 6 D. L. li. 912 ; 23 O. W. R 
408 ; 4 O. W. N. 304.— CAN. 

Approbaiion of master.] — 

Although a decree for sale shoult 
direct the same to take place with tht 
approbation of the master, the omlssioj 
of suoh direction is no ground fo 
moving te set aside the sale under th< 
d^ree, where the same really tool 
place with such approbation, even in < 
ease where infants ore interested.- 
lUoKBR V. Hiokbr (1880), 27 Or. 676 
reesd. 7 A. H. 282. — CAN. 

. “TT Procedure must be stricU 
/oUowe^n -Re Suoden (1913), l 

o; •. §: JIl’.i-atN?- ^ ' 


guardian .} — A petition 


was presented by a person domiciled 
in the province of Alberta, (yonada, as 
guardian Sc adminlstrator-in-law of Ms 
pupil son who resided with him, for 
authority to complete a title in the 
pupil’s name to certain heritage in 
foootland, Sc for authority to soli the 
same. The ct., on production of 
evidence that petitioner had been duly 
appointed guardian Sc administrator- 
in-law according to the law of Alberta. 
& that ho was a person of substantial 
means, granted the prayer of the 
petition. — McFadzean, Petitioner, 
[1917] S. C. 142.— SCOT. 


a. .] — Where the property of 

infants has been sold under order of 
the ct., & tho purchaser applies for a 
vesting order, notice need not be given 
to the Infants. — Boulton v. Stegman 
{circa 1864). 1 Ch. Ch. 199.— CAN. 


b. 


-.] — In proceedings imdor 


12 Vlot. o. 72, the mother was ap- 
pointed guardian. Sc the sale of tho 
greater part of the real estate of the 
infants was ordered, which was accord- 
ingly efleotod, the proceeds being 
applied in payment of tho debts of the 
estate, but no investment of the surplus 
was made, although that course was 
directed by the order ; the whole of 
such proceeds, together with $5,321 
in addition, wore expended in support 
Sc education of me infants. The 
fiTuardian thereupon applied for an 
order to sell the remainder of tho real 
estate. The ct, refused the application, 
notwithstanding that the master re- 
ported the amount daimed was a 
proper sum to be allowed . — Re Hunter 
(1868), 14 Gr. 680.— CAN. 


0 . .] — Infant children of an 

intestate obtained an administration 
order against their mother, the ad- 
ministratrix, &; the master found as 
proper to be allowed for their malnte- 
nanoea sum to meet which thopersoned 
estate was inadequate. Sc on further 
directions a sale was asked of the 
re^ty to satisfy the sum so allowed. 
The pt. refused to sanction siush a 
sala, being satisfied that the sifit had 
been instituted for that purpose merely. 


— Fenwick v. Fenwick (1873), 20 Gr. 
381.— CAN. 

d. .] — Tho ct. bos no power 

imdor Supreme Ct. in Equity Act, 1890 
(c. 4), 8. 213 (1), to order tho sale or 
disposal of land held in trust for an 
infant, to pay for past expenditures 
^on tho trust property. — Re Steen’s 
Estate (1896), 1 N. B. Eq. Hep. 261.— 
CAN. 

e. .] — Daly v. Daly, Persse 

V. Daly (1845), 2 Jo. & Lat. 752.— IR. 

f. .] — Sales of landed pro- 

perty belonging to minors must be 
sanctioned by the ct. before execution. 
—Rc Hoselt (1877), K. 13.— S. AF. 

g. .] — Exors. must in all cases 

obtain an order of tho ot. for the 
transfer of property In which minors 
ai-e ooncomod. — Re Leonard (1887), 
8 N. L. H. 167.— S. AF. 

h. Person conducting sale — Also 
purchaser — Effect of objection.] — Where 
the person having the oonduot of a 
sale imder a decree of the ct. is the 
highest bidder. Sc applies to bo con- 
firmed as tho purohasor, the application 
will not be granted if any ot the parties 
to the suit object. — Crawford v. 
Boyd (1876), 6 P. R. 278.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1.— 

C. (b). 

429 i. Benefit of infant — InMiry ,] — 
The ot. granted a decree containing the 
usual reference to Inquire whether a 
sale or foreclosure would be more 
benefioial to the infants ; Sc gave 
liberty to the master to make the 
infante parties in his offloe. — Dickson 
tJ. Draper (1865), 11 Gr. 362. — CAN. 

429 ii. .3 — Trust & Loan 

Oo. V. MoDonell (1866), 12 Gr. 196. — 

CAN. 

481 i. Whether necessary.} 

— ^Where the heirs of the mtgor. 
are infante. Sc a foredloeure suit is 
Instituted, the rule of the ot. is to 
grimt a reference as of oourso, to in- 
quire whether a forecdosure or sale is 
more for the benefit ot the infants; 



Part VTII.— Property. 


185 


that infants are interested in the equity of re- 
demption, without inquiring whether such sale 
is for their benefit. — ^moHAM v. Mbasor (1867), 6 
W. R. 394. 

482, Immediate sale.] — Trustees of a will, 

whereby property is devised, subject to mtges. 
sufficiently represent the devisees ; & although 
there are infants interested in the equity of re- 
demption the ct. will direct an immediate sale 
where it appears to be for the benefit of the infants. 
— OocKBURN V. Ankett (1865), 3 W. R. 641. 

488. No time to redeem allowed.] — 

On a bill filed by an equitable mtgee. praying a 
sale, the ct. will order an immediate sale, although 
the heir of the mtgor. is an infant, if it appears 
that such a sale will be for the benefit of the 
infant. — ^Redshaw v, Newbold (1848), 11 L. T. 
O. S. 372 ; 12 Jur. 833. 

Annotation : — ^FoUd. Cookburn v. Ankett (1855), 3 W. R. 


her parents or g^uardians, or by the authority of 

this a. . ^ : 

That the infant could not contract is plain. 
Could the parents or gum^dians contract for her ? 
The fee of an infant’s real estate does not vest in 
the guardian, & during the minority of the infant, 
the guardian holds only as a trustee. Even if 
authority, therefore, were wanting oil the point, 
it would be difficult to hold that any contract by 
the guardian could bind the real estate of the 
infant. It is, however, well settled by the 
authorities that the parents or guard^ns have no 
power to bind the real estate of their infant wards 
by settlements made upon their marriage (Turner, 

(2) Upon the marriage of two infants, one being 
a ward of ct., the ct. has no power to compel a 
settlement to be made by either of them during 
minority, even of the infant ward’s personal 


434. -.] — Direction for sale of an 

infant’s estate in a foreclosure suit, under circum- 
stances showing it to be clearly for the benefit of 
the infant, without giving time to redeem. — 
Hears v. Best (1853), 10 Hare, App. II., li. ; 68 
E. R. 1144. 

485. Payment Into court — Infants not 

represented.] — An equity of redemption 
granted by deed to trustees, upon trust for certain 
parties, some of whom were infants. The mtgee. 
filed a bill for foreclosure against the trustees of 
the settlement & the adult ceatuia qm iruat ovly, 
as defts. One of the latter died after the filing of 
the bill. The ct. upon a motion for a decree for 
sale, made the decree in the absence of the infant 
ceatuia que truat, & of the representative of deceased 
deft., upon an affidavit by the trustee of the settle- 
ment, that it would be for the benefit of the 
infants ; & ordered the proceeds to be paid into 
ct. — SiFFKEN V. Davis (1853), Kay, XXI. ; 69 
E. R. 323. 

D. Settlement of Property. 

See, now, Trustee Act, 1926 (c. 19), s. 67. 

436. Power to order settlement.] — Rbquish & 
Requishes’ Case (1615), 2 Bulst. 320 ; 80 E. R. 
1164. 

Annotation: — ^B6fd. Blamford v. Blaraford (1015), 3 Bulst. 

98. 

487 , By ward of court.] — (1) A female 

infant cannot contract, nor can her parents or 
gpardians for her, for a power of appointment to 
her over her real estate ; nor has the Ct. of Ch. 
any greater power to contract for its infant wards 
as to their real estate. No valid settlement of a 
female infant’s real estate can be made upon her 
marriage by virtue of any agreement by her, or 


estate. ,, , . 

The jurisdiction of this ct. in the guardia n s h ip 
of infants has, or at least is supposed to have had 
its foundation in the rights which the Crown 
possesses as parena patriae (Turner, L.J.). — ^Pield 
V. Moore, Field v. Brown (1866), 7 De C. M. & Q*. 
691 ; 26 L. J. Ch. 60 ; 26 L. T. O. S. 207 ; 2 
Jur. N. S. 145 ; 4 W. R. 187 ; 44 E. R. 209, 


L JJ. 

Annotations : — As to (1) FoUd. Campbell v. lugllby (1856), 21 
Boav. 567. Consd. Barrow v. Barrow ( 1858 ) 4 K « j. 
409. Apld. Buckmaster v. Buckmaster (1887), 35 Ch. D. 
21. Reid. Re Howarth (1873), 8 ^Ch. App. 415, n. 
OeneraUv, Befd. Re Sampeon & Wall (1834), 25 
482. Mentd. Hoad v. Godlee, Reynolds v. Godleo (1859), 
John. 536 ; Cahill v. Cahill (1883), 8 App. Cas. 420 ; 
Dye V. Dye (1884), 13 Q. B. D. 147. 

See. further. Part XV., post. 


E. Conversion of Property. 

438. Power to effect conversion — Personalty 
Into realty.] — Personal property of an infant 
ordered to be laid out in the^ purchase of land ; 
though there was no authority in the will for 
changing the nature of the property : but it was 
ordered, that the estate purchased should be con- 
veyed in trust for the infant, his exors. & ad- 
ministrators, till he should attain twenty-one, & 
afterwards for him & his heirs. — ^Ashburton 
(Lord) v. Ashburton (Lady) (1801), 6 Ves. 6 ; 
31 E. R. 910, L. C. . 

Annotations : — Mentd. Re Brasher’s Trust (13^% 3 H. 

406 ; A.-Q. V. Ailesbury (1887), 12 App. Cas. 672. 

489 , .]— Calvert v. Godfrey, No. 423, 

ante. 

440 , Realty Into personalty.] — There is no 

principle enabling this ct. to bind the real estate 
of a married woman, in any manner, except by 
those formalities required by law. Both principle 


but if affidavits are hied to satisfy the 
ot. as to the proper decree, or if the 
(cuardlan consents, the reference may 
bo dispensed with. — Dudley v. Berczt 
(1867), 13 Gr. 141.— CAN. 

k, .) — The ot., where it is 

considered bonehcial to the interests 
of an infant deft., wlU direct a sale 
instead of a foreclosure. — Lawbason 
V. Fitzobbald (1862), 9 Gr. 371. — 
CAN. 

l, .1 — Where It appeared to 

be for the benefit of the Infants in- 
terested, & pltfs., who were the only 
inoumbranoois, consented, on imme- 
diate sale was ordered at the instance 
of the guar^an of the infants, without 
reanlrmg the consent of the m^r^ 
Cayley v. Colbert (1869), 2 Ch. Ch. 
431.— CAN. 

m, .) — The ot. will only 

Ranotioxi a sale upon being satisfied 
that it is in the Interests ofthe infant 
or ot all parties oonoemed, & upon 


satisfactory evidence that the price 
offered was such as ought to be 
aoooptod . — Re Howard (1911). 16 

W. L. R. 246 ; 16 B. C. R. 48.— CAN. 


n. Arrears of invest .] — ^A mtge. 
had been created by a married woman 
upon her estate. Alter her death a 
suit was brought against her husband 
Sc her ohildien ; & ihe ot., in dlreoting 
a sale of the mtgod. property, refus^ 
to make the estate of the children liable 
to arrears of Interest for more than six 
years; but directed payxnent to the 
mtgee., out of any excess after payment 
of principal money, costs, Sc six years 
interest, of so much of his balance as 
would represent the husband’s interest 
as tenant by the curtesy In flRoh 
baUmoe. — Taylor v. Hargrave (1872), 
19 Gr. 271.— CAN. 

0. Immediate sale — No time to 
redeem oZtotecd.J— Although by the 
general rule Sc course of proceeding In 
mtge. cases the mtgor. Is entitled to 


ix months to redeem, befoi*e a sale 
B ordered, the ot. will, in special oir- 
tumstanoes, direct an immediate sale, 
iven against the infant heirs of the 
utgor. — S wift v, Minter (1879), 27 
Sr, 217.— CAN. 

p. .] — ^in an action of ^ ejeot- 

nent by mtgees., on the application of 
nlant defts., an order for the Imme- 
liate possession Sc sale of mortgaged 
)remiBe8 was made, with a roler- 
moo to the master to take the usum 
icoounte. — ^Western Canada J'Oan & 
Savings Co. v. Dunn (1883), 9 P. R. 
587.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— 

E. 

4401 . Poiver to effect Wreratonr;- 
BeaUy into personalty.] — T|ie pilnoij^ 
of O.S.U.C. o. 12, B. 56, rela^ to the 
conversion of infants* sold 

under that Act, is also applicable to aU 
oases where it Is necessary tor collateral 
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Sedp 1. — Juriadiciion of court: Svh^aect. 1, E.; 
eub-aect. 2, Sect, 2 : Sub-sects, 1, 2, 3, 4, 5 <6? 6.] 

Jt authority concur in showing that this ct. has no 
authority to alter the chara^r of the prox)erty 
of an i^ant, & convert realty into pjersonalty. 
On the marriage of a ward of ct., this ct. will 
compel the settlement of her real estate, as directed 
by its Glider ; but if this has not been done in the 
lifetime of the parties themselves, in a manner 
binding at law, her heir-at-law is not bound. — 
Field v. Moore (1864), 19 Beav. 176 ; 3 Eq. 
Rep. 216 ; 24 L. J. Ch. 161 ; 24 L. T. O. S. 179 ; 
1 Jur. N. S. 33 ; 3 W. R. 98 ; 62 B. R. 316 ; 
affd. svb nom. Field v, Moore, Field v. Brown 
(1866), 7 De G. M. & G. 691, L. JJ. 

Annotations : — Ck)iild. Campbell v. Ingllby (1856), 21 Beav. 
667. Rrid. Barrow v. Barrow (1858), 4 R. & J. 400 ; 
Re Howarth (1873), 8 Ch. App. 415, n. ; Re Sampson & 
Wall (1884), 26 Ch. D. 482 : Buckmaster r. Buckmaster 
(1887), 36 Ch. D. 21. Mentd. Head v. Godlee, Reynolds 
V. Godlee (1859), John. 636 ; Cahill v. Cahill (1883), 8 
App. Cas. 420 ; Dye v. Dye (1884), 13 Q. B. D. 147. 

Resulting from partition.] — See Partition. 

For, conversion generally, see Equity, Vol. XX., 
pp. 336 ei 8eq» 

Reconversion — At election of infant .] — See 

Equity, Vol. XX., pp. 361, 390, Nos. 991, 1338- 
1349. 


Sub-sect. 2. — Over Personalty. 

SeCi now, Trustee Act, 1926 (c. 19), s. 67 &, 
generally, Settlements, Trusts & Trustees, 
Wills. 

441. Conversion of property.] — The ct. acts for 
an infant as a trustee, changing property for his 
benefit, but so as not to affect his power over it 
even during infancy ; for instance, his testa- 
mentary power over personal property . — Ex p» 
Phillips (1812), 19 Ves. 118 ; 34 E. R. 463, L. 0. 

Annotation: — ^Mentd. A.-Q. v. Allebury (1885), 16 Q. B. D. 

408. 

442. To sell reversionary estate.] — A rever- 
sionary legacy, in which infants were interested, 
was sold by an order of the ct. in an administration 
suit. The particulars of sale stated that infants 
were interested in the property, & there was a 


special condition that the purchaser should make 
no objection on the ground of want of jurisdiction : 
— Held : the condition of sale was fair A; reason- 
able, & the purchaser was bound by it. Semble : 
the ct. had jurisdiction to make the order for sale, 
& the infants & all other parties were bound by it. 

With respect to the objection itself, 1 have not 
been much impressed by it ; for there is a great 
difference between a sale on reversionary personal 
estate a sale of real estate belonging to an 
infant (Jambs, L.J.).— Nunn v. Hancock (1871), 
6 Ch. App. 860 ; 40 L. J. Oh. 700 ; 26 L. T. 469 ; 
19 W. R. 1041, L. JJ. 

Annotations: — Ck>nBd. Re Wells, Boyer v. Maclean, [1903] 

1 Ch. 848. Mentd. Debenham v, Sawbrldge (1901), 49 

W. R. 502. 

443. To vary settlement.] — Vickers v. Scott 
( 1837), 1 Jur. 402. 

Annotation : — Consd. Re Wells, Boyer v, Maclean, [1903] 1 

Ch. 848. 

444. .1 — ^Peto V. Gardner, No. 1989, post. 

445. .1 — Day v. Day, No. 1975, post. 

446. .1 — W., who died in 1883, gave his 

residuary estate to trustees upon trust, to pay 
certain annuities to his two daughters & other 
persons for their lives, &, after the death of the 
last surviving annuitant, for such of the children 
of his two daughters as should be then living & 
should attain twenty-one or marry. 

In 1902 the two daughters, their surviving 
children, & all other parties interested imder the 
will, executed a deed whereby, subject to the 
approval of the ct,, it was agreed that the trusts 
of the will should be put an end to, & instead 
thereof the trustees imould hold the property 
upon trust to purchase Gk)vt. annuities for the 
annuitants, & pay the residue to the children 
then living or the trustees of those who had settled 
their shares, making their interests absolute 
instead of contingent. Two of the children had 
executed settlements under which infants were 
or might become interested : — Held : the ct. had 
jurisdiction to approve the scheme on behalf of 
the infants. — Re Wells, Boyer v. Maclean, 
[1903] 1 Ch. 848 ; 72 L. J. Ch. 613 ; 88 L. T. 356 ; 
61 W. B. 621. 

447. To change Investments — Larger rate of 
interest.] — Petition of tenant for life for an inquiry 


S uiToses to elloct the conversion of an 
Lfant’s estate from realty Into per- 
sonalty ; tbe rule of the ct. In all such 
cases being that the conversion shall 
not have any greater effect than is 
necessary for accoinnllshing the Im- 
mediate purpose of the conversion, so 
far as the rights of the next of kin & 
helrs-at-law of the infant are con- 
cerned. — Fitzpatrick v. Fitzpatrick 
(1874), 6 P. K. 134.— CAN. 

q. effect partition .) — ^When 

lauds are sold for the purpose of 
effootlng a partition, the iware of an 
infant retains its character of realty. — 
Thompson v. McOaffrey (1874), 6 
P. 11. 193.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

r. Investment .] — ^An application to 
Invest moneys of infants pursuant 
to an otoer of the ot . should ne made 
Infants, & not by the persons 

ictrea 

-.iT-In oases where, if money 
belonged to an infant residing in 
Upper CJanada, the ot. wonld invest 

where the 

imant is resident in a foreign country, 
Investment for hSabenSt to 
iuidi country. — San- 
can! 11 Or- 359,— 

ct., on the ad- 


ministration of an estate takes oharge 
of the share going to infants, & invests 
the same for their benefit, instead of 
the amount being left in the hands of 
a trustee. 

Since the establishment of a Govt. 
Dominion Stock, the investment of 
infant’s money by the ct. should, as a 

f eneral rule, be in such stock, rather 
han, as formerly. In mtges. — K ings- 
MILL V. Millbb (1868), 16 Gr. 171. — 
CAN. 

b. Benefit of iTifant.) — A 

petition had been presented for ^e of 
an infant’s estate, fifty acres of land, 
which produced $700 & upwards. On 
an application that the prooeeds might 
be invested to the purchase of a farm, 
with the sanction of the ot., on whlob 
it seemed to be intended the father of 
the infant, a farm labourer, was to 
reside with the infant, the r^eree 
refused to sanction the purchase. The 
Interest of the Infants is the only tbtog 
that the ot. can consider. — Re Mason 
(1871), 8 Oh. Ch. 426.— CAN. 

c. Transfer to guardian.) — The rule 
Is that money belonging to infants 
is not ordered to equity to be paid to 


justify an exception. — Mitohsll v, 
Ricjhby (1867), 13 Gr. 445. — CAN. 

d. Loan — On mortgage of realty.) 
— The ot. will not sanction a loan of 
infants* moneys on mtge. of realty, 
without a covenant by the mtgor. to 
proouro a binding agreement with 
those who may be entitled to liens 
under Meohanlcs* Lien Act, 1891, to 
for^o their rights under the Act. — 
Re Brown & Brown (Infants), Ex p. 
Brown (1892), 2 B. O. R. 110.— CA!L 

e. Dispute between infant dt 
guardian — Trustees ordered to pay 
vMney into coiirf.] — Where an infant 
had become entitled to a fund, the 
subject of an express trust to her favour 
under a will. & the fund was claimed 
to the infant's name by her guardton 
appointed by a surrogate ot., but the 
infant represented oy the official 


guardian, opposed the claim : — Held : 
^ purcharo. The ft was not a case in which an order 

only tbtog should be made under U. S. O.. 1887 
ot mason (o. 110), 8. 87, upou the application of 

71), 8 Oh. Ch. 426. — GAN. the trustees of the will, determtotog 

that ^Bwne^ iJSong^’ tof Sts traBtoSs^should^be to t^irfer 

jlr guardian, whether appointed by . 

J surrogate ot. or otherwise, but is . Surrogate court — No jurisdic* 
lured lor the benefit of the infante ; 

t where the amount is is ^ Mbbobr (1912), s6 0. L. 1^ 427. — 

luired lor the immediate use of the CAN. 

ants, special drou ms tan o ee may g. Payment of legacy ^ Benefit of 


their guardian, whether appotoW by 
the surrogate ot. or otherwise, but is 
secured for the benefit of the infants : 
but where the amount is am **-! ] 4^ is 
required lor the immediate use of the 
infants, spedal otroumstenoee mav 
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wlietber it would be for the benedt of infant 
texuuQte in remainder to tramipoae troat fund 
from Oonaola to a mtge. security under a power, 
dismissed on the ground that the expenses in- 
cidental to the latter security generally more than 
counterbalanced the increase of income. — ^B arry 
V. Marriott (1848), 2 De G. So Sm. 491 ; 12 
L. T. O. S. 64 ; 12 Jur. 1043 ; 64 B. B. 220. 

448. .] — The ct. will, generally speaking, 

direct the sale of railroad shares bequeathed to 
infant legatees, unless it is shown that a great 
loss will be sustained by that course, or that the 
retention of them is likely to be advantageous. — 
Harriman V. Haeriman (1853), 21 L. T. O. S. 98. 

Compare No. 446, ante, 

440. Over equitable interests — Power to oom- 
promise rights So claims.] — Brookb v» Mostyn 
(Lord), No. 1978, post 


Sect. 2.— ACQUISITION. 

Sub-sect. 1. — In General. 

Legal estate in realty — Incapacity to acquire.] — 
See Law of Property Act, 1925 (c. 20), s. 1 (6) ; 
Settled Land Act, 1925 (c. 18), s. 27 (1). 

Effect of conveyance to infant.] — See 

Settled Land Act, 1925 (c. 18), s. 27 (1). 

Equitable estate in realty.] — See Settled Land 
Act, 1925 (c. 18), 8. 27 (2). 

Settled land — Infant tenant for life,] — See 
Settled Land Act, 1925 (c. 18), s. 26, generally^ 
Settlements. 

By partition.] — See Partition. 

As object of power of appointment.] — See, 
generally t PowBits, Settlements. 

Portions — Presumption against double portions.] 

— See Equity, Vol. XX., pp. 453 et aeq, 

.] — See, further. Settlements. 


Sub-sect. 2. — ^XJnder Intestacy. 

See Descent, Vol. XVIII., pp. 3 et sea,, but, 
see, now. Administration of Estates Act, 1925 
(c. 23), SB. 46-49, 61 (3). 

Settlement deemed to have been made .] — See 
Settled Land Act, 1925 (c. 18), s. 1 (2). 


SUBHSEOT. 8*— By AnVANOiBICBaTT. 

’ What constitutes advancement.}— Equity, 
Vol. XX., pp. 467-466, Nos, 1821-1912. 

When advancement presumed .] — See Gifts, Vol. 
XXV., pp. 610-617. 

Powers of trustees to advance .] — See Trustee 
Act, 1925 (c. 19), ss. 31, 32. 


Sub-sect. 4. — ^By Gift. 

Gifts by will .] — See Wills. 

Gift inter vivos or mortis causa.] — See, generally. 
Gifts, Vol. XXV., pp. 506 et aeq. 


Sub-sect. 6. — ^Acquisition Subject to Con- 
ditions. 


Onerous condition in will .] — See Wills. 

Onerous condition in settlements .] — See Settle- 


ments. 

450. Condition attached to gift — Capable of 
performance.] — Where an estate is given to an 
infant upon a condition, such act as an infant can 
perform, must be done by him ; So infancy is such 
case is no excuse. — Falkland (Viscount) v. 
Bertie (1698), 2 Vem. 333 ; Holt, K. B. 230 ; 
23 E. B. 814 ; auh nom. Bertie v. Faulkland, 
1 Eq. Cas. Abr. 110 ; Freem. Ch. 220 ; 3 Cas. in 
Cb. 129 ; 12 Mod. Bep. 182 ; 1 Salk. 231 ; on 
appeal, Colies, 10, H. L. 

Annotations : — ^Refd. Shaftebury v, Shaftabury (1725), 
Glib. Oh. 172 ; Harvey v. Aston (1737V 1 Atk. 361 ; 
Acherley v. Vernon (1739), WiUes, 153. Mentd. Bromley 
V, Fettlplaoe (1700), Freem. Oh. 246. 


LiabiUty to repair highway.]— Highways, 
Vol. XXVI., p. 680, No. 2703. 

Right to repudiate.] — See Executors, Vol. 
XXIII., p. 469, No. 6327 ; Gifts, Vol. XXV., 
p. 523, No. 166. 

Stocks So shares .] — See Companies, Vol. 

IX., pp. 276, 399, 400, Nos. 1699, 2546-2661. 


Sub-sect. 6. — Payment Out of Funds in Court. 

461. To Infant — Into savings bank.] — Small 
sums of money representing shares of infants in a 


infant] — Order made to pay to the 
fimardian of an infant a small legraoy, 
on an undertaking to apply It for an 
outfit & for his passage to New Zealand. 
— Me Salterns Trusts (1866), 17 
I. Oh. R. 176.— IR. 

h. Transfer of funds — From Free 
State to Northern Ireland — Benefit of 
infant.] — The mother of two minors, 
who were domioiled in Northern 
Ireland, had been appointed their 
guardian by the Ohfei Justice of 
Northern Ireland, & had been given 
liberty to apply to the (Mef Jnstioe of 
the Irish Free State to have transferred 
to the High Ot. in Northern Ireland 
funds standing to the credit of the 
minors in the High Ct. in the Irish 
Free State. These funds were the 
only property the minors possessed. 
The mother applied aooordlngly to 
have these funds transferred to the 
respective credits of the minors in the 
High Ct. in Northern Ireland : — Held : 
as the welfare ot the minors required 
that the scheme of the Chief Justice 
of Northern Ireland for their malnte- 
nanoe should be financed out ot the 
funds in ot., three 'fourths of the funds 
be transferred to ^e High Ot. in 
Northern Ireland. & the inoome of the 
balMioo of the funds* which remained 
In w High Qt. In the Irish Fm State* 


be paid to the mother of the minors 
& to the General Solr. for Minors in 
the Irish Free State, who were ap- 

S olnted guardians of the fortunes of 
le minors. — Me Dxtddy, [1925] 1 

I. R. 196.— IR. 

PART VIII. SECT. 8, SUB-8B0T. 6. 

k. Bound bj/ conditions precedent] 
— Griffin v. (Iriffin (1804), 1 Soh. & 
Let. 352.— IR. 

PART VIII. SECT. 2, SUB-SECT. 6. 

1. To infant — When ordered — Before 
nuiiorWy.l— Where a female was en- 
titled at majority to payment out of 
ot. of a sum of money, to It appeared 
that, although only xiineteen years of 
age, ^e was married 9o domioiled In a 
foreign country, by the laws of whioh 
a female is entitled upon marriage tb 
receive money due to her, an order was 
made for immediate payment out. — 
Kavanaqh V. Lbknon (1894)* 10 P. R. 
229.— GAN. 

m. — .] — An order 

was made for payment, out of a fund 
in ot. to whioh an infant was contin- 
gently entitled* of an allowanoe for his 
maintenance* upon seouilty being 
given by way of life insurance for the 
benefit of those who woulfi be entitled 


upon the death of the Infant under full 
age. — Me Campbell (1899), 18 P. R. 
400.— CAN. 

n. .] — The administra- 

tor of an estate in distributing It 
paid into ct. the share of an Infant, 
one of the next of kin of intestate. The 
infant now applied for an amount to 
be pfldd out necossaiy for her support 
& maintenance, she being in ill-health 
So unable to work : — Held : the appli- 
cation oould be maintained if brought 
in proper way by petition duly verified, 
setting out amotmt in ot.» In what way 
she is next of kin, the administrator, 
father or mother or relatives should 
be notified, 8c ciroumstanoes of father 
8c mother if any. — Me Green (1908), 9 
W. L. R. 630.— CAN. 

0 . To guardian.] — ^Money paid into 
ct. to the ert^t ot infants will not 
bo paid out to their guardian appointed 
by a BiUTogate ot., upon his applica- 
tion, as a matter of right ; though, in a 
proper case, an allowanoe for their 
mamtenance 8c eduoatl^ may be 
made to him out of suck moneys. — 
Me Harrison (1899), 18 F. H. 303.— 
CAN. 

p. .] — Testator by his will 

provided for payincnt of specrlfied 
legadleB to his onJldreu* to that the 
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8ecl» 2, •^Acquisition: Sub-sect, 6. Sect, 3: Sub- 
sects, 1, 2 dr 3.] 

fund in ct. may be directed to be paid out by the 
Paymaster-General into the Post Office Savings 
Bank to accounts in the names of the infants* — 
Elliott v, Elmott (1885), 64 L. J. Ch. 1142. 

462, When ordered.] — An infant was 

entitled on her attaining her majority to a share 
of a fund in ct., & within one month of that time 
an application was made for the payment of the 
fund out of ct. 

The ct. declined to order the infant’s share to 
be immediately paid to her solr. on his under- 
taking to pay it to her on her attaining twenty-one ; 
but gave liberty to apply in chambers for payment, 
on a certificate of the chief clerk to the effect that 
she had so become entitled.— Sothbrn (1863), 
9 L. T. 634 ; 12 W. B. 46. 

458. To guardian— Whether receipt by guardian 
valid.] — A. testamentary guardian is not entitled 
as such to obtain payment out of ct. of funds, the 
property of his infant ward, which have been paid 
into ct. under the Legacy Duty Act, 1796 (c. 62). 
Sernble : in ordinary cases, which do not depend 
upon a special Act, a testamentary guardian is 
entitled to give a receipt for funds coming to his 
infant ward . — Re Cresswet4L (1881), 46 L. T. 
468 ; 30 W. B. 244. 


Sect. 3.— ALIENATION. 

Sub-sect. 1. — In General. 

454. Power to alienate — General rule.] — Zouch 
d. Abbot & IIallet v. Parsons, No. 28, ante, 

466 . By exchange.] — Cecil v, Salisbury 

(Earl), No. 1904, post 

456. By deed.]— May v. Hook (1773), 2 

Co. Litt. 246a ; 1 Jac. A W. 063, n. ; 37 E. B. 
621, L. C. 

AwMiaiions : — Consd. & Ezpld. Burnaby- v. Equitable Ko- 
versionary Interest Soo. (1885), 28 Oh. B. 416 Mentd. 
Prowd V. Lawrence (1820), 1 Jac. & W. 655 ; Ex p, 
Clarke, (1830) 1 Kuss. 8c M. 563 ; Ex p. Helsby (1832), 
Mont. & B. 79 ; Aston t>. Heron (1834), 2 My. & K. 390. 


467 , ,] — A marriage settlement con- 

tained a proviso for the settlement of the prcGient 
& after-acquired property of the intended wife, 
who was an infant. She was then entitled 
remainder jointly with two others to a share in 
bank annuities standing in the names of trustees : 

Seld : the joint tenancy was severed. 

The disability of infancy goes no further than 
is necessary for the protection of the infant, it 
leaves the infant the power to make the deed in 
the first instance ; but, for the protection of the 
infant, it gives the infant also the right to avoid 
that deed if the infant finds it right & proper to 
do so when the infant comes of age (Pearson, J.). 
— ^Burnaby v. Equitable Bevbrsionaby In- 
terest Society (1885), 28 Ch. D. 416 ; 64 

L. J. Ch. 466 ; 62 L. T. 360 ; 33 W. B. 639. 
Annotations: — Oonsd. Be Hodson, Williams v. Knight, 
[1894] 2 Oh. 421. Befd. Re Hewett, Hewett v. EMett 
(1893), 63 L. j. Ch. 182 ; Viditz v. 0*Hagan (1899), 68 

T. T rui /iAS. 


468. Insufficiency of consideration — Pur- 

chase price of land.] — 0 ., who was posses^d of 
real property held by gavelkind tenure, died in 
Aug. 1892, leaving his widow & three sons, his 
co-heirs in gavelkind. In Nov. 1893, the widow 
& eldest son, as beneficial owners, conveyed their 
interest in the property to M. by deed, reciting 
an agreement for sale for £760, that the two other 
sons were infants & would convey their shares 
by customary feoffment on attaining fifteen, & 
that, of the purchase-money £376 had been appor- 
tioned to the widow & £126 to the eldest son, in 
consideration of which sums the conveyance was 
expressed to be made. In Dec. 1893, the younger 
sons, having attained fifteen, assured their shares 
by feoffment in consideration of £125 to each. 
M. having agreed to sell the property, the purchaser 
refused te accept the vendor’s title, on the ground 
that the widow had received too much of the 
consideration money, & the consent of the infants 
to her receiving it was not binding, they being 
under age & able to withdraw their consent on 
attaining majority : — Held : the purchaser’s ob- 
jection was a valid one . — Be Maskell ^ Gold- 
finch’s Contract, [1895] 2 Ch. 625 ; 64 L. J. Ch. 


residue of his estate should be txu'ned 
into money, invested by the exors., the 
inoome paid to the widow. 8c on her 
death ** that all the residue of my 
estate is to be equally divided among 
all my children living at that time (the 
death of the widow) 8c the lawful l^ue 
of such as may be dead, per, stirpes/* 
There was also a provldon that the 
shares to go to three of the children 
(one being H.) were to be dealt with 
according to the discretion of the exors. 
The son H. was advanced to the extent 
of $4,000 in his & his father’s lifetime, 
& it was agreed between them that 
these advances were to be deducted 
from H.’s share of the father’s estate. 
The other children also received ad- 
vances on the Marne terms. The will 
was dated in 1887 ; testator died in 
Apr. 1897 : H. died in Aug. 1898, 
leaving one child, bom in Nov. 1897 ; & 
the widow of testator died in 1908 : — 
Held : the payment out of ct. of the 
infant's share, $30,000, to his mother 
& surrogate guardian, though she was 
of ample means, should not be sanc- 
tioned.— He Oabter (1909), 20 O. L. H. 

—CAN. 


q. LoafGt on property,] — As a 
general role, loans of money in ct. 
cannot be made on property on whioh 
there is any prior charge, howevei 
small, unless all parties Interested 
consent.— -Andrews v, Hsicfstrebi 
icirca 1864), I Ch. Oh. 847.— OAN. 


PART VUL SECT, 8, SUB-SBOT. 1. 
456 i. Power to alienate — By deed.}— 


In 1840 J. who was tenant in tall in 
remainder of certain lands, 8c was 
supposed to be of full age, agreed with 
his father, T. for a re-settloment, 
under which J. was to become tenant 
for life, with remainder to his first 8c 
other sons suooessively in tail male, 
with remainders over In favour of T.'s 
other children 8c with ultimate re- 
mainder to T. in fee, in oonsideratlon 
of T.'s bringing into the new settlement 
lands of which he was owner in fee, 8c 
deeds were executed accordingly. J. 
discovered In 1850 for the first time 
that be was in foot under ago at the 
date of the re-settloment, which he 
thereupon repudiated, 8c in 1852 T. 
made a new settlement for value of his 
own lands ; — Held : by J.'s repudiation 
the re-settlement of tne lands in 1840 
was rendered void ab initio 8c the 
oonsideratlon for the settlement then 
made by T. having thus failed, T.'s 
lands were thereby wholly liberated 
from the re-settlement of 1840 so as 
to enable him to ^ve a good title to 
the grantees of 1862. — Paget v, Paget 
(1882), 11 L. R. Ir. 26.— IR. 


r. .] — Mere delay on th< 

port of a word, after attainment ol 
majority. In repudiating an alienatloi 
made by his guflu^dlan, cannot be trmte^ 
as a ratlfloation of the guaj^an's act 
but only as evidence of ratidoatlon.— 
Raj Narain Deb Chowdhby v 
K abseb Chundsr Ohowdhby(1872) 
10 B. L. R. 324 ; 18 W. B. 404.— IND 
t, ^eed executed by huaband d 
infant leife.}— A deed exeouM by i 


man 8c his wife (she owning the estate) 
under O.S.U.C. o. 85, while the wife 
was under twenty-one : — Held : good 
8c valid. Independently of the statete, 
to pass the husband's Interest in the 
land, although not suftloient to bar the 
wife's. — ^Doran V, Reid (1863), 13 
C. P. 393.— CAN. 

a. Conveyance by parent not being 
guardian — Parent <£* child tenants in 
cammon,] — The mother of infant 
ohlldren, resident with her, being 
entitled to a third undivided interest 
in the land, they owning the residue, 
by deed a^ed with a railway co., in 
oonsideratlon of an extension by them 
of their line of railway from R. to P., 
Sc for one dollar, to grant to them in 
fee the right of way ** through my 
land in P., consisting of such portion 
of lots 18 & 19 as may bje required to 
carry the railway across said lots." 8c 
conveyed to them aooordingly. At the 
time of the conveyance she had not 
been appointed guardian to her 
ohlldren : — Held : her deed barred the 
ohildren's interest in the land as well 
as her own, 8c they were therefore not 
entitled to oonmensation from the oo. 
— Dunlop v, Canada Central Ry. 
Co. (1880), 45 U. O. R. 74.— OAN. 

b. Seneftt of infant,] — Held: the 
onus of proving that a sale by his 
guardians of a minor's property was 
necessary 8c for his benefit lies upon 
the purchase, 8t adequacy of prioo is 
an important point to be considered 
in detennlning this question. — D aodu 
Bin Baud Tbli Pardeshi v. Bhekh 
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078 } 72 L. T. 836 5 43 W; B. 620 ; 39 Sol. Jo. 
601 ; 13 B. 686. 

By way of gift.] — See Sub-sect, 2, poaU 

Recovery of deposits paid under voidable 

contracts.] — See Part V., Sect. 6, ante, 

Copyholds — Surrender Se admittance.] — See 

Copyholds, Vol. XIII., p. 127, Nos. 1680-1584, & 
Law of Property Act, 1922 (c. 16), s. 128, sched. 12 
(e) (iii). 

459. Infant shipowner — Power of guardian to 
sell or mortgage.] — The guardian of a registered 
infant owner of a ship has no power under the 
M. S. Act, B. 99, to sell or mortgage the ship on 
behalf of the infant. — ^Michael v, Pbipp (1868), 
L. R. 7 Eq. 96 ; 38 L. J. Oh. 29 ; 19 L. T. 257 ; 
17 W. B. 23 ; 3 Mar. L. 0. 162. 

Mortgages by infants.] — See Infants Belief Act, 
1874 (c. 62), s. 1. 

Transactions between parent & child.] — See 
Contract, Vol. XII., pp. 101-105, Nos. 618-647. 

Completion of sale of land — Under contract by 
deceased vendor.] — See Sale of Land, Specific 
Performance. 

Compulsory sale of land.] — See Compulsory 
Purchase of Land, Vol. XIII., pp. 166, 172, 218, 
236, 244, 246, 249, 266, Nos. 436, 601, 1023, 1254, 
1430, 1459, 1510, 1832. 

Election by infants.] — See Equity, Vol. XX., 
pp. 446-447, Nos. 1712-1724. 

Partition.] — See Partition. 

Transactions between husband & wife.] — See 

Husband & Wife. 

Unconsionable bargains with minors.] — See 

Money & Money-Lending. 


donation of chattels or personal property in his 
actual possession. — ^Taylor v, Johnston (1882), 
10 Ch. D. 603 ; 51 L. J. Oh. 879 ; 46 L. T. 219 ; 
30 W. R. 608. 

463, Alienation by infant married woman — 
Whether court will take consent.] — The ct. will 
take the consent of a married woman, though a 
minor, to the payment to her husband of a sum 
to which she is entitled. — GUUJN v, Gullin (1835), 
7 Sim. 236; 68 B. B. 827. 

Annotations : — N.F. Stubbs u. Sargfon (1839), 3 Jur. 1118 ; 
Abraham v, Newcombe (1842), 6 Jur, 433. 

464, .] — The ct. declined taking the 

consent of a married woman, who was a minor, to 
the payment out of ct. of money to which she was 
entitled. — Stubbs v, Sargon (1839), 2 Beav. 

496 ; 3 Jur. 1118 ; 48 E. R. 1274. 

Annotation: — ^Folld. Shipway v. Ball (1881), 50 L. J. Ch. 
263. 

465, .] — The ct. will not take the 

consent of a married woman who is imder age, to 
the payment of money to which she is entitled, 
to her husband. Qullin Y« Guilin, No. 463, ante, 
overd.— Abraham v. Newcombe (1842), 12 Sim. 
666 ; 6 Jur. 433 ; 69 B. B. 1260. 

466, ,] — When a married woman is 

under twenty -one her consent to waive her equity 
to a settlement will not be taken. — Shipway v. 
Ball (1881), 16 Ch. D. 376 ; 60 L. J. Oh. 263 ; 
44L. T. 49; 29 W. B. 302. 

Donee in fiduciary position.] — See Contract, 
Vol. XII., pp. 101 et seq. 


Sub-sect. 3. -Transactions between Parent 

AND Child. 

Sub-sec^. 2. — By Gift. 467, Fiduciary relationship.] — The fiduciary ro- 

460. Capacity to make valid gift.] — Zouch d. lationship as it is called does not depend upon any 

Abbot & Hallet v. Parsons, No, 2o, ante, particular circiimstances^ ... it exists in the case 

461. .] — Burnaby v. Equitable Rbveh- of parent & child, guardian & ward (h^LD, J.). 

SIONARY Interest Society, No. 457, ante. Plowright v, Lambert (1885), 62 L. T. 646. 

462. Chattels In possession.] — There is no Undue Infiuence,] — See Contract, Vol. Xll., 

law which prevents an infant from making a p. 101, 


Saiieb Valad Badbuddin Kamblr 

(1864). 2 Bom. 348.— IND. 

0. J — Makundi V. Sarabsukh 

(1884), I. L. R. 6 AU. 417.— IND. 

d. Power of guardian to sell,] — 
Held : the contract In this oaae which 
a guardian had entered into on behalf 
of a minor, can be speoiflcaJly en- 
forced. — ^Mir Sabwarjan V. Fakhrud- 
DiN Mahomed Ohoudry (1906), 11 
C. W. N. 207 ; 1. L. R. 34 Calc. 163,— 
IND. 

e. Power of guardian to consent to 
transfer — Third person holding oui as 
owner,] — Held: the guardian of a 
minor owner of immovable property 
is incapable of consenting, even thougn 
such consent be express, to a third 

S erson bolding himself out as owner of 
\XQ minor's property, so as to enable a 
transferee from such person to claim 
the benefit of Transfer of Property 
Act, 1882, 8. 41. — Dambar Sinoh v, 
Jawitri Kunwar (1907), I. L. 11. 29 
All. 292.— IND. 

PART VlII. SECT. 8, SUB-SECT. 2. 

460 i. Capacity to make valid gift .] — 
The gift of an infant is not void but 
voidable ; the infant may ratify the 
gift after majority ; & he may do so 
without any positive act ; length of 
time may be sufficient, or it may be 
otherwise made to appear that there 
was a fixed, deliberate, iSc unbiassed 
detemiination that the tramsaotion 
should not be impeached ; but, when 
the Infant has derived no benefit from 
' what has been done, & the position of 


the donee has not been afiocted by 
delay, the donor, when he comes of 
age, may repudiate after a very con- 
siderable time : & what is a reasonable 
time is a question, upon the facts, for 
the opinion of the ot. — Murray v, 
MoKbnzib (1910), 23 O. L. R. 287.— 
CAN. 

PART VIH. SECT. 3, SUB-SECT. 8. 

467 i. Fiduciary reUxtionship.] — A 
parent stands in a fiduciary relation 
towards his child ; & any transaction 
between them by which any benefit is 
procured by the parent to himself or to 
a third party at the expense of the 
child will be viewed with Jeedousy by 
cts. of eqtiity Sc the burden will lie on 
the parent or third party olaiming the 
benefit of showing that the ohlld 
in entering into the transaction had 
the independent advice of nersons 
who acted In his hiterests, that he 
thoroughly understood the nature of 
the transaction. Sc that he was removed 
from all undue Infiuence when the gift 
was made. — Lakshmi Doss v. Roop 
Laul (1906), I. L. R. 30 Mad. 169.— 
IND. 

f . Muluod bonds — Child to work 
farm — Father to convey to son 'before 
death ,] — ^A father Sc son entered into 
mutual bonds, the father agreeing that 
just before his death he would convey 
his farm to the son in lee ; Sc the son 
agreeing that he would, during his 
tether's life, work the form In a good 
8c farmer-llke maimer, 8c would consult 
bis lather tn all things reasonable. 
Quarrels took place ; the son treated 


his father badly, though he did nothing 
which at law would be a breach of tho 
condition of his bond ; 8c ultimately the 
father left the farm, the son retaining 
possession until ejected at the father's 
suit In a suit by tho son against his 
father: — Held: the contract should 
not he enforced against the father. — 
MoDonauo v. Rose (1870), 17 Gr. 657. 
CAN. 

g. Gift,] — S., entitled to a lease 
for lives, by lease 8c release of Mar. 5, 
1833, in consideration of love 8c 
afleotion for his oldest son, J., 8c in 
order to advance him in life. Sc to 
entitle him to a wife 8c fortune “ now 
in contemplation," conveyed the lands 
to J. 8c his heirs. This deed was 
executed by S. 8c J. 8c was registered 
by S. nine months afterwards ; but S. 
retained it in his possession ; 8t, with 
tho assent of tho son, oontinued to his 
death to act as owner of the lands. S., 
by his will, devised all such real, free- 
hold, 8c personal property of which ho 
shoidd die seised or possessed to J., 
" in case he shall recover from his 
present illness ** ; Sc appointed B. his 
residuary legatee. There was no 
tioulor marriage In contemplation \rii3n 
the oonvoyanoe of 1833 was executed. 
J. survived testator, 8c afterwards died 
of the illness with which he was affliotod 
when testator made his will JETeld : 
the oonvoyanoe of 1833 wm not con- 
ditional, executed for a speomc puroose 
which had not been performed ; & on 
its execution the legal estate was 
vested In J. : that estate was not 
divested by the son not afterwards 
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iNPAiraS AND CfilLDaEN. 


Sect* 8. — Alienation: Svh-aect* 4. Sect, 4: 
eect, 1.1 

Sub-sect. 4. — ^Transactions between Guabdian 

AND Ward. 

Guardianabip generally, See Part XIll., poet* 
468. Purobase by guardian — ^Arrears of rent.] — 
Decreed if a guardiw to an infant, whose lands are 
incumbred with arrears of rent to the value of 
£600 &> ho has in his hands of the infant’s estate 
£100, So buys the £000 arrears, for £100 he shall 
not charge the infant with the £600. — Henly v. 

(1678), 2 Oas. in Oh. 245 ; 22 E. B. 928. 

4 gQ, Reversionary Interest after Infant.] — 

OoKBES V, Throckmorton (undated), cited, 
Freem. Oh. at p. 52 ; 22 E. B. 1053. 

Annotation : — ^Foud. Lesley's Case (1680), Froem. Ch. 52. 

470. .] — A man is guardian or trustee 

for an infant to whom lands are descended or 
devised, but the title is revera in a third person ; 
of the trustee or guardian buy in the title of this 
third person, this shall not be taken to be a trust 
for the infant for ho is at liberty to purchase it 
as well as anybody else. — L esley’s Case (1680), 
Froem. Ch. 52 ; 22 E. B. 1053. 

471, Pull value given for purchase.] — 

What acts of a guardian with respect to an infant’s 
estate shall be good. If ho gave a full considera- 
tion for his ward’s estate, it will not be set aside. — 
Oldin V. Samborne (1737), 2 Atk. 15 ; 26 E. B. 
406. 

See, further, Contracjt, Vol. XII., p. 106, Nos. 
656^60. 


Sect. 4 .--PROTECTION OF PROPERTY— 
UABILITY TO ACCOUNT. 

Sub-sect. 1. — ^By Stranger. 


472. Person entering liable to account to Infant.] 
— ^Account lies against a stranger as guardian, who 
enters So receives the profits. — ^Huqhs v. Harrys 
(1631), Cro. Car. 229 ; 79 B. B. 800. 

473. .] — Newburgh v. Bickerstapfe, No. 

493, post. 

474. .] — Tilly v. Bridges (1705), Proc. 

Ch. 252 ; 2 Vern. 519 ; 24 B. B. 122. 

Annotation: — ^Meatd. Curtis v. Curtis (1789), 2 Bro. C. C. 

620. 


475. .] — An infant may bring a bill for an 

account of rents So profits, against a person who 
keeps possession, after the death of the infant’s 
ancestor. — Bobbrdeau v. Bous (1738), 1 Atk. 
543 ; 26 E. B. 342, L. C. 

Annotation: — Black Point Syndicate v. Eastern 
Concessions (1898), 70 L. T. 658. 


476. .] — Whoever enters in the estate of 

an infant enters as guardian or bailifi for the 
infant. — Dormer v. Fortbscue (1744), 3 Atk. 
124 ; Bidg. temp. H. 176 ; 26 E. B. 875, L, C. 
Annotations: — ^Befd. Curtis v. Ourt-is (1789), 2 Bro. C. C. 
620 ; Hicks v. SalUtt hS5i), 3 De G. M. & (1. 782 ; Howard 
V . Shrewsbury (1874),L. R. 17 Eq. 878. Hentd. Townsend 
e. Ash (1746), 8 Atk. 336 : Smelds v. Atkins <1747), 3 
Atk. 660 ; A.-G. r. Plymouth Corpn. (1754), Wight. 134 ; 
Taylor d. Atkyns e. Horde <1766), 1 Keny. 143 ; Oates d. 
Wlgfall V. Brydon (1766), 8 Burr. 1896 : Aston v. Exeter 
(1^1), 6 Ves. 288 ; Hylton e. Monan (iSOl), 8 Ves. 293 ; 
Pulteney v. Warren (1801), 6 Vm. 73 ; Pettlward e. 
Prescott (1802), 7 Ves. 641 ; Oliver v. Richardson (1803), 9 
Ves. 222 ; Edwards e. Morgan, Morgan e. Edwards (1824). 
M‘Cae. 541 ; Small v. Attwood (1834), 1 Y. & C. Ex. 37 ; 
Hodson V. Ball (1842), 1 Ph. 177. 


477 . .] — Nothing can be clearer than that 

an infant may consider wlioever enters on his 
estate as entering for his use (Lord Kenyon, 
G.J.). — Dob d. Barnett v. Keen (1797), 7 Term 
Bep. 386 ; 101 E. B. 1034. 

Annotation Mentd. Olaranoe v. Marshall (1884), 2 Cr. A: M. 
495. 

478. .] — A stranger who gets into receipt 

of the rents of an infant’s estate shall upon bill 
filed be compelled to come to an account (Lord 
Eldon, C.). — ^Pulteney v, Warren (1801), as 
reported in 1 Coop. temp. Oott. 480 ; 47 E. B. 
955, L. C. 

Annotations : — Mentd, Ciiplt v. Jackson (1824), M'Cle. 406 ; 
Grants. Grant (1830), 3 Sim. 340 ; Brown v. Newall (1837), 
2 My. Sc Or. 658 : East India Co. v. Campion (1837), 11 
Bll. 158; Howell v. Howell (1837), 2 Sc Or. 478; 
Attwood V. Burton, Attwood v, Bailey, Attwood v. Small, 
(1839), 8 L. J. Ch. 145 ; Halge. Homan (1841), 8 Cl. Sc Fin. 
320 ; He Franks (1861), 16 L. T. O. S. 620 ; Hicks v. 
Sallitt (1854), 8 De G. M. Sc G. 788 ; Thomas v. Thomas 
(1856), 1 Jut. N. S. 1160 ; Knight v, Bowyer (1867), 23 
Boav. 609 ; Wright v. Chard (I860), 1 Do G. F. Sc J. 667 ; 
Sawyer v. Goodwin (1867), 36 L. J. Ch. 678 ; Phillips v. 
Homfray (1883), 24 Ch. D. 439. 

479. .] — It is a maxim in law, that whoever 

enters land of an infant does so for the benefit of 
the infant. — Ingledbw v. Bichardson (1827), 
6 L. J. O. S. K. B. 246. 

480. .1 — The heir must be considered to 

have entered upon the estate as bailiff for the 
infant children (Page Wood, V.-C.). — Schroder 
V. Schroder (1854), Kay, 678 ; 2 Eq. Bep. 895 ; 
23 L. J. Ch. 916 ; 23 L. T. O. S. 286 ; 18 Jur. 
621 ; 2 W. B. 462 ; 69 E. B. 245 ; affd., 3 Eq. Bep. 
07, L. C. 

Annotations : — ^Mentd. Hanoe v. Tmwhltt (1862), 2 John. Sc 
H. 216 ; Jacob v. Jacob (1898), 78 L. T. 825. 

481. .] — Whoever enters on the estate of 

an infant enters as guardian or bailiff for the 
infant. — ^Hicks v. Sallitt (1864), 3 De G. M. So 
G. 782 ; 2 Eq. Bep. 818 ; 23 L. J. Ch. 671 ; 22 
L. T, O. S. 322 ; 18 Jur. 915 ; 2 W. B. 173 ; 43 
E. B. 307, L. C. & L. JJ. 

Annotations^: — ^Aldd. Nannoy v, Williams (1856), 22 Beav. 
452. Retd. Howard v. Shrewsbury (1874), L. R. 17 Eq. 
378, Mentd. Schroder e. Schroder (1864), Kay, 678 ; 
Hope V. Liddell, Liddell v. Norton (1855), 21 Beav. 183 ; 
Hioks V. Hastings (1857), 3 K. & J. 701 ; Penny v. Allen 
(1857), 7 Do G. M. « G. 409 ; Hickman v, Upsall (1876), 4 
Oh. D. 144 ; Thomson v, Eastwood (1877), 2 App. Cas. 
216 ; He Raynor, Raynor v. Rayner, [1904] 1 Ch. 176. 

482. Allowance for proper expenditure.] — 

Testator devised lands to his two infant children. 
The widow remarried & her second husband entered 
on the lands & maintained So educated the children : 
Held : in accounting to their guardians for the 
rate So profits of the lands, he was entitled to just 
allowances in respect the moneys expended by 
him. — Hall v. Yates (1673), Cas. temp. Pinch, 2 ; 
23 B. B. 1. 

483. Period of aoeountabllity.l — If a 

man, during a person’s infancy, receives tihe profits 
of an estate €o which the infant is entitled. So 
continues to do so for several years after the 
infant comes of age, before any entry is made upon 
him, yet he shall accoimt for the profits through- 
out, So not during the infancy oxily. — ^Y aixop v. 
Holwobthy (1699), 1 Eq. Cas. Abr. 7, 280 ; 21 
E. B. 882, 1045. 

Annotations : — Reid. Sldrme e, Meyriek (1739), 2 Com. 700 I 
Howard v. Shrewsbury (1874), L. R. 17 Eq. 378. 

484. Delay by infant to enter.] — 

An infant who neglects to enter six years after he 


inarr>'ii^; the oiroumstanoes of the 
cose did not establish a trust for 8. ; 
Sc the true construction of the devise 
to J. was that It was a gift to him, in 
case he did not die from his then 
present illness in the life-time ot 
testator . — Aisxtvm e. AxajBxmB (1845). 
a Jo, 4c Lat. 644.— XR. ' 


PART VIIL SECT. 4, SUB-8E0T. 1. 

h. Partner. Sc W. were partners 
m a certain joint stock savings 
bsim, n^er arables which XMrovlded 
, PMjaienailp Aom Ueb 
ttKsli totot gc that they 
Mmuid dmre the profits So expenses. 


D. died in Apr. 1874, leaving a will, 
whereby he bequeathed to the 
son of W., the residue of bis propevty, 
including his interest in the ha^ So 
appointed L. his exor. In May, 1874. 
L. gave w. a geaeial power of attomey 
to act for Mm. Jn Juibr, 1879, the 
pltf. came of age. So soon after de- 
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comes of age is as much barred by Stat. limita- 
tions from bringing a bill for an account of profits 
as he is from an action of accoimt at Common 
Law. — ^Lookby v. Lockbjy (1719), Free. Oh. 618 ; 

1 Bq. Oas. Abr. 304 ; 24 E. B. 282, L. 0. 

Arvnotationi : — ^ReM. Hloks v. Sallltt (1854), 3 De G. M. &, G. 
782. Mentd. Skirme v, Mei^ok U789), 2 Oom. 700 ; 
Sturt V. MoUish (1743), 2 Atk. 610 ; Hony r. Hony U324), 

1 Sim. & St. 568 ; Knox v. Gye (1872), L. 5 H. L. 056 ; 
Maddifion Alderson (1883), 8 App. Cas. 467 ; Friend v. 
Young, [1897] 2 Ch. 421 ; Henry v. Hfunmond U913)* 
108 L. T. 729. 

4 g 5 . j — One in possession of lands 

belonging to an infant ; if the infant when of age 
makes out his title, he shall recover the profits 
in equity from the first accruing of his title, & not 
from the filing of his bill only. 

Deft, shall account for profits from the time 
pltf/s right accrued, & not from the time of filing 
the bill only, if deft, has concealed the deeds & 
writings making out pltf.’s title. — ^B bnnbt v. 
Whitehead (1731), 2 P. Wms. 644 ; 24 E. R. 
897, L. C. 

Annotations : — ^Montd. Dormer v. Fortesoue (1744), 3 Atk. 
124 ; Hicks v. Sallltt (1854), 3 De G. M. Sc G. 782. 

486. Waiver by infant of account.] — 

Where any person enters upon an infant’s estate 
& continues the possession, this ct. considers him 
as a guardian & will decree an account &; to be 
carried on after the infancy is determined, unless 
the infant after being of age waived such accoxmt. 
— Morgan v. Morgan (1737), West temp. Hard. 
265 ; 1 Atk. 489 ; 20 E. R. 810, L. 0. 

Annotations ;—Retd. Hicks v. Sallltt (1854), 3 De G. M. Sc G. 
782 ; Howard v. Shrewsbury (1874), L. R. 17 Eq. 378 ; 
Wall V. Stanwick (1887), 34 Ch. D. 763. 

437 , j — ^An infant is entitled to treat 

a person who enters on his estate during his 
infancy as his bailiff, who is accountable as such. 

The jurisdiction, which this ct. has, to decree 
accounts of the estates of infants, against persons 
entering thereon during their minority, is not 
taken away by the fact, that at the time when the 
bill was filed the infant had attained twenty-one. — 
Blomfield V. Eyre (1845), 8 Beav. 250 ; 14 L. J. 
Ch. 260 ; 9 Jur. 717 ; 50 E. R. 99. 

Annotations : — Eeld. Howard v. Shrewsbury (1874), L. R. 
17 Eq. 878 ; Wall v. Stanwick (1887), 34 di. D. 763. 

488. .] — Thomas v. Thomas, No. 

600, post. 

489. — Entry under voidable deed.] 

A party in possession of an infant’s estate, under a 
voidable deed, treated as his bailiff, & made to 
account for the rents for more than six years 
before the filing of the bill. — Nanney v, Williams 
(1866), 22 Beav. 462 ; 62 E. R. 1182. 

Annotations : — ^lleiitd. Pelly v, Bascombe (1863), 4 Qlil. 
890 ; HaU v. Hall (1873), 8 Ch. App. 430. 

490. .] — Pltf.’s mother & deft, were 

tenants in common in fee. She died in 1851 & her 
interest descended on pltf . her heir, then an infant. 
Deft., who had previously occupied the estate, 
continued in possession & thenceforward excluded 
pltf. Pltf. attained twenty-one in 1867 : — Held : 
deft, was accountable to pltf. for the whole period. 
— ^Pasooe V. Swan (1869), 27 Beav. 608; 29 
L. J. Ch. 159 ; 1 L. T. 17 ; 6 Jur. N. S. 1236 ; 
8W. R. 130; 64E. R.201. 

Annotations .‘—Bold. Garner v. Wlngrovc (1005), 53 W. R. 
588. Mentd. Watson v. Gass (1881), 45 L. T. 582. 


491. Property abroad — Ck)nslgned to acting 
executor.] — ^The acting oxor., to whom the produce 
of an estate in Antig[uar belonging to an infant 
was consigned, was directed, to account annually 
by affidavit. — ^B rooks c. Oliver (1761), Amb. 
400 ; 27 E. B. 272. 

492 , Entry of several persons All to be 

made defendants — In action for account.]— (1) A 
party entering upon As taking the rents & profits 
of an infant’s estate may bo sued at law^ as a 
trespasser, or in equity as the bmliff, guardum & 
trustee of the infant, at the election of pltf. 

(2) Where it appears that several persons 
entered on &; held the estate of an infant, one of 
such persons cannot bo sued in equity as his bailiff , 
guardian or trustee for an account of the rents & 
profits of the estate, without making parties to the 
suit the others of such persons. — ^W yllib v. 
Eluce (1848), 6 Hare, 606 ; 67 E. R. 1264. 

Annotations: — As to (1) B^d. Howard v. Shrewsbury (1874), 
L. R. 17 Eq. 378. GeneraUy, Mentd. A.-G. v. Ckwper (I860), 
8 Hare, 166 ; Lowndes v. Garnett Sc Moseley Gold Mining 
Co. of America (1862), 2 John. & H. 282. 


493. Entry under adverse title.] -—An 
infant shall have an account of profits against 
an intruder, etc. But where there is a verdict 
against the infant’s title, he can have no account 
till he has recovered at law. — ^Newburgh v. 
Bickerstaffe (1684), 1 Vem. 295 ; 23 E. R. 
478. 

Annotations : — Reid. Wylllo v. Ellice (1848), 6 Hare, 605 *, 

Hicks V. Sallltt (1863), 23 L. J. Ch. 671 ; Howard v. 

Shrewsbury (1874), L. R. 17 Eq. 378. 

494 . ,] — A person, who makes an 

adverse entry into, & take an adverse possession 
of an infant’s estate, cannot be treated as the 
bailiff of that infant ; nor can a bill for an account 
against him in that character be sustained. — 
Haglby V. West (1824), 3 L. J. O. S. Ch. 63. 

495 . ,] — Though a person entering 

on the estate of an infant is treated, in equity, as 
his bailiff, the rule does not apply where the infant 
has never been in possession by himself, his 
guardian or agent, & where the eetato has been 
held by a title adverse to the infant. — Cbowthbr 
V. Orowtheb (1867), 23 Beav. 305 ; 26 L. J. Ch. 
702 ; 28 L. T. O. S. 315 ; 6 W. R. 237 ; 63 B. R. 
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Annatati/(ms : — ir.F. Howard v. Sbrewsbuiy (1874), L. R. 17 
Eq. 378. Bezd. Gamer v. Wingrove, [1905] 2 Ch. 233. 

493 . ,] — The settled estates of the 

Duke of Shrewsbury were, by an Act passed in 
1719, settled upon the Earl of Shrewsbury, with a 
proviso against alienation. Two Acts we^ 
subsequently passed, one in 1803, & the other in 
1843, by which portions of the settled estates, 
in f.hn nnh«^dulA8. were vested in trustees. 


upon trust to sell, & invest the purchase money 
in tke purchase of other estates to be settled upon 
the same trusts. Some of the lands described in 
the schedules did not form part of the settled 
estates when the Act of 1719 was passed. In 
1866 the then Earl of Shrewsbury devised all his 
estates over which he had a power of disposition 
to pltfs., who filed this bill to obtain possession 
of the lands which though not farming part of the 
settled estates in 1719 were included in the 
schedules to the Acts of 1803 Ac 1843 ; — Held : 


manded of W. D. B. an aooount of 
t^e asaets of the partnership Sc a 
BotUement with him ; Sc in Nov. 1880, 
W. ^ve pltf. a cheque for 18,000, 
handing him at the game time a doou- 
ment for aignature, which purported 
to be a receipt of t^e said gums in full 
of all (dalzns on the estate of D.. Sc 
pltf. signed it. He now brought this 
aotloa against W. Sc h., alleew that 
utter the death of D., W., ^ L.*b 


counivanoo, mode certain arrange- 
montfl for the winding np of the 
partnership, & that lar^ portions of 
the aesots of D. & of the bank had been 
reoliged, & proiltg made. Sc converted 
by W. to his own use, & claiming to 
have the said release declared void. Sc 
an aooount of the estate of D., 6c of 
the partnership, Sc to have the same 
wound up, & payment of the share to 
which he was entitled ; — Setd : as to 


the alleged sottloment of Nov. 1880, 

E ltl. Sc his father could not be said to 
ave been on equal terms, 6c the 
document in question was not binding 
upon the former ; it was^ clearly the 
duty of his father, before tnakiiig any 
settlement with him, to give him the 
fullest possible information regarding 
the eatate IC his dealings with fi, evtm 
it then, under the omnunstanoes, a 
setUement binding on pltf. oould have 
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Infants and Children. 


Sect* 4. — Protection of property — HabilUy to ac^ 
count: Svb-aects, 1, 2 cfe 3 .] 

where a person had intruded upon the estate of an 
infant* the infant might sue in equity although he 
had both a legal & equitable title, was entitled 
to an account. — Howard v. Shrewsbury (Earl) 
(1874), L. B. 17 Eq. 378 ; 43 L. J. Oh. 495 ; 29 
L. T. 862 ; 22 W. R. 290. 

uinnotaiioTis Wall v. Stanwick (1887), 34 Ch. D. 

763 ; Qamer v. Wiuffrove, [1905] 2 Ch. 233. Ilentd. 
Crompton v, Jarratt (1885), 30 Oh. D. 208 ; lie Durham, 
Grey v. Durham (1887), 57 L. T. 164 ; WilUams v. Pinck- 
ney (1897), 67 L. J. Ch. 34. 

497« Person entering liable as trespasser.] — 

Wyujb V. Ellice, No. 492, ante. 

498. Period of accountability.] — The 

customary heir of a copyhold tenement cannot 
maintfdn trespass without entry, but after entry 
there is a relation back to the actual title as against 
a wrongdoer & he may maintain an action for 
trespasses committed prior to his entry. — Barnett 
V. Guildford (Earl) (1856), 11 Exch. 19 ; 3 
C. L. B. 1440 ; 24 L. J. Ex. 281 ; 25 L. T. O. S. 
86 ; J Jur. N. S. 1142 ; 3 W. R. 406 ; 156 E. B. 
728. 


AnrwCcUions :—-Mentd. Dunlop v. Macodo (1891), 8 T. L. R. 
43 ; Ocoan Acoidont Sc Guaranteo Corpn. v. Ilford Gas Co., 
[1905] 2 K. B. 493 ; Elliott v. Boynton, [1924] 1 Ch. 236. 


the rents alter deducting the expenses of her 
maintenance, & that the land was her property, 
& never made any claim of right to them on his 
part. — Stone v. CfoDFREY (1854), 6 De G. M. & G. 
76 ; 2 Eq. Bep. 866 ; 23 L. J. Oh. 769 ; 23 L. T. 
O. S. 289 ; 18 Jur. 624 ; 43 E. R. 798, L. JJ. 
Annotations: — As fo. (1) Oonsd. Bill v. Rioharda (1857), 2 
H. Sc N. 311. Bold. Re Saxon Life Assoe. Soo., Anchor 
Abboo. CaBo, Era Abboc. Soo.*b Case, Re Era Asaoe. Soo., 
WilUama* Caae, Anchor Asaoe. Case (1863), 32 L. J. Ch. 
206. Oenerallv, Mentd. Eoflrers v. Ingham (1876), 3 Ch. D. 
351 *, Re Bowman, Re Lay, Whytehead u. Boulton (1889), 
60 L. T. 888 ; Gas Light & Coke Co. v. Met. Ry. (1892), 
9 T. L. R. 98 ; Alloaidi?. Walker, [1896] 2 Ch. 369 ; Oar- 
noll V. Harrison, [1916] 1 Ch. 328 ; Re Muagrave, Maohell 
V. Parry, [1916] 2 Ch. 417 ; Burroughes v, Abbott, [1922] 
1 Ch. 86. 

500. Parent holds as bailiff for infant — 

Possession retained beyond minority — ^Liabiiity to 
account.] — When a father has entered upon the 
estate of his infant children the presumption is 
that he entered as their guardian & bailiff, there- 
fore Stat. limitations does not begin to run against 
the cMdren until they attain twenty-one, & from 
that time at least a child has twenty years within 
which he may recover possession. Senile : entry 
by a stranger might not have this effect. 

If the father retain possession after the children 
attain twenty-one such possession will be considered 
to be continued in the character in which he 


Sub-sect. 2. — By Parent. 

499. Entry into possession by parent — As 
trustee — Claim to possession by curtesy barred.] — 

A husband ^ survived his wife, who was one of 
several equitable tenants in common. He was 
<id vised by counsel that he had no title as tenant 
by the^ curtesy, his wife never having been in 
l^ssession, 4te that if he intended to sot up such a 
title, he ought not to sue with his infant daughter 
in a partition suit which was then in contempla- 
tion. The suit was nevertheless instituted by 
Jum as the next friend of the daughter, & in 1830 a 
ttecree was obtained. A partition was made under 
the decree, & the legal estate in the daughter’s 
^aro conveyed to the use of the father during the 
infancy of the daughter, in trust for her mainte- 
nance, & afterwards for her own use in fee. The 
daughter attained twenty-one in 1843, & married 
in 1847. In 1862 the father filed a bill to be 
^lieved from the t^sts, on the ground of mistake, 

u tenant by the curtesy 

established i--Held : (1 ) length of time & 

^ marriage of the daughter, 
mthough without the father’s consent, before 
the f^her toputed the daughter’s title, constituted 
a si^cient ^wer to the suit ; (2) possession 
obt^ned m the character of trustee could not be 
reined ^ one adverse to the cestui que trust. 
after the legal estate under which the possession 
was ^en had determined ; (3) the fact of the 
mai‘nago having taken place on the faith of the 
^ughter B mterest being free from any estate by 
the cui'tes^ was sufficiently put in issue by state- 
ments m the a^wer to the effect that up to the 
marriage the father always told the daughter that 
the moneys which he paid her were the balance of 


entered, so that an account will bo directed, not 
from the filing of the bill, but, if necessary, from 
the time of entry. 

In an ^verse suit, in the nature of an ejectment 
suit, against a person in no fiduciary relation to 
pltf. this account is only directed from the time of 
filing the bill. 

If a wife concurs with her husband in mortgaging 
property over which she has a power, the husband 
is primarily liable, unless the wife received the 
money for her separate use ; & the ct. will direct 
an inquiry as to this fact. — Thomas v. Thomas 
(1856), 2 K. & J. 79 ; 25 L. J. Oh. 169 ; 1 Jur. 
N. S. 1160 ; 4 W. B. 136 ; 69 E. R. 701. 

Amwt^ions Oonsd. Pelly v. Bascombe (1863), 4 GifT. 390. 

Expld. Tinker v. Rodwell (1893), 69 L. T. 591. Reid. 

51®87j, 34 Ch. D. 763 ; Re Biss, BIbb e. 

Biss, [1903] 2 CJh. 40. Mentd. Corea v, Appuhamy, [1912] 

A. C. 230 ; Aloysia Muttnuayagam v, Brito, [1918] A. C. 

501. ,] — The owner of a 

public-house & cottages devised them to his 
widow during her life or widowhood, with 
remainder to his four infant children. His widow 
married again, but continued to reside in & 
manage the public-house ; & she received the 
rents of the cottages & maintained the children. 
One of the children whilst still an infant married, 
but she & her husband for some months resided 
in the public-house. ^ They then left it &; had not 
since received anything from the estate of testator. 
She & her husband brought an action against 
her mother for one-fourth of the rents & profits : — 
Held : (1) after her second marriago the mother 
was in possession as bailiff for her infant children, 
& not as guardian by niurture, or by leave of her 
children, or as a trespasser, & was therefore a 
trustee & liable to account ; (2) though on the 
daughter’s marriage the right to receive the rents 
passed to her husband, this did not change the 


been made ; pltf. was entitled to the 
aooouut aHked, &, os regarded the 
profile in the dealings with 
the oapit^ of the estate, these should 

^ accordance with the 
amount of such capital owned ro- 
by testator Sc deft. W. Sc 
the latter Bhould be allowed a liberal 

the estate, which appeared to have 


been skilful & successful, — B uun i 
Burn (1885), 8 O. R. 237.— CAN. 

PART VUI. SECT, 4, BUB-SECT. 2. 

^ ^tMren co-tenants- 
lAabUUy of parent to occoimf.]— -A 
general rule is, that th 
more fact of one tenant in oommo: 

estat 

will not render him liable to a oc 


tenant, who might himself enter & 
enjoy the possession with the other. Sc 
the ct. will not in such a case interfere 
with the dealing of such co-tenant in 
regard to the property; still, where 
the oo-tenant in possession was the 
mother of the other oo-tenants, all of 
whom were infants at the time of her 
second marriage, the ot. at the inHiAnftft 
of one of the cnildm who had attained 
majority, restrained the husband Sc 
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character of the mother’s possession ; (8) it was 
not changed when the daughter came of age & 
the mother was liable to account to the daughter 
& her husband for the rents A; profits. — ^W au^ v, 
Stanwicjk (1887), 34 Oh. D. 763 ; 56 L. J. Ch. 
601 ; 66 L. T. 309 ; 86 W. E. 701 ; 3 T. L. E. 
434. 

Annolcitiona : — Raid. Tinkers. Rodwoll (1893), 69 L. T. 591 ; 

Gamer t?. Wln«rrove (1906), 63 W. R. 688. 

502. ,] — Where a father 

has entered into possession of real property as 
natural guardian, & on behalf of his infant son, 
the mere fact of the coming of age of the son will 
not alter the nature of the father’s possession: 
A if nothing else has been done to chs^e the 
character of the possession, Stat. Limitations will 
not begin to run in favour of a person claiming 
against the son, until the death of the father. — 
Tinker v. Eodwell (1893), 69 L. T. 691 ; 9 
T. L. E. 667 ; 8 E. 1. 

503. Infant daughter — Effect of 

daughter’s marriage.] — W aijl v. Stanwick, No. 
601, a7ite. 

504. .] — A father A his wife were 

entitled as tenants in common in fee to gavelkind 
land. The wife died in May 1870, leaving two 
sons, S. A J. At the time of his mother’s death 
J. was an infant. He attained twenty-one in 
1877, A died in May 1884. On the mother’s 
death her moiety descended to her two sons as 
her co-heirs, according to the custom of gavelkind, 
subject to the right of the father to a moiety of 
the rents so long as he remained a widower. On 
the death of the mother the father entered into 
receipt of the whole of the rents of her moiety 
without accounting to his sons or making any 
acknowledgment in writing of their title for more 
than twelve years. In Feb. 1884, the father 
married again. He died in Nov. 1884 : — Held : 
(1) as to the one-eighth of the property to which 
J. became entitled in possession on the death of 
his mother, the father must be presumed to have 
entered into receipt of the rents as bailiff for his 
infant son. A, consequently, the title of J. was not 
barred by Beal Property limitation Act, 1833 
(c. 27), s. 12 ; (2) as to S.’s own one-eighth, the 
same presumption did not arise. A, as there was 
no evidence that the father had received the rents 
as agent for S., or had, before the expiration of 
twelve years, acknowledged his title in writing or 
accounted to him for the rents, S.’s title to that 
one-eighth was barred by the statute . — Re Hobbs, 
Hobbs v. Wade (1887), 36 Ch. D. 663 ; 67 L. J. 
Ch. 184 ; 68 L. T. 9 ; 36 W. E. 445. 

Annotations : — As io (1) Oonsd. Tinker v. Rodwell (1893), 69 

L. T. 691. Retd* Gamer v. Wingrove (1905), 63 W. R. 

688 . 

505. Proceedings against parent — ^For waste.] — 
Anon. (1308), Y. B. (Sel. Soc.) 2 Edw. 2, Vol. II, 
p. 35. 

505. Injunction.] — ^An injimcton was 

granted against the father of an infant proprietor 
at the instance of the infant by her guarc^n to 
stay waste committed by felling timber which 
defts. had contracted for in the lifetime of the 
infant’s mother who was then tenant in tail. The 
father was tenant by the curtesy of the lands, the 
remainder in tail b^ng in the infant : — Held : in 
such a case any person might act as guardian of 


the infant against the father, waste beim by 
a forfeiture of the father’s guardianship, A tm 

contract was not of much ^ ^ 

matter. — E obbrts v. Eobbbts (1667), Hard. 96 

146 B. E. 399. . , . , , 

507. Security for due performance of trust 

— Alternative order to hand over property.]— 
Money of an infant was in the h an ds of her fathei 
as trustee. He had remarried A there was rea yn 
to suspect that he would not fairly perform his 
trust. Decreed, he should give security to perform 
the trust if he intended to continue in the same ; 
A if he refused, he was to pay the money to another 
person on security to be allowed by the inaster, 
who was to see to the money being invested.— 
B[bbling V. Child (1678), Cas. temp. Finch, 360 ; 


23 E. E. 197. ^ ^ « A 

508, Appointment of receiver — ^Parent of 

dissolute character.]— K ippin v. Kippin (prior to 

1721), cited in 1 P. Wms. at p. 706. ^ ^ 

Annotation: — Reid. Beaufort v. Berty (1721), 1 P. Wms. 
703. 

509, Operation of Statute of Limitations — 

As against infants.] — Thomas r. Thomas, No. 600, 
ante, 

Ki n .1 — Re Hobbs. Hobbs v. 


Wade, No. 604, ante. 

511, Adverse claim of stranger.] 

Tinker v. Eodwbll, No. 602, ante. 

See, generally. Limitation op Acttions. 

612. Liability of executors of parent.] — Defts. 
exors. to their father, being guardian in socage to 
plaintant, are ordered to answer for profits taken 
by him. — ^Burgh v. Wentworth (1676), Cary, 54 ; 
21 B. B. 29. 


Sub-sect. 3. — By Guardians. 

613. Liability to account.] — Tyas v. Talbot 
(1674), 2 Cas. in Ch. 199 ; 22 E. B. 910. 

514, Guardian in socage — Yearly account.] 

— Guardian in socage in poor circumstances 
ordered to account yearly, but not to give security 
until some default. — Hanbury v. Walker (1671), 
Nels. 144 ; 3 Bep. Ch. 68 ; 21 E. B. 811. 


515. 


of 1' 


,] — Xhe law for several purposes 
he age of infants. He may 


takes notice — — - ^ - . 

contract matrimony at the age of twelve, at 
fomteen he may choose his guardian, at the same 
ase he may sue his guardian by socage to account 
as bailiff. — B. v. Weeks (1734), Kel. W. 290 ; 25 

E. B. 620. ^ 

515, ,] — GooDTiTLB d. Newman v. 

Newman (1774), 3 Wils. 616 ; 2 Wm. Bl. 938 ; 

96 E. B. 1188. , ^ 

Annotations /—“RsM. R» v. Sutton (1835), 3 Ad. & El. 597 j 
V. lUoiardB (1860), John. 764 ; Wallv, Stanwick 

(1887), 34 Oh. D. 763. 

517, Bond taken for arrears of rent.] — 

A guardian who takes a bond in his own name for 
arrears of rent thereby makes it his own debt. — 
Watt. BucKLEY (1676). 2 Bep. Oh. 97 ; 21 


E E 627. 

*518, — L. Infant’s money lent on security — 
Affirmation or repudiation by infant.] — If a 
guardian for an infant puts out money, it is at his 
peril, A the infant when he comes of age may 
elect either to take the securities or make the 


wife from eellixig or dlsposiuir of the 
oroM of the ourreut year ortho pro- 
oeeos thereof, unless they undertook 
to bring into court one-third of such 
ptooeeds ; but refused to interfere 
with the possession of the mother A 
her hiwbaad in respect of prevlouB 
ye$m ; although as to such years the 

J . — you xxvra. 


ther might have been accountable 
her Infant children as trurioe for 
m. — Bates v. Martin (1866), 12 

4aA n Awr 


PART VUI. SECT. 4, BUB-8BCT. 8. 

1 . BeUtue bu infiuit — jMiQrmaUt 
d: deatings not impugned on nudority .] — 


Assignments by a minor to his tutor, 
though voidable, impeaoltod after a 
lapse of yeara. sustained, evidence 
establishing that BubseQudnt dealings 
bad taken place between the minor A 
tutor, after the former was of age. 
which amounted to a release of all 
ftiidmR on the part of the minor. The 

O 
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Intants and Children. 


Bed, 4 . — Proledtion of property — liaHliiy to ofi* 
oouni : Stib^aecfa, 3^4. Sect, 5.] 

guardian account for the money ; but he cannot 
take part of the securities & reject the rest, but 
must take aJl or none. But whatever profit the 
guardian makes of the infant’s money he is 
accountable for it. — Kirk v, Webb (1608), Preem. 
€h. 220 ; Free. Ch. 84 ; 2 Eq. Oas. Abr. 743 ; 22 
E. B. 1177 ; affd. (1699), 2 Bq. Cas. Abr. 744, H. L. 

AnnotcUiona : — Retd. Haloott v, Markant (1701), Free. Ch. 
168 ; Kinder «. Miller (1701), Free. Ch. 171 : Hooper v, 
Eyles & Bideont (1704), 2 Vem. 480. Hentd. Heron «. 
Heron (1701), Free. Ch. 163; Lane v. Dlghton (1762), 
Azab. 409 ; Tayior v. Flumer (1815), 3 M. &; 8. 562. 

519, Accountability for profit made.] 

— Khik V. Webb, No. 618, ante. 

520. At Instance of stranger.] — Dudley’s 

(Lobd) Case (1722), cited in 2 Ves. Ben. 484 ; 28 
B. B. 810, L. 0. 

Annotations : — ^Refd. Eyre v. Shaftesbury (1725), 2 F. Wms. 
102 ; Fomfrot v. Windsor (1752), 2 Ves. Sen. 472. 

621. .] — (1) A guardianship devised 

to three without saying & to the survivors or 
survivor of them ” yet the survivor shall have it. 

(2) Tliough an infant cannot bring an account 
against his guardian untU his coming of age yet a 
third person may bring such bill for an account, 
even during the minority of the infant. 

(3) That a guardianship is coupled with an 
interest is most apparent, in that a guardian 
may bring an action & avow in his own name, 
may make leases during the minority of the infant, 
& may grant copyholds even in reversion as 
dominua pro tempore (Lord Jekyll). — Eyre v. 
SHAFTSBxniY (CouKTESS) (1726), 2 P. Wms. 102 ; 

2 Eq. Oas. Abr. 710, 766 ; 24 E. B. 669 ; euh nom. 
Shaftsbury (Earl) v. Shaftsbury, Gilb. Ch. 
172. 

Annotations : — As to (1) Oonsd. Bell v. Holtby (1873), L. R. 
15 Eq. 178. .B«!d. Mansell r. Mansell (1757), Wilm. 36. 
Asia (2) Bold. Fomfret v. Windsor (1762), 2 Ves. Sen. 
472. OeneraUyt Mentd. Kayniond*8 Case (1734), Cas. 
temp, Talb. 68; A.-G. v. Downing (1767), Wllm. 1; 
R. V, Green (1781), 3 Doug. K. B. 36 ; De Manneville v. 
De MoimeYlUo (1804), 10 Vos. 62 : Re Long Wellesley 
assi), 2 State Tr. N. S. 911 ; A.-G. v, Brodio (1846), 11 
JUT. 197, n. : A.-Q. v. Magdalen Clollege, Oxford (1854), 
18 Boav. 221 

522. Administration pendente lite.] — The 

miardian of a minor is obliged to exhibit an 
Inventory & account of an administration pendente 
lite , — ^Brotbertok v, Heijjer (1766), 2 Lee, 131 : 
161 E. B. 289. 

528. Guardian continuing to manage after 

full age.] — ^Wbere a guardian, after his ward attains 
full age, continues to manage the property at the 
request of the ward, & before the accounts of his 
receipts & payments during the minority are 
settled, it is, in effect, a continuance of the 
guardianship as to the property ; & he must 
account on the same principle as if they were 
transactions during the minority. 

Under these circumstances, an injunction was 
granted, on terms, to restrain the guardian from 
proceeding in an action to recover the balance 
claimed by him on account of the transactions 
after his ward came of age. — ^Mbixish v. Mblush 

^ } 1 L. J. O. S. Oh. 120 ; 

67 B. B. 66. 

Annofediim .*--~fioiiid. Mathow v, Brise (1861), 14 Beav, 
941* 

524. Whether relative or not — Infant heir.l 

— ^Barnes v. Boss, No. 946, post. 


626. After proper allowance for main- 
tenance & educafion.] — ^By the will of testator who 
^ed in 1901 the widow was left a moiety of the 
estate for life, the other moiety being left in trust 
for his two cJ^dren, a son Sd daughter. The will 
provided Giat the trustees in the exercise of their 
statutory power to pay the whole or any part of 
the income of property held in trust for infants 
to parents or guardians should not be liable to 
account, but should have full power to pay the 
whole income to the widow, who was appointed 
guardian ; she maintaining his children thereout. 
An income of £8,000 a year for the maintenance 
of the children was agreed upon, &; £18,847, paid 
to the widow between the death of the father & 
the date at which the son attained the age of 
twenty-one. The son was not properly main- 
tained ; he required special medical attention, but 
his welfare was the last consideration & economy 
the first. The committee of the son’s estate 
asked for a declaration that the son had not been 
properly maintained during the period between 
the death of his father & nis attaining twenty- 
one, & to have an accoxmt taken on that footing : — 
Held : where money was paid on a condition, the 
ct. would see the condition strictly fulfilled. The 
widow had not performed the condition upon which 
the money was paid, & there must be a declaration 
that the widow was liable to account for the 
£18,847, but she was entitled to be allowed a 
proper sum for the maintenance & education of 
pltf . his sister during the same period. — ^Macrae 

V. Harness (1910), 103 L. T. 629. 

Guardian also trustee.] — See No. 630, poet. 

626. Release by infant — Whether estopped from 
further account — Release by husband of infant 
wife.] — Osborne v. Chapman (1683), 2 Oas. in 
Ch. 167 ; 22 B. B. 893. 

527. — ~ Expenditure ratified after majority.] 

— Expenditure by a guardian during minority 
ratified by subsequent adoption . — ^]!^wuam v. 
Newham (1822), 1 L. J. O. S. Ch. 23. 

528. — ~ Set aside — Reopening account.] 
The guardian of an inf^t had superintended his 
property, & had maintained & educated him, since 
the age of three years, & finding his property in a 
^apidated condition, had greasy & permanently 
improved it : but, in so doing, such guardian had 
expended £6,000 more than his receipts, for which 
excess he had provided by mortgaging tiie infant’s 
property ; the guardian had also, on the infant’s 
attaining his majority in 1846, obtained from him 
a release ; — Held : that as no undue influence or 
control had been proved, the release was binding, 
except so far as related to the mtge., & the settled 
accounts could not be opened, the bill as to these 
must be dismissed with costs. — ^DACiRB v. Straohan 
(1866), 27 L. T. O. S. 326 ; 4 W. B. 401. 

.] — See^ generally, Part III., Sect. 16, ante. 


fMt'that snoli aagignmentfl & defllinfliB 
JM not been inpi^ed by the minor, 
when ^ aee, imtiTifter the death ol 
the tutor, speaks strons^ against the 
phdm of the minor for an aooount 6c 
hUTentory, 6c to set adds the assign- 


SUB-SBOT. 4. — ^By Trustbeb. 

629. Surplus beyond requirement for main- 
tenance.] — ^Browne v. Paull, Hoggins e. Pauix, 
No. 1009, post. 

580. Tnistee also co-guardlan — ^Maintenance of 
Infant — ^Discharge of liability as trustee — ^Vouching 
items of expenditure.] — ^Although the receipts of a 


Motz V . Moreau (1869-61), 
CAN P- O. O. 376 ; 16 B. B 142.-- 

m. No pou^ to enctmber ward*8 
raiHrm HeM; the 


gua r d i a n of a minor had no authority 
to involve the ward's estate in debt 
for the purpose of puxohaaing lands to 
be added to his estate* — B cbbatta v. 

(1923), I. 14. R. 47 Mad. 

442. — ^niD. 



Pabt VIII.— Property. 


195 


guardian for income paid to him by a troa^ for 
an infant’s maintenance discharge the trustee, 
yet where that trustee is also co-guardian he does 
not discharge himself merely by showing that he 
has paid the income to his co-guardian. 

It will be necessary for him to show that the 
infant has been reasonably & propeiiy maintained 
by his co-guardian, having regard to its position 
but he will be allowed in his accounts as trustee 
the amount which is foimd reasonable to be 
allowed for the infant’s maintenance, without the 
xlecessity of vouching all the items of expenditure. 
— He Evans, Welch v, Ohannbll (1884), 26 Oh. D. 
68 ; 61 L. T. 176 ; 32 W. R. 736 ; aub nom. Be 
Evans, Welsh v. Channell, 63 L. J. Ch. 709, 
0. A. 

Maintenance generally .] — See Part X., Scot. 1, 
poet. 


Sect. 6.— MANAGEMENT OF PROPERTY. 

531. By guardian — Discharge of incumbrances 
on estate — Out of infant’s property — Payment out 
of personalty.] — Z oach v. Lloyd (prior to 1690), 
cited in 2 Vem, at p. 193 ; 23 E. R. 726. 

532. .] — Dennis v. Badd (1670), 

1 Oas. in Ch. 166 ; 22 E. R. 740. 

Annotation : — ^Distd. Wlnohelsea v. NorcUlIe (1686), 1 
Vem. 435. 

583 . ,] — ^ estate having 

descended to an infant, subject to incumbrances ; 
& the question being, whether a guardian might, 
without the direction of a ct. of equity, apply 
the profits to discharge the incumbrances, or the 
interest of them, or whether they should not be 
accounted persoxLal estate ; & so the administrator 
of the infant be entitled to them, if the infant died 
in his minority ; — Held : a ^ardian, without any 
direction, might pay the interest of any real 
incumbrance, & the principal of a mtge. ; because 
that is a direct & immediate charge on the land ; 
but not any other real incumbrance. — P ai.mer v, 
Danby (1700), 1 Eq. Gas. Abr. 261 ; 6 Russ. 253 ; 
Prec. Oh. 137 : 21 E. R. 1033. 

Annotations : — ^nentd. Anon. (1699), 12 Mod. Hep. 343 ; 
Banks v. Sutton (1732), 2 P. Wms. 700 ; Partridge v. 
Usbome (1828), 5 Kuss. 195. 

534 . Keeping down interest.] — 

The guardian of an infant, who is in the possession 
of an estate mortgaged which came to the infant, 
must out of the profits keep down the interest, & 
not let it run on to increase the personal estate, 
which possibly the guardian may be in expectation 
of. — ^A non. (1725), 2 Eq. Oas. Abr. 488 ; 22 E. R. 
414 ; atib nom. Jennings v. Looks, 2 P. Wms. 
276. 

Annotations : — ^Hentd. Chandos v. Talbot (1731), 2 P. Wms. 
601 ; Prowse v. Abingdon (1738), West temp. Hard. 312 ; 
Anon. (1744), 2 Eq. Cas. Abr. 551 ; Basset v. Basset (1744), 
3 Atk. 203 ; Reywb v, Martin (1746), 3 Atk. 330. 

535 . Bond debts*] — A guardian 

is not compellable to apply the profits of the lands, 


descended on the infant heir, to pay off the bond 
debts of the ancestor. — ^Waters v. Ebrall (1707), 

2 Vem. 606 ; 23 E. R. 996. 

530. .1 — ^A. had a son & 

three daughters, & was seized of some l^ds in 
fee, &; of others in tail, by his will devised his 
fee simple lands to his daughters, A; died leaving 
ail his children infants. His vddow took the 
profits of both estates as guardian to her children ; 
& in a bill brought by the son & daughters against 
the mother for an account of the personal estate 
A; of the rents & profits of the real esl^te the mother 
swore that she had paid bond debts duo from 
testator out of the entailed estates, & afterwards 
died insolvent. As the answer could not be read 
against the daughters, & there was no othei 
evidence, & since the guardian ought to have paid 
the bonds only out of the fee simple estate ; pay- 
ment should be intended to have been made only 
out of the fund, which ought to have borne it. — 
Chaplin v. Chaplin (1735), 3 P. Wms. 365 ; 24 
E. R. 1103, L. 0. 

Annotation: — Price v. Carver (1837), 3 My. & Cr. 

157. 

537. Out of money borrowed by 

guardian — Death of guardian before repayment.] — 

Guardian borrowed money of A. to pay off an 
incumbrance on the infant’s estate, & promised 
to give A. a security for his money, but died 
before it was done. Though A.’8 money was 
applied to pay off the incumbrance ; yet the ct. 
would not decree him a satisfaction of his debt 
out of the infant’s estate. — Hooper v. Eyles 
(1704), 2 Vem. 480 ; 23 E. R. 908. 

538. Right to commit waste.] — Waste by 

guardian turning ancient pasture into arable 
however beneficial. — Clark v. Thorp (1761), 2 
Ves. Sen. 232 ; 28 E. R. 150, L. 0. 

539. Right to cut timber.] — Guardian or 

tmstee for an iciant, wh6 had a contingent estate, 
cannot cut timber of his own authority, though 
it may be fit for cutting, or even for a probable 
benefit. Though such an act may not amoimt to 
waste, he will still be enjoined. — Knight v. 
Duplessis (1761), 2 Ves. Sen. 360 ; 28 E. R. 230, 
L. 0. 

Annotations : — ^Mentd . Burgee v. Lamb (1809), 16 Ves. 174 

Dashwood v, Magnlao, [1891] 3 Cb. 306. 

540. By trustees — Savings invested in purchase 
of land — ^Death of infant under age — Trustees 
accountable to infant’s executors.] — Trustees of 
an infant, having saved £3,000 out of the profits of 
his estate, lay it out in a purchase of lands lying 
near the infant’s estate, with the consent of his 
grandmother ; declaring the trust for the benefit 
of the infant, if he when at age shall a^e to it. 
Infant dies within age ; the trustees shall account 
to the ixifant’s exors. for the £3,000 but the profits 
of the land set against the interest. — ^Winchelsea 
(Earl) v. Noroliffb (1686), 1 Vem. 436 ; I^em. 
Oh, 96 5 2 Rep. Oh. 367 ; 23 B. R. 669. 

Annotations: — Inwood v, Twyne (1762), Amb. 417. 

Xentd. WalliB v. Hodson (1740), Barn. Ch. 272. 


PART Vlll. SECT. 6. 

n. By ffuardian — Righi to give 
good discharge for legoc]/.]— When an 
mfant ia entitled to a vested legacy, 
payment thereof, during his minority, 
by the exor., to the testamentaj^ 
guardian, is valid, inasmuch as the 
guardian is enabled by statute to give 
a good acquittance. Such a payment 
is valid, although the period direoted 
by testator for payment of the vested 
legacy to the infant is the attainment 
of age or marria^. 

A. bequeathed to his e^ht younger 
ohildreii an his property, share & share 
alike, on theur attaining their re- 
apeetive agee, or marriage with consent 


of their guardian ; & direoted that the 
interest arisiim from their respective 
shares should oe applied in the mean- 
time to their maintenanoe 3c education, 
3c appointed a guardian 3C an exor. : — 
Held : a payment, during the minority 
of the ohlldTOn, of a part of the corpus 
of the personal estate of A., hy the 
exor., to the guardian, was a valid 
payment. — ^M*ChiBiaHT v, M'Cbright 
U| 49), 13 1. Eq. R. 314 ; 2 Ir. Jur. 17. 

o. By trustees — Appointed by court,] 
— Under the will of a testator an 
infant was. In the events that hap- 
pened, entitled to receive one nn- 
oivided share of the tnoome of real 


estate with remainder in an imdivided 
share of the fee-simple of the lands, 
contingent on surviving his father 3C 
on attainment of twenty-one years or 
naarriage. The trustees of testator’s 
will were direoted to pay his slmre of 
income to the infant, but had no power 
of sale of the settled land or of con- 
senting thereto : — Held : the trustees 
of the will did not come within the 
enabling provisions of Conveyancing 
Act, 18ol (o« 41), 8. 43, 9c the ct. hM 
power to appoint them trtiatees for the 
purposes of seot. 42 of the Act to 
enable them at their discretion to apply 
the share of Income, 3c aocuxntilations 
thereof, to which the infant waa 

O 2 
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Infants and Childben. 


Sect, 6. — Management of properly. Sects, 6, 7 <fc 8 : 

Sub-sect, If A.] 

541* Right to out tlmhor.] — Knight v. 
Dufusssis, No. 539, ante, 

542, Insurance of property — Destruction 

hy fire — Insurance money payable to infant.] — 

During the infancy of a tenant in tail of freehold 
estates devised in strict settlement, part of which 
consisted of a corn-mill let on lease, the rents 
were received by his mother on his behalf & she 
thereout paid the premiums necessary for keeping 
up a policy which had been effected in her name for 
insuring the mill against fire. The will contained 
no provision for fire insurance. The mill having 
been burnt down & it not being considered for the 
benefit of any person interested in the settled estates 
that it shoida be rebuilt : — Held : the insurance 
moneys belonged to the infant tenant in tail as his 
personal estate & were not to be treated as real 
estate for the benefit of all persons interested in 
the settled estates. — Warwickbr v, Brbtnaix 
(1882), 23 Ch. D. 188 ; 31 W. B. 620. 

Annolaiions : — Befd. Re Qulcke’s Trusts, Poltlmoro v. 

QuickC, [1908] 1 Ch. 887. Mentd. Gaussen v. Whatman 

(1905), 93 L. T. 101. 

Compare No. 637, post, 

543. Appointed by court — Infant taking by 

descent.] — Conveyancing & Law of Property Act, 
1881 (c. 41), s. 42 (1), enabling the ct. to appoint 
trustees on the application of a guardian or next 
friend of an infant beneficially entitled to the 
possession of any land, applies to the case of an 
infant taking by descent . — Re Cowley, [1901] 
1 Ch. 38 ; 70 L. J. Ch. 88 ; 83 L. T. 729. 

Settled land.] — See Sect. 10, post, 

644. Petition by next friend — Repairs.] — U ood 
V, Bridport (1852), 19 L. T. O. S. 244 ; 16 Jur. 
500. 


(3) An infant by law may make a presentation 
to a benefice, though of never such tender years 
(Wnuss, C.J.).— Slaughter v, Talbott (1789), 
WUles, 190 ; 126 E. R. 1126. 

Annatalicma :—A8 to (^1) Batt. Stool^ v. Slnolah (1846), 

M. &> W. 640 ; Collins v. Brook (1860), 6 H. & N. 700. 
As to (2) Befd. Collins v. Brook (1860), 6 H. & N. 700. 

549 . Guardian to find proper person.] — 

Arthington V, CovBBLY, No. 646, ante, 

560. .] — ZoucH d. Abbot & BEallet v. 

Parsons, No. 28, ante, 

551. .] — Oddib V, Woodford (1826), 3 

My. & Cr. 684 ; 40 E. R. 1062. 

Annotaiions : — ^Mentd. Bernal v, Bernal (1838), 3 My. & 
Cr. 559 ; Doe d. Ancrell v, Amell (1846), 9 Q. B. 328 ; 
Boys t^. Bradley (1853), 10 Hare, 389 : Bythesea v. 
Bylhesca (1854), 23 L. J. Ch. 1004 ; Thellusson v, Ben- 
dlesham (1859), 7 H. L. Cas. 429 ; Galloway v. London 
Corpn. (1865), 3 De G. J. 8c Sm. 59. 

552. Right to grant next avoidance.] — 

Stevens v, Lincoln (Bp.) (1628), Het. 20 ; 124 
E. R. 308. 


663. .] — Grange v, Ttving, No. 103, ante, 

554. Power to consent to sale of glebe lands — 
Vested In guardian — ^Not trustees of settlement — 
Infant tenant in tall.] — An Act authorised the 
sale of glebe land with the consent of the patron 
to be given in case of the infancy of the patron 
by his guardian. An infant was tenant in tail 
male under a settlement which gave trustees the 
right of presentation during the minority of the 
tenant in ta-il : — Held : the trustees were not 


patrons within the meaning of the Act, & the 
guardian of the infant was the proper person to 
give the consent of the patron to a sale of glebe 
land. — Leigh v, Leigh, [1902] 1 Ch. 400 ; 71 
L. J. Ch. 195 ; 86 L. T. 219 ; 60 W. R. 380. 


Sect. 6.— COPYHOLDS. 

See, now, Ijaw of Property Act, 1922 (c. 10), 
ss. 128-144, 189, Scheds. 12-14, 


Sect. 7.— ECCLESIASTICAL PATRONAGE. 

See, generally. Ecclesiastical Law, Vol. XJX., 
pp. 370 et seq. 

545. Infant may present to benefice.] — 

Grange v, Tiving, No. 103, ante, 

546, At whatever age — Assistance of 

guardian*] — An infant of one or two years old 
may present at law ; then why may they not 
nominate ? Does the putting of a mark & seal 
to a nomination r^uire more discretion than to 
a presentation ? The guardian is supposed to 
find a fit person, & the bishop to confirm his 
choice & if this is permitted at law, why should 
a ct. of equity act otherwise in equitable estates 
(Jx)RD King, C.). — ^Arthington v, Coverly 
(1733), 2 Eq. Cas. Abr. 618 ; 22 E. R. 439, L. C. 

647. .] — Hearlb V, Green- 

bank, No. 100, ante, 

55 ^* ^ (1) An attachment awarded 

against the prochem ami of pltf. for non-payment 
of costs after judgement for deft. 

(2) The prochein amis may have satisfaction 
over against the infants & generally they take 
security (Portescue Aland, J .). 


Sect. 8.-^LEASES AND LEASEHOLDS. 

Sub-sect. 1. — ^Acquisition and Tenure. 

A, In General, 

Incapacity of infant to hold legal estate.] — See, 
now. Law of Property Act, 1926 (c. 20), ss. 1 (6), 
39 (3), Sched. I., Part III. 

656. Lease voidable.] — A lease to an infant is 
not void, but voidable only ; & if it be beneficial 
to him, he is liable to an action of debt for the 
rent reserved. Where an infant lessee occupies 
& enjoys the land demised, he is liable to pay the 
rent reserved. — ^Ketsby’s Case (1613), Cro. Jac. 
320 ; 79 E. R. 274 ; sub nom, Kbteijby^s Case 
1 Brownl. 120 ; svb nom, Kirton v, Eliott, 2 
Bulst. 69. 

Annotations: — Oonid* Holmes v, Blogg (1817), 1 Moore, 
C. P. 466. NewiT & Enniskillen Ry. v, Coombe (1849), 
3 Exch. 565 ; N. W. lly. v, M*Miohael, Birkenhead, 
Lancashire 8c Cheshire Junotion By. t>. Pilcher (1851), 5 
Exch, 114 : Apld. Lempriere v, Lange (1879), 41 L. T. 
378. Consd. Re Jones, Ex p, Jones (^1881), 18 (m. D. 109. 
Reid. Eve^n v, Chichester (1765), 3 Burr. 1717; Leeds 
8c Thirsk By. v, Feamley (1849), 4 Exch. 26 : Clements 
V, Jj, Sc N. W. By. (1894), 70 L. T. 896 ; Leslie v, Sheill, 
[1914] 3 K. B. 607. 

556 , New lease in place of old — ^New lease 

of greater Interest.] — The surrender of an infant 
lessee by deed is void ; but his surrender in law 
by the acceptance of a new lease is good, if such 
new lease increase his term or decrease his rent. 
— Lloyd v, Gbb(K)RY (1638), Cro. Oar. 601 ; 
W. Jo. 406 ; 79 E. R. 1032. 

Annotations .*-^onfd. Zouoh d. Abbot Sc Hallet v. Parsons 
(1765), 3 Burr. 1794. Befd. Thompson v, Leach (1696), 
1 Ld. Barm. 313. Mantd* Lyn v. wyn (1665), O. Brldg. 

been sabstantiallT improved acted 
upon In the case of an Infant cestui que 
trust, — Bbvis V. Boulton (1858), 7 
Gr. 89.--OAN. 


^titled for his benefit. — T uthux v. 
Tuthill, [19021 1 I. B. 429.— m. 

p. RiM to compensaHon for 

improvementoj — The pytodple that 


when a trustee expends his money upoi 
the estate, 8c thereby increases It 
the property will not be wrestet 
from mhn without rmayiznr biyn thi 
expenditure by which the estate ha 
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122 ; SouthweU Church v. Lincoln (Bp.) (1675). 1 Mod. 
Rep. 204 ; Wilson v, Sewell (1766). 4 Burr. 1974 : R,oe 
d. Berkeley e. York (Archbn.) (1805h 6 East, 86 ; Doe d. 
Kmmont. r. Forwood (1842), 11 L. J. Q. B. 321 ; Doe d. 
Biddulphe. Poole (1848), 11 Q. B. 713. 

657. Acts amounting to adoption — ^^tter 

attuning age.] — The right of a proprietor of estates 
adjoining the sea to work the coal below low 


water mark was challenged by the Crown during 
the proprietor’s minority. The estates to which 
the minor had succeeded consisted in part of 
entailed & in part of unentailed lands. The 
administration of the unentailed lands was vested 


in the testamentary trustees of the minor’s father, 
who were also curators of the minor. These 


trustees, without the concurrence of the minor, 
entered into a transaction with the Crown whereby 
they on their part accepted a lease of the whole 
coal below low water mark ex adverao of both the 


entailed & unentailed lands, & the Crown agreed 
not to claim damages in respect of coal which had 
been worked in the past. After the proprietor 
came of age, he accepted an assignment of the 
lease & subsequently applied for & obtained from 
the Crown a reduction of the royalty payable 
under the lease, & a modification of the whole 
mode of working the coal. When the proprietor 
so acted in regard to the lease he was unaware 
that he had a claim to some of the coal below 
low water mark. In an action brought by the 
proprietor fourteen years after he had reached 
majority, concluding, (inter alia) for a declarator 
that he was not bound by the lease : — Held : 
the actings of the proprietor after he came of age 
barred him challenging the lease. — Lord Advo- 
cate v. Wemyss, [1900] A. C. 48, II. L. 

Annotation : — Mentd. Secretary of State for India v. Sri 
Hajah Chelikani Rama Rao (1916), 86 L. J. P. C. 222. 

568. Liability ot infant lessee — Rent — Where 
possession taken.] — Bottiller v. Newport (1443), 
Y. B. 21 Hen. 6 fo. 31, b. 

Annotations : — Consd. Keeley’s Case (1613), 1 Brownl. 120 ; 
N. W. Ry. r. M'Miohael, Birkenhead. Lancashire & 
Ohrahire Junction Ry. v. Pilcher (1851), 6 Exch. 121. 
Reid. Pinchon’s Case (1611), 9 Co. Rep. 86 b; Ivo v, 
Chester (1620), Cro. Jac. 660 ; Qylbert v. Fletcher (1630), 
Cro. Car. 179 : Rudston’s & Yates Case (1641), March. 
141 ; Mentd. H. v. Callingwood, R. v, Daniel (1704). 2 
Ld. Raym. 1116 ; Keble v. Hlckeringell (1707), Kel. W. 
273. 


569. .] — Ketsby’s Case, No. 

555, ante, 

660. .] — North Western By. 

Co. V, M‘Michael, Birkenhead, Lancashire, «fc 
Cheshire Junction By. Co. v, Pilcher, No. 187, 
ante. 


661. Lease beneficial.] — Betsey’s 

Case, No. 555, ante. 

662. Distress — Tenancy by descent.] — 

The heir of the tenant who has the tenancy by 
descent may be distrained for the rent, etc. [in] 
arrear during his minority (per Cur.). — Conny’s 
Case (1611), 9 Co. Bep. 84, b. ; 77 E. B. 854. 
Annotaiimis: — ^Reld. R. v. Dilliston (1688), 1 Show. 31; 


Zouoh d. Abbot ft Hallet v. Parsons (1765), 3 Burr. 1794; 
H. u. Sutton (1835), 5 Nev. ft M. H. a. 853. 

563 . Use de occupation — Lodgings let for 

purposes of prostitution.] — C risp o. Churchill 
(1794), cited in 1 Bos. ft P. at p. 340 ; 126 E. B. 939. 

664. Premises necessary for infant’s 

station in life.] — Deft., an infant in low circum- 
stances, hired of pltf. a house containing five 
rooms, (at the rent of £15 per annum), in which 
he carried on his business of a barber« In an 
action for use ft occupation, it was left to the jury 
to say whether such a house was necessary for a 
person in the station of life of deft. : — ^The jury 
having found in the negative, the ct. refused to 
disturb the verdict. — Lowe v, Griffith (1835), 

1 Hodg. 30 ; 1 Scott. 458 ; 4 L. J. C. P. 94. 
Annotaiton : — ^Beld. Brayshaw v. Eaton (1839), 8 L. J. C. P. 

153. 

666. Position of lessor — Misrepresentation of 
infant’s age — Lease avoided.] — Buckinghamshire 
(Earl) v. Drury (1762), 3 Bro. Pari. Cas. 492 ; 

2 Eden. 60 ; Wilm. 177 ; 1 E. B. 1454, H. L. ; 
varying S. C. avih nom. Drury v. Drury, 2 Eden. 
39 

Annotations : — ^FoUd. Maddon v. White (1787), 2 Term Hop. 
159. Conid. Caruthera v. Caruthors (1794)1 4 Bro. O. C. 
500 ; Holmes v. Blogff (1818), 2 Moore, 0. P. 552 ; Corpe 
V. Overton (1833), 3 Moo. ft S. 738 ; Seaton v. Seaton 
(1888), 13 App. Cas. 61 ; Gowem v. Niold, [1912] 2 K. B. 
419. Reid. Dumford v. Lane (1781), 1 Bro. 0. O. 106 : 
R. V. Shlnfleld (1811). 14 East, 541 ; Corbet v. Ck>rbet 
(1824), 1 Sim. ft St. 612 : Hobson v. Ferraby (1846), 2 
Coll. 412 ; N. W. Ry. v. M'Miohael, Birkenhead, Lanca- 
shire ft Cheshire Junction 1^. e. Pilcher (1851), 5 Exch. 
114, 121 ; Field v. Moore, Field v. Brown (1855), 7 De 
G. M. ft Q. 691 ; Cooper v. Simmons (1862), 7 H. ft N. 
707 ; Clements v. L. ft N. W. Ry., [1894] 2 Q. B. 482 ; 
Hamilton v. VauRhan-Sherrin Electric Engineering Co. 
0894), 43 W. R. 126 ; LesUe v. SheUl, [1914] 3 K. B. 607. 
Mentd. Daniel v. Adams (1765), Amb. 495 ; Beckford v. 
Wade (1805), 17 Ves. 87 ; Smith v. Jersey (1821), 3 Bli. 
290 ; Dyke v. Rendall (1852), 2 De Q. M. ft G. 209. 

666. .] — (1) A married infant 

took a lease of a furnished house, representing 
himself to be of full age. The lessor discovering 
the fact ft alleging that the infant claimed not to 
be bound by the covenants in the lease, ft was 
threatening to remove the furniture, brought his 
action to obtain the cancellation of the lease, 
possession of the house, & an injunction to re- 
strain the deft, from removing the furniture ; 
ft also damages for use ft occupation on the ground 
that the house & furniture were necessaries : — 
Held : the claim for damages was an affirmation 
of the lease, ft was inconsistent with the claim 
for cancellation ; the lease must be declared void 
ft possession given up, ft deft, should be restrained 
by injunction from parting with the furniture ; 
but he was not liable for use ft occupation. 

(2) Deft, ordered to pay costs of the action. — 
Lempri^re V. Lange (1879), 12 Ch. D. 675 ; 41 
L. T. 378 ; 27 W. B. 879. 

Annotations : — As to (1) Refd. Re Jones, Ex p. Jones (1881), 
18 Ch. D. 109 ; Stocks v. Wilson. [1913] 2 K. B. 235 ; 
LesUe v. SheiU, [1914] 3 K. B. 607. As to (2) Folld. 
Woolf V. Woolf, [i8991 1 Ch. 343. 


PART VIII. SECT. 8, SUB-SECT. l.-~ 

A. 

558 1. LiabUity of infant lessee — 
Rentr^Where possession taken,}— An 
assignee Is liable on a covenant for non- 
payment of rent, though at the t^e 
of the rent aocniing due he was an 
infant, if he continue In the enjoyment 
of the land after attaining age. — 
Mahon e. O 'Farrell (1847), 10 iTL. R. 
527. — IR. 

55811. .] — The re- 

oeiTer in a minor matter paid rent due 
tip to a certain period in respect of 
l^ds held from year to year which 
hM been bequeathed to the minor. 
The ^quest had not been assented to 
the ezor. HeW ; tJie* minor was 
liable to the subsequent rent only to 


the extent of the profits received out 
of the lands notwithstanding the pay- 
ment of the former rent by the re- 
ceivers . — Be Fair (1850), 13 I. Eq. R. 
278.— IR. 

558 iU. .1— (Certain 

lands were let to an infant in May/ 
1866. He possessed ft enjoyed the 
lands imtil Apr. 20, 1867, when he, 
being still an Infant, left the possession 
ft on attaining his majority (which 
occurred shortly after) he repudiated 
the contract of tenancy ft the tenancy 
under it : — Held : he was liable to the 
pairment of the gale of rent which 
became due on Nov. 1, 1866 . — Bulkb 
V. OONOANNON (1870), 1. II. 4 O. L. 
323.— IR. 

-.1 — ^Where an estate 


vests in an infant by operation of law, 
& he has not disclaimed, he becomes 
Uable for rent notwithstanding his 
infancy. In an action for rent, upon 
a lease made to the ancestor of deft, 
for lives, pltf. alleged in his summons 
ft plaint, that during the subsistence 
of the lease, the ongineil lessee had 
died ft that the term of the Uves had 
descended to deft, as special occupant, 
as son ft heir of lessee, after which 
descent the rent olalmed .became due 
ft owing. Deft, pleaded^ infancy ft 
that he had never entered ihto pos- 
session of the estate or made claims 
thereto, or done anything in respect 
of the same: — Hdd: the plea was 
bad. — JLvlly V. Oootb (1856), 5 
I. 0. L. R, 469.— IR. 
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Infants and CmLDREN. 


8ecL 8. — Leases and leaseholds: Svh^sect, A,i B. 
& €•; svih-sect, 2, A, (a).] 

5e7. Approbation & reprobation^Claims 

for damages & oanoellatlon.j — L empri£:rb v. 
Lange, No. 666, ante . 


B, Renewals. 


See Infants Property Act, 1830 (c. 66), ss. 12, 
14, 15, 31, 36, 36. 

Incapacity of infant to hold legal estate.] — See, 
now. Law of Property Act, 1926 (c. 20), ss. 1 (6), 
39 (3), sched. I., Part III. 

568. Renewal by trustee In own name — Lease 
enures for infant’s benefit.] — Ajdl exor. in trust for 
an infant residuary legatee renews a lease, part of 
testator’s personal estate in his own name, & 
having moAgaged it, assigns the equity of redemp- 
tion tJ> a trustee to sell for payment of his 
debts. The trustee sells to one who had notice 
of the infant’s title. Purchase set aside. — 
Wallby V , Walley (1687), 1 Vem. 484 ; 23 
B. R. 609. 

Annotations: — ^Mentd. Brown v. Blount (1830), 9 L. J. 

O. 8. Oh. 74 ; Peacock v. Burt (1834), 4 L. J. Oh. 33 ; 

Willats V. Bushy (1842), 5 Beav. 193; Rowley v. Glnnover, 

(1897) 2 Oh. 603. 

560. Refusal of lessor to renew to 

infant personally.] — 1 must consider this as a trust 
for the infant, for if a trustee, on refusal to renew, 
might have a lease to liimself, few trust estates 
would be renewed to cestui que use ; though I do 
not say there is a fraud in this case, yet he should 
rather have let it run out, than to have had the 
lease to himself. This may seem hard that the 
trustee is the only person of all mankind who 
might not have the lease ; but it is very proper 
that rule should be strictly pursued, & not in the 
least relaxed, for it is very obvious what would 
be the consequence of letting trustees have the 
lease, on refusal to renew to cestui que trust 
(Lord King, C.). — Keech v. Sandfobd (1726), 
2 Eq. Cas. Abr. 741 ; Oas. temp. King, 61 ; 26 
B. R. 223. 


Annotations : — ^Distd. Lon^n v. Wilsby (1897), 76 L. T. 
770. Consd. Re Biss, Biss v. Biss, [1903] 2 Ch. 40. Apld. 
Griffith 1 ?. Owen, [1907] 1 Oh. 195. Rdd. Aberdeen Ky. 
V. Blaikie (1854), 2 Kq. Rep. 1281 ; lie Anderson’s Estate 
(i869), 18 W. R. 248 ; Re Adams & St. Mary Abbotts, 
Kensington (1884), 61 L. T. 382 ; Bevan v, Webb. [1905] 
‘ ""i. 620 ; Lloyd'Jones v. Clark-Lloyd, [1919] 1 Ch. 
^ 2 ^ • 


670. -,] — If a trustee can buy 

in an honest case, he may in a case having that 
appearance^: but which from the infirmity of 
human testimony may bo grossly otherwise : & 
I cannot otherwise account for the case where 
the trui^e who applied for a renewal of a lease 
for an infant, wmch the lessor refused to grant 
if the infant was to have any interest, neverthe- 
less did renew ; & the cts. said he should throw 
back the lease to the lessor, for in no case should 
he purchase for his own benefit (Lord Eldon, O.). 

(1806), 10 Ves. 381 ; 32 B. R, 

893, L. 0. 


Eefd. Sanderson v. Walker (1807) 


.uuerBou V. waixer il8U7), 13 V 
p . Badoook (1829), Mont. & M._2: 



-.]— Nothing is better «ou 
• 4 . M proposition than that wh 

a trustee for an infant renews a lease in his o 


name, the renewed lease shall enure for the infant’s 
benefit. This is a doctrine founded on general 
policy to prevent frauds, dt has long been an 
established rule in cts. of equity. — Blbwbtt v. 
Miixett (1774), 7 Bro. Pari. Cas. 367 ; 3 E. R. 
238, H. L. 

Annotation : — ConBd. Be Biss, Biss v. Biss, [1903] 2 Cb. 40. 

572. .] — A trustee, purchasing a 

leasehold farm, devised to him for the use of pltf., 
at an appraisement, afterwards renewing the lease 
in his own name, ^ purchasing part of testator’s 
stock ; declared to he trustee, & to be account- 
able for the same to pltf. — Khjjok v. Plexnby 
(1792), 4 Bro. 0. 0. 161 ; 29 B. R. 830. 

.]--5^ec, generally, Trusts &; Trustees. 

578. Renewal by party Jointly interested with 
Infant.] — If a person jointly interested with an 
infant in a lease, obtain a renewal to himself only, 
& the lease prove beneficial, he shall be held to 
have acted as trustee, & the infant may claim 
his share of the benefit ; but if it do not prove 
beneficial he must take it upon himself. — Bx p. 
Grace (1799). 1 Bos. & P. 376 ; 126 E. R. 962. 
Annotation : — Distd. Re Biss, Biss v. Biss, [1903] 2 Ch. 40. 

574. No fiduciary relationship between 

them.] — There is no authority for the general 
proposition that if a person only partly interested 
in an old lease obtains from the lessor a renewal, 
he must be held a constructive trustee of the new 
lease, whatever may be the nature of his interest 
or the circumstances imder which he obtained the 
new lease. A person renewing is only held to 
be a constructive trustee of the new lease if, in 
respect of the old lease, he occupied some special 
position by virtue of which he owed a duty to- 
wards the other persons interested : as, for 
example, in the case of a renewal by a tenant for 
life of settled leaseholds, or by a partner of a 
partnership lease, or by a mtgee. of a mtged. 
lease. In all such cases the new lease is treated 
as engrafted on or as forming pa»rt of the original 
lease. 

A lessor granted a lease for seven years of a 
house in which the lessee carried on a profitable 
business. On the expiration of the term the lessor 
refused to renew, but allowed the lessee to remain 
as tenant from year to year at an increased rent. 
During that tenancy the lessee died intestate, 
leaving a widow & three children, one being an 
infant. The widow took out administration to 
her husband’s estate, & she & the two adult 
children, one or whom was a son, continued to 
carry on the business under the existing yearly 
tenancy. The widow & son each applied to the 
lessor for a new lease for the benefit of the estate, 
which he refused to grant, but, having determined 
the yearly tenancy by notice, he granted to the 
son ** personally ” a new lease for three years at 
a still further increased rent. 

In an action which had in the meantime been 
instituted by the three children, including the 
infant, against the administratrix for administra- 
tion of intestate’s estate, the administratrix 
applied to have the new lease treated as having 
b^n taken by the son for the benefit of the estate, 
& for an account of the rents & profits received 
by him ; — Held : the evidence took the case out 
of Ex p. Qraoe, No. 573, ante, in that it showed that 
thd right or hope of renewal had been determined 
by the lessor himself before the son intervened, 
so that the new lease could not be treated as an 
accretion to the estate of the deceasedt 8? also 


.6JSI. Renewal 
Biuul enure to 


PART VHI. SECT. B. SIJB4BCIT. 1.— «. 

jbmtfU.l—'Rtamnl ot a laaM takan br a traatee. 
a. ORmnit (IBOi), 1 Seh. te Lat. BSB^IB. 
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Part VIII.- 


that the son had in no way abused his position 
nor stood in any fiduciary relation towards nor 
ow^ any duty to the other persons interested 
m the estate ; & that he was therefore entitled 
to retain the lease for his own benefit. — Be Biss, 
Biss v. Biss, [1903] 2 Oh. 40 ; 72 L. J. Oh. 473 ; 
88 L. T. 403 ; 61 W. R. 604 ; 47 Sol. Jo. 383, 

Armotaiion :-^ 0 iuUL, Griffith v, Owen, [10071 1 Ch. 195. 

576e Renewal by guardian — Follows nature of 
original lease.] — A lease renewed by a guardian 
for an infant's benefit shall follow the nature of 
the original lease. — ^Witter v. Witter (1730), 
3 P. Wms. 99 ; 24 E. R. 985, L. 0. 

Armotaiions Inwood v, Twjme (1762), Amb. 417 ; 

Rawe V, CMoh^ter 0773), Amb. 715 ; Whittaker t>. 

4 C. O. 31 ; A.-Q. v. Ailesbury 

(1887), 12 App. Gas. 672. 

C. Surrenders. 

576. Validity.] — Lloyd v. Gregory, No. 556, 
ante. 

577. .]— Grange v. Tiving, No. 103, ante. 


Sub-sect. 2. — Leases op Infants* Property. 

A. By Infant. 

(a) In General. 

Incapacity of infant to hold legal estate.]~S'ec, 
now. Law of Property Act, 1926 (c. 20), ss. 1 
(6), 39 (3), sched. L, Part III. 

578. Whether void or voidable— Reservation of 
rent.] — Lane v. Cowper (1675), Moore, K. B. 
103 ; 72 E. R. 469. 

AniMtaiion Mentd. Barker v. Keete (1678), Freem. K. B. 
249. 

579 . ,] — Lease by an infant is void. — 

Shy V. June (1591), Cro. Eliz. 219; 78 B. R. 
476. 

Av^t^wns Mentd. Foot i>. Berkley (1670), 1 Vent. 83 : 
Dlghton v. Greenvil (1693), 2 Vent. 321; Bagshaw v. 
Spencer (1743), 2 Atk. 670 ; Goodrlpht d. Fowler v. 
Forrester (1807), 8 East, 652. 

580. .] — If ^ at the time of the first delivery 

the lessor be an infant, or feme covert, & at the 
time of his second delivery he is of full age, or 
sole, in both these cases the deed shall not bind ; 
for at the time of the first delivery he was not a 
per son w ho had ability in law to make a contract. 
II Butler &> Baker's Case (1691), as reported 
m 8 Co. Rep. 26 a, 35 b ; 76 E. R. 684, 707, Ex. 

Cyu« 

Av^tatiom Jennings o. Bragg (1596), CJro. Eliz. 

447 ; Bnokinghamshire v. Dmry (1762), Wilm 177 
Meala. Mojmgoy. Case (ISsyTS Cb, Rm. 3b“ Fiti: 
o ® l^P* 32 a ; j^zhall’s Case 

b ; Loyles's Case (1614), 10 Co. 
Rep. 78 a ; ^urt of Wards Case (1627), Cro. Car. 33 ; 

Si ^32 ; R, c. Hampden 

korrioe Sc Norrioe's Case (1640), 
Maroh, 23 ; Berry e. VVhlte (1662), O. Bridg. 82 ; 

Brtdg. 48 A Thompson i. 

• WMikford V. Wankford (170^. 1 
Salk. 299 ; Arthur v. Bokenham (1708), 11 Mod, Rep, 


148 ; Bnmker v. Cook (1708), 11 Mod. Rep. 121 ; Atkin 
V. Berwick (1719), 10 Mod. Rep. 431 : Bunker e. Cooke 
(1731), Fitz-Q. 225 ; Windham v. Cmetwynd (1757), 1 
Burr. 414 ; Graham v. Graham (1791), 1 Ves. 272 ; 
Brydges v. Ohandos (1794), 2 Ves. 417 ; Goodtitle d. 
Holford V. Otway (1796), 1 Bos. Sc P. 576 ; Cave v. 
Hollord (1798), 3 Ves. 650 ; Goodright d. Fowler v. 
Forrester (1807), 8 East, 552 ; Doe d. Tofleld v. Tofleld 
(1809). 11 East, 246 ; Doe d. Gamons v. Knight (1826), 
5 B.& C. 671 ; Balme v. Hutton (1831), 2 Tyr. 17 ; Lucas 
V. Nockells (1838), 10 Bing. 157 ; Bramah v. Roberts 
(1835), 1 Bing. N. 0. 481 ; MiUs v. Oddy (1835), 2 Or. 
M. Sc R. 103 : Garland v. Carlisle (1837), 4 Cl. Sc Fin. 
693 ; Doo d. Chldgly v. Harris (1847), 16 M. Sc W. 517 ; 
Slggers V. Evans (1855), 5 E. & B. 867 ; Xenos v. Wick- 
ham (1867), L. R. 2 H. L. 296; Standing v. Bowring 
(1885), 31 Ch. D. 282 ; London Sc County Banking Co. 
V. London Sc River Plate Bank (1888), 21 Q. B. D. 635 ; 
Re Arbib Sc Class’s Contract. [18911 1 Ch. 601 ; Smith 
V. Kerr (1902), 18 T. L. R. 456 ; Mallotte. WUson, [1903 
2 Ch. 494. 

681. .] — A lease made by an infant copy- 

holder is not void but voidable, & acceptance of 
bond after full age bars the avoidance of it. — 
Ashfbild V. Ashpibld (1627), W. Jo. 167 ; Beni. 
188 ; Godb. 364 ; Lat. 199 ; Noy, 92 ; 82 E. R. 
84, Ex. Ch. 

Annotations: — ^Refd. King v. Dilliston (1688), 1 Show* 
83 : Baylis v. Dlneley (1815), 8 M. & S. 477 ; WUUams 
V. Taperell (1892), 8 T. L. R. 241. Mentd. Shardelow 
V. Naylor (1702), 1 Salk. 313. 

582. .] — Blunder v. Baugh, No. 687, 

post. 

583. Infant no present Interest in premises.] 

— (1) L. devised some land & houses built thereon 
to his six children ; the mother as guardian to 
the children, who were all infants, demised the 
premises on a building lease for forty-one years. 
The eldest son joined in making the lease &: 
covenanted that the rest of the cWldren when of 
ago should confirm it. 

They all attained twenty-one & accepted the 
rent for above ten years, after the youngest came 
of age, & then brought their ejectment against 
the lessee, who by his bill prays to have his lease 
established. 

Under the circumstances of this case, & parti- 
cularly the acceptance of the rent for so long a 
continuance, the ct. decreed the lease to be estab- 
lished during the residue of the term. 

(2) Where a person is of age when he makes 
a lease, & has nothing in the premises, but they 
after descend to him, the lease shall enure by way 
of estoppel, otherwise if he had been an infant. — 
Smith v. Low (1739), 1 Atk. 489 ; West temp. 
Hard. 669 ; 26 E. R. 310, L. C. 

584. .] — ZoucH d. Abbot & Hallet v. 

Rabsons, No 28, ante. 

Leases of land In Duchy of Lancaster — During 
minority of the King.] — See CoNSTiruTiONAL 
Law, Vol. IL, p. 690, No. 913. 

Adoption on attaining majority — What amounts 
to.]— Sub-sect. 2, A. (5), post. 

By direction of the couii;.] — See Sub-sect. 2, 
0., post. 

void Ss voidable contracts by infants generally.] — 

See Part V., Sects. 2-4, ante. 


PART VIII. SECT. 8, SUB-SECT. 2.— 

A. (*). 

678 1. Whether void or voidable — 
Reservation of rent.}— A lease xxiade by 
an infant is not void but voidable only 
notwithstanding that the rent reserved 
is not the best obtainable* — Slator v, 
Brady (1863), 14 1. O. L. R. 61.— IR. 

infant to repudiate — 
Novvnxil VMjoribu.y—Asx. infant cannot 
du ring infanew avoid a lease by him, 
reserving renc for his benedt, Sc pos- 
session of the demised premlseB will 
be oidered to be given in an action by 
tne lessee for that purpose. — Lipsstt 
u. Perdue (1889), 18^. R. 575.— 
CAR* 


— Where an Infant 
makes a lease, reservl^ a rent, he 
cannot avoid it untU of fuU age. — 
Slatorv. Trimble (1861), 14 1 . oTL. R. 
342. — IR. 

^ »• z — *3 — Monro v. Toronto 
Ry. Co. (1902), 22 O. L. T. 231 ; 4 
O. L. R. 86 : 1 O. W. R. 313, 816 ; 2 
207 ; 8 O. W. R. 14, 2^9 ; 
4 0. W. R. 892.— CAN. 


b. — — What amounts to repudia* 
non — Execution of second tease.}-^ 
S^TORu. Trimble (1861), 14 1. 0. L. R. 
342.— IR. 

«. — .] — A lease made 

by an Infant, reserving a rent, is 


not avoided by a lease of the same 
lands, made to a third party by the 
Infant upon his attaining his full age. 
To avoid a lease made by an Infant 
under which the lessee Is in possession, 
upon the lessor attaining ^enty-one 
years of age, some aot of notoriety, 
viz. ejectment, entry, or demand oz 

S oBsesfflon, is regulate. Mere exeon- 
Lon of a second lease by the lessor wfil 
not divest the estate oremd by the 
first lease. — Slator v. BsujyY (1868), 
14 I. C. L. R. 61.— IR, ' 


d. 


act.] — Slator 

1. 0* lit R* 61.' 


' Necessity far notorious 
u. Brady (1868), U 
— IR. 
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Sect. 8 . — Leases and leaseholds: Sub-sect. 2,-4. 

B. (a) dc (5 ), c£r C.] 

(6) Adoption on Attaining Majority. 

585. What amounts to adoption — Verbal adop- 
tion.] — ^An infant made a lease for vears, render- 
ing rent, & when he came to his full age he said 
to his lessee, “ God give you joy of it : — Held : 
the lease was affirmed & made good. — Anon. 
(1582), 4 Leon. 4 ; 74 E. R. 687. 

586. Acceptance of rent.] — Ashfeild v. 

Ashfield, No. 681 , ante. 

587 . ,] — ^ being seised of an estate 

in fee, permits his son to enter into the lands & 
to occupy them as a tenant at will ; the son after- 
wards leases the lands by indenture for twenty- 
one years, rendering rent ; the father may at 
his option construe tliis demise to be a disseisin 
or not a disseisin. 

If an infant makes a lease for years, rendering 
rent, & the lessee enter, it is at the election of the 
infant to charge him in assise or to bring debt 
for the rent or to accept the rent at his full age 
{per Cub.). — ^Blundbn v. Baugh (1634), Cro. 
Car. 302 ; W. Jo. 316 ; 79 E. R. 864. 

Jnnotaiiona : — ^Mentd. Freeman v. Banes (1670), 1 Vent. 
80 ; Blaokmore v. Cumberford (1680), Freem. K. B. 
527 ; Syrnonds v. Cudmore (1692), Skin. 328 ; East- 
court V. Woekes (1698), 1 Lut. 799 ; Macdonel t?. Weldon 
(1722), 8 Mod. lien. 64 ; Oates v. Say Sc Seal (1728k 1 
Barn. K. B. 98 ; Holtv. Ward (1732), 2 Bam. K. B. 173 *, 
Townsend v. Ash (1745), 3 Atk. 336 : Taylor d. Atkyns 
V. Horde (1757), 1 Burr. 60 ; Ooodtltle d. Newman u. 
Ne\vman (1774), 3 Wlls. 616 ; Birch v, Wright (1786), 
1 Term Rep. 378 ; Morton e. Woods (1869), L. R. 4 
Q. B. 293 ; Lyell v. Kennedy, Kennedy v. Lyell (1889), 
14 App. Cas. 437. 

588. ,] — Smith v. Low, No. 683, ante. 

589. — Baylis V. Dineley, No. 

78, ante. 

590 . Compromise of ejectment suit — Suit 

brought at Ix^tance of & for benefit of infant.] — 

Whei*o an ejectment has been brought on the 
demise of an infant, which has been compromised, 
& the tenant in possession has attorned to the 
infant ; though the lessor of pltf., on his coming 
of age does not accept the rent or do any act to 
confirm the tenancy, yet as the former ejectment 
was brought at his suit & for his benefit, he shall 
not be allowed to consider the tenant as a tres- 
passer, & bring a new ejectment without giving 
notice to quit. — D oe d. Muxer v. Noden (1797), 
2 Esp. 628, N. P. 

591 . Delay in repudiation.] — If a tenant 

liold under an agreement for a lease at a yearly 
rent, whereby it is stipulated that the agreement 
shall continue for the life of the lessor, & that a 
clause shall be inserted in the lease giving the 
lessor’s son power to take the house for himself 
when ho comes of age, the son must make his 


election in a reasonable tune after he* comes of 
age. The delay of a year is unreasonable, &; the 
tenant cannot be ejected upon a half-year’s notice 
to quit, served after such a delay. — ^D oe d. 
Bbomfield V. Smith (1788), 2 Term Rep. 436 ; 


100 E. R. 234. 

Armotalion -Diitd. Holmes v. Blogg (1817), 8 Taunt. 86. 

.] — SeSi generally^ Part V., Sect. 4, 

sub-sect. 2, 3, ante. 

592 , Mortgage of reversion.] — ^Where a 

party takes a lease of an infant’s lands, the 
infant, on coming of age, mortgages the property 
to the lessee by deed referring to the lease, this 
is a confirmation of the lease. — Story v. Johnson 
(1837), 2 Y. & C. Ex. 586 ; 160 E. R. 629. 

AnnotcUione .---MenUi. Aokland v, Braddlck (1838), 3 Y. 
Sc C. Ex. 237 ; Anderson v. Wallis (1842), 12 L. J. Ch. 
291 : Wright V, Vernon (I860), 8 W. R. 724. 


B. By Guardians and Trustees. 

(a) Guardians. 

Incapacity of infant to hold legal estate.]— 

note, Law of Property Act, 1926 (c. 20), ss. 1 (6), 
39 (3) ; sched. I., Pait III. 

593. By guardian in socage — Grant of new 
lease on surrender of old.] — ^A., tenant in socage, 
leased the lands to S. for many years, & died; 
his wife being guardian in socage of his infant 
heir leased the same land by indenture to the 
same S. : — Held : the first lease was determined, 
though not surrendered. 

A guardian in socage has no reversion capable 
of taSdng a surrender (Anderson, J.). — ^Wnxis 
& Whitewood’s Case (1688), 1 I^on. 322 ; 74 
B. R. 293. 

Annataiion: — ^Refd. Doe d. Biddulph v. Poole (1848), 11 
Q. B. 718. 

594. .] — A guardian in socage may make 

a lease for years of the lands over which he has 
the guardianship. The lessee will have ejectione 
fimuB. — Brisden V. Hussey (1607), 2 Roll. Abr. 
41, pi. 4. 

595. Duration of validity — Until infant 

attains fourteen years.] — If guardian & ward join 
in a lease it is the lease of the guardian till the 
ward is fourteen years old, & afterwards the lease 
of the ward. — Dugar v. Norton (1673), Freem. 
K. B. 102 ; 89 E. R. 76. 

696. .] — There is no doubt in this case 

but that the mother, who was guardian in socage 
to her daughters had a right to elect whether 
she would let the estate or occupy it for their 
benefit (Lord Elubnborough, O.J.). — R. v. 
Oakley (Inhabitants) (1809), 10 East, 491 ; 
2 Bott. 627 ; 103 E. R. 862. 

Annotations: — Bsfd. R. v. Sutton (1835), 3 Ad. Sc El. 597. 
Mentd. R. v. Toddln^n (1818), 1 B. & Aid. 560 ; R. v. 
Buigate (1854), 23 L. T. O. S. 155. 


PART VIII. SECT. 8, SUB-SECT. 2.- 
A. (b). 

686 i. What amounts to adoption- 
Acceptance of refi<.}~A., while e 
iuiant, made a lease to B. of oertai 
lands reserving a rent Sc during h 
minority oommenood an action ( 

next friend, again 
B. laylM the demise on Jan, 23, 186 
A. attained full age Apr. 27, 1861, 
on Apr. 29 of the same year, execute 
to C. a le^ of all his estate of W 
I” lands demised to B., 

* mtalned a covenant \ 
lei^ on the W. esta 
^ ^ minority, j 
14, 1861, reoeived from B. tl 
rent due May 


had been in the 


ment proceeding from the time whei 
A. came of age until the executioi 
of the confirmation. The ejectmenl 
having been afterwards proceeded 
with. Sc a verdict had for pltf., ob 
motion that that verdict should be 
set aside Sc a verdict ent^ed for deft. : 
— Held : A. was estopped by his 
receipt of rent from disputing B.V 
title for the period between Nov. 1, 
1860, & May 1, 1861 ; he ootdd not 
maintain an action of ejeotmeni 
ag^nst B. in which the demise wac 
laid on a day within that period ; 
the execution of the confirmation A, 
was precluded from relying on the 
leaae to O,, either as an avoidance ol 
the lease to B., or for the purpose oi 
Bhow^ tlmt, at the date of the oon 
nrmation, he had no estate suffloieni 
to enable him to confirm that lease : 4 
the^nfirmaUon although ma^ subse' 
queutly to the oonunenoement of the 


ftotion, related back so as to set up the 
lease to B. from the day of its execu- 
tion. — Slator V. Trimble (1861), 14 
I. C. L. R. 342.— IR, 


PART Vlll. SECT. 8, SUB-SECT. 2.— 

B. (a). 

594 1. Bp guardian in socage.] — Pltf. 
claimed title through G., who was the 
grantee of V. & ms wife, & D. & Ids 
wife, the said wives having been the 
patentees of the Crown before marriaM. 
Deft, claimed under a lease made hy 
S., the father of the patentees, whife 
they were under age ft before marriage, 
as their guardian: — Held: it we 
patentees* lather was guardian in 
socage of the daughter under the age 
of twenty-one years (as contended by 
deft.) that guardianship oeased upon 
her attaining the age ol fourteen, when 
the lease would be void. — ^D oran v. 
Baud (1868), 13 0. P. 898.— CAN. ^ 
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697. Guardian by nurture*] — A guardian by 

cannot make a lease for years of the 
want’s land. — ^P igot v. Garnish (1600), Cro. 
Ehz. 734 ; 78 B. K. 066. 

Annotation Befd. Daniel v. Uplr (1626), Lat. 39. 

698. By testamentary guardian.] — Eybe v. 
S^FTSBUBY (Countess), No. 521, ante* 

699. — — Term extending beyond infancy.] — 

Hodgson (1761), 2 Wils. 135 ; 

95 E. B. 728. 

600 . Portion of guardian — Trustee for Infant.] 

—A. ^ the ^ardian of B. an infant, made a 
claim to certain lands before the trustees of the 
Irish forfeitures, which being allowed, he entered 
on the lands. Part of these lands being out upon 
lease, A. procured a derivative lease thereof to 
himself ; but it was held to be in trust for the 
infant.— Annesley v, Dixon (1706), 7 Bro. Pari. 
C^. 213 ; Holt, K. B. 372 ; 11 Mod. Rep. 104 ; 
3 E. B. 139, H. L. f f 

Mentd. Rorke v. Errington (1859), 7 H. L. 

601 . By guardian of Infant tenant In tall — 
With consent of trustees of settlement .] — He 

Newcastle’s (Duke) Estates, No. 628, post 

By direction of the court.]— /S'ee Sub-sect. 2, 0., 
post. 

(h) Trustees, 

See Sect. 10, post, 

602 . Lease extending beyond infant’s minority 
— Receipt of rent after attaining age — Failure to 
make inquiry.]— Trustees having power to make 
leases in possession, until cestui que trust attained 
twenty-one, granted a lease in reversion, & 
another lease after the cestui que trust attained 
twenty-one ; such leases held to be bad ; & that 
being granted by trustees, they could not take 
effect out of their absolute legal estate in the 
premises ; & that the receipt of rent by the cestui 
que trust for several years after he attained twenty- 
one, he being ignorant of the defects in the leases, 
did not operate as a new agreement ; but as pltf. 
haid neglected to look into his rights, & the lessees 
might have expended money on the premises, 
no account directed beyond the filing of the bill, 
& no costs given to pltf. — ^Bowes v. East London 
Waterworks (1818), 3 Madd. 375; 56 E. B. 
543 ; affd. (1820), Jac. 324, L. C. 

Hicks v, Sallitt (1854), 3 De G. M. 

oC G. 782. 


By trustees of settled land .] — See Sect. 10, sub- 
sect. 1, post, 

C. By Direction of Court, 

See Infants’ Property Act, 1830 (c. 65), ss. 16, 
17, 18, 20, 31. 

608. Jurisdiction of court to grants — The 
ct. will, imder Infants’ Property Act, 183(i (c. 65), 
s. 17, on petition, allow the granting of a lease, for 
a term certain, of property in which infants take 
an interest. — ^Harris v, Davis (1845), 1 Holt, 
Eq. 294 ; 9 Jur. 1084 ; 71 E. B. 757. 

604. Infant not in possession — Father’s 

tenancy by curtesy.] — The ct, has no jurisdiction 
\mder Infants* Property Act, 1830 (c. 65), s. 17, 
to lease an infant’s estates, unless the infant is 
indefeasibly seized either in fee or in tail, in 
possession. — Ex p. Legh (1846), 15 Sim. 445 ; 
60 E. R. 691. 

Awnoiations : — ^!f.P. Re SpeDser’s Estates (1867), 37 L. J. 

Ch. 18. Befd. Re Letohford (1876), 2 Oh. D. 719. 

605. .] — Where infants were 

tenants in fee, but their father was in possession 
as tenant by the curtesy, the ct. granted a lease 
under Infants* Property Act, 1830 (c. 65), s. 17. 
— Re Spenser’s Estates (1807), 37 L. J. Ch. 18 ; 
17L. T. 200; 16 W. B. 306. 

Annotation: — ^Refd. Re Letchford (1876), 2 Ch. D. 719. 

006. ,] — An infant, who was 

entitled in fee to a small share in freehold pre- 
mises, subject to his father’s tenancy by the 
curtesy, petitioned the ct. under Infants’ Property 
Act, 1830 (c. 65), s. 17 to sanction an agreement 
entered into by his father & guardian, & the co- 
owners of the property to grant a building lease : 
— Held : the ct. would sanction the lease under 
the Act, although the infant was not seised in 
possession. — Be Letchpord (1876), 2 Ch. D. 719 ; 
45 L. J. Ch. 530 ; 35 L. T. 466. 

007. Estate .defeasible in certain events.] — 

An estate, of which* A. died seized in fee, descended 
upon A.’s five infant sisters. The father & mother 
of the infants being both living, & the estate of the 
sisters being consequently liable to be divested 
by the birth of a nearer heir of A. ; — Held : the 
iiffants were not seized of or entitled to. land in fee 
within Infants’ Property Act, 1830 (c. 65), s. 17. — 
Re Evans (1835), 2 My. & K. 318 ; 39 E. R. 965. 

Annotations: — ^FoUd. Ex p, Legh (1846), 15 Sim. 445. 

Distd. Re Clark (1866), 1 Ch. App. 292. ll.F. Re Letchford 

(1876), 2 Ch. D. 719. 


598 i. By tegtameniwry guardian .] — 
A testamentary guardiaji can make a 
lea43e of the lidant's lands for the 
^norlty.-~SHAW v. Shaw (1788), 
Vern. & Sor. 607.— IH. 


800 i. Position of guardian — Trustee 
for infani.] — A guardian of an infant 
appointed under R. S. O. 1887, c. 137, 
has power to lease the lands of the 
infant during the latter*s minority, but 
not beyond that period. During such 
nalnority the guardian is a trustee of 
the lands for the infant Sc oannot 
squire a title to them by possession, 
but after the majority of the infant the 
possession of the guardian ohanges its 
oharaoter. Sc becomes that of a 
stranger. Sc Stat. Limitations runs in 
favour of the guardian or those claim- 
ing under him. — Clarks v, Macdonell 
(1890), 20 O. R. 664.— CAN. 


e. Guardian appointed by Vice- 
OhanogUor.] — ^A guardian appointed by 
the vioe-Chancellor upon Ihe petition 
of an infant, oannot make a demise for 
the purpose of trying the title to the 
infant’s land In ejectment. The demise 
should be by the infant. — Dos d. 
Marianne v, Alexander (1844), 1 
U. C. R, 120.— CAN. 

f« By guardian of infant tenant 


for life — Without sanation of court .] — 
The guardian of an infant tenant for 
life, without the sanction of the ot., 
executed a lease for years, during the 
existence of which the Infant died, Sc 
an application having been made in a 
cause for an order on the tenant to 
deliver up possession, he was ordered 
to do so. Sc on payment into ot. of the 
amount of rent in arrear, he was per- 
mitted to remove the buildlngB Sc 
erections put by him on the property 
(doing no damage to the realty), hut 
the ct. refused to allow him out of such 
rents for any Improvements made by 
him upon the promises. — Townbley 
V. Neil (1863), 10 Gr. 72.— CAN. 


g. Effect of decAh of guardian .] — 
In replevin deft, avowed for rent, 
alleging that pltf. held the premises as 
tenant thereof to one L., as guardian 
of M., under a demise at a yearly rent 
of 1350 ; that L., after making the 
lease. Sc about Apr. 2, 1877, died 
intestate, without appointing any 
fraardlan to M. ; de^. was, on May 
21, 1877, appointed by the surrogate 
ot. guardian of M. in plaoe of L. Sc 
because 1272 of the rent was duo from 
pltf. to deft, as such guardian, deft, 
took the ^ds as a distress therefor 
Held : pltf. must succeed, for in thli 


Province, a guardian, having no estate 
in the land, as in England, oannot lease 
his ward’s land in his own name ; Sc 
it he oould his lectse would determine 
on his death or on the ward attaining 
full age ; if the demise was by deed 
the personal representative of L, only 
could sue for the rent; Sc if not by 
deed deft, might recover the rent in 
the name of the infant, but could not 
avow for It in his own right as guardian. 
— C0L14NB V, Martin (1877), 41 

U» C. R. 602.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 2.— 

C. 

608 i. Jurisdiction of court to grant,] 
— The guardian of infants oannot give 
a lease of their estate. Suoh lease is 
void oh initio, unless the sanction ot 
the ot. has been obtained thereto. — 
SwnzER V, McMillan (1876), 23 Qr. 
638.— CAN. 

608 U. .1— The SupieiA a. hu 

{ >ower to direct the guardtap of an 
nfant to lease the infant’s land. Such 
a lease may contain a provision that 
the lessee shall purchase the land at 
the end ot the term at a fixed price. — 
Re Rathbone (1605), 25 N. Z. L. R. 
476,— N.Z, 
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Sect. 8. — LeaaeB and leaseholds: Svb-secL 2, C. dr 
D, Sects. 9 dr 10: Suh-sect. 1.] 


608. 


All Interested parties before 


court.] — Where lands stand limited in fee de- 
feasible on certain events happening, the ct. has 
power to grant leases of the lands under Infants* 
I^perty Act, 1 830 (c. 05), if all persons who would 
be entitled on any of the events happening are 
before the ct. — Re Clabk (1860), I Oh. App. 
292 ; 35 L. J. Ch. 314 ; 13 L. T. 732 ; 14 W. B. 
378, L. 0. 

Anivotaiions : — Folld. Re Spenser's Estates (1867), 37 L. J. 
Ch. 18 ; Re Letchford (1876), 2 Ch. D. 719. 

600. Legal estate in trustees — Surrender 

of existing lease.] — The provisions of Infants’ Pro- 
perty Act, 1830 (c. 65), for the surrender of a 
lease to which an infant is entitled apply to a 
lease to which an infant is only beneficially 
entitled the legal estate being vested in a trustee 
for him. — Re Griffiths (1886), 29 Oh. D. 248 ; 
64 L. J. Oh. 742 ; 63 L. T. 262 ; 33 W. B. 728. 

610. Apart from statute — ^Mining lease.] — 

The ct. cannot independent of the statute autho- 
rise trustees for infants to grant a mining lease, 
although the legal estate is vested in such trustees, 
& such leases would be beneficial to the infants. 
— Wood v. Patteson (1847), 10 Beav. 641 ; 60 
E. B. 090. 

Annotations Reid. Re Howarth (1873). 8 Ch. App. 416, n. 
Mentd. Re Shaw's Trusts (1871), L. K. 12 Eq. 124. 


611. Necessity for reference to master — ^Property 
small.] — Order for liberty to let an infant’s estate, 
without a reference to the master ; the property 
being small ; but not to extend to building leases, 

nor beyond minority. — P v. Bell (1801), 6 Ves. 

419; 31 E. B. 1122, L. 0. 

612. Administration of Infantas estate.] — 

This ct. [the Ct. of Exchequer in Equity] will not, 
upon the administration of the real property of 
an infant, delegate to the master the power of 
approving leases of the estates. — Symons v. 
Symons (1836), 2 Y. & C. Ex. 1 ; 6 L. J. Ex. Eq. 
96; 160E. B. 287. 

613. What term panted — Term exceeding 
minority.] — The guardian of an infant authorised 
by the ct. under Infants’ Property Act, 1830 (c. 66), 
s. 17, to grant leases of the infant’s estate for 
terms of years exceeding the minority, when 
beneficial to the infant, & approved by the ct. — 
Anstby V. Hobson (1853), 1 Sm. & G. 606 ; 65 
E. B. 221. 


614. Rectification of lease approved by court — 
Lease not Inconsistent with agreement.] — Where 
a lease under the sanction of the ct. had been 
deliberately entered into & formally executed for 
the benefit of an infant, a bill for the rectification 
of the lease, on the ground that it contained an 
improper demise of trade fixtures, & an improper 
covenant by the lessees to render up such fixtures 
at the end of the term ; also, that it did not 
reserve to the outgoing lessee the growing crops, 
etc., conformably with the custom of the country, 
was dismissed with costs. — ^Seaton v. Staniland 
(1862), 4 Giff. 61 ; 7 L. T. 347 ; 9 Jur. N. S. 69 ; 
66 Et B« 620. 

Under Settted Estates Act.]— Sect. 13, sub- 
sect. 2, post. 


D, Position of Lessee, 

615. Cannot repudiate.] — Dayibs v. I^aning- 
TON (1668), 2 Sid. 109 ; 82 B. B. 1283. 

618. .] — Clayton v . Ashdown, No. 176, 

ante. 

617 . .] — ZouoH d. Abbot & Hallbt v . 

Parsons, No. 28, ante. 

618. Entitled to confirmation of lease — Or 
return of premium — ^Repudiation by infant.] — The 
guardian of A., an infant, appointed 1by the 
Ecclesiastical Ot. granted a lease of the infant’s 
lands, receiving a premium, & at the time of 
granting the lease the Infant was present, & 
represented to the lessee that the lessor was his 
giurdian. The infant was also an attesting witness 
to the lease. He attained his majority, & then 
granted a lease of the same lands to another lessee. 
On a bill filed by the former lessee against A. &; 
the new lessee to have the first lease confirmed, or 
the premium refunded, with interest, a decree made 
according to the latter alternative of the prayer. — 
Esron V. Nicholas (1733), 1 De G. & Sm. 118 ; 
63 E. B. 996; sub nom. Evboy v. Nicholas, 2 
Eq. Cas. Abr. 488, L. C. 

Annotations: — Conid. Stlkeinan v. Dawson (1847), 1 De G. 

Sm. 90: Leslie v. Shelll, [1914] 3 K. B. 607. Reid. 

Stocks V. Wilson, [1913] 2 K. B. 235. 

619. Entitled to notice to quit — Lease granted 
by infant’s predecessor.] — (1) Where an infant 
becomes entitled to the reversion of an estate 
leased from year to year, he cannot eject the 
tenant without giving the same notice as the 
original lessor must have given. 

(2) If an agreement, m^e by an infant, be for 
his benefit at the time, it shall bind him. — ^Maddon 
d. Baker v. White (1787), 2 Term Bep. 159 ; 100 
E. B. 86. 

Annotations: — As to (1) Retd. Doe d. Thomas i>. Roberts 

(1847), 16 M. & W. 778. As to (2) Reid. N. W. Ry. v. 

M*Michael, Birkenhead, Lancashire Sc Cheshire Junction 

Ry. V. Pilcher (1850), 5 Exch. 114 ; Cooper v. Simmons 

(1862), 7 H. & N. 707 ; Clements v. L. & N. W. Ry., 

[1894] 2 Q.B. 482. 

620. .] — Doe d. Miller v. Noden, No. 

690, ante. 


Sect. 9.— REGISTERED LAND. 

i, nowt Land Registration Act, 1925 (c. 21), 
ss. 3 (iv), 91, 141, &, generally^ Beal Property. 


Sect. 10.— SETTLED LAND. 

Sub-sect. 1. — ^Undbr Settled Land Acts. 
See, now. Settled Land Act, 1925 (c. 18), ss. 
1 (1) (ii) (d), (2), (8), 19 (3), 20, 102, sched. II., 
para. 3, sched. IV., 16. 

Incapacity of infant to hold legal estate.] — 

See, now, Law of Property Act, 1926 (c. 20), 
ss. 1 (6), 39 (3), sched. 1., Part III. 

621. When Infant deemed tenant for life — 
Contingent interest.] — by his will, devised real 
estate to trustees, upon trust to pay the net 
rents income to his wife, who was one of the 
trustees, for the maintenaoice, education &; benefit 
of his son W. until he should attain twenty-one, 


PART VIII. SECT. 10, SUB-SECT. 1. 

ofj>ov)er8 of tenant for 
life by 1— Where appli- 

cation was made to the ot. on behiOt of 

Sa 4 . 3 * descended tee 

1 * 4 . hereditaments 
the appointment of trustees to 
the praperty, with power to 
accept surrenders of leases, give 


reoeipts, to Insnre, make lettings Sc to 
make allowances to tenants: — Betd: 
Phrase Sc generally to deal with the 
land In a proper Sc due course of 
numagement ** In Conveyanoing Act, 
1881 (o. 41), s. 42 (8), does not Indlude 
a power to make lettim of the pro- 
pmy : if such be sougnt there onu^t 
to be Included ai^ in the title ot the 
summons 6c In the xnfdter of the 


Settled Land Acts " Sc the ot. may 
appoint the seune trustees to exeroise 
the powers of the Settled Land Acts 
oonfeired on Infant tenants for lif^ 
under ^ttled Land Act, 1882 (o. 88), 
8. 60, limited if neoessary to the power 
of leasing only . — Re Looke (1913), 47 
I. L. t7i47.— IB, 

k. Settle.] — Leave under Settled 
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& without belag liable to account to his trustees 
or his son for the same, & upon his attaining that 
age, then upon trust for him absolutely, but if 
he should die under twenty-one, without leaving 
issue, then ujpon trust as to the rent & income for 
^ wife during life or widowhood & after her 
death or second marriage upon trusts for grand- 
chil^n ; — Held : the infant son was a person 
^ving the powers of a tenant for life under the 
Settled Land Act, 1882 (c. 38), s. 68 (1) (u). 

The words “ in possession ** in sect. 68 (1) 
refer to possession as contrasted with reversion 
or ^mainder, & not to possession personally as 
contrasted with possession by another person* — 
Be Morgan (1888), 24 Ch. D. 114 ; 63 L J. Ch. 
86 ; 48 L. T. 964 ; 31 W. R. 948. 

‘--Coiirt A.-G. V, Coole, [1921] 3 K. B. 607. 

Befd. Re Coiill'8 S.E., [1906] 1 Ch. 712. 

622. ,] — Devise in 1874 of real estates 

to trustees upon trust for sale, but with a direction 
that te&^tor’s M. estate should not be sold until 
the expiration of twenty-one years from the date 
of his will ; for the purpose of transmission the 
real estate to be impressed with the ' quality of 
personalty from the time of his death ; the rents 
of the real estates previous to conversion to be 
applied in the same manner as the income of the 
proceeds of sale ; after payment of debts & 
legacies the surplus proceeds of sale to be invested 
&, in the events that happened, the capital to be 
held in trust for all testator’s children who being 
sons should attain twenty-five, & being daughters 
should attain twenty-five or marry under that age, 
dc if more than one in equal shares. The trustees 
were empowered to apply the whole, or such part 
as might be required, of the annual income of the 
share to which any child might be entitled in 
expectancy for his or her maintenance or education, 
with a direction to accumulate the unapplied 
surplus of the income in augmentation of the share 
whence such income should have proceeded, & 
eventuaUy to devolve in the same manner. Death 
of testator in Feb. 1888, leaving six children, two 
sons who had attained twenty-one, but were under 
twenty-five ; & three sons & one daughter, who 
were ^ infants : — Held : the children could -not 
exercise the powers of tenants for life over the M. 
estate, &: that estate could not be sold either under 
sects. 63, 68 or 69. — Be Horne’s Settled Estate 
(1888), 39 Ch. D. 84 ; 67 L. J. Ch. 790 ; 69 L. T. 
680 ; 37 W. R. 69, 0. A. 

& Goodall’B Settlmt., Fane r. Goodall, 
^ CJripg, Crips v. Todd (1906), 

96 L. T. 865 ; JBe Wa^atafl's S.E., [1909] 2 Ch. 201 ; Re 

Johnson, Cowley v. Public Trustee, [1915] 1 Ch. 436. 

628. Interest In partnership owning land.] — 

The interest of an infant, as one of the next of 
of his father, in land which formerly belonged to 
a partnership of which the father was a mermoer, & 
has been retained by the a<hninistrator in specie, 
is settled land within Settled Land Act, 1882 
(c. 38), s. 69, so as to enable the ct. imder sect. 38, 
to appoint trustees to exercise the powers conferred 
by the Act. The order appointing new trustees 
will, however, be made wdthout prejudice to any 
cmestion as to the interests of the infants* — Be 
Wells (1883), 48 L. T. 869 ; 31 W. R. 764. 

624. Vested Interest— Liable to be divested.] 

—Testator, by his will, devised all the residue of 
his real estate in trust for his six younger children, 
^ directed that in case any one or. more of his six 
younger children^ should happen to die in his 
‘Retime leaving issue living at bis decease, & 


which issue being issue male should live to attain 
the age of twenty-one years, or dying under that 
age should leave issue surviving, or being issue 
female should live to attain that age or be pre- 
viously married, then in such case the share to 
which such child so dying would, if he or she had 
survived testator &; had attained the age of twenty- 
one years, have become absolutely entitled should 
be held upon trust for such issue ; — Held : the 
two infant children of one of the six yoimger 
children of testator who had died in the testator’s 
lifetime took a vested interest in the share of their 
deceased parent liable to be divested on their 
death under the age of twenty-one years, & they 
had, therefore, the powers of a tenant for life imder 
Settled Land Act, 1882 (c. 38), s. 68 (2) in respect 
of that share. — Be Jambs (1884), 61 L. T. 690 ; 
32 W. R. 898. 

625. Exercise of powers of tenant for life by 
trustees — ^Leasing — ^Agreement for lease by previous 
tenant for life.] — ^A tenant for life, wdth a power 
of leasing, had entered into an agreement for a 
building lease within the power, & the intending 
lessee had done everything which was necessary 
to entitle him to require the tenant for life to grant 
him a lease. The tenant for life died without 
having granted the lease, Sd was succeeded in the 
possession of the estates by an infant tenant in 
tail, during whose minority the trustees could 
exercise the power of leasing : — Held : the trustees 
had power to grant a lease in accordance with the 
agreement. — Davis v. Harford (1882), 22 Oh. D. 
128 ; 62 L. J. Oh. 61 ; 47 L. T. 540 ; 31 W. R. 61. 

626. Consent to lease by guardians.] 

— Be Newcastle’s (Duke) Estates, No. 628, 
post. 

627. General authority to lease.] — 

Where an infant tenant in tail in possession was 
eigh^n years of age, the ct. refused, on the 
application of the trustees of the settlement, who 
had the powers of a tenant for life under Settled 
Land Act, 1882 (c. 38), s. 60, to grant general 
authority to make building leases not exceeding 
two hundred years, but gave such authority subject 
to the approval of the ct. to the making of each 
lease. — Obcil v. Langdon (1886), 64 L. T. 418. 

628. Sale — At request & by direction of 

guardians — Surplus land apart from minerals.] — 

(1) Summons under the ^ttled Land Act, 1882 
(c. 38), to obtain the opinion & dhection of the 
ct. as to the effect of the Act upon certain clauses 
in a settlement whore an infant tenant in tail was 
entitled to x>ossession, following questions were 
decided ; The settlement gave the trustees power 
during the minority of any person entitled to 
possession to receive & apply rents & profits in 
management of estate & maintenance of infant, 
A to accumulate & apply the surplus in paying off 
charges or in purcha^ of real estate to be settled 
to the same uses : — Held : the rents & profits 
received by the trustees during the minority were 
to be treated in manner directed by the settlement 
& without regard to the Act. 

(2) Power in the settlement to the trustees, 
with the consent of the tenant for life, if of age, & 
if Mt of his guardians, to sell or excha:^e : — Held .• 
this power was exercisable by the trustees during 
the minority at the request & by the direction of 
the guardians of the infant tenant in tail. 

(3) Power in the settlement for the guardians 
during minority to grant leases for twenty-one 
years, building leases for ninetyjnine years & 


Land Act, 1886, given to sdl land 
on very long tenna where the sale 
advantageous, the tenant 
for life St obfidren who were of age 


oonsenting. The land was land pur- 
chased by the trustees as an invest- 
ment, 8t an indemnity was given to the 
trustees against olaims by the infant 


ohildtw . — Be Caboumb Bell 
Estate (1905), 25 N. Z. L. R. 493 

N.Z. 
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Sed» 10. — Settled land: Sub-secta* 1 db 2, Seet» 11 : 

8vb*aect, 1, A. (a).] 

mining leases for sixty years : — Held : this power 
was exercisable during minority by the guardians 
with the consent of the trustees. 

(4) The rents derived from mining leases were 
to be applied by the trustees in manner directed 
by the settlement as coming within the term 
“ contrary intention expressed in sect. 11 of the 
Act. 

(6) There being no power in the settlement to 
sell surplus land apart from minerals, the trustees 
could exercise that power under sect. 17 of the Act ; 
& this being an execution of a statutory power, the 
consent of the guardians would not be necessary. — 
He Newcasti^’s (Duke) Estates (1883), 24 
Ch. D. 120 ; 62 L. J. Ch. 646 ; 48 L. T. 779 ; 31 
W. R. 782. 

jinnotaiion4i : — A a to (4) Refd. Re Rayer, Rayer v. Rayer, 

[ 1 9 1 3 ] 2 Oh. 210. ChnerallVt Montd. Constable v. Constable 
(1886). 32 Ch. D. 233 ; Re Hanbury’a S. E. (1913), 57 
Sol. Jo. 646. 

629. Appointment of trustees for 
purpose of — Sale out of court.] — In appointing 
trustees under the Settled Land Act, 1882 (c. 38), 
i». 3, 69, 60, to sell an infant’s estate, the ct. has 
jurisdiction to authorise the sale to be made out 
of ct. — li£ Price, Leighton v. Price (1884), 27 
Ch. D. 662 ; 61 L. T, 497 ; 32 W. R. 1009. 

630. ^ Infant domiciled abroad.] 

— ^Where an infant domiciled in Australia was 
entitled under a will to a small share of real 
property in this coimtry, which the co-owners 
proposed to sell, & in order to effectuate the sale 
of the infant’s interest it was necessary to apply to 
the ct. for the appointment of trustees under the 
Settled Land Act, 1882 (c. 38), the ct., upon proof 
that the sale was for the benefit of the infant 
appointed two persons domiciled in Australia 
trustees of the settlement effected by the will for 
the purposes of the Act . — Re Simpson, Re Whit- 
OTURCH, [1897] 1 Ch. 266 ; 66 L. J. Ch. 166 ; 76 
L. T. 131,C. A. 

681, Costs & expenses of — Out of 

what property payable,]-~Rc Rudd, [1887] W. N. 


682, — No trust for sale .] — Re Horne’s 

SETTI.ED Estate, No. 622, ante. 

688. Not trustees for sale with Con- 

veyancing Act, 1881 (c. 41), 8. 42.] — Testator by 
^s will appointed defts. exors. & trustees thereof 
& ^80 t^tees for the purposes of the Settled Land 
Acte. He devised certain real estate to the use 
of his infant son during his life, with remainders 

^ ^ guardian of his 
inf^t children durmg their respective minorities, 
& dec]a]^d that she should be entitled to reside in 
forming part of the real estate so long as she 
acted as guardian Held .• (1 ) defts. although 
trustees for the purposes of the Settled Land Acts, 
implication trustees for the purposes 
sect.. Decause they were not “ trustees 
with power of sale of the settled land ” within 
t^t ^ct. ; (2) pltf., as testamentary guardian of 
the infant, was entitled as against defts. to receive 
rents & profits of the real estate during his 
minOTty, by Tenures Act, 1660 (c. 24), s7^9.— 

Beckett, [1902]^ Ch. , 

|ec, now, Seteied L^d Act. 1925 (c. 18), s. 102. 

Maintenance of Infi^t's estate-- 
^pen«tiTO Of capital moneys.] 

419, ante. 

Estato (1801), 46 Co™’’ 


030 , Expenditure out of Income.} — 

Where during the minority of a tenant in tail 
trustees of the settlement execute improvements 
authorised by the Settled Land Acte, which under 
a special power contained in the settlement may 
be paid for out of income, they must not necessarily 
charge the expenses of such improvements being 
of a permanent character against income to the 
injury of the other persons interested imder the 
settlement, merely because, owing to the interest 
of the infant tenant in tail in the income being cut 
down to an annuity it may be to his advantage to 
have them raised out of surplus income. — Re 
Stamford & Warrington (Earl), Payne v. 
Grey, [1916] 1 Ch. 404 ; 85 L. J. Ch. 241 ; 114 
L. T. 661. 

Insurance of property — Destruction 
by fire — To whom Insurance moneys payable.] 

During the minority of a life tenant of settled 
estates in Devonshire, the trustees, acting under 
the powers of the Conveyancing &; Law of Pro- 
perty Act, 1881 (c. 41), s. 42 (2), & the Trustee 
Act, 1893 (c. 53), s. 18, insured (a) the mansion- 
house & (6) certain settled chattels &; furniture 
against fire. The policies were taken in the names 
of the trustees, & the premiums were paid out of 
income. The house & chattels were for the most 
part destroyed by fire, &; the trustees recovered 
£7,000 on the house policy, & £1,244 on the chattel 
policy. 

The trustees, the infant life tenant, aged twenty, 
& the remaindermen all desired the house to be 
rebuilt & refurnished, but the infant life tenant, 
who was not bound to insure, claimed that, as the 
premiums had been paid out of his income, the 
policy moneys in the hands of the trustees were 
his, & that he was entitled to a charge for any 
amount expended. 

The remaindermen appeared, but took no part 
in the argument: — Held: (1) under the Fires 
Prevention (Metropolis) Act, 1774 (c. 78), s. 83, 
the remaindermen were entitled to have the £7,000 
recovered on the house policy applied in rebuilding, 
& the infant tenant was not entitled to a charge ; 
(2) the infant life tenant was entitled to the £1,244 
recovered on the chattel policy, to which the Fires 
Prevention (Metropolis) Act, 1774 (c. 78), s. 83, 
did not apply. — Re Quicke’s Trusts, Poltimore 
V. Quicke, [1908] 1 Ch. 887 ; 77 L. J. Ch. 523 ; 
98 L. T. 610 ; 24 T. L. R. 23. 

638. Necessity for consent of testamentary 

guardian.] — Re Newcastle’s (Duke) Estates, 
No. 628, ante. 

630. Exercise of powers of tenant for life by 
persons authorised by court — Power to make good 
title — ^Payment of purchase-money Into court.] — 

Where, in the absence of any trustees of a settle- 
ment within the meaning of the Settled Land Act, 
1882 (c. 38), capable of exercising powers of sale 
over the settled land, an appointment has been 
made under sect. 60 of persons to exercise on behalf 
of an infafit tenant for life the powers of a tenant 
for life, & to sell part of the settled estate, the 
persons so appointed can make a good title with- 
out the necessity of appointing imder sect. 38 
trustees of the settlement to whom notice of the 
intended sale can be given under sect. 45. 

The order made imder sect. 60 ought in such a 
case to direct that the purchase-money be paid 
into ct. — Re Dudley’s (Countess) Contract 
(1887), 36 Ch. D. 338. 

640. Rent A profits accruing during minority — 
Application as dlrootod by settlement.] — Re 
Newcastle’s (Duke) Estates, No. 628, ante. 

041. Testamentary gmurdlan entitled as 
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against trustees.] — Be Helyab, Hblyab v . 
BBCKsrrr, No. 633, ante. 

642. Entry by trustees Into possession — Dis« 
oretion^y power— -Liability for non-entry.] — Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
8 . 42 merely ^ves to trustees of land to whicli an 
infant is ^ entitled in possession as tenant in tail 
a discretion as to whether they shall enter into 
possession of such land during the minority of 
such infant, does not impose upon them any 
re^onsibility if they do not enter into possession. 

It is not necessa^ for title deeds of a property 
of which an infant is tenant in tail in possession to 
be deposited in the bank in the names of the 
trustees of the settlement & the guardians of the 
infant. It is sufficient if they are deposited in the 
names of the guardians of the infant . — Be Lbth- 
BKIDGB, OOULDWBLL V. LBTHBRIDGB (1917), 61 
Sol. Jo. 630. 

648. Title deeds — Deposited in name of guardians 
only.] — Be Lethbridge, Could well v, Leth- 
bridge, No. 642, ante. 


Sub-sect. 2. — ^Under Settled Estates Acts. 

See^ noWf Settled Land Act, 1925 (c. 18) ; Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
s. 41, generally^ Settlements. 

644. What deemed a settled estate — ^Realty with 
discretionary trust for sale.] — ^Testator devised his 
real estate & bequeathed the residue of his personal 
estate to trustees, upon trust, at their discretion, 
to sell the real estate & convert the personalty, & 
invest the proceeds &; to pay the income to his 
wife, during her life or widowhood, for the main- 
tenance of his children during their minorities ; & 
upon the death or marriage of his wife the fund 
& the income thereof were to be in trust for his 
children absolutely, in equal shares, as tenants in 
common : — Held : as the period of sale was dis- 
cretional & as the rents until sale must by 
implication go as the income of the proceeds of sale 
was directed to be applied, this was a settled estate 
within the meaning of [Settled Estates] Acts. — 
Be Laing’s Trusts (1866), L. R. 1 Eq. 416 ; 35 
L. J. Ch. 282 ; 14 L. T. 56. 

Annotation : — ^Mentd. Be Searle, Searle v. Baker, [1900] 2 Ch. 

829. 

645. Contingent Interest of infant.] — 

Property was devised by will to the sons & 
daughters of testator successively on their attaining 
the age of twenty-one years, & on the death of the 
children under age to W. After testator’s death 
a petition was presented by the children, of whom 
two were infants, for* the sale of the property as 
a settled estate : — Held : the property was a 
settled estate within Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 41. — Be Liddell, 
I^ddbll V. Liddell (1882), 52 L. J. Ch. 207 ; 31 
W. R. 238. 

Annotation : — ^FoUd. Be Sparrow's S. £., [1892] 1 Ch. 412. 

648. .] — ^Testator devised real estate 

to trustees in fee, upon trust “ to receive the rente 
& ii.nnua1 proceeds, including mining royalties, if 
any, arising from the same, & to invest the same 
until mv son C. shall attain twenty-four, or die 
leaving issue, whichever event shall first happen ; 
& thereupon I declare that my trustees shall stand 
possessed thereof, of the rente & proceeds 
received by them as aforesaid, in trust for C. 
absolutely & beneficially, Sc testator devirod & 
bequeathed to his trustee the residue of his real 


& personal estate, upon trust to seU & convert the 
same into money & to pay & divide the same 
equally between such of his sons, I., W., & 0., as 
should attain twenty-four, or die under that age 
leaving issue ; & if thOTe should be only one such 
son, then upon trust for such one son absolutely & 
beneficially. The will did not contain any power 
of sale of specifically devised real estate. The son 
I. had attained twenty-one ; the sons W. ® P* 
were both imder twenty-one ; — Held : on the 
authority of Be Liddell, Liddell v. lAddell, No. 645, 
ante, that by virtue of Conveyancing Act, 1881 
(c. 41), s. 41 , the estate devised on trust for the son 
C. was a “ settled estate ** within the Settled 
Estates Act, 1877 (c. 18), & consequently the ct. 
had under the latter Act jurisdiction to sanction a 
sale of the estate.— ite Sparrow’s Settled 
Estate, [1892] 1 Ch, 412 ; 61 L. J. Ch. 260 ; 66 
L. T. 276; 40 W. R. 326 ; 36 Sol. Jo. 271. 

647. Who may act for inf ant — Testamentary 
guarffian.] — Re Nollbston {circa 1860), cited 
in 2 Ch. D. p. 39 ; 34 L. T. p. 8 ; 24 W. R. p. 382. 
Annotation: — Held. Be Salisbury' & Eocl. Comrs. (1875). 

2 Ch. D. 29. 

.] — In a petition under the Settled 
Estates Act for a sale of property in which an 
infant is interested in remainder, the consent of the 
testamentary guardian of the infant is not 
sufficient, & a guardian must be appointed for the 
purpose of consenting on behalf of the infant. — 
Be James (1868), L. R. 5 Eq. 334. 

049, ,1 — Where there is an infant 

tenant for life & iniant remainderman, the ct, will, 
in certain circumstances, make an order under the 
Settled Estates Act, 1877 (c. 18), for the sale of 
freehold property out of ct, where there is no power 
under Settled Land Acte . — Be Mountgarret 
Settled Estates (1920), 64 Sol. Jo. 498. 

050, Father.] — In a petition presented 

under the Leases & Sales of Settled Estetes Act, 
[1874 : repealed by 1877 Act], when there are 
infant petitioners, the concurrence of the father is 
not sufficient, though he has no adverse interest, 
but a guardian must be appointed in the regular 
manner on a summons at Chambers. — Be Cad- 
dick’s Settled Estates (1859), 7 W. R. 334, 

Annotaiitm : — Bold. Be Salisbury & Eccl. Comrs. (1875), 

2 Ch. D. 29. 

661. Trustees of settlement — Under which 

infant’s interests derived.]— In a petition under the 
Settled Estetes Act, 1856 (c. 120), & the Acte 
amending the same, to obtain the approval of the 
ct, to a conditional contract for sale of settled 
property, trustees of a marriage settlement with 
a trust for sale were held not sufficiently to repre- 
sent infants interested imder the settlement so as 
to be able to consent for them imder section 17. — 
Be Bendy (1877), 4 Ch. D. 879 ; 46 L. J. Ch. 417 ; 
25 W. R. 410. 

Annotation : — ^Refd. Be HodKO’s S. E., [1895] W. N. 69, 

Power of trustees to sell.] — See Settlements. 


Sect. 11.— SETTLEMENTS AND COVENANTS 
TO SETTLE ON MARRIAGE. 

Sub-sect. 1. — ^At Common Law, 

A. Vcdidily. 

(a) In Oenercd. 

Voidable contracts in general.]— P^t V., 

sect. 4 ante. $ 

652.’ Settlement voidable — Settlement of realty 


PART vni. SECT. 10, SUB-SECT. 2. 

L Who may act for infant — 
Quardian ay^ided by e(mrt.]-~^here 


a firuardlan to an infant has already 
been appointed by the ot., it is not 
necessary to appoint a guardian lor 
the speolal purpose of pres^tlng a 


petition for sale of the infant's estate 
under Settled Estates Act, 1887, s. 49. 
— Be Ash Estate (1897), 5 B. 0. K. 
672.— CAN. 
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Std. 11. — SettlemenU and covenanU to settle on 
marriage: Svb^secL 1, A> (a).] 

by female liifant.1 — The marriage seitlement of a 
female infant is Dinding upon her & no act done 
by her So the husband can avoid it ; mtges. by 
them to persons who had notice of the settlement 
ordered to be assigned to the trustee in the settle- 
ment, but the interest during the life of the hus- 
band & wife, to be applied to the payment of the 
mtges., without prejudice to her remedy against 
the husband. 

They take the husband’s estate as well as hers, 
the husband is an active party in making the 
conveyance. Where the wife levies the fine, 
without the husband, it operates as a conveyance, 
nut not as an estoppel to the husband (Lord 
THumow, C.). 

To decree a specific performance of the articles, 
the ct. must carry the principle to this length, 
that a wife making a wise settlement in her 
infancy, on the marriage, without any estate 
settled on the other side, is bound by the agreement, 
So that even if the husband had died, she must 
have continued to be bound. I cannot think an 
infant, only covenanting as to her estate, can be 
bound. If she is so at all, it must be in reference 
to her marriage. Nobody has yet said that merely 
by its being upon marriage she is bound. . . . 

1 think she is not bound unless she has availed 
herself of the settlement of the husband (Lord 
Thxjrlow, C.). 

I cannot conceive that the parent’s or guardian’s 
consent can make an essential difterence (Lord 
Thublow, C.). — Durnford v. Lane (1780), 1 
Bro. C. C. 106 ; 28 E. R. 1016, L. 0. 

Annotaiiona : — Consd. Caruthere v, Oaruthers (1794), 4 

Bro. 0. C. 600 : Milner v. Harewood (1811), 18 VeB. 269. 

field. Field v, Moore, Field v. Brown (1856), 7 Do Q. M. 

Sc Q. 691. 


I infant would not be bound by a settlement made 
with the approbation of the c£. (Lbaoh, M.R.). 

Where an infant is boimd to elect the ct. will 
decide for the infant what election ought to be 
made, but this ct. has no power to give an infant 
a form of alienation even for her own benefit 
(Leach, M.R.). — Simson v. Jones (1831), 2 Buss. 
So M. 365 ; 9 L. J. O. S. Oh. 106 ; 30 E. B. 433. 

Annotations: — ^Diftd. Tullett v, Armstrong (1840), 4 So 

Cr. 390. field. Johnson o. Johnson (1837), 1 Keen, 
648 ; Soarborough v, Borman (1840), 4 Jnr. 38 ; Pimm 
V. Insall (1849), 1 Mao. So Q. 449 ; ineld v. Moore, Field 
V, Brown (1866), 7 De G. M. Sc G. 691 ; Cooper v. Cooper 
1888), 13 App. Cas. 88. Mentd. Davies e. Thomyoroft 
1836), 6 Sim. 420. 

550, ,] — A covenant by an infant 

heiress So her intended husband, in marriage 
articles, to settle the descended estate on the issue 
of the marriage, though effectual to defeat any 
alienation by the husband So wife during the 
coverture, inconsistent with the articles, is not in 
itself an c^enation of the estate, So, therefore, has 
not the effect of withdrawing it from the claims 
of the ancestor’s creditors in a suit subsequently 
instituted by them for payment of his debts. 

Qu » : whether a settlement executed pursuant 
to such articles after the institution of such suit, 
would have that effect. 

Upon these articles the present rights of the 
parties must dpend So the case upon these arts, is 
simply that of an agreement by an infant heir 
upon marriage never carried into effect. It is too 
late to contend that such a contract is binding on 
the wife (Lord Oottbnham, C.). — ^Pimm v. Insall 
(1849), 1 Mac. So G. 449 ; 1 H. & Tw. 487 ; 19 
L. J. Ch. 1 ; 16 L. T. O. S. 177 ; 14 Jur. 367 ; 41 
E. B. 1338, L. 0. 

Annotaiions : — field. DUkes v. Broadmead (I860), 2 Gifl. 
113. Mentd. Morl^ v. Morley (1866), 6 De G. M. So G. 
610 ; Re Mouat, Kingston Cotton Mills Co. v. Mouat, 
[1899] 1 Ch. 831. 


653. .] — Clough v. Clough (1801), 

6 Ves. 710 ; 31 E. B. 818. 

Annotations: — Afield. Pimm e. Insall (1849), 1 H. & Tw. 

487 ; Field v, Moore, Field v. Brown (1866), 7 De G. M. 

Sc G. 691. 

654, ,] — Female infant not bound 

by agreement to settle her freehold estate on 
marriage without an option, when twenty-one, 
to refuse ; but her heir bound under the circum- 
stwees claiming as special occupant, the subject 
being leaseholds for lives, frequently during & 
since the coverture renewed by the husband, 
who had settled his own estate : the settlement 
confirmed by her repeated acts & fines, though not 
of the life estates, & by orders of ct., cMdren 
haying existed, though deceased under age, no 
claim for many years. So dimng eighteen an aid verse 
possei^on against a former heir by the husband. 
The bill cl a i min g, not against his assets, but merely 
^ accoimt since his death against his devisee for 
life ; whose possession commenced long since the 
fall of the surviving life in the original leases. — 
Milner v, Harewood (Lord) (1810), 18 Ves. 259 ; 
34 E. B. 216, L. C. 

^mw<a<tgw ;~-CpMd. FiUroy v. Howard (1828), 3 Russ. 

^ 4 , Moore, Field Brown (1856). 7 


^6 Made with approbation of court.] 

On the marriage of a female infant who was a 
ward of ct., So entitled to a leasehold estate to her 
separate use, a settlement was made under the 
order of the ct., giving to the trustees a power of 
s^e over the leasehold estate. A sale made by 
^ under the power, during the minority 

of female infant, is not valid. ^ 

I take it to be clear that the real estate of a female 


057, ,] — ^Wife, an infant, being entitled to 

a present interest in certa«in personal property. So 
also to certain other contingent interests, a deed 
of separation was entered into between herself, 
her father. So her husband, by which she was to 
retain her present interest in the property ; &; it 
was agreed that the husband should have a certain 
share in the contingent property, if it should fall 
into possession. The husband died before the 
wife : — Held : the deed was a nullity as to the 
wife, So the contingent interest falling into 
possession, she was entitled by survivorship. 

At the time of this deed this lady as an infant 
was incapable of contract, she was also incapable 
of contract as a feme covert, especially of contract 
with her husband. As far, therefore, as this deed is 
to be considered as the act of this lady, it must be 
a mere nullity (Lbaoh, V.-O.). — Stamper v. 
Barker (1820), 6 Madd. 157 ; 66 E. B. 855. 

Annotaiions : — Oonsd. Field v. Moore, Field v. Brown (1865), 
7 De G. M. So G. 691. Befd. Harle v. Jarman, [1896] 
2 Ch. 419. 


658. Wife’s after-acquired property 

Covenant for wife’s benefit.] — On the mamage of 
a female infant, her reverdonary interest in choses 
in action was settled under the ct. for her separate 
use for life, with remainder to her children. She 
afterwards contracted two subsequent marriages, 
but no further settlement was executed on those 
occasions. Part of the reversionary interests fell 
into possession during the first coverture, So part 
during the second, So were transferred to the 
trustees: — Held: (1) idthough the deed made 
during infancy was not binding in respect of the 
reversionary interests, as against the wife surviving, 
still she mi^t, while discovart, adopt it if fmr her 
ben^t; (2) th^ wife having survived dt not having 
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ciJled for a transfer of the fund, must deemed 
to have acouiesced in & adopted it, as it was for 
her interest to do so. — ^Ashton M^Douoall 
(1842), 6 Beav. 56 ; 11 L. J. Oh. 344 ; 6 Jur. 447 ; 
49 E. B. 497. 

AwiotaHonB : — Aa to (1) Be!d. Browiuto Pike (1882), 



659. .] — An. agreement by hus- 

band & wife, in an ante-nuptial settlement for the 
settlement by the husband & wife of the wife’s 
after-acquired property, is a covenant by the wife 
as well as by the husband, whether the wife is 
a minor or of full age. If the wife is a minor, &: 
the covenant is for her benefit, it is voidable only 
& not void, is binding upon all property coming 
to her during the coverture for her separate use, 
without a restraint on anticipation, until she avoids 
or disaffirms the covenant as to such probity ; 
for she may, after attaining twenty-one, & during 
the coverture, elect whether the covenant shall be 
binding on her separate estate or not, such right 
of election being a necessary consequence oi a 
married woman’s power to dispose of, without her 
husband’s consent, property settled to her separate 
use. — Smith v. Lucas (1881), 18 Ch. D. 531 ; 45 
L. T. 400 ; 30 W. R. 451, 



(1890), 44 Ch. D. 211. Befd. Wilder v. Piggott (1882), 
22 Ch. D. 263 ; Cahill v. Cahill (1883), 8 App. Cas. 420 ; 
Re Queade*s Trusts (1885), 54 L. J. Ch. 786 ; Re Vardon*s 
Trusts (1885), 31 Ch. D. 275 ; Cooke t>. Cooke (1887), 
38 Ch. D. 202 ; Carter v. Silber, Carters. Ha^uok, [1802] 
2 Ch, 278 ; Qreenhlll i?. North British & Mercantile Insoe., 
[1893] 3 Ch. 474 ; Clements e. L. & N. W. Ry., [1894] 2 
Q. B. 482 ; Re Hodson, Williams v. Knight, [1894] 2 
Ch. 421 ; Harle v. Jarman. [18961 2 Ch. 419 ; Viditz 
V. 0*Hagan, [1899] 2 Ch. 569 ; Pullan e. Koe, [1913] 1 
Ch. 9. Mentd. Haywood t). Tidy (1890), 63 L. T. 679 ; 
Re Lind, Industrials Finance Syndicate v, Lind, [1915j 
2 Ch. 345. 

660. Dissolution of marriage.] 

lie Shelton, BillingIhurst v. Chancellor (1892), 
37 Sol. Jo. 47. 

661. Settlement of realty by infant hus« 

band.] — Prybk. v. Cooke (1843), 12 L. J. Ch. 487 ; 
1 L. T. O. S. 408. 

662. .] — Honywood V, Honywood, No. 

2097, poet, 

663. — 


Misrepresentation of husband's age.] 

— ^Nelson v. Stocker, No. 369, ante, 

664. .] — The next point is the agreement 

of the husband, who at tlmt time was an infant 
of the age of seventeen years, or thereabouts, in 
consideration of the marriage to convey & assign 
all the then present & future proi)erty of the wfie 
for her separate use. 1 regret that I cannot see 
the means of giving effect to that agreement, 
but 1 find the law on this subject to be, according 
to authorities with which we are familiar, that 
generally the promise of an infant is vqid absolutely 
as against himself. Of course it follows that no 
one but himself can talce advantage of that law. 
But to make this agreement effe^^ual as consti- 
tuting this property the separate estate of the wife, 
it would, prvn^ facie, have an effect to the pre- 
judice of the infant husband, & necessmily be an 
agreement impossible as against him. He Te- 
mained an infant up to & at the time of this action, 
& he could not be presumed to have done, nor was 
it possible for him to have done, anythi^ in the 
interval to affirm this agreement. Under these 
circumstances, 1 apprehend he cannot therefore 
be treated to have done anything constituting this 
property in equity, any more than at law, the 
separate estate of the wife. Consequently^ the 
legal effect of the maixiage must prevail, which is 


to vest in the husband the legal right to assign or 
deal with the wife’s leaseholds. So in the meantime 
to receive the rents (Lord Selborne, 0.). — 
Kingsman V, Kingsman (1880), 6 Q. B. D. 122 ; 

60 L, J. Q. B. 81 ; 44 L. T. 124 ; 46 J. P. 367 ; 
29 W. R. 207, 0. A. 

Annotationa: — ^asnid. Aboiilolf v, Oppenbeimer (1882), 47 
L. T. 702 ; James v, Barraud (1883), 49 L. T. 300. 

666. .] — They were dealing with property 

which at that tune did belong to the lady who was 
an infant but was under no incapacity except 
infancy. It is said that the settlement of free- 
holds was absolutely void. 1 know of no ground 
for saying so ; to hold that it was would be to go 
directly against Smith v. Lucas, No. 659, arUe* 
That instrument was therefore voidable, but it 
was never avoided, it remained binding in 1836. 
... In my opinion the estate was bound already 
by the agreement which was voidable So not void 
(North, J.). — Cooke v, Cooke (1887). 38 Ch. D. 
202 ; 69 L. T. 693 ; 36 W. R. 756. 

Annotation : — ^Mentd. Re Hancock, Watson v, Watson, [1001] 

1 Ch. 482. 

060. ,] — Applt., the widow of a domiciled 

Scotsman, brought an action in the Ct. of Session 
for the reduction of an ante-nuptial contract, by 
which, in consideration of a provision made by 
her husband, she purported to discharge her legal 
rights of ierce So jus relidce. The contract was 
executed in Ireland by applt., who was then 
an infant domiciled in Ireland, but it was con- 
templated that she & her husband should reside, 
So they actually resided, during their married life, 
in Scotland. The grounds upon which applt. 
sought to obtain reduction of the contract were, 
that being an infant she was incapable of con- 
tracting by the law of Ireland, So minority & lesion 
according to the law of Scotl^d, but no evidence 
was adduced before the Ot. of Session as to the 
Irish or English law with regard to the capacity of 
an infant to enter into contracts : — Held : the 
capacity of applt. to bind herself by the marriage 
contract must be determined by the law of her 
domicil, i,e, the Irish or English law, So imder such 
law she could not as an infant incur an obligation 
which was not shown to be for her benefit. So she 
was therefore at liberty to avoid the contract So 
claim her legal rights as a Scottish widow. 

As regards the contract of infants the law of 
Ireland, which does not differ from that of England, 
is well settled. Infants are incapable, generally 
speaking, of binding themselves absolutely by 
contract. 

A settlement on marriage not being a settlement 
under the Infants Settlement Act, 1855 (c. 43), 
forms no exception to the rule. Primd facie, 
therefore, this ct. was not bound by the settle- 
ment in question. Primd fade it was voidable 
by her. So she has elected to avoid it (Lord 
IuaoNaghtbn). — Cooper v. Cooper (1888), 13 
App. Cas. 88 ; 59 L. T. 1, H. L. 

Annotati^:--^nMd. Vlditz v, 0*Ha«ran, [1900] 2 Oh. 
87. Mentd. Dreyfus v, Perurian Guano (1889), 43 
Gh. D. 316 ; North-Western Bank v. Poynter, Son & 
Macdonalds (1804), 11 R. 125 ; BanQue Internationale de 
Oommeroe de Petroffrad v, Qoukassow, [1923] 2 K. B. 682. 


007 . Mot within Infants Relief Act, 1874, 

c. 62.] — Dunoanv. Dixon, No. 161, anfc. 

008. .] — Edwards v. Carter, No. 181 , 

ante, 

669. Settlement must be fair & reasonable.] — 
Williams v, Williams, No. 730, post, | 

670. Letter expressing desire to make settle- 
ment-— No binding effect,] — On Tuesday, an in* 
tended husband, who was an infant, wrote to the 
trustee of the intended wife, ** that he especially 

I wiidied his wife’s property entirely se^ed on 





Infants and Childben. 


Sect* 11 . — SeUlementa and covenants to settle on 
marriage: Sub-sect, 1, A, ja) d? (b) i. 

herself ” & that the wedding was to take place on 
Saturday* They married, unknown to the trustee, 
on We&esday, without any settlement : — Held : 
this letter contained no settlement or amement for 
a settlement binding on the husband or wife. — 
Beaumont v. Carter, Carter v. Beaumont 
(1863), 32 Beav. 686 ; 8 L. T. 685 ; 55 E. B. 230. 

Confirmation of settlement.] — See Sub-sect. 1, 
A. (6) (ii.),pos^. 

Repudiation of settlement.] — See Sub-sect. 1, 
A. (b) (iii.)i post 

Covenants by husband to settle Infant wlfe^s 
property.] — See Sub-sect. 1, B., post 


(b) Confirmation and BeptcdicUion, 
i. Election to Confirm or Bepudiate, 

Election generally.] — See Equity, Vol. XX., pp. 
403 et seq, 

671. Wife’s right to elect.] — Glover v» Bates, 
No. 681, post, 

672. •] — ^By the settlement made on the 

marriage of a female infant, an estate was settled 
on the husband’s mother for life, remainder to the 
husband for life, remainder to the wife for life, 
with remainders over, in bar of dower. This 
settlement will not bind the wife in regard the 
mother might, which she did survive the husband ; 
the wife may therefore elect to take the provision 
under the settlement, or her dower & free-bench. 

It is said that great judges have laid it down, 
that by such a setUement made during the infancy 
of a female infant, her own estate woSd be bound 
& for this Cannel v. Buckle, Harvey v. Ashly, 
Nos. 714, 11b, post, have been cited, but in 
those cases this was not the point decided, 
although something like the principle is laid 
down & it appears to have been the opinion 
of those judges that such was the power of 
guardians & that having the power of marrying 
their wards, they must have that of making the 
collateral contracts. But I hardly think that 
Lord Hardwicke laid it down so broadly 
(Arden, M.K.). — Caruthbrs v. Caruthers (1704), 
4 Bro. C. C. 500 ; 29 E. R. 1010. 

Annqlgiions: — ^Diltd. Corbet v. Corbet (1828), 6 Russ. 254. 

Refd. Field V. Moore, Field v. Brown (1865), 7 Do G. M. & 

Q. 601. Mentd. Simpson v. Qutteri^e (1816), 1 Madd. 

609 ; Dyke v, Kendall (1852), 2 De Q. M. Sc G. 209. 

673. .] — ^Barrow v, Barrow, No. 683, post 

674. Separate property restrained from 

anticipation.] — Smith v, Lucas, No. 069, ante. 

676. .] — Wilder v. Pigkitt, No. 689, post 

676. .j — ^Hamilton v, Hamilton, No. 711, 

post 

677. .] — Greenhill V. North British & 

Mercantile Insurance Co., No. 685, post 

678. Wife’s duty to elect— Property to wife’s 
separate use.] — Willoughby v. Middleton, 
No. 710, post 

679. Covenant to settle after-acquired 

property.] — The doctrine of election is founded on 
the presumption of a general intention that every 
part of an instrument shall take effect, & the 
presumption of such general intention may be 
rebutted by an inconsistent particular intention 
appamnt in the instrument. Therefore, where a 
marriage settlement settled a fund for the sepsirate 
uw of the wife for life with restraint on anticipa- 
tion, & contained a covenant by the wife, then an 
infmt, to settle future property i—Held : the wife 
could not be compeUed to elect between after- 
acq mred property & her interest in the settled fund, 
but was entitled to retain both.— Be Vardon’s 


Trusts (1886), 31 Ch. D. 276 ; 55 L. J. Oh. 259 ; 
63 L. T. 896 ; 34 W. B. 186 ; 2 T. L. B. 204, 0. A. 


AnnoitUions : — Conid.^ 

786 : Hamilton v. Hamilton, [1892] 1 Ch. 396 ; Haynes 
V. Foster. [1901] 1 Ch. 361. Bm* Carter v. Sllber, Carter 
V. Hasluok, [1891] 3 Ch. 553 ; Re Tanored's Settlmt.. 
Somerville v. Tancred, Re Selby, Churoh v. Tanored, [1903] 
1 Oh. 715 ; Re Hargrove, Harmve e. Pain, [1915] 1 Ch. 
398. Mentd. Re Brooksbank, Beauolerk v. James (1886), 
34 Ch. D. 160 : Re Wells Trusts, Hardisty v. Wells (1889), 
42 Ch. D. 646. 


ego, .] — Be Shelton, Bilunghurst v. 

Chancellor (1892), 37 Sol. Jo. 47. 

See, generally. Equity, Vol. XX., pp. 447-448, 
Nos. 1725-1740. 


ii. Confirmation. 

681. What amounts to confirmation — Benefit 
taken under settlement.] — In arts, before marriage 
it was declared that the provision thereby made 
should be in full satisfaction & recompense of & 
for all dower, or thirds, parts, or shares, &> right, 
title, or claim of dower, which the wife might have 
to any of the real or x>ersonal estate of the husband 
by the common law custom of the city of London 
or any other law custom or usage whatsoever ; 
the wife being an infant when she signed the arts, 
had her election at her husband’s death, which 
she made by accepting since his death the pro- 
vision secured to her by the arts. — Glover v. 
Bates (1739), 1 Atk. 439 ; West temp. Hard. 
667 ; 26 E. B. 280, L. C. 

682. .] — Dubnford v. Lane, No. 652, 

ante. 

683. .] — married woman can elect 

so as to affect her interest in real property, without 
deed acknowledged under Fines & i^coveries Act, 
1833 (c. 74) &, where she has so elected, the ct. 
can order a conveyance accordingly, the grotmd 
of such order being that no married woman shall 
avail herself of fraud. 

By ante-nuptial settlement the intended hus* 
band covenanted to settle lands, of which the 
intended wife, then an infant, was tenant in tail, 
upon trusts for her separate use for life, remainder 
for himself for life, remainder for the children of 
the marriage. The wife, having attained twenty- 
one, filed a bill by her next friend gainst her hus- 
band, &> obtained a decree for specific pei^ormance 
of the covenant, with directions for raising the 
costs out of the estate ; &, by virtue of the decree, 
she received, during the husband’s lifetime, £50 
on account of rents, to her separate use. The hus- 
band dying a month after the decree. Upon 
petition by the children : — Held : these acte on 
the part of the wife amounted to an election. Sc 
she was bound by the decree ; Sc she was ordered 
to settle the premises accordingly. — ^Barrow v. 
Barrow (1858), 4 K. & J. 409T27 L. J. Oh. 678 ; 
33 L. T. O. S. 42 ; 4 Jur. N. S. 1049 ; 6 W. B. 714 ; 
70 E. R. 171. 

Annotations : — Oonsd. Cahill v. Cahill (1883), 8 App. Cas. 

420. Apld. Greenhill v. North British Sc Mercantile Insoe., 

[1893] 3 Ch. 474. FoUd. Re Hodson, Willia^ v. Knight, 

[1894] 2 Ch. 421. Beld. WilUams v. Bally (1866)JL. R. 

2 Eq. 731 ; Smith v. Lucas (1881), 18 Ch. D. 531 ; WUder 

V. Pigott (188^, 22 Ch. D. 263 ; Harle v. Jarman, [1895] 

2 Ch. 419. Msntd. Willoughby v. Middleton (1862), 2 

John. & H. 344. 

684. Reeelpt of annui^.] — In a 

marriage settlement, the intended wife being a 
minor, the lady’s father covenanted to pay an 
annuity of £100 to his daughter during her life. Sc 
after her death to her husband, she covenanting 
that the share to which she then was or at any 
time subsequently should become entitled under 
the will of her grandfather should be settled upon 
the trusts of the settlement. She never formwy 
ratified the settiement, but regulaily received the 
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annuity. But when her share of the fund became 
payable, she petitioned that it might be paid to 
her free from the trusts of the settlement : — Held : 
there was good conidderation for the annuity ; she 
had ratified the settlement by her acts, & the fimd 
was bound by the trusts of the settlement. — Re 
Smith’s Will (1878), 38 L. T. 460. 

685. Mortgage of her interest.] — 

A husband & wife had, previously to their marriage, 
entered into an agreement for the settlement of all 
the wife’s property, including a policy of insurance 
on the life of another to which she was entitled 
under an instrument made before 20 & 21 Viet, 
c. 67. A memorandum in writing of this agree- 
ment was signed before the marriage by the hus- 
band alone, &; the settlement therein referred to 
was, after the marriage, also executed by the 
husband, but not by the wife. By it the husband 
& wife covenanted to assign to trustees all her 
property upon trust for the wife for life, &> after 
her death as she should appoint, Sc in default 
of appointment for the children of the marriage. 
Sc if there should be none for the husband. By a 
subsequent deed acknowledged by the wife under 
the Fines Sc Becoveries Act, 1833 (c. 74), the policy 
was assigned Sc certain real estate of the wife’s 
was conveyed to the trustees of the settlement. 
The wife subsequently, in exercise of her power 
under the settlement, mortgaged the policy : — 
Held : the wife by acting on the contract Sc taking 
benefit of it had elected to confirm the settlement, 
Sc was bound in equity to perform it fully, & that 
consequently the mtge. was valid. — GREENHnx 
V. North British & Mercantile Insurance Co., 
[1893] 3 Ch. 474 ; 62 L. J. Oh. 918 ; 69 L. T. 526 ; 
42 W. R, 91 ; 37 Sol. Jo. 632 ; 3 B. 674. 

Annotaiiona : — Oonsd. Harle v, Jarman, [1895] 2 Ch. 419. 

Reid. Re Hodson, Williams v. Kniirht, [1894] 2 Ch. 421. 

Transfer of property to trustees of 
settlement.] — ^Ashton v , M‘Dougall, No. 658, 
ante. 

687, .] — A. was entitled in remainder, 

under the marriage settlement of her father Sc 
mother in 1767, to a share of certain real estates 
as tenant in common in tail. A settlement was 
executed upon her first marriage in 1790, she being 
then an infant. A second marriage was contracted 
by her while still an infant. A fine was levied in 
]»08, Sc the settled property conveyed to a pur- 
chaser. A deed was executed declaring the 
trusts of the purchase-money, which as to A.’s 
share was to be held upon the trusts of the settle- 
ment of 1790. A. Sc her husband, though named 
as parties, did not execute this deed, nor was 
there any evidence of their assent to it : — Held : 
A.’s interest was unaffected by this deed of 1808, 
Sc remained upon the trusts of the original settle- 
ment of 1767, so that she was entitled absolutely 
to her share of the purchase-money. — Be Fozard’s 
Trust (1866), 1 K. & J. 233 ; 24 L. T. O. S. 267 ; 
3 W. B. 219 ; 69 F. B. 443 ; on appeal, 3 Fq. Bep. 
769, L. JJ. 

688. Instructions to pay profits.] — 

Pltf. in 1841, being then an infant, in contempla- 
tion of marriage executed a settlement of two 
reversionary funds on herself for life, with 
remainders over. She attained twenty-one in 
1842, Sc her husband died in 1846. In 1859 one 
of the funds having come into possession, she 


directed that it should be paid to the trustees of 
the settlement, & that the dividends should be 
paid to her for life. She never did any act to 
repudiate the settlement ; — Held : she had con- 
fiimed the settlement generally, so that both funds 
were bound by it. — D avies v. Davies (1869), 
L. B. 9 Fq. 468 ; 39 L. J. Ch. 343 ; 22 L. T. 606 ; 
18 W. R. 634. 

Annotation : — ^Refd. White v, Cox (1870), 45 L. J. Ch. 685. 

689. ^.1 — ^By a marriage settlement 

made in Jan. 1874, the wife being an infant, 
personal property derived imder her father’s 
marriage settlement was assigned by the husband Sc 
wife to trustees upon the usual trusts. There was 
a covenant by the husband that he Sc his wife 
would so soon as she should attain the age 
of twenty-one years convey Sc assign real Sc 
personal property to which she was entitled under 
the will of her father ; Sc it was provided that if 
the wife should refuse or neglect to do so it should 
be lawful for the trustees to accumulate any 
part of the income payable to her for the other 
persons interested imder the settlement. There 
was an agreement to settle the wife’s after- 
acquired personal property. The wife, on Apr. 13, 
1874, a week after she attained the age of twenty- 
one, Sc her husband executed a deed, which she 
acknowledged, by which she assigned all her 
personal property expressed to bo assigned by the 
settlement which had not become vested in 
possession, & conveyed property purported to be 
conveyed by the settlement upon the trusts 
thereof. At the date of the settlement she was 
contingently entitled to a reversionary interest 
in personal estate, but it was not actually assigned 
by the deed of confirmation because it did not 
come within 20 Sc 21 Viet. c. 57. It fell into 
possession. Sc it was by the direction of the wife 
Sc her husband invested in the names of the trustees. 
The husband had died. Sc the wife, had become of 
unsound mind, but not so found by inquisition. 
On summons by the infant childi^n, by their 
next friend : — Held : the wife could during her 
coverture elect to confirm the settlement, Sc 
she had by her acts elected. — Wilder v. Pigott 
(1882), 22 Ch. D. 203 ; 62 L. J. Ch. 141 ; 48 
Ij. T. 112 ; 31 W. R. 377. 

Annotations ^Apld. Greenhlll v. North British & Mercantile 

lusce., [1893] 3 Ch. 474. Conid. Re Hodson, Williams v. 

Knight, [1894] 2 Ch. 421 : Harle v. Jarman, [1895] 2 Ch. 

419. Reid. Re Vardon's Trusts (1884), 51 L. T. 884. 

690. Appointment of new trustees.] — 

Where pltf., a married woman, when a minor, 
executed a post-nuptial settlement for the benefit 
of herself, her husband Sc the issue of the marriage, 
of properfy devised to her separate use, Sc on 
comi^ of age executed a subsequent deed for the 
appointment of new trustees to the same. Sc after- 
wards, on the petition of her husband, by whom 
she had one child, living, became divorced Sc 
married a second time. On a bill filed by pltf. 
by her next friend seeking to set aside the seme- 
ment, on the ground (inter alia) that it contained 
a proviso defeating her interest under it in the 
event of her separating from her husband, Sc 
calling upon him to allow her alimony: — Held: 
the proviso was bad, Sc must be declared v^d‘; 
but there was ho pretence for setting aside the 
settlement. Sc the bill was ordered to dismissed 


PART Vlll. BECT. 11, SUB-SEOT. 1.— 
A. (b) il. 

690 1. JFhai amounts to ean/lrmation 
— Appointment of new trustees,}— In 
1885, N„ then a minor, entered Into 
mardage artloleB, by wnioh he cove- 
nanted that, on attaining his full age 

or. — ^voL. xxvm. 


in the following year, he would bar the 
entail in the umds in this matter. Sc 
convey to trustees to secure a Jointure 
to his wife. The articles were duly 
registered. In 1836, being then of full 
age, N. appointed a new trustee of the 
marriage articles. Sc, in 1841, executed 
a settlement in pursuance of the mar- 


riage articles. The settlement was 
duly registered : — Held : th# appolub- 
meut of a new trustee in 18p6 was a 
oonfirmation of the marriage tmcAes. — 
Re Tottbnham’s Estate, Ingram Sc 
Hajuu^n Psi^ONBBS (1886), 17 
L. Ri* Ir. 174.*— IR. 
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Sect* 11. — SeUlemenle and oavena^ to settle on 
marriojge: Svb-eect, 1, A, (b) ii, ds Ui*] 

with costs, to be paid by the next Mend, excepting 
so much related to the proviso. — ^Mebrywbathhr 
V, Jones (1864), 4 Gifi. 609 ; 10 L. T. 62 ; 10 
Jur. N. S. 290; 12 W. B. 624 ; 66 E. B. 807. 

691. .] — ^By an ante-nuptial settle- 

ment, dated in 1872, the wife being then a minor, 
after reciting that she would be entitled, on 
attaining twenty-one, to a legacv under her 
deceased father’s will, & the intention to settle 
the same, the wife, with the sanction of her 
guardian, pu^orted to agree, & the husband 
covenanted with the trustees, that as soon as the 
wife attained twenty-one she & the husband & 
all other necessary parties would assim the legacy 
to the trustees upon the trusts declared by the 
settlement ; So it was agreed that, if the wife then 
was, or if during the coverture she or her husband 
in her right should become seized, possessed of, 
or entitled to any real or personal property of the 
value of £100 or upwards for any estate or interest 
whatsoever, except jewels, etc., then & in every 
such case the husband & wife & all other necessary 
parties should assure the same to the trustees upon 
the trusts declared by the settlement. The wife 
attained twenty-one in 1874, So thereupon she 
& her husband by deed purported to be acknow- 
ledged, purported to assign the legacy to the 
trustees. The deed was, however, only executed 
by the wife. So was therefore of no effect. In 
1883 the husband So wife by deed appointed a 
new trustee of the settlement under the power 
thereby vested in them. In 1885, Upon the death 
of testator, the wife became entitled, \mder 1^ 
will, to a reversionary interest in certain property. 
The wife contended that she had done no act 
to confirm the marriage settlement. So that the 
same was voidable So she repudiated the same. So 
elected not to be bound by the covenant to settle 
after-acquired property therein contained. The 
question, however, was, whether the appoint- 
ment of a new trustee could not be regarded as an 
election by the wife to confirm the marriage settle- 
ment : — ^eld : when there was, as here, an 
appointment of a new trustee, in accordance with 
the usual power, by a married woman, it could 
not, standing alone, be accepted as expressing her 
intention to confirm the settlement. — ^BLaywood 
V. Tidy (1890), 63 L. T. 679. 

692, No act of repudiation.] — Davies v. 

Davies, No. 688, ante. 

698. Consent to order relating to settle- 

ment.] — female infant on her marriage in 1843 
executed a settlement of her reversionary interest 
in personalty ; So the husband covenanted to 
insure his life, So assign the policy, which he did, 
to the trustees of the settlement to be held by them 
upon the usual trusts. 

In 1846 the husband died, having had two 
children by his wife. In 1848 a decree was made 
in an interpleader suit respectizi^ the policy 
moneys, to which she, as the legal personal repre- 
sentative of her husband, & trustees of the settle- 
ment were made defts., bv which the policy 
moneys were by consent of all parties paid to 
the trustees of the settlement. In 1863 she married 
again, So had issue several children. In 1871 the 
iJiterest fell into possession. On a 
bm filed by her So her second husband to set aside 
the settlement : — Held : by being a party So 
coi^nting to the decree made in the interpleader 
hc>d^ formally j^opted So confirmed the 

D. 387; 


094. post-nuptfal settlemaat—No Martuet 

to ante-nuptial agreement .] — Tnowmx v, SHsnrroK, 
No. 701, poet. 

695. Deed eimressly oonfirmlng.] — He 

Hodson, Williams v. knight. No. 182, ante. 

696. Transfer of funds to trustees on confirma- 
tion — Separate examination of wife.] — ward 
of the ct. married under twenty-one, with the 
consent of her father, but without the consent 
of the ct., So prior to her marriage, a settlement 
was made of her property. On her attaining 
twenty-one, she So her husband applied to have 
her property transferred to the trustees ; which 
was ordered upon her being examined separately 
So consenting. — Leeds v. Barnabdiston (1831), 
4 Sim. 638 ; 68 E. B. 201. 

Annotations: — ^Dbtd. Be Cooke (1851), 21 L. J. Cb. 146. 

Oonfd. Gynn v. Gllbard (I860), 1 Drew. So Sm. 356. Befd. 

Russell V. NiohoUs (18i6), 16 L. J. Ch. 47. ^ 

697. Consent of wife necessary.] — Leeds 

V. Barnabdiston, No. 696, ante. 

698. ] — Od the marriage of an infant 

feme, a settlement was made of fun£ in ct. to which 
she was entitled. On her attaining twenty-one, a 
petition was presented for payment te the trustees 
— Held : the consent of the lady in ct. or by 
commission was necessary. — Day v. Day (1848), 
11 Beav. 35 ; 60 B. R. 729. 


iii. Repudiation. 

699. Evidence of repudiation — Statements In 
letters — ^Recital in will.] — ^V ernon v. Vaxjdrby 
(1740), Bam. Oh. 280 ; 2 Atk. 119 ; 27 B. R. 646, 
L. C. 

ArmotatUms Bold. Holland v. Holland (1869), 17 W. R. 

565. Mentd. Allfrey v. AUfrey (1849), i H. & Tw. 179 ; 

Adey v. Arnold (1852), 2 De G. M. & G. 432. 

700. What amounts to — ^No act of confirmation 
— Negligence.] — By marriage arts., reversionary 
real estate of the intended wife was agreed to be 
settled upon the intended husband for life. So 
the former had a testamentary power conferred 
upon her over part of her personal property. 
The lady was under age. The marriage took place. 
No settlement was ever executed. The reversion 
fell into possession. The wife lived thirty years, 
and then died, leaving her husband surviving. 
By her will, she executed the power reserved to 
her by the arts.. So appointed a sum of stock among 
her nieces. The husband filed his bill against the 
heir-at-law of his wife So the appointees imder her 
will, seeking to have the mar^ge arts, carried 
into execution. So a life estate in the real estate 
secured to him, or that he might be declared 
entitled to be compensated for the value of such 
life estate out of the personalty appointed by his 
wife. So that the appointment by me wife so far 
as it interfered with such compensation, might b^ 
declared void : — Held : as it appeared in evidence 
that the husband knew at the time of the ms^riage 
that his wife was an infant, So as there was no 
settlement executed, nor were the arts, proved 
to have been recomiised by her after she attained 
twenty-one, So as there was no evidence or allega- 
tion that she had ever refused to concur in carrying 
the arts, into effect, the real estate was not bound 
by them, but must pass to the heir-at-law of the 
wife ; So the husband could not be entitled to any 
compensation out of the appointed personalty, 
the real So personal estate not having been con- 
veyed So awgned upon the trusts of the arts., 
beu^ solely attributable to the negligence or 
indifference of the husband. — OAMPBBm v* iNoiLBt^ 
(1367), 1 Da G. A; J. 893 ; 26 L. J. Oh. 654 ; 29 
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L. T. O. &. 287 5 6 W. R. 837 ; 44 B. R. 776, 
L. JJ. ; affg. (1866), 21 Beav. 567. 

Annotationa : — Anderson v. Abbott (1857). 23 Bear. 
457. Oonid* Willous^br v, MidcUeton (1862). 2 John. 

Sc H. 844. Ezjpld. AlDind. Brown v. Brown (1866). L. K. 

2 Eq. 481. Consd. Godrlnirton v. Lindsay (1873). 8 Oh. 
A^. 578. Mentd. Ingilby v. Amootts (1856). 21 Bear. 

701, Post-nuptial settlement of property — 

In manner different from ante-nuptial agreement — 
Rights of purchaser for value.] — ^An ante-nuptial 
agreement by an infant is not sufficient to talce a 
post-nuptial settlement, in which no reference 
is made to the ante-nuptial agreement out of 
operation of 27 Bliz. c. 4, & such post-nuptial 
settlement is void against a subsequent purchaser 
for value. In 18.67 an infant engaged to be mar- 
ried, wrote to his intended wife, promising that on 
coming of age ho would give her seven specified 
houses. The marriage tc^k place in 1869, after 
he came of age. In 1872 he executed a deed, not 
referring to any previous agreement, by which he 
conveyed the above & two other houses to trustees 
upon trust for his wife for life, for her separate 
use, & after her death upon trust for himself 
for life, & after the death of the survivor, upon such 
trusts as the wife should by deed or will appoint, 
& in default of appointment, in trust for her in 
fee. He subsequently agreed to sell three of the 
houses, & the purchaser sued for specific per- 
formance : — Held : the purchaser was entitled 
to specific performance, for as the settlement did 
not refer to any previous agreement, dealt with 
other property than that mentioned in the letter 
of 1867, & settled the property in a different way, 
there was no ratification in writing of the promise 
contained in that letter, & the settlement therefore 
was voluntary, & void as against a purchaser for 
value. — T roweix v. Shenton (1878), 8 Ch. D. 
318 ; 47 L. J. Oh. 738 ; 38 L. T. 369 ; 26 W. R. 
837, C. A. 

AnnotaHons : — Conid. Re Holland. Gregg v. Holland. [1902] 
2 Ch. 360. Mentd. Re Croasdell & Cammell. Laird (1006). 
75 L. J. K. B. 709. 

702. Must be within reasonable time.] — Ed- 
wards V. Carter, No. 181, anie, 

703. Unless Infant afterwards acquires 

foreign domicil — Infant Incapable of ratifying by 
foreign law.] — ^The rule that an infant’s contract 
is voidable, but binding upon the infant unless 
repudiated within a reasonable time after attain- 
ing majority, does not apply where the infant 
after entering into the contract acquires a foreign 
domicil & becomes under the law of the country 
of domicil incapable of validly ratifying the 
contract made by her. 

An infant executed marriage articles in 1864, 
Sc married an Austrian Sc became a domiciled 
Austrian. Under the law of Austria she had 
power to revoke but no power of irrevocably 
affirming any marriage contract made by her : — 
Held: the noLarriage articles were rendered void 
by a repudiation by her which took place in 1893. 

Now what is the effect of the English law as 
expounded by the House of Lords in Edwards v. 
Carter, No. 181, ante. What is the theory of it? 
The theory is, I apprehend, this ; that there are 
some contracts of infants which by English law 


are absolutely void. There are a few, not a great 
many, contracts which in the view of the English 
law cannot possibly be for the benefit of the infant, 
take a bond with penalties as an illustration, 4c 
they are void. . . . The great bulk of infant’s 
contracts are only voidable. What does that 
mean ? It means that when the infant comes of 
age he can elect either to affirm or to disaflflrm 
the contract. If he does nothing within a reason- 
able time after he attains twenty-one, the pre- 
sumption is that he has affirmed the contract. 
The contract is binding Sc has been binding on 
him since ho attained twenty-one, unless ho proves 
the contrary by repudiating within a reasonable 
time. . . . Now by alteration of the wife’s 
domicil in this case, her abUit^r to ratify her con- 
tract was lost. ... In my opinion, the effect of 
the change of domicil was that the English doctrine 
of reasonable time became inapplicable by reason 
of the impossibility after that change of the wife’s 
effectually ratifying her contract (Lindley, M.R.). 
— ViDiTZ V. O’Hagan, [1900] 2 Ch. 87 ; 69 L. J. Oh. 
607 ; 82 L. T. 480 ; 48 W. R. 616 ; 16 T. L. R. 
367 ; 44 Sol. Jo. 427, 0. A. 

Anruytaiions : — Confd. Re Bankes, Reynolds v. Ellis, [19^2 ] 

2 Ch. 333. Mentd. Re Fitzgerald, Surman v. Fitz- 
gerald. [1904] 1 Oh. 573. 

704. What is reasonable time—Four years.] 

— ^Edwards v. Carter, No. 181, ante. 

705. No absolute rule.] — ^There is 

no absolute rule as to what is a reasonable time 
within which an infant after coming of age may 
repudiate a marriage settlement executed du^g 
infancy. The option was held to be exercised 
within a reasonable time, being exercised when 
the question first arose whether some property 
should be dealt with under or against the settle- 
ment, although that was thirty-six years after the 
date of the settlement.— Re Jones, Farrington 
V. Forrester, [1893] 2 Ch, 461; 62 L. J. Ch. 
996; 69L. T. 46; 3 R. 498. 

Annotations : — ^Dbtd. & N.P. Camell v, HapTi^on, [1916] 

1 Oh. 328. Mentd. Re Cook's Mortg^e. Lawlj^e v. 

TyndaU, [1896] 1 Ch. 923 ; Hill v. mcklu, [1897] 2 Ch. 

579 J idenrick v. Mountsteven (1899), 48 W. K. 141 ; 

Re Repington, Wodehouse v. Scobell (1904), 73 L. J. Ch. 

633 J Re CouJson's Trusts, Prichard v. (^ulson (1907), 

97 L. T. 764 ; Re Darby's Estate, Rendall v. Darby, 

[1907] 2 Oh. 465. 

706. Thirty years — Contents made 

known to infant shortly before repudiation.] — 

An infant who has executed a marriage settlement 
will not be allowed to repudiate it thirty years 
later upon the ground that she only became aware 
of its contents shortly before repudiation. — 
Davenport v. Marshall, [1902] 1 Ch. 82 ; 71 
L. J. Ch. 29 ; 85 L- T. 340 ; 60 W. R. 39 ; 46 
Sol. Jo. 30. 

Annotation ; — Mentd. Re Bankers, Reynolds v. Ellis, [19021 

2 Ch. 333. 

707. From when time runs — On ii^ant 
attaining age.] — ^The reasonable time ” within 
wMch an infant nlUst exercise her right to repudiate 
a settlement of reversionary property xoade by 
her on her marriage must be calcifiated from the 
time when she attains twenty-one, &; not from 
the time when the reversionary property fa l ls 
into possessioi^ Sc becomes payable to her or her 
trustee. 


PART Vlll. SECT. 11, SUB-SECT. 1.— 
A. (b) ill. 

702 i. MvM be vrUhin reoaonahle 
’Deft. F., an Infant doxnioUed 
in New Zieaisna, while on a visit to 
SooUand in 1901, executed an ante- 
nuptial settlement, which purported 
to bind her after-aoquired property. 
6he married, Sc throuid^ her husband 


acquired a Scotch domicil. At the 
time of her mmnriage she was possessed 
of no pn^rty, but in 1904, she being 
then of full age, her father transferred 
to her certain lands in New Zealand. 
In the same year, forgetting the 
settlement, which she had never 
properly understood, she executed a 

S ower of attorney to her brothers In 
few Zealand to manage this estate for 


her. In 1907, while on a visit to New 
Zealand, her solrs. there inquired about 
a setttement. Sc on thelrhidyipe she 
formally repudiated the settlement : — 
Held: as her repudiation had been 
xnade within a reasonable time after 
attaining majority It was valid. — 
Baird v. Fc^usson (1911), 31 

N. Z, L. R. 33.— N.Z. 

P 2 
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Sect. ll.—SeitlemenU and eovenants to gatle m 


An infant cannot plead ignorance of hOT right 
to repudiate as an answer to her ohligation to 
exercii^ that right within a reasonable time. 
Carkell v» Harrison, [1916] 1 Ch. 328 ; 86 
L. J. Ch. 321 ; 114 L. T. 478 ; 60 Sol. Jo. 290, 


708. Delay In repudiation — Defences to — 
Ignorance of particular provisions.] — Edwards v. 
Carter, No. 181, ante, 

709. Ignorance of right to repudiate.] 

— Carnell V. Harrison, No. 707, ante, 

710. Effect of repudiation — Interest of infant 
impoimded — To compensate disappointed parties.] 

— A married woman having by her marriage 
settlement executed when a minor, covenanted 


for whether two days or six, or six years, it is the 
same thing. No recital of the father wOl bind the 
property of the daughter, but there must be some 
proof of the father’s intention to do it (Lord 
Hardwtckb, C.). — Sbamer V. Bingham (1743), 
3 Atk. 64 ; 20 E. E. 83^L. C. 

Annotation: — ^Reld. Exel v, Wallace (1751), 2 Ves. Sen. 117. 


714 , ,] — An infant is bound by a settle- 

ment made on her marriage, where it was made 
with the approbation of parents guardians. — 
Harvey v. Ashdey (1748), 3 Atk. 607 ; Wilm. 
219, n. ; cited in 2 Ves. Sen. at p. 671 ; 26 E. R. 
1160, L. C. 

Annotaiions : — Conid. Field v. Moore, Field v. Brown 
(1855), 25 L. J. Ch. 66. Beld. Buokinghamshire v. Drury 
(1762), Wilm. 177 ; Dumford e. Lane (1781), 1 Bro. O. C. 
106 ; Clinton v. Hooper (1790), 1 Ves. 173 : Caruthers v. 
Caruthers (1704), 4 Bro. C. C. 500 ; Campbell v. Ingilby 
(1856), 21 Beav. 567. 


to confiim the settlement & also to settle future 
property, & having acquired by bequest personal 
property to her separate use : — Held : bound to 
elect either to bring the bequest into settlement, 
or to make compensation out of certain rever- 
sionary personalty & other property to which she 
would entitled under the settlement for her 
separate use with a restraint on anticipation. — 
Willoughby v , Middleton (1862), 2 John. & H. 
344 ; 31 L. J. Ch. 683 ; 6 L. T. 814 ; 8 Jur. N. S. 
1055 ; low. R. 460 ; 70 E. R. 1089. 

Annotations : — Oonsd. Codrington v. Lindgay (1873), 8 Ch. 
App. 578 ; Smith v. Lucan (iSSl), 18 Ch. D. 531 ; Re 
D'Estampefl’ Sottlint., D’Estampes v. Crowe (1884), 63 
L. J. Oh. 1117 ; Re Wheatley, Smith v, Spence (1884), 
27 Ch. D. 606 ; Re Queade’s Trusts (1885), 54 L. J. Ch. 
786, Reid. Coventry v. Coventry (1863), 8 L. T. 819; 
Brown v. Brown (1866), Ij. H. 2 Eq. 481 ; Re Vardon's 
Trusts (1885), 31 Ch. D. 275. Mentd. Do Serre v. Clarke 
(1874), L. R. 18 Eq. 587 ; Codrington v. Codrington 
(1875), 46 L. J. Ch. 660 ; Bateman v, Faber, [1898] 1 Ch. 
144. 

711 . Income restrained on 

anticipation.] — ^An ante-nuptial settlement was 
made in 1879, the wife being under age. The 
settlement contained a covenant by the husband 
& wife to settle her after-acquired property. 
She was, among other benefits, given certain life 
interests 'without power of anticipation. She was 
divorced. She brought an action to avoid the 
covenant. Before trial, she married again. 
Declared, if she elected to avoid the covenant, her 
interests in other property under the settlement 
& also in a house settled by a deed of even date 
recited in the settlement, ought to be impounded 
to compensate those who lost by her election ; but 
the declaration was not to apply during the 
existing coverture to the income she was restrained 
from anticipating. — Hamilton v. Hamilton, 
[1892] 1 Ch. 396 ; 61 L. J. Ch. 220 ; 66 L. T. 112 ; 
40 W. R. 312 ; 36 Sol. Jo, 216. 

Annotations .‘—-Consd, Haynes v. Foster, [1901] 1 Ch. 361 ; 
Re Hargrove, Hargrove v. Pain, [1915] 1 Ch. 398. Retd. 
Re Shelton, Bllllnghurst v. Chancellor (1892), 37 Sol. Jo. 


(c) Cmiaent of Parent or Guardian, 

712. Whether consent gives validity.] — Guar- 
dian of an infant bound in his own estate by 
covenant of the infant ; the guardian being party 
to the indenture. — Strickland v, Coker (1676), 
2 Cas. in Ch. 211 ; 22 E. R. 915. 

Annotation : — ^Retd. Harvey t>. Ashley (1748), 3 Atk, 607. 

718. J — I agree there are cases where a 

father contracting for an infant child shall bind 
the child, especially if the chil<l claim anything 
under the settlement ; but then it must be before 
marriage &; in consideration of the marriage ; for 
^e ct. will not suffer her to claim benefit one way. 
& not to be bound the other. But this being 
after marriage is voluntary, and being the next 
day after the marriage does not differ the case, 


716. .] — Suppose a feme infant, seised in 

fee, on marriage, with the consent of her guardians, 
should covenant in consideration of a settlement 
to convey her inheritance to her husband. If 
this were done in consideration of a competent 
settlement, equity would execute the agreement 
(Lord Macclesfield, C.). — Canned v. Buckle 
(1724), 2 P. Wms. 243 ; 2 Eq. Cas. Abr. 23 ; 24 
E. R. 716, L. C. 

Annotations : — Consd. Harvey v. Ashley (1748), 3 Atk. 607. 

Dbtd. Drury V. Druiy (1761), 2 Eden, 39 (see (1762), 2 

Eden, 60). Consd. Wright v. Cadogan (1764'), 2 Eden, 

239. Dbtd. Caruthers v. Caruthers (1794), 4 Bro. C. C. 

500. Consd. Field v. Moore, Field v. Brown (1855), 

7 De G. M. &; G. 691. Retd. Dumford v. Lane (1781), 

1 Bro. C. C. 106. 

716. .] — Durnford V, Lane, No. 652, ante, 

717. . ] — Caruthers v, Caruthers, No. 

672, ante, 

718. — •.] — Agreements before marriage on 
behalf of infants by parents & guardians binding 
on the infants. — ^Ainslie v, Mbdlycott (1803), 
9 Ves. 13 ; 32 E. R. 504. 

Annotations : — ^Refd. Helps v. Clayton (1864), 17 C. B. N. S. 

553. Mentd. Evans v. Wyatt (1862), 31 Beav. 217. 

719. .J — Field v, Moore, Field v. Brown, 

No. 437, ante, 

B, Settlements by Adult Husband of Property of 

Infant Wife, 

720. Prior to Married Women’s Property Act, 
1882 (c. 75) — What property bound — Only property 
of husband Jure mariti — Not property to wife’s 
separate use.] — Upon a marriage of an infant the 
husband by an ante-miptial settlement covenanted 
that upon Ws wife attaining the age of twenty-one 
ho would join & concur with her, if she would 
consent thereto, in settling upon her & the children 
of the marriage certain property to which she 
would become entitled for her separate use. The 
wife attained her age of twenty-one, dc refused to 
join in settling the property : — Held : the settle- 
ment was inoperative. 

The question, therefore, is, whether the fact of a 
^ttlement having been made when she was an 
infant alters the case. I must say I think it is 
more than mere waste paper as against her. 1 
cannot treat it otherwise without overruling 
every principle which has been laid down with 
regard to infants. The only reason wJ^ch could 
ever make such a settlement binding would be 
that inasmuch as the husband binds himself he 
binds the fund, because it would be his if he did 
not, but tiiat applies only to a case where the 
husband would be entitled jure maritif but not so 
imder a case where the property was^ven to the 
wife so as to exclude the jus marUi (Kindbrsley, 
y.-0,).—Be Waring (1862), 21 L. J. Ch. 784 ; 16 
Jtir. 662. 

Annotation : — ^Mcntd. Ex p. Hemming (1856), 2 Jur. N. S. 
1186. 
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781. 


Personal^.] — ^Arte., made 


on the marriage of a female Infant, recited, that 
it had been agreed, that all the real personal 
estate to which she was then or thereafter might 
be entitled i^ould be settled, & the husbsmd 
covenanted “ in case she would voluntarily con- 
sent thereto, but not otherwise,’* that he & she 
would settle the same : — Held : the consent 
applied only to real estate. Sc the personal estate 
must be settled, though the wife refused to consent 
thereto. 

But to Bay with reference to the personal 
estate, she ^ould consent to the husband’s 
settling that which would become his^ property 
in her right. Jure mariti & over which she could 
have no control, would be to use words without 
any sensible meaning (Romilly, M.R.). — Be 
Daniel’s Trust (1853), 18 Beav. 309 ; 62 B. R. 
122 . 

722. Concurrence of husband In defeating 

settlement.] — covenant in a marriage settlement, 
that in case, at any time “ thereafter ” during the 
coverture, any real or personal estate should 
“ descend, come bo or vest in ” the wife, who was 
then an infant, it should be settled, held to include 
the proceeds of real estate taken by a public co., 
to which the wife, at the execution of the settle- 
ment, was entitled in remainder. 

Effect of an agreement, on the marriage of a 
female infant, to settle her real estate. It would 
bo a fraud upon the husband’s contract, if he were 
to consent to a disposition of the estate by liis 
wife, calculated to defeat the settlement. — 
Be London Dock Oo., A’a; p. Blake (1853), 16 
Beav. 403 ; 21 U T. O. S. 16 ; 51 E. R. 857. 
Annotations : — Consd. Field v. Moore, Field v. Brown (1855), 

7 De Q. M. & G. 691 ; Wilton v. Colvin (1856), 3 Drew. 

617; JSeHill(1863), 11 W. R.930 ; Springe. Pride (1864), 

12 W. E. 510. Bexd. Re Clinton’s Trusts, Ex p, Hollway, 

Exp. Weare (1871), 41 L. J. Ch. 191. 

728. Rights of mortgagee.] — In a 

settlement made on the marriage of a female infant, 
the husband covenanted that in case his wife 
attained twenty-one he would concur with her, if 
she would consent, & would use his utmost 
endeavours to induce her t-o concur with him, in 
settling her real estate. This was never done. 
In 1862, after the wife had attained her majority, 
the husband & wife mortgaged the wife’s real 
estate to secure money advanced to the husband. 
The mtgee. was informed by the husband Sc wife 
that there was no settlement. Sc although the person 
who acted as solr. for both pcirties was aware of 
its existence he concealed it with the acquiescence 
of the husband Sc wife from the mtgee. In 1865 
the mtgee. discovered the existence of the settle- 
ment. The mtge. deed, by mistake, was not 
effectually acknowledged by the wife till after the 
mtgee. had received notice of the settlement : — 
Held : in the face of the evidence of concealment 
the mtgee. was not affected by notice to the 
person who acted as his solr. although the wife’s 
estate did not pass to the mtgee. till after he had 
received notice of the settlement, yet the mis- 
representations of tha wife constituted a fraud, 
which bound her estate. Sc prevented her from 
disappointing the mtgee., &, consequently, the 
mtgee. had priority over the persons interested 
under the settlement. — Sharpe v, Poy (1868), 4 
Ch.App. 36; 19 L. T. 641 ; 17 W. R. 66, L. JJ. 
ATmotmUms : — Bald. Cave v. Gave, Ohaplin v. Ckye (1880), 

42 L. T. 730. Mentd. Holland v. Hart (1871), 40 L. J. Ch. 

701 ; Bateman v. Faber (1897), 77 L. T. 676. 

724. Failure of trusts declared by settle- 

ment — ^Resulting trust for wile.] — On the marriage 
of a lady, then an infant, her husband covenanted 
that h^ fortune should be settled in trust for 


herself Sc her husband for their lives, with 
remainder to their children, with remainder in 
default of children to her next of kin. The 
husband having died without issue : — Held : the 
trust for the next of kin was inoperative Sc did nob 
bind the wife. — Gibbs v. Grady (1871), 41 L. J. 
Ch. 163 ; 20 W. R. 267. ^ ^ ^ 

726. Effect of Married Women’s Property Act, 
1882 (c. 75) — Settlement unaffected — ^Repudiation 
by wife on attaining age.] — By a settlement made 
in 1891 in contemplation of the marriage of Mr. Sc 
Mrs. T. G., then an infant, it was agreed by both 
parties that a sum of £1,000 to which Mrs. T. G., 
would become entitled on attaining twenty-one 
years or marriage, should be assigned upon the 
trusts of the settlement. Mrs. T. G., on attaining 
twenty-one, disaffirmed the settlement : — Held : 
the fund was, notwithstanding above Act, sect. 2, 
boimd by the settlement by virtue of the opera- 
tion of sect. 19 of the Act.— -Stevens v. Trbvor- 
Garrick, [1893] 2 Oh. 307 ; 62 L. J. Ch. 660 ; 
69 L. T. 11 ; 41 W. R. 412 ; 3 R. 468. 

Annotations : — ^FoUd. Buok^nd v. Bimkland, [1900] 2 Ch. 

534. Apld. Re Crook’s Settimt., Re Glosier’s Scttlmt., 

Crook V, Preston, [1923] 2 Ch. 339. 

728. .] — By a marriage settle- 

ment made in 1891, when the intended wife was 
an infant, after reciting that it was agreed that a 
sum of £1,000 to which the wife was then entitled 
under the will of her father, who died in 1876, 
should be settled, it was witnessed that the wife, 
with the privity Sc approbation of the husband, 
declared that the trustees of the will, in whom 
the fund was then vested, should hold it on the 
trusts declared by the settlement. ^ The legacy was 
not expressed by the will to be given to the wife 
for her separate use. The wife on attaining 
twenty-one repudiated the settlement Held : 
the fund was, notwithstanding the repudiation Sc 
sect. 2 of above Act, bound by the settlement, by 
virtue of sect. 19 of the Act. — Buckland v. 
Buckland, [1900] 2 Ch. 634 ; 69 L. J. Ch. 648 ; 
82 L. T. 759 ; 48 W. R. 637 ; 16 T. L. R. 487 ; 
44 Sol. Jo. 693. ^ ^ ^ , 

Annotation: — Apld. Ac tJrook s Se^lmt., Ae Qlasiers 

Settimt., Crook v. Preston, [1923] 2 Ch. 339. 

See, now. Married Women’s Property Act, 1907 
(c. 18), S.2 (1), (2). 

C. Other Cases. 

727. Power of Infant wife to bar her future 
rights— Right to share of husband’s personalty— 
On his death intestate.]— Buckinghamshire (Earl) 
V. Drury, No. 367, ante. 

728. Settlement of property held in Joint tenancy 
— ^Whether Joint tenancy severed— Settlement frau- 
dulent towards InfantJ — ^M ay v. Hook (1773), 2 
Co. litt. 246 a, L. 0. ; subsequent proceedings, 

1 Jac. Sc W. 603, n. ^ « 

Annotation Oonsd. A BxpW. Burnaby v. Equitable Rever- 
sionary Interest 8oo. (1885), 28 Ch. D. 416. 

729. .] — Burnaby v. Equitable 

Reversionary Interest Society, No. 467, ante. 

780. Settlement of after-acquired property — 
From speolflo source ** or otherwise ” — Uiffi ted to 
speclflc source.]- (1) Covenant, in an infant’s 
marriage settlement, that whatever should come 
to the wife frdm the mother or otherwise, shall be 
bound by the settlement, restrained to what 
shall come from the mother, not to property coming 
unexpectedly from other quarters. 

(2) To bind an infant, the marriage Settlement 
must be fair & reasonable, Sc not tend to deprive 
her of every thing. — -Williams v. Wiluamb 

(1782), 1 Bro. C. 0. 162 ; 28 B. R. 1048, L. 0. 
Annotatiem. .‘—As to (2) Oonid. Carathera v. Oamthere (1794), 

4 Bro. C. C. 500 c. 
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Infants and Children. 


8ect» 11. — SetUementa and covenants to settle on 
marriage: Svb-aect, 1, C. ; sub-sect, 2. Sect, 12.] 

781. Interest in fund given to Issue — If husband 
survived wife — ^No interest given in contrary events 
— Interest on such contingency not implied.] — 

On the marriage of a female infant, a settlement of 
her personal estate was executed, giving an interest 
to the issue in the event of the hpsband surviving 
his wife, but none in the contrary event : — Held : 
(1) the issue could not, on the latter event, take 
by implication or construction ; (2) the husband 
had not, by the settlement, reduced the fund into 
I>oBBession. — Pringle v, Pringle (1866), 22 Beav. 
681 ; 62 E. R. 1261. 

Annotation : — Aa to (2) Distd. Hamilton v. Mills (1801), 
29 Beav. 193. 


Sub-sect. 2. — Under Statute. 


See Infant Settlements Act, 1865 (c. 43), ss. 
1-4 ; Settled Land Act, 1926 (c. 18), s. 27 (3) ; 
R. S. 0., Ord. 66, rr. 2 (10), 26. 

782. Under Infant Settlements Act, 1855 (c. 43) 
— Infant not compellable to make settlement.] — 
Above Act gives the ct. no power to compel an 
infant married woman, to execute a settlement on 
her children, against her will, although circum- 
stances may seem to render it desirable, the 
statute being simply enabling. — Re Potter 
( 1869), L. R. 7 Eq. 484 ; 20 L. T. 356 ; 17 W. R. 
347. 

783. .] — jic Leigh, Leigh v. Leigh, 

No. 2163, post, 

784. Removes disability of infancy.]- 

Seaton v. Seaton, No. 2152, post, 

786, Effect of settlement — Whether infant 

becomes ward of court.] — On a petition by a 
female infant under above Act praying a reference 
to approve of a proper settlement & stating that 
the intended marriage had the sanction &; approba- 
tion of the infant's father, the Lord Chancellor 
made the order without directing any inquiry as 
to the propriety of the marriage. 

The provisions of the Act do not impose on the 
ct. any other duty than that of looking to the 
propriety of the settlement, though this may 
sometimes lead to an inquiry as to all the circum- 
stances connected with the marriage. Qu, : 
how far an infant applying under above Act 
becomes by such application a ward of ct. — 
Re Dalton (1866), 6 De G. M. & G. 201 ; 25 
L. J. Oh. 761 ; 2 Jur. N. S. 1077 ; 4 W. R. 793 ; 
43 E. R. 1209, L. C. 

Armotation .—Distd. Re Strong (1866), 28 L. T. O. S. 226. 

786. 

decided what the rule of the ct. is, where a female 
infant petitions under above Act, praying a 
reference to approve of a proper settlement, 
there being no evidence to show that the proposed 
marriage is a proper one. Where there is satis- 
factory evidence to that effect the ct. will make 
the order. 


: whether an application by a female infai 
\mder above Act makes her a ward of ct . — B 
Strong (1866), 26 L. J. Oh. 64 ; 28 L. T. O. f 
226 ; 2 Jut. N. S. 1241 ; 6 W. R. 107, L. C. < 

JLi* J 


787. 


against Judgment credlto] 
Settlement after debt contracted.] — ^A woman 


the time of her nuuriage in Dec. 1882, being then 
an infant, was entitled to a sum of money abso- 
lutely to a sum for her separate use, & to certain 
freeholds. After her marriage, & while stUl an 
infant, she contracted a debt for which judgment 
was recovered against her separate estate. After 
this debt was contracted, & before the woman 
attained her majority, a post-nuptial settlement 
of all the property was ni^e in 1884, under the 
above Act, to the wife for her life for her sole & 
separate use with a restraint on anticipation, 
& after her death to her husband & children. 
This settlement was approved by the Oh. Div. 
of the High Ot. The judgment creditor applied 
to have a receiver appointed of the property, 
upon the ground that such settlement was void as 
against creditors under the last clause of sect. 10 
of Married Women’s Property Act, 1882 (c. 76) ; — 
Held : the settlement, though made after the 
debt was contracted, was valid as against creditors 
by virtue of the first part of sect. 19 of the Act, 
&> the judgment creditor was not entitled to have 
a receiver appointed. — ^Hemingway v. Braith- 
WAITE (1889), 61 L. T. 224. 

788. To what settlements applicable — Post- 

nuptial.] — ^PowEix V, Oakley (1866), 34 Beav. 
575; 6 Now Rep. 376; 55 E. R. 767. 

Annotations: — Distd. Be Potter (1869), L. H. 7 Eq. 484:. 

FoUd. Be Sampson & Wall U884), 25 Ch. D. 482. 


739. '.] — A gentleman having, 

in wilful defiance of an order of the ct., married 
an infant ward of ct., the usual directions were 
given for a settlement of her property, & a settle- 
ment was prepared which provided that the 
power of testamentary appointment given to her 
in default of issue shoixld not be exercised in favour 
of the husband. The wife objected to this exclu- 
sion of the husband, & to the proposed trustees, 
with whom she was not on friendly terms, & she 
refused to execute the settlement unless it was 
altered in these particulars. There was no objec- 
tion to the trustees except her personal dislike 
to them. On an application in the matter of the 
infant & imder above Act the judge made an order 
for the husband & wife to execute the settlement 
as it stood. The wife appealed i — Held (1 ) under « 
the above Act a settlement of an infant’s property 
may be made on the occasion of his or her marriage 
after the marriage has taken place ; (2) the wife 
ought not to be prevented from exercising in favour 
of her husband the power of testamentary appoint- 
ment in default of issue, & it was desirable not to 
appoint trustees with whom she was on impleasant 
terms, & the settlement ought to be modified in 
these respects ; & the wife being willing to execute 
the settlement so modified, the ct. declined to 
decide whether she could be compelled to 
execute it. 

Qu. : whether the marriage of an infant ter- 
minates the authority of a guardian. — -Re Samp- 
son & Wall (1884), 26 Oh. D. 482 ; 53 L. J. Oh. 
457 ; 32 W. R. 617 ; sub nom. Re Wall, 50 L, T. 
435, 0. A. 


Annotations .—As to (1) Apld. JicPhUUps (1887), 84 Ch. D. 
467. ColUld. Be Leigh, Leigli V. Leign (1888), 40 Oh. D. 

.Gas. 61. OeneraBy, 


290 : Seaton v, Seaton (1888), 13 App 
Mentd. Boott v. Soott, [1921] P. 107. 


740. ,] — Re Leigh, Leigh v. 

Leigh, No. 2153, post. 

741. .] — Re A. B. (An Infant), 
[1914] W. N. 140, 0. A. 


PART VIII. SECT. 11, SUB-SECT. 2. 

/n/aiU Sem&nents Act, 
1865 io, ^S^Bemoves disability of in^ 

above Act anUidriiee 
an iulwt with u»e ean^on of the Ot, 


of Ch. to make a bindix^ settlement oi 

power tc 
bringing all the intajat'f 
yet it doei 

not alter the legal statos of the Infanl 


in respect of the alienation of the 
propeny or the exercise of a power 
imder the trusts of the settlement.*— 
Be ABicrr’s Tbxtsts (1871), Al. R. Eq. 
862.—1R. 
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74f2. To what property ^plioable — ^Atter- 
acquired property.] — Be Hoabe’s Trusts, No. 2166, 
post* 

748. Interest ambulatory at date 

of settlement.] — ^By above Act, sect. 1, an infant 
is enabled, with the sanction of the ct. to enter 
into a covenant to settle after-acquired property ; 
A such a covenant will apply to & bring within tne 
settlement an interest acquired by the settlor 
under the wiU of a person who dies after the execu- 
tion of the settlement, such an interest being 
property “ in expectancy ’* within the meaning of 
sect. 1 of the Act, — Be Johnson, Moorb v. John- 
son, [1891] 3 Ch. 48 : 60 L. J. Ch. 499 ; 64 L. T. 
696 ; 39 W. R. 609. 

744 ^ Reversionary interest.] — 

Seaton v. Seaton, No. 2162, post 

745. Effect of marriage under statutory 

age — Whether settlement directed after attaining 
that age — ^Female marrying under seventeen.] — 

The ct. has jurisdiction in a case where a female 
infant has married under the age of seventeen, 
after she has attained that age, to direct a proper 
settlement of her property to be executed. — 
Be Phillips (1887), 34 Ch. D. 467 ; 66 L. J. Ch. 
337 ; 66 L. T. 144 ; 36 W. R. 285. 

Annotation: — ^Dbtd. Re Leigh, Leigh v. Leigh (1888), 37 

W. R. 241. 

746. Male marrying under 

twenty.] — Be Leigh, Leigh v. Leigh, No. 2163, 
poet, 

747. Effect of infant’s death under twenty- 

one — Infant tenant in tail — ^Exercise of power of 
appointment J — (1) An infant had a Ufe interest 
& a general power of appointment under her 
mother’s will. She made a settlement in exercise 
of the power, with the sanction of the ct. \mder 
Infants’ Settlement Act, 1856 (c. 43). She died 
while still an infant & the ultimate limitation in 
the settlement, which was in favour of the infant’s 
next of kin according to the Statutes of Distribu- 
tion failed by reason of the infant’s illegitimacy : — 
Held : there was a resulting trust in favour of 
the infant herself & the property appointed passed 
to her surviving husband, who was her adminis- 
trator & not to the person entitled under the 
mother’s will in default of exercise of the power of 
appointment. 

(2) The provisions of Infants’ Settlement Act, 
1866 (c. 43), s. 2, are only applicable in cases in 
which the infant is a tenant m tail. — Be Scott, 
Scott v. Hanbury, [1891] 1 Oh. 298 ; 60 L. J. Ch. 
461 ; 63 L. T. 800 ; 39 W. R. 264. 

748. Disentailing assurance.] — 

Be Scott, Scott v. Hanbury, No. 747, ante. 

749. Infant not tenant in tail — ^Exer- 

cise of power of appointment.] — Be Scott, Scott 
V. Hanbury, No. 747, ante. 

750. Propriety of proposed marriage— 

Whether court will inquire into.]— Be Dalton, 
No. 735, ante. 

751. .] — Be Strong, No. 736, 

ante. 

752 . Proper clauses — ^Forfeiture of interest 

on becoming Roman Catholic — ^Name dc arms 
clause.] — On a petition presented under above 
Act to obtain the sanction of the ct. to a certain 


disentahing assurance, & a settlement proposed 
to be made by a fenude infant tenant in tail in 
remainder on her marriage, the ct. refused to sanc- 
tion the insertion of a clause providii^ tha|t no 
person professing the Roman Catholic religion 
should take any mterest imder the settlement. 

The ct., however, permitted the insertion of a 
clause making it compulsory on succession owners 
or their husbands to assume the name & arms of 
testator, from whom the settlor derived her estates. 
— Be Williams (1860), 3 L. T. 76 ; 6 Jur. N. S. 1064 ; 
8 W. R. 678. 

758. Provision for children of future 

marriage.] — Be Hoare’s Trusts, No. 2166, post. 

754. Misrepresentation of property to be 

settled — ^Property sold at date of settlement — Infant 
estopped from den^g settlement.] — On the mar- 
riage of a female infant So ward of ct. proposals 
from a settlement were brought into chambers. 
In these proposals, &; in an affidavit read in 
support, it was stated that she was tenant in tail 
of certain property. With the sanction of the ct. 
she executed a disentailing assurance of this 
property, & conveyed it to the trustees of her 
settlement. As a fact, part of the property had, 
prior to the date of the proposals, been taken by 
the London School Board under its compulsory 
powers, & the money paid into ct., but, by inad- 
vertence, this had been overlooked, Sc no mention 
of the fund in ct. was made in the proposals or the 
subsequent deeds. The lady, after she had 
married, & had attained twenty-one, disentailed 
her interest in the fund, & claimed that she was 
entitled to have it transferred to her for her own 
use : — Held ; a representation of fact had been 
made on behalf of the infant that she was tenant 
in tail of the property, & could convey it by 
means of a disentailing assurance, & on the faith 
of that, & on the terms of the property being 
settled, the ct. had sanctioned the marriage, & 
she was precluded from denying the truth of the 
representation, &, consequently, from denying 
that the land taken by the board was disent^ed 
& vested in the trustees, & they were entitled to 
the purchase money arising from the sale of it. — 
Mills v. Pox (1887), 37 Oh. D. 163 ; 67 L. J. Oh. 
56 ; 67 L. T. 792 ; 36 W. R. 219. 

Annotations : — ^Mentd. Re Monokton's Settlmt., Monckton 

V. Monckton, [1913] 2 Ch. C30 ; Re E. D. S., [1914] 1 Ch. 

618. 

755. Costs of settlement — ^Payable out of 

corpiu of settled property.] — Ordered that the 
costs of a settlement of the property of a female 
ward of ct. made upon her marriage with the 
sanction of the ct. should be paid out of the corpus 
of the settled property. — Db Stacpoolb v. Db 
Stacpoolb, Db Stacpoolb v. Stapleton, Be 
Db Stacpoolb, Db Stacpoolb v. Seymour 
(1887), 37 Oh. D. 139 ; 57 L. J. Oh. 463 ; 58 L. T. 
382 ; 36 W. R. 320. 


Sect. 12. — FORFEITURE OF INTEREST ON 
MARRIAGE WITHOUT REQUISITE CONSENT, 

See Husband & Wife, Vol. XXVII., p. 68, Nos. 

388 - 398 . » F . 
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Infants and Children. 


Part IX.— Rights and Duties of Parent 


Care & custody*] — See Part XI., posL 
Guardianship.] — See Part XIII., posf. 
Illegitimate children.] — See Part XIX., posl. 
Liability for Infant’s torts.] — See Part VII 
Sect. 1 , ante. 

Maintenance .] — See Part X., post. 

Marriage .] — See Part IV., ante. 


Persons In loco parentis.] — See Equity, Vol. 
XX., pp. 461-463, Nos. 1871-1887. 

Protection of property .] — See Part VIII., Sect. 4, 

ante. 

Religion & education .] — See Part XII., post. 
Right to chastise child .] — Sec Part XI., Sect. 0, 
post. 

Services of child.] — See Master & Servant. 


Part X. — Maintenance and Advancement. 


Sect. 1.— MAINTENANCE. 

Sub-sect. 1. — Duty to Maintain. 

A. In General, 

Jurisdiction of court — Application of child’s 
property to malntenance.]—;^^^ Sub-sect. 2, B., 
post, 

756. Nature of duty — Imperfect obligation — 
Apart from poor law.] — It is now well established 
that, except under the operation of the poor law, 
there is no legal obligation on the part of the 
father to maintain his child, unless, indeed the 
neglect to do so should bring the case within the 
criminal law (Cockburn, C.J.). — B attct .tcv v, 
Forder (1868), L. R. 3 Q. B. 559 ; 9 B. & S. 699 ; 
suh nom, Baseley v, Forder, 37 L. J. Q. B. 
237 ; 18 L. T. 756 ; 32 J. P. 650. 

CJoldinarham I’arish Council v. Smith, 

llV/loJ m jlx« x5« i)U« 

767. .] — The obligation which rests 

on a parent to provide for his children, not of 
tender yearo, is a moral & not a legal one & there 
is no liability on him to pay for debts incurred by 
the child unless he has given the child authority 
them or has contracted to pay them 
J.).— Healing v. Healing (1902), 61 
. 221 ; 19 T. L. R. 90 ; 47 Sol. Jo. 110. 

^ 75 g, -- duty of a father towards 

his son dc^s not come to an end when, by reason 
of his attaining his majority or a riper age, he might 
be properly called upon to provide for himself. 
Even when a child is an infant the parent’s duty 
to provide maintenance & education is of imper- 
fect obhgation, & whether in a ct. of law or of 
equity its direct enforcement may be difficult or 
impossible. But the duty arising from the rela- 
tion existing between parent & child, whether 
directly enfc^eable or not, is a duty of which the 
p^nt ca^ in no circumstances divest himself — 
. ®. confined to providing maintenance 

m imancy or ^y other time. It is a duty so to 
conduct himself in all respects towards his child 
^ is right in him, ho being his father. The ct., 
for iRRuy puTOoses, deals with questions between 
parent & child in a manner dmerent from that 


which would be applied as between strangers in 
blood. As between father & son, the ct. regards 
not only obligations which were merely enforce- 
able, but those which were not merely legal, but 
might bo called moral. A son might by liis 
misconduct, render it very difficult for a father to 
discharge Ids parental duties. But the duty 
remains. The son also has his duties, &> the father 
is entitled to use every legitimate means to ensure 
the performance of those duties by the son. But 
no misconduct on the son’s part wffi abrogate the 
duty of the father (Buckley, J.). — Waterhouse 
V. Waterhouse (1905), 94 L. T. 133 ; 22 T. L. R. 
195 ; 50 Sol. Jo. 169. 

Annotation: — Consd. Stovone v. Stevens (1907), 2i T. L. K. 

. 20 . 

759. Extent of duty — Circumstances on which 
dependent — ^Poverty & size of family.] — (1) B. 

gives aU the rest & residue of his personal estate 
to his grandson at twenty-one, & he die before 
that age, then to F., whom he makes his exor. ; 
the grandson is not entitled to the interest arising 
from this residue, but must accumulate till he 
arrives at twenty-one. 

(2) The law of nature obliges fathers only to 
maintain their children, & unless the child from the 
mean circumstances of the parent is in danger of 
perishing for want, the ct. will not direct the 
interest that shall be made of a contingent legacy 
to bo applied for tliat purpose ; so that unless 
the parent is totally incapable, or under particular 
circumstances, as having a numerous family or 
children, & is bordering upon necessity, the law 
of the land, & of nature, make it incumbent upon 
the parent to maintain his child (Lord Hard- 
wicKE, C.). — Butler v. Freeman & Butler 
(1743), 3 Atk. 58 ; 26 E. R. 836, L. C. 

Annotations: — As to {!) Refd. Trevanion v. Vivian (1752), 

2 Ves. Sen. 430. As to (2) Refd. Be Bowlby, Bowlby v, 

Bowlby, 11904] 2 Ch. 685. 

760. Where child has property.] — ^As on 

the one hand, parents are bound to maintain their 
children, where the children have no subsistence 
of their own, so, on the other hand, where the 
child has an annual income, the parent is not 


Nature of 


in. JBxteini of dut-u — C'h-iLi 
anoOieT s ^nistody ,] — a father n«.nT 
except nnder C, aid., c 39 a ii 

^ nw ohud in another’s ouRtodi 

( 188^7 


n. Includes teacliino,'\ — Main- 

tenance within Destitute Persons 
Act, 1894, includes teaching, & an 
order may be made which enable 
a destitute son to be taught a trade. 
— Sot^y V , Murray (1897), 16 

N. Z. L. R. 327.— N.Z. 

o. DufotUm of duty — Terminated 

on VMurrwge or /or^amiliotion.]— When 
a testetor has him^lf speomed the 
iv ? duration of inaintenanoe, 

that wlU be observed ; but the right 

IS WISS 


marriage or forisfamiliation of a child. 
— CkioK V . Noble (1886), 12 O. R. 81. — 

CAN. 

p. Transfer of riaht,] — A father, 
after the death of his wife, agreed In 
writing with her mother that she 
should, at her sole expense, have the 
custody, maintenance, & education of 
his children, in oon^deration of his 
renouncing his rights thereto & of other 
considerations: — Hdd: he could trans- 
fer his rights as a parent ; dc, in the 
absence of fraud, evldenoe of an otsd 
promise by him before the execution 
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bound, if that income be in his management 
to let it accumulate, & maintain the child out of 
his own pocket, but may apply that income to the 
child’s maintenance. But if the father has 
waived their right he cannot afterwards revive it ; 
though by his will he may put his son to election 
whether to take under the will & waive the 
interest, or to have their interest & waive all 
advantage of a bequest (Lord Talbot, O.). — 
Jenkins v. Jenkins (1736), Belt’s Supp. 260 ; 
1 Hov. Supp. 276 ; 28 E. B. 617, L. 0. 


;~Mentcl. Bouarhton v. Houghton (1750). 2 
VoB. Sen. 12 ; Clark v. Guise (1765). 2 Ves. Sen. 617 ; 
Forrester e. Cotton (1760), 1 Eden, 631 ; Cull & Hay t>. 
Showell (1773), Amb. 727 ; Tibbits v. Tlbblts (1816). 19 
Ves. 666 ; Boyle v. Boyle (1839). West temp. Hard. 662. 


761. -.] — ^Wellesley v, Beaufort 
(Duke), No. 2098, post. 

762. .] — Thomasset v. Thomasset, 

No. 26, ante, 

763. Parent not having means — Applica- 

tion to poor law guardians.] — If parents have not 
the means of providing proper food & nourish- 
ment for their infant children who are incapable 
of taking care of themselves, it is their duty to 
apply for the assistance provided by means of the 
poor laws. — B. v, Mabbett (1851), 6 Cox, C. C. 
339. 

Annoiaiion : — Mentd. R. V. Shepherd (1862), 6 L. T. 687. 

764. Effect of child’s misconduct.] — 

Waterhouse v. Waterhouse, No. 758, ante. 

765. Duration of duty — Not terminated on 
majority.] — ^Waterhouse v. Waterhouse, No. 
758, ante. 

Means of parent — Effect on allowance for main- 
tenance — Out of child’s own property.] — See Sub- 
sect. 2, post. 

Criminal liability for neglect.] — See Criminal 
Law, Vol. XV., pp. 854-857, Nos. 9372-9410. 

Neglect causing death.] — See Criminal 

Law, Vol. XV., pp. 792-794, Nos. 8669-8588. 

Liability under Poor Law & Vagrancy Acts.] — 
See, generally. Poor Law. 

Liability of married woman — ^Having separate 
estate.] — See Married Women’s Property Act, 
1882 (c. 76), ss. 20, 21, &, generally. Poor Law. 

Right of wife to pledge husband’s credit— For 
children’s maintenance.] — See Husband & Wipe, 
Vol. XXVII., pp. 193, 195, 206, Nos. 1609, 1610, 
1614, 1641, 1779-1785. 


B, On Whom Duty Falls, 

766. Parent having custody — Presumption 
under ChUdren’s Act, 1908 (c. 67), s. 38 (2)— Effect 
of separation agreement.]— A parent of a child 
cannot by a voluntary agreement, whether oral 
or in writing, get rid of the legal presumption 
created by above sub-sect., that for the purposes 
of that Act he has the custody of the child so as 
to render him liable imder sect. 12 U) of that Act 
for wilfully neglecting the child. — Brooks v, 
Blount. [1923] 1 K. B. 257 ; 92 L. J. K. B. 302 ; 
128 L. T. 607 ; 87 J. P. 64 ; 39 T. L. B. 168 | 


67 Sol. Jo. 299 ; 21 L. G. B. 160 ; 27 Cox, 0. C. 
399, D. 0. 

See, further. Criminal Law, Vol. XV., pp. 856, 
866, Nos. 9397-9401. 

767. Father.] — Legacies given by an uncle 
to children were paid to the father upon his 
entering with S. into security for paymenl to the 
children respectively at twenty-one. The father 
died insolvent, without having paid the legacies : — 
Meld : S. could not set off against the legacies 
maintenance paid by the father, since the father 
was bound to maintain the children.— Strickland 
V, Hudson (1708), 3 Bep. Oh. 166 ; 21 E. B. 767. 

768. Rights acquired by child — As 

creditor.] — S. having several young children & 
being much in debt, conveyed part of his lands 
in trust for payment of his debts, & by another 
deed conveyed other part to trustees for mainte- 
nance of his children. This last conveyance being 
voluntary, was declared void as to creditors, but 
good against S. himself, & therefore if his creditors 
should fan upon those lands for a satisfaction of 
their debts & thereby strip the children of their 
maintenance, the children should have a recom- 
pense out of the residue of the estate which S. 
had reserved to himself for his own maintenance ; 
& compared it to the case where creditors that 
have a lien upon the land take their satisfaction 
out of the personal estate, which was liable to 
other creditors of an inferior nature, who have no 
lien upon the land ; these creditors in equity shall 
stand in the place of the other creditors who had 
a lien upon the land & have a satisfaction out of 
that in their stead ; this case is the ^ame, for 
though the conveyance was voluntary in the 
father, yet he is bound by nature to provide for 
his children, & it is a sort of a debt.— Sneed v, 
Culpepper (Lord & Lady) (1717), 2 Eq. Cas. 
Abr. 255 ; 22 E. B. 216, L. C. 

liability for debts contracted by wife — 

In support of children.] — See Husband & Wipe, 
Vol. XXVII., p. 205, Nos. 1779-1786. 

769. Mother.] — There is no distinction between 
the settlement of children with the father or 
mother, for they are as much hers as the father’s, 

nature obliges her as much as the father, to 
provide for them ; so does the law & every argu- 
ment that holds for their settlement with the 
father, holds as to their settlement with the 
mother. The reason why children shall not gain 
a settlement where the wife gains a settlement 
only by intermarriage, is because it is not her 
family, but her husband’s, & she cannot give the 
children any sustenance without the husband’s 
leave. Since she is equally punishable with her 
husband for deserting her children, & therefore 
could not leave them behind her, they must gain 
a settlement with her (Parker, O.J.). — St, 
George’s Parish v, St. Katherine’s, South- 
wark (1714), Sess. Cas. K. B. 22 ; 93 E. B. 22. 


AnnotcAiona : — ^Rezd. R. v. Paulsperry (1727), 1 Bam. K. B 
iiJ Woodond, Northampton (1728). Fortes. Ren 

328 ; R. V. St. Mary NexWngtou (1843), 12 L, J. M. 0 
68 . 


of the agreement that ho would pa^ 
for the mainteniiuoe of the children 
was inadmissible. — ^W bioht v. McCabi 
(1899), 30 O. R. 390.— CAN. 


q. Right to compromise .] — A mother 
cannot oomprozxuse the right con- 
ferred by Deserted Wives* & Children’s 
Act, 1895, upon her child & upon the 
publlo to compel a father to provide 
maintenanoe for his destitute children. 
-“PU^WET V, SiLBBRBAUBR, 11923] 
C. P. D. 1.— s, AF. 


PART X. SECT. 1, SUB-SECT. 1.— B. 
769 1. Mother ,] — A husband peti- 


tioned the ot. for maintenanoe for the 
children out of the property of his wife, 
who had eloped, slating that his own 
means were not sufficient : — Held : Ahe 
children had no right in law or equity, 
during the life of their mother, to be 
maintained out of her separate estate, 
while their father was uving. — Hod- 
OKNff V, Hodoens (1837), 4 Q. Sc Fin. 
323 ; 7 E. R. 124.— IR. 

769 11. .] — ^A mother domiciled 

in England, but against whom juris- 
diotion is founded by arrestment, la 
liable in aliment to her child, not 
according to t^e law of Scotland, but 


according to the law of England, thougl 
she was domiciled in Scotland at 
date of her marriage. Sc of the child* 
birth. — ^Macdonald v, Maodonau 
(1846), 8 Dunl. (Ct. of Sess.) 880 ; 1 
Sc. Jut. 452. — SCOT. 


r, Father dead ,] — The widoi 
of an intestate, having obtained l^t^ 
of administration, received Sc got in hi 
personal estate, went isto ooonpatio 
of the real estate, reoei-^ the rents ^ 
profits thereof, 8c apent'^a oonslderabj 
sum in Improving It. She also 
talned the Infant heirs ot the intei 
tate, to whom no guardian hid b^ 
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Infants and Childben. 


Sect. 1. — Maintenance: Svb^seot. 1, B. C7> (a)*] 

770. Father dead~~Testament^ provision 

lor maintenance.] — Testator gave his wife £400 
a year in addition to £500 a year under her settle- 
ment, in consideration of the expense & care she 
would incur in the maintenance of their children ; 
she must maintain them when at home ; but is not 
to be charged with education, or maintenance at 
school. — Collier v. Collier (1796), 3 Ves. 83 ; 
80 B. B. 878, L. C. 

771. j — X mother is not boimd to main- 

tain her son, & if she does, & seeks to recover from 
him or his estate advances made for his mainte- 
nance after his majority, she must prove a contract 
in order to establi^ a debt. Testator by his will 
bequeathed to his son certain legacies, & gave 
him a share in the residuary estate payable at 
the age of twenty-eight years, with a trust to 
apply the income in maintenance, & appointed 
his wife & another son guardians & exors. The 
legatee was an infant at testator’s death. He 
attained the age of twenty-one years when the 
legacies were paid to him with the widow’s assent. 
After the death of the legatee, the widow made a 
claim for past maintenance, both during his Infancy 
& after his majority : — Held : any claim during 
minority had been clearly waived by payment of 
the legacies, & in the absence of contract the claim 
of the majority could not be allowed . — Re Cot- 
trell’s Estate, Joyce v , Cottrell (1871), L. B. 
12 Eq. 566 ; 41 L. J. Ch. 70 ; 26 li. T. 405 ; 10 
W. B. 1076. 

Annotation : — Consd. Re Moulton, Graliamo v, Moulton 
(1906), 94 L. T. 454. 

772 . Under Married Women’s Property 

Act, 1882, (c. 75), s. 21 — Separate property.] — 

A married woman, even though possessed of 
separate estiite, cannot be required to contribute 
to the maintenance of her father \mder Poor 
Belief Act, 1601 (c. 2). s. 7, & the amending enact- 
ments. The only liability of a married woman 
for the maintenance of her relations is the liabDity 
expressly imposed on her by Married Women’s 
Property Act, 1870 (c. 93), s. 14, & Married 
Women’s Property Act, 1882 (c. 75), s. 21, where 
she has separate property, to maintain her children 
& grandchildren. — ^Pontypool Union v. Buck, 
[1906] 2 K. B. 896 ; 76 L. J. K. B. 66 ; 95 L. T. 
795 ; 71 J. P. 5 ; 23 T. L. B. 17 ; 4 L. G. R. 
1148, D. C. 

Liability for neglect — ^Failure to provide food & 
shelter.] — See Criminal Law, Vol. XV., p. 793, 
No. 8666. 

778. Grandparents.] — Dacres (Lady) v. Chute 
(1682), 2 Oas. in Ch. 104 ; 22 E. B. 867, L. C. ; 
eubsequent proceedings (1683), 1 Vem. 160. 

774, J — ^ parent is boimd by nature to 

support a t^^d ; but this has not been extended 
to grandchildren, & therefore not entitled to 
interest. — ^Haughton v. Harrison (1742), 2 
Atk. 329 ; 26 E. B. 600, L. C. 

.4nnoto«on« .---Refd. Mole v. Mole (1758), 1 Dick, 311, 
Mentd. Ive t>. Ktog (1852), 16 Boav. 46 ; Re Faulding's 
Trust (1858), 26 Beav. 263. 

775, Father alive.] — ^A grandfather is not 

bound to provide for a grandchild, especially 
where a father is living at the time of the will, & 
after testator’s death. — Elton v. Elton (1747), 


3 Atk. 504 ; 1 Ves. Sen. 4 ; 1 Wils. 159 ; 26 E. B. 
1091, L. 0. 

Annotatitm : — ^Mentd. Booth v. Booth (1799), 4 Ves. 899. 

776. Father-ln-law.l — ^B. v. Pbnnoyr (1726), 
Sei^. Cas. K. B. 141 ; 1 Bott. 400 ; 93 E. B. 
148. 

777. Stepfather.] — A husband is not boimd to 
maintain his wife^s child by a former husband. — 
TuBB V. Harrison (1790), 4 Term Bep. 118; 100 
E. B. 926. 

Annotations : — ^Distd. Stone v, Om (1799), 8 Esp. 1. Oonsd. 

Cooper V, Martin (1803), 4 East, 76. 

778. In loco parentis.] — ^Though a hus- 

band is not bound to provide for thd children of 
his wife by a former husband, yet if he takes them 
into his house, & they become part of his family, 
he shall be deemed to stand loco parentis, &; be 
liable in a contract made by his wife for their 
education. — Stone v, Carr (1799), 8 Esp. 1, N. P. 

779. .] — Deft., who was the step- 

father of pltfs., dt who stood towards them m 
the position of a father, was held in the circum- 
stances not entitled, in the absence of an agree- 
ment, to chi^e for their maintenance while they 
lived with him after their mother’s death out of 
the income from the property to which they were 
entitled imder their mother’s will, & which he 
received while they lived in his house, deft, having 
failed to discliarge the onus of proving that such 
an agreement had been made . — Be Moulton, 
Grahams v. Moulton (1906), 94 L. T. 454 ; 22 
T. L. B. 380, C. A. 

780. .] — One who marries a widow, having 

children by ner former husband, is not bound to 
maintain such children, though they were main- 
tained by the widow before her second marriage, 
when her second husband acquired her former 
means. Therefore, if the second husband main- 
tain such children, it is a good consideration for a 
promise by them when they come of age to repay 
the expense of their maintenance respectivwy : 
especially where the second husband was a man 
of small substance, & the children had a com- 
petent provision to receive when they came of 
age^ wmeh was to accumulate for them in the 
meantime, he made no application to Chancery 
for an allowance out of the fund, as he might 
have done. 

The wants of the children are only a g^round for 
an order of maintenance on the parent, if of suffi- 
cient ability. But when she has parted with 
that ability by her second marriage she is no 
long liable . . . ceasing to be of ability, the 
maintenance of the children could not have been 
enforced by an order against her &; therefore 
could not have been enforced at all (Lawrence, 
J.). — Cooper v. Martin (1803), 4 East, 76 ; 102 
E. B. 759. 

Annotations: — Oonid. Eastwood v. Kenyon (1840), 11 Ad. 

& El. 438. Bold. Urmston v. Newcomen (1836), 4 Ad. 

Sc El. 899 ; Mannd v. Mason (1874), L. R. 9 Q. B. 254. 

781. ••] — ^If a husband educate his wife’s 
child by a former husband, he cannot recover 
compensation from such child when it comes of 
age. — ^P elly v. Bawijns (1804), Peake, Add. 
Cas. 226, N. P. 

See, note. Married Women’s Property Act, 1882 
(c. 76), s. 1 (1). 


appointed : — Held : the personal estate, 
Sc the proceeds or profits of the r^ 
estate come to her hands, must first be 
appli^ towards payment of debts. Sc 
then to reimburse nor for sums n>ent 
In the infants* maintenance . — Re rba- 
V. Brazhx (1866), 11 Or. 

..—“CAN. 

t. S'athet*s edBeeutofs.)— Under Desti- 


tute Persons Act. 1894, an order mai 
be made against the exors. of thi 
father of a destitute person for th< 
maintenaoe of such dee^tute pusox 
out of estate of his deceaeod fathw 
although no order has been inadi 
asainst the father himself whilsi 

J® ofdor oi^ot ht 
made wltimnt e^Oepoe that tiSre an 


assets of the deceased father in the 
hands of the exors. — S milky e. Mubiuy 
(1897), 16 N. Z. L. R. 387.— N.Z. 

a. Stepmother,] — A stepmother is 
not liable super /ure naturm to ailment 
a stepson. — ^M acDonald % Mac- 
Donald (1846), 8 ImnL (Ot4 of Sees.) 
680 ; 18 Jixr. 456 8COT. 
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Part X.— Maintbnancb and Advancement. 


C. IdabUUy of Parent to Third Parties, 

{a) In General, 

782. Necessity for contract by parent — ^Express 
— Question for Jury.] — li a lad goes on 
“ pp g ^th a view to his being bound an apprentice, 
his intended master cannot charge for his board 
& lodging for the first month, nor perhaps for so 

conducts himself properly. But 
if he stevs for many months, behaving ill after 
complaints to his father of his misconduct, it will 
be for the jury to say whether there was any 
contract, either express or implied, that his father 
should pay for his board & lodging. — E abbatt v, 
Burghabt (1828), 3 C. & P. 381, N. P. 

AnjMtation Distd. Harrison v. James (1862), 7 H. & N. 

oU4, 


788. 


Board & 



V, 


Hew (1720), 11 Mod. Rep. 336 ; 88 E. R. 1074. 

784. ^.] — If a person take a lad 

a month on liking , with the intention of hia being 
bound as an apprentice, if ho & the lad suit one 
another, & the 1^ stay several months without 
any indenture being executed. If no fresh agree** 
ment were entered into he is not entitled to charge 
for the board ^ & lodging of the lad whom he 
employed in his trade, & by consequence he is 
not entitled to set it off in an action by the lad's 
father for money lent. — ^Wilkins v. Wells (1826), 
2 0. & P. 231. N. P. 

An^taiion Distd. Earratt v, Burgliart (1828), 3 C. & P. 

c>51 • 


— A. placed his son with 
B., a chemist & druggist, who intended to pass 
his examination at Apothecaries' Ball, but was 
flayed in so doing by ill-health. It was intended 
that A.'s son should be app^nticed to B., but he 
stayed for five years with B. having his board & 
lodging, & being taught the business of a chemist 
& druggist, &; he then left B., & was never appren- 
ticed to him : to entitle B. to recover 

for board, lodging, & teaching of A.'s son, the 
jury must be satisfied that A.’s son was placed 
with B. upon an agreement or understanding that 
B. w^ to be paid for his board & lodging & for 
teaching him ; but if the jury were not so satisfied, 
or if they thought that A. 's son was not to be paid 
for till B. had passed his examination at Apothe- 
caries* Hall &; that A.'8 son was then to be appren- 
ticed to B. as an apothecary, B. was not entitled 
^ recover anything for the board & lodging 8c 
teaching during the five years. — ^Attwaters v, 
OouBTNBY (1841), Oar. & M. 61, N. P. 

786. .] — No one is bound to 

pay another for m^taming his children, either 
legitimate or illegitimate, except he has entered 
mto some contract to do so. 


Every man is to maintain his own children as 
he himself shall think proper, &; it requires a con- 
tract to enable another person to do so, & charge 
him for it in an action. — Seaborne v, Maddy 
(1840), 9 0. & P. 497, N. P. 

787. .] — Deft, being desirous 

of apprenticing his son te plt^., it was verbally 
a^eed between them that the son should go on 
trial for a month, & if the parties were satisfied, 
he should be bound apprentice for four years, 
deft, to pay a premimn of £100 by instalments. 
The son went on trial &; remained above sixteen 
months, when deft, removed him. No deed of 
apprenticeship was executed, or any part of the 
premium paid : — Held : pltfs. could not recover 
for the son’s board & lodg^g during any part of 
the time he remained with them. — Harrison v. 
Jambs (1862), 7 H. & N. 804 ; 31 L. J. Ex. 248 ; 
168 E. R. 693. 

788. Liability excluded by contract.] — ^Where 
the father of a child, legitimate in point of law, 
placed it with its grandmother, pltf., at her 
request, on an express undertaking given by her, 
t^t the father would never be asked a shilling 
either for her maintenance, clothes, education, or 
journey; & the child was subsequently delivered 
to its mother, who was living in adultery, where 
she was ill-treated, & became at last in a state of 
helplessness & destitution, Sc was again taken 
care of by her grandmother ; the father having 
no notice of the ill-treatment of the child, or of 
the change of custody from time to time : — Held : 
the father might reasonably be taken to have 
supposed that the child remained in the custody 
of pltf., at whose iostance it was delivered over, Sc 
pltf. was providing for it at her own expense, so 
as to rebut any implied promise on his part to 
pay pltf. for the board, maintenance, clothing, & 
education of his child, even supposing that such 
an imdertaking can be implied at law, by reason 
of the relationship of father Sc child. 

• Qu, : whether at common law, a parent is 
boimd to support his legitimate offspring, so as to 
raise an implied contract on his part, on the neglect 
to do so, to pay a stranger for necessaries supplied 
by him for the use Sc sustenance of the cMd. — 
URMSTON V. Newcomen (1836), 4 Ad. Sc El. 899; 
6 Nev. Sc M. K. B. 464 ; 5 L. J. K, B. 175 ; 111 
E. R. 1022. 

Armotationa: — Be!d. Dlokenson v, Wright (1860), 5 H. & N. 

401 ; Ooldlngham Parish Coimoil v. Smith, [1918] 2 K. B. 

90. 

Authority of wife to pledge husband's credit — 
For necessaries for children.] — See Husband Sc 
Wipe, Vol. XXVII., pp. 193, 195, 206, Nos. 1609, 
1610, 1614, 1641, 1779-1786. 


PART X. SECT. 1, SUB-SECT. 1.— 
C. (a). 

TOS i. Necessity for contract by jHxreti^ 
•^Boepreas or immieSr—Bowrd lodg- 
ing ,] — Where a father whose ohlldres 
are maintained by another, & whe 
could have obtamed possesBion. ol 
tnelr persons by habeas corpus, allowc 
them to be so maintedned he is liable 
for theh support Sc maintenance to the 
person in whose oare suoh children are. 
—Hughes v, Rees (1884], 10 P. R 
301 ; revad, 9 O. R. 118.— CAN. 

783 ii. ,] — Action f 01 

maintenance of infant. Deft.*s wife, 
havl^ died, deft, requested pltf.'c 
V*® ohajw of the child, wblol] 
over three years, when the 
MUd was returned to her father 
was no formal promise by the 
tor the keeping of the 
22r 'V — ^ there was no formed 
to pay by deft, there was n 


ormal promise to keep the dhll< 


without remuneration, 8c, as there wai 
a request, an eus^reement to pay should 
be Implied^—MUHRO v. Ibvins (1893), 
9 Man. L. R. 121.— CAN. 

788 111. — ,] — Pltf, oared 

for Sc ma i ntain ed deft. *8 infant son foi 
a p^od of more than twelve years, the 
child when two years old ffolng to Uve 
with pltf. Sc remaining until he wai 
t^en away by deft, at the age ol 
fifteen : — add : some oompensatios 
was contemplated between the parties j 
there was an Implied contract, enf oroe* 
able at law, to pay a quardum meruit,-^ 
Latimer v. Bill (191^, 9 O. W. N. 
236 ; 35 O. L. R. 86.~^AN. 

7 ?? -.l—Defts. being 

married Sc the parents of a* child, the 
wife's sister tocni the child soon altei 
its birth, upon an agreement made 
between the ulfe Sc her sistor, to whlob 
toe h^bf^ was not a party, that the 
n^e ^^d pay 88.50 per week for toe 
child's keep, as a membw of toi 


sister's family Sc her husband (pltf.). 
A new agreement was afterwards made 
in place of the old one, that nothing 
should be paid, but that the ohUd 
should be given to pltf.'s wUe & him. 
Pltf. Sc his wife madntahied the child 
until it was taken from them by defts.. 
Sc pltf. then brought this action in 
which he was awamd in a county ot. 
8452, as toe value of the child's 
maintenance : — Held : pltf. was en- 
titled to toe sum awarded. — Ohilds v, 
Fobjtar (1921), 67 D. L. R. 17 ; 61 
O. L. R. 210.— CAN. 


b. In wriUno — Board <fr 

education for more than one pear.]— 
Upon an action brought against the 
exora. of a testator for the board Sc 
eduoatlon of testator’s dgughtor, an 
oral contract with testator, at toe most 
for three years, was proved. Sc know- 
ledge of his deato being shown by pltts. 
toemselveB, by Charges made In toeir 
account: — Held: toe contract not 
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Infants and Children. 


Sect* 1. — Maintenance: Sub^aect* 1, C. (a), (6) 

Maintenance of Illegitimate child.] — See Ba)3- 
TARDY, Vol. Ill,, pp. 384-387, Nos. 229-252. 

Child maintained In hospital*] — See Pubuc 

^Qradth. ^ 

Liability under Public Health Act, 1875 (c. 55), 
s. 182.] — See Public Health. 


(6) For Debts contracted by Infant, 


789. Debts due to extravagance.] — Simpson v, 
Kobertson (1793), 1 Esp. 17, N. P. 

790. Reasonable allowance already made.] — 

Where a father gives his son a reasonable allow- 
ance for his expenses, the son is solely liable ; 
neither shall the father be liable even for neces- 
saries. — Obantz V. Gill (1796), 2 Esp. 471, N. P. 

791. No liability apart from contract.] — Heal- 
ing v. Healing, No. 767, ante. 

792. Express or implied — Clothes supplied 

to child.] — father is not liable to pay for clothes 
furnished to his son, though under age, without 
some proof of a contract on his part, either express 
or implied. — Blackburn v. Mackey (1823), 1 
C. & P. 1, N. P. 

Annotationa : — Confd. MortlnioTO v. Wright (1840), 6 M. 

W, 482. Reid. UmiHion v. Newcomen (1836), 4 Ad. &, 
El. 899 ; Shelton v. Sprlngett (1851), 11 C. B. 452. 

793. ,] — A father is not bound 

to pay for clothes furnished to his son, without 
some contract, express or Implied, on his part to 
do so. — Pluck v. Tollbmache (1823), 1 C. & P. 
6, N. P. 

794. .] — ^To charge a father 

ydth the amount of clothes supplied to his son, it 
is es^ntiai that the clothes should have been 
supphed either with the assent of the father, or 
by his authority ; &; the father is the person to 
judge what is proper for his son. — Kolpe v. 
Abbott (1833), 6 C. & P. 286, N. P. 

Annotation Reid. Law v. Wilkin (1837), 6 Ad. & El. 718. 


795. ,] — ^A schoolmaster has no 

right to charge for wearing apparel which he has 
caused to be supplied to a scholar without the 
sanction, express or implied, of the parent or 
guardian of such scholar. — Clements v. Williams 
(1837), 8 0, & P. 68, N. P. 

796. Implied authority to pledge credit.] — 
Healing v. Healing, No. 767, ante. 

, Q'l^stlon for Jury.] — ^Where a minor 
orders articles which aiTe necessary & suitable to 
his situation in life, it is a question for the jury, 
imder all the circumstances of the case, whether 
they can infer an authority given to that effect 
father.— Baker v. Keen (1819), 2 Stark. 

Aimotcdiotw Md. Rolfe v. Abbott (1833), 6 C. & P. 286 : 
Sbolton V. Sprlngett (1851). 11 C, B. 452. ^ » 

- , . •] — A father sent his son, aged 

fourteen, to a scnool at a distance. Being in 


want of clothes, the boy ordered a suit at a tailor’s 
in the town, wore them. So took them home in 
his box. There was no evidence that his father 
saw them, or knew of the supply, or had given 
any directions as to the mode by which he was to 
be supplied : — Held : there was a case to be 
submitted to the jury, of an authority in the son 
to give the order on behalf of his father. — ^L aw 
V. Wilkin (1837), 6 Ad. & El. 718 ; 1 Nev. & P. 
K. B. 697 ; Will. Woll. & Dav. 236 ; 6 L. J. K. B. 
166 ; 112 E. R. 276. 

'Annotations: — ^Dbtd. Mortlmore v. Wright (1840), 6 M. & W. 
482. Refd. Shelton v. Sprlngett (1851), 11 C. B. 452. 

799. Necessaries.] — ^Maclisb v. Nicholl 

(1844), 3 L. T. O. S. 74. 

SeCi further y Part V., Sect. 6, ante. 

800. Mere relationship Insufficient.] — 

The moral obligation which a father is under to 
provide for liis child imposes on him no liability 
to pay the debts incurred by the child, & he is 
not so liable, unless he has given the child authority 
to incur them or has contracted to pay them. 
Deft.’s son, an infant of twenty years of age, had 
lodged for some time with pltf., during a part of 
which he had earned wages, &; paid for his board, 
etc. He afterwards fell ill, & was unable to pay 
for the necessaries with wliich pltf. continued to 
supply him. Pltf. applied to his father for money, 
who wrote in answer, that he could not advance 
any at the time, but his son would come into 
possession of money in the following month, when 
he would be twenty-one, & would then be able 
to pay what he owed pltf. himself : — Held : this 
letter was no admission of a liability in the 
father. 

From the moral obligation a parent is under to 
provide for his children, a jury are, not unnaturally, 
disposed to infer against him an admission of a 
liability in respect of claims’ upon his son, on 
groimds which warrant no such inference in 
point of law. ... If a father does any specific 
act, from which it may reasonably be inferred that 
he has authorised his son to contract a debt, he 
may be liable in respect of the debt so contracted : 
but the mere mor^ obligation on the father to 
maintain his child affords no inference of a legal 
promise to pay his debts (Lord Abinger, O.B.). 
— ^Mortimore V. Wright (1840), 6 M. & W. 482 ; 
9 L. J. Ex. 168 ; 4 Jur. 465 ; 151 E. R. 502. 

Annotations : — ^Refd. Linogar v. Hodd (1848), 17 L. J. C. P. 
106 ; Shelton v. Sprlngett (1851), 11 C. B. 452 ; Dickenson 

V. Wright (1860), 5 H. & N. 401 ; Bazeley v. Border 
(1868), L. K. 3 Q. B. 559 ; Healing v. Healing (1902), 51 

W. K. 221 ; Coldlnghain Parish Council v. Smith, [191 8 J 
2 E. B. 90. 

801. ,] — The mere moral obligation 

on a parent to maintain his child, affords no legal 
inference of a promise to pay a debt contracted 
by him, even for necessaries. — Shelton v, 
Springett (1861), 11 C. B. 462 ; 138 E. R. 649. 

Annotations: — ^Retd. Lee v. Bessie (Owner), [1912] 1 K. B. 
83 ; (3oldlngham Parish Council v. Smith, [1918] 2 K. B. 
90. 


— one upon Lostator. ir 
action could not he main- 
thereon against the exors. after 

Ladiks of 

( 1861 ). 

PART X. SECT. 1, SUB-SECT. 1.— 
C. (b). 

^^^honty to pledge 

upon their 
lurnlshed to several of deft. *8 

viously to this deft, bad oaused to be 


inseii^d once in one of the daily paper 
published in the place. Sc taken in bj 
the person by whom pltf. was employee 
a notice to the effect that he would noi 
be responsible for any debt oontractec 
in hte name from that date without hli 
written order ; but after the goods ii 
question had been furnished to his sons 
he wrote to pltf. stating that he woulc 
not in any way be responsible for anj 
debt incurred by any of his sons tronc 
& .fifter that date iinless imder hif 
written order : — JFIeld : in the absence 
f spelling the presumptloi 

® Jjuthorlty to his sons to con- 
^ name, the fact 

SniS? ^ wjtolea at deft.*i 

house for his sons, & ^e langvuige ol 


his letter to pltf. were quite sufficient 
to justify the Jury in finding deft, 
liable. Sc it was not necessary to go 
further Sc prove the infancy of the 
sons. — H ayman V, Hbward (1868), 18 

n — CAN- 


0 . No liatnlitv apart from contract 
— Express or implied — Dental eenHoes,] 
— Applt. instructed his unemanclpated 
minor son to visit a dentist Sc have a 
tooth extracted. He specially in- 
structed him not to have any teeth 
filled. The son visited resp.. Sc in- 
formed him of these instructions, but 
resp. persisted in doing other work. Sc 
aotuafiy in the course of his servioes 
extracted eight teeth Sc filled seven. 
Another unemanetpated minor son also 
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802. Subsequent promise to pay — Construction 
of letter.] — ^Pltf., a tailor, having fiimished goods 
to deft/s son, an infant, while at A., deft, repu- 
diating all liability on his part, on the ground that 
the goods were not necessaries, wrote to pltf. as 
follows ; “ Should you think fit to keep entirely 
from him, by yourself or agent, & not trust him 
any further sum, or molest him in any way, & 
he does not, through your infiuence, introduction, 
or advice, contract any further debt, I will pay 
you one moiety, & try to provide the means for 
him to pay the other. If you do not at once agree 
to this, you are open to take any step you may 
think proper ; but, in case you do, I wish to have 
the account sent to him here per return of post.** 
Pltf. sent the account, but did not in terms accept 
the proposal contained in the above letter, though 
he did not in fact molest the son : & some months 
afterwards hp caused liis attorney to write to deft, 
intimating his willingness to accept from him one 
half his claim, but reserving to himself his rights 
against the son for the remaining half : — Held : 
these letters did not constitute such an agreement 
as to entitle pltf. to sue the father for the moiety 
of the account. — ^A ndrews v , Garrett (1859), 
6 C. B. N. S. 262 ; 33 L. T. O. S. 92 ; 141 E. R. 
466. 

Annotation: — Mentd. Holmes v. MiUjhell (1859), 7 C. B. 

N. S. 361. 

Compare Agency, Vol. I., p. 408, No. 1066. 

808. Money lent — At parent’s request.] — 7n- 

debitatua assumpsit will not lie against the father, 
at whose request pltf. lent money to his son. — 
Butcher v. Andrews (1698), Garth. 446 ; Comb. 
473 ; 1 Salk. 23 ; 90 E. R. 858. 

Annotation : — Mentd. Marriott v. Lister (1762), 2 WUs. 

141. 

804. Liability assumed by parent — No 
right to recover.] — ^A father voluntarily paid a 
debt due to a bank from his son, & the father 
afterwards died insolvent : — Held : there was no 
debt from the son to the father’s estate. — G raham 
V. Wickham (1862), 31 Beav. 478 ; 64 E. R. 1224 ; 
on appeal (1863), 1 De G. J. & Sra. 474, L. JJ. 

805. Goods supplied at parent’s request — Deal- 
ings by parent with goods — Credit given to child.] — 
Goods are supplied to a minor upon a fraudulent 
representation by his father, that he is about to 
relinquish his business in favour of the son, 
although the credit is given to the son, the father 
dealing with the proceeds, is responsible in assumpsit 
for goods sold & delivered. — B iddle & Loyd v. 
Levy (1816), 1 Stark. 20. 

Annotation: — Mentd. Rumsey v. N. E. Ry. (1863), 14 C. B. 

N. S. 641. 

806. Medical attention — At parent’s request.] — 

Stonehousb v. Bodvil (1662), T. Raym. 67 ; 
83 E, R. 37. 

807. Without parent’s knowledge.] — A. 

had several of his children residing in a house 
distant from his own, in the charge of B., a ser- 
vant s — Held : if an accident happened to one of 
the children, A. was liable to pay for its cure, 
although he did not know the surgeon who was 
called in, & although the accident might have 
arisen from the carelessness of the servant. — 
Cooper v . Phillips (1831), 4 C. & P. 681. 


(c) WJien Faiher and Mother Separated* 

Implied authority of wife to pledge husband’s 
credit — ^For maintenance of children.] — See Hus- 
band & Wipe, Vol. XXVII., p. 206, Nos. 1779- 
1786. 

808. Jurisdiction of court — Maintenance after 
dissolution of marriage — Order for payment to 
interveners out of settled fund — Custody awarded to 
interveners.] — ^After a marriage has been dis- 
solved on the ground of the husband’s adultery & 
cruelty, applications for the custody of the 
children were made by both the parents, & also 
by the relatives of the husband who had been 
aUowcd to intervene & be heard upon the question. 
An application was also made by petitioner for 
an alteration of the marriage settlements. The 
ct., being of opinion that neither of the parents 
was fit to have the care of the children, ordered 
that the interveners should have the custody 
of them, the parents being allowed reasonable 
access. With respect to the settlements esti- 
mating the husband’s annual income, after paying 
the wife’s outstanding debts & the cost of the 
suit, at £1,169, of which £943 was the income of 
settled property, to which the wife had contri- 
buted £3,000, it ordered that out of the settled 
property £200 a year should be paid to the inter- 
veners for the maintenance &; education of the 
children. — Chetwynd v. Chetwynd (1866), L. R. 

I P. & D. 39 ; 36 L. J. P. & M. 21 ; 13 L. T. 474 ; 

II Jur. N. S. 958 ; 14 W. R. 184. 

Annotations: — ^Mentd. Hamilton t?. Hector (1871), 40 

L. J. Ch. 692 ; Godrich i>. Godrich (1873), L. R. 3 P. & D. 

134 ; Gladstone v. Gladstone (1876), 1 P. D. 442 ; Con- 

stantlnidi v. Constantlnidi, [i9051 P. 253 ; Collins t>. 

Collins (1910), 26 T. L. R. 600. 

809. .] — Thomasset V. Thomasset, 

No. 26, ante, 

810. Not affected by previous agree- 

ment of parties.] — The statutory power of the 
ct. in relation to the maintenance & education of 
children after a decree for judicial separation or 
for dissolution of marriage is not affected by any 
previous agreement between the parents. — ^Bishop 
V, Bishop, Judkins v, Judkins, [1897] P. 138 ; 
66 L. J. P. 69 ; 76 L. T. 409 ; 45 W. R. 667 ; 
13 T. L. R. 366 ; ^41 Sol. Jo. 559, 0. A. 

811. Annuity provided for maintenance — Sub- 
sequent cohabitation — Rights of children to annuity.] 
— ^After a separation between a husband & wife 
an action was brought by the wife’s mother agai^t 
the husband for necessaries supplied to the wife, 
& was settled by arbn. Under the award two 
deeds were executed, by one of which a previous 
post-nuptial agreement & warrant of attorney 
were recited, & in pursuance of them an annuity 
was made payable to the wife for her separate use 
out of trust property to which the husband was 
beneficially entitled. By the other deed covenants 
were entered into by trustees on behalf of the 
wife that she would not molest the husband, & 
for indemnifying him against her debts, &; that 
out of the annuity granted by the other deed the 
wife would support the children whom the husband 
covenanted to leave imder her charge ; & there 
was a proviso in the latter deed maki^ it void on 
the husband & wife again cohabiting. The wife’s 
conduct rendered her unfit to have the care of 


visited reap, without the knowledge of 
his father, & had eighteen fillings per- 
formed. Applt. was not proved to 
have been aware of the work that was 
being done : — Held : on appeal from 
a magistrate's judgment /igamst applt. 
for the total amount of au these ser- 
vices, there was no contract express 
or implied by which the judgment 
could be juKtmed ; the services were 


not necessaries ; &, save as to a tender 
to pay for the extractions only, the 
judgmeSFt must be set aside. — M cCal- 
LUM V, Hallbn, [19161 E. D. L. 74. — 
S. AF. 

d. Medical attention — Without par^ 
ent*8 consent ,] — If a doctor or a 
dentist performs services of an im- 
portant character to a minor, residing 


with his father, involving a considerable 
expenditure, without asking for or 
obtaining the consent of the father, 
where such consent can keadily be 
obtained or asked for, in fuch a case 
the services rendered are performed 
at the risk of the doctor or dentist, &, 
if the father repudiates liability, he is 
entitled to do so. — M oCallum e. 

, 119161 E. D. L. 74.— «. AF. 
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Infaitts and Children. 


t. 1. — Mainienanoe : Sub-sect* 1, C. (c); «te5- 
sect. 2, A,t jg« <£r C, (a).] 

the children : — Held : after Bubsequent cohabita- 
tion the children had no title to maintenance out 
of the annuity. — Crouch v. Waixer (1869), 4 
De G. & J. 302 ; 83 L. T. O. S. 216 ; 7 W. R. 623 : 
. 117. L. C. 

— Mentd. Nlcol V. Nlcol (1886), 31 Ch, D. 624. 


Sub-sect. 2. — Maintenance out op Infant’s 

Property. 

A, In General, 

SeCy nowy Trustee Act, 1926 (c. 19), s. 31. 

812. Powers of maintenance — Education*! in- 
cluded.]~Testator directed his trustees to pay 
to his widow the sum of £100 per annum for the 
maintenance & support of each of his children 
until he or she should attain twenty-one, with 
power to increase or decrease such allowance ; & 
he empowered his trustees, with the consent of 
his widow, to advance any sums not exceeding 
in the whole one-fourth of the presumptive share 
of any chOd for his or her placing out or advance- 
ment in life, or otherwise for his or her benefit ; 
the residue to be held in trust for all the children 
of testator, who being sons should attain twenty- 
one, or being daughters should attain twenty- 
five or marry, without any provision for the 
maintenance of unmarried daughters during the 
interval. 

On a petition by the trustees, under Lord St. 
Leonards* Act, for the opinion of the ct. : — 
Held : (1) the trustees had no power either under 
23 & 24 Viet. c. 146, s. 26, or by way of 
interest on their contingent shares, to allow 
maintenance to unmarried daughters during the 
interval ; but the advancement clause enabled 
them to advance the necessary sums of money 
for the pui^ose ; (2) the trustees would be justified 
in increasing the allowance for infant daughters 
of testator so as to meet the expenses of education 
as included in maintenance support . — He Breeds’ 
Will (1876), 1 Ch. D. 226 ; 46 L. J. Ch. 191 ; 24 
W» It. 200. , 

813. Trustees without legal estate.]— 

The legal operation & effect of clauses for main- 
tenance & advancement where no legal estate 
is vested in the trustees discussed & sta^d. 

The question then arises, what is the legal 
operation & effect of these clauses ? Where fiie 
legal estate in fee is vested in trustees, the powers 
are equitable powers only. But where no legal 
estate is vested in the trustees, as is the case in 
reference to the questions raised in this action, it 
^ order to give effect to the clauses 

they stand, to imply some legal right or estate 
in the trustees ; unless such an implication is 
made, the trustees could not execute the power 
applying ” the rents which is conferred upon 
them, nor could they accumulate the surplus 


part X. SECT. 1, sub-sect. 2.— A. 

. 1 •* J^pluntary maintenance. ]-~When 
the father of a chUd ImpUedlr con- 

m^tenance, he himself benefltinir by 
this appropriation In being relievTd of 
bmden of her support, the ot. 
per^t snoh money to be 
money appro- 
P*!i®J®d.~MoOARTHy v. Qrxxn ( 1871) 
6 Nfld. L. R. 414.— *NFLD. 

part X. SECT. 1, BUB-SECT. 2.— B. 
8161 . JwU^ion to order mainte* 


rents according to the direction given to them ; 
nor could they raise the money for advancement. 

« t then a legal estate or merely legal powers 
implied ? If the former, it would, I appre- 
hend, regard bein^ had to the maintenance clause, 
be arguable that it was at least a legal estate to 
arise on the determination of the preceding life 
estate, & to continue during the respective lives 
of the children presumptively entitled so long as 
they were under age in their respective shares, 
& that such an estate would be a determinable 
estate of freehold pur autre vie , & sufficient to 
support the limitation to the minors respectively 
if construed as contingent remainders. But, In 
my opimon, to imply an estete in the trustees 
would be going beyond what is necessary & would 
not be justifiable, having regard to the other 
parts of the will where the estates are expressly 
devised to trustees. I think then the right con- 
struction is to imply a legal power in the trustees 
named in the will to enter upon the devised lands, 
to take the profits sufficient to enable tbATn to 
execute the express power of maintenance, & the 
direction or trust to accumulate the surplus rents ; 
& also a legal power in the same trustees by way 
of revocation of uses or otherwise, sufficient to 
enable them to raise the money required for 
advancement under the express power of advance- 
ment. These powers would pass to new trustees. 
The power to appoint new trustees expressly 
declares that the powers & discretions vested in 
the trustees named in the will shall be exercisable 
by the trustees or trustee, for the time being, of 
the will (Chitty, I.).— Dean v, Dean, [18911 3 
Ch. 160 ; 60 L. J. Ch. 663 ; 66 L. T. 66 ; 89 W. R. 
668; 7T. L. R. 679. 

Annotations Re Stamford & Warrington. Payne 

?i ^ Symes v. Syines, 

U8961 1 CK* Wrlghtson, Battle-Wrlghtson v. 

5 White v. Summers. [1908] 2 
2/i Norrington, Norrington v. Norrington 

Iv X* Xj« Iv» 9q# 

J5. J uriadiction of Court * 

814. Jurisdiction to order maintenance — Out 
of sum recovered by infant.] — Where an infant 
recovers by a decree of the ct., the ct. may, with 
the approbation of the infant’s relations, allot the 
infant a maintenance, though no provision in the 
trust for that purpose ; & this is founded on 
imtural equity. — Englefibld v, Englefield 
(1691), 2 Vern. 236 ; 23 E. R. 763. 

815. -- — Fund must be free from incum- 
brances.] — Where the ct. can be satisfied that the 
fund IS clear, an allowance for maintenance will 
be allowed, pending the account, to the residuary 
legatee ; not, if an accounting party. — Wartbr 

“T7 13 Ves. 92 ; 33E. R. 229, L. C. 

Annotation : — ^Mentd. Plgby v. Boycatt (1845), 4 Hare, 444. 

816. Consistently with benefit to children.] 

— ^Wellesley v. Wellesley, No. 1178, post , 

, 317. — - Infant out of Jurisdiction.]— The ct. 
has authority to order maintenance tor infants 
out of the jurisdiction, if the circumstances of 


ewlloation by the mother 
ants for payment to 
administrators 
annexed of the estate of a 
person, of moneys to which 
will ®atitled under 

r^d^t ^ I ^ infanta were 

^ ferelgn country, & hca* 
appointment as guardian was made by 
<»urt, testator Ihavlng been 

al&wanoe for 
future maiatwjsiBoe. Upon such an 


application the welfare of the Infants is 
the paramount consideration. The ct. 
will not direct the payment over of the 
money of infants unless satisfied that 
It will be wplled for the benefit of the 
^anU-^ LioTD (1914), 31 O. L. R. 
470.— CAN. 

8171 . Infant out of Jiirisdiction,] 

— JRc I^YD (1914), 26 O. W. R. 3 : 

D. L. R. 669 ; 6 O. W. N. 607.~^AN. 

I. — n ijp to lehat age mainte^ 
tumee can be ordered, i— Mkin tonanf^^ 
u^er sta^ can oidr be ordered 
where the infant is under tTndTe, 4t U 
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the case require it ; & where an infant had been 
taken by his father, who had absconded, without 
having surrendered to a commission of bkpcy., 
to America, & the father would not suffer tne 
infant to return to England, the ct., upon appeal, 
gave liberty to the g^aroian to apply annually for 
an allowance for the infant’s maintenance & edu- 
cation in America, on condition of producing 
certificates, showing the proper application of the 
money.— Stephens v. James {1833),1 My. & K. 
027 ; 89 E. B. 818, L. 0. 

AnncdaHoM: — Befd. Johnstone e. Beattie (1843), 10 Cl. 

& Fin. 42 ; Hope v. Hope (1864), 4 De Q. M. & G. 328. 

818. -- — - — — . & lunatic.] — ^This branch of the 
ct. has jurisdiction to order the income of the 
fortune of an infant resident abroad & there 
found a lunatic to be applied for his benefit, 
without the petition being heard by the Lord 
Chancellor. — ^V olans v. Oabr (1848), 2 De G. & 
Sm. 242 ; 11 L. T. O. S. 123 ; 12 Jur. 643 ; 64 
E. B. 109. 

819. Up to what age maintenance can be 

ordered — ^Matrimonial Causes Acts.] — ^The ct. has 
no jurisdiction under the Matrimonial Causes 
Acts to make an order providing for the main- 
tenance or education of a child above the age of 
sixteen. — ^Blandfobd v. Blandpord, [1892] P. 
148 ; 61 L. J. P. 97 ; 67 L. T. 392 ; 8 T. L. B. 381. 

AnnoiatioiM: — Gonsd. Midwinter v. Midwinter, [1893] P. 
93. Overd. Thomasset e. Thomaeset, [1894] P. 295. 

820. .] — Thomasset v. Thomas- 

set, No. 26, ante* 

821. Limited to infant’s property.] — 

Thomasset v. Thomasset, No. 26, ante, 

C, Income Directed to he Accumulated. 

(a) Jurisdiction of Court, 

822. Vested legacy.] — Maintenance allowed 
where principal & interest of a legacy to a child 
is vest^, though interest directed to accumulate 
till legatee attains twenty-one.— Stretch v. 
Watkins (1816), 1 Madd. 253 ; 66 B. Pv. 94. 
Annotation: — ^Mentd. Blewitt v. Roberts (1841), Cr. & Ph. 

27 4. 

823. Donees life tenants — Gifts over.]— Where 
there is a gift of a fund to a class for life, & a 
direction to ctccumulate, & after their deceases 
equally between such of their respective issues 
as sh^ survive them So attain twenty-one, that 
being a gift of capital, no part of it can be applied 
for their maintenance ; sdthough it might be so 
applied, or the accumulations intercepted in case 
there was no gift over. — ^Parsons v. Coke (1862), 
10 W. B. 641. 


824. Where for benefit of infants.] — Testator 
left property to the value of 210,000 a year to be 
accumulated for twenty-one yews, & directed the 
accumulations to be laid out in the purchase of 
land, to be then held in trust for Sir H. Havelock 
for Ufe, So afterwards for his eldest son for life 
& his first & other sons in tail, with a similar trust 
for Sir H. Havelock’s second son & his issue, 
with subsequent limitations over ; — Held : as Sir 
H. Havelock was possessed of a moderate income 
only, which was insufficient for the maintenance 
& education of his sons, to fit them for their 
prospective positions in life, a sum of £2,700 per 
annum should be allowed him for the benefit of 
the infants. — ^Havelock v. Havelock, Be Allan 
(1881), 17 Ch. D. 807 ; 60 L. J. Oh. 778 ; 44 
L. T. 168 ; 29 W. B. 859. 

Annotations : — ^Difltd. Re Alford, Hunt v. Parry (1880), 82 
Ch. D. 383. Polld. Re Collins. Collins t). CoUlns (1886), 32 
Ch. D. 229. Consd. Re Bmeed, Archer v. Prsdl (1886), 54 
L. T. 929. 

825. .] — Testator gave the residue of 

his real & personal estate to trustees, upon trust 
to receive the rents & profits, & he desired them 
to invest in their names the surplus income from 
his real & personal estate not otherwise bequeathed 
by the former part of his will ** such investments 
to be brought within the period limited for such 
investments ” & when such period had been 
reached then he devised & bequeathed such real 
& personal estate to his sister tor life, & after her 
decease to his nephew W„ for life & after his 
decease to his chfidren in tail male. So then he 
devised the same to his nephew J. for life So then 
to A. in tail male respectively. 

W., J., So A. were infant children of testator’s 
sister. Testator died possessed of considerable 
real So personal property. An application was 
made on behalf of W. J., So A., that £2,000 a year 
might be paid to their mother out of the income 
of testator’s residuary estate for their mainte*' 
nance & education : — Held : notwithstanding the 
direction to accumulate, inasmuch as there was 
an indication of intention to benefit a particular 
family, the order for payment of £2,000 a year 
to the mother for the benefit of her infant children 
should be made. — Be Collins, Collins v, Collins 
(1886), 32 Ch. D. 229 ; 65 L. J. Ch. 672 ; 56 L. T. 
21 ; 50 J. P. 821 ; 34 W. B. 650 ; 2 T. L. B. 423. 

Annotation: — ^Beld. Re Walker, Walker v. Buncombe, 

[1901] 1 Ch. 879. 

826. According to Intention of donor — Instru- 
ment containing overriding maintenance clause.] — 

Upon an application for maintenance out of 


transferred by the ot. to the mother’s 
custody . — Re Eves (1869), 16 Or. 
680.— CAN. 

g. Interest on ftmd in eourU] 

— ^Where a legacy begueathed to an 
infant had been paid into ot., the 
interest thereon was ordered to be paid 
out as it aoorued, for the education & 
maintenanoe of the infant, on its being 
shown that the money was required for 
these pnmoses. — Griffin e. McGill 
(circa 1868), 2 Ch. Oh. 318.— CAN. 

h. Funds in hands of ad- 

miniriroior.]— Where an infant’s fund 
is in ot. or under the control of the ot., 
a summary order may be granted for 
the application of it in maintenanoe, 
imon a simple notice of motion ; hut 
u the money is outstanding in the 
hands of tmstees or others, unless they 
submit to the iurisdlotion, summary 
prooeedlnm are Inappropriate. Asum- 
luary application by the guardian ot 
infants for payment to him or into ot.. 
by the administrator of the estate of 
m infanta* father, of a fund in his 
lumdst^was dismused, where it was 
opposM by the administrator . — Re 


COUTTS (1893), 15 P, R. 162. — CAN. 

part X. SECT. 1, SUB-SECT. 2.— 

0. (a). 

8221. Vested legacy ,] — Under the 
will of their father two Infants were 
entitled each to a vested legaoy of 
1600, which trustoes were dir^ted to 
Invest at interest until the infants 
should be of full age, Sc then pay to 
them : — Held : a Judge in chambers 
had Jurisdiction, upon a summary 
appUoation, to make an order authoris- 
ing the tmstees to apply the Interest 
for the maintenance ot the infants ; 
but suoh an order should not be made 
except upon the clearest Sc most' 
satiEuaotory evidenoe; as much evi- 
dence, at least, as is required upon an 
appUoation for the sale of infants' 
lands for their maintenanoe should bo 
required,*& the like safeguards against 
deoeptlon Sc mistake should be insisted 
upon . — Re Wilson (1891), 14 P. R. 
261 .---CAN. 

824 1. Where for bendU of infants ,] — 
A truster by his settlement destined 
certain shares ot hla estate on the 


death of his widow, to his daughters 
in liferent Sc their ohlldren in fte. Sc 
he deolarod that the Interest of his 
grandohildren in the shares liferented 
by their mothers should not vest in 
them until they attained majority. 
On the death of truster’s widow, pre- 
deceased by one of his daughters, out 
survived by that daughter^ husband 
& only child, a petition was presented 
by the ohild. Sc her father, who was 
poor, with the oonourrenoe of the 
trustees, under the settlement refer^ 
to, praying the ot. to authorise the 
trustees to pay to the oMld Sc her 
father the free income of her prosi>6oti ve 
share until she attained majority. The 
ot. authorised the trustees to make a 
speoifled annual payment from the 
income of petitioners invested share 
of the trust estate. — M abun, Pinn- 
noNBB (1904), 6 F. (Ot. of fiess.) 692 ; 
41 So. L. R. 400 ; 11 S. Li T. 741.— 
SCOT, 

8261. Aeeordingioinientionofdonor^ 
Instrument oontalning overridina fnain* 
ienanee clause,! — Testator appointed 
real estates to his daughter for life, Sc 
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property given to infants by a will which con- 
tained an accumulation clause, & also a mainte- 
nance clause : — Held: the infants were, if a proper 
case were shown, entitled to maintenance not- 
withstanding that the period of accumulation had 
not expired, inasmuch as the will itself authorised 
the maintenance by providing a power of mainte* 
nance so worded as to be unaffected by the trust 
for accumulation. — Be Smeed, Archer v. Prali 
(1886), 64 L. T. 929 ; 2 T. L. B. 635. 

827. .] — Testator devised real estates upon 

trusts under which in the events which happened 
A. became infant tenant in tail in possession. The 
will directed that during the minority of any 
person for the time being tenant in tail in posses- 
sion the trustees should apply £600 per annum 
out of the income for the maintenance & education 
of the minor & should accumulate the surplus 
income for the benefit of the minor on attaining 
twenty-one. Testator also bequeathed nearly 
half a million in money to be invested in real 
estate to be held upon the same trusts as the 
devised estates. The net income of the settled 
property exceeded £14,000 per annum. 

The ct. sanctioned a scheme for allowing £4,000 
per annum out of the income for the upkeep of 
the family mansion & the maintenance thereof of 
the infant tenant in tail in a manner befitting the 
social position he would occupy in life. This 
allowance included £100 per annum for subscrip- 
tions to local charities. — Re Walker, Walker v. 
Duncombe, [1901] 1 Ch. 879 ; 70 L. J. Ch. 417 ; 
84 L. T. 193 ; 49 W. R. 394. 

828. Not in absence of special circumstances.] — 

Where testator has by his will made a settlement 
of his estate, subject to a prior trust for the accu- 
mulation of the whole income during a term of 
years not exceeding the legal limit, the ct. has 
in the absence of special circumstances, no juris- 
diction to order an allowance to be paid out of the 
income for the maintenance & education of the 
person who will, if he is living at the end of the 
term, be the tenant for life, even if there is no 
other way in which a provision can be made tot 
his maintenance & education. Testator devised 
his real estate to trustees for a term of twenty 
years after his death, & after the expiration of the 
term, & in the meantime subject thereto, to the 
use of pltf. for life, with remainder to the use of 
his first & other sons successively in tail, with 
remainders over. Under the trusts of the term 
the rents were to be accumulated for a period of 
twenty years after testator’s death. The income 


of testator’s residuary personalty was subject to 
a RimUar trust. At the end of the twenty years 
the residuary personalty the accumulations of 
the income & of the rents were to be laid out 
in the purchase of real estate, which was limited to 
the same uses. The will contained no provision 
for the maintenance of pltf. during the term. He 
was not the heir-at-law of testator, but he was 
the eldest son of a favourite niece of testator, who 
had before her marriage lived a good deal with 
him & had been educate at his expense. Testator 
was a tenant farmer. The rental of his real estate 
was about £440 per annum ; his personal estate 
was about £10,000. An order had been made in 
the action allowing £300 a year for the maintenance 
& education of pltf. during his minority. After 
he had attained twenty-one pltf. applied for the 
continuance of the allowance imtil further order : — 
Held : there being no special circumstances there 
was no jurisdiction to interfere any further with 
the trust for accumulation. — Be Alford, Hunt 
V. Parry (1886), 32 Ch. D. 383 ; 65 L. J. Ch. 659 ; 
64 L. T. 674 ; 34 W. R. 773. 

829. Increased maintenance — Beyond limit im- 
posed by Instrument.] — Testator gave the residue 
of his estate to trustees, upon trust out of the 
income to pay an annuity of £220 to his widow & 
then to pay to his daughter two yearly sums of 
£100 for the maintenance & education of her 
infant son & daughter respectively by a former 
marriage, as regarded the son so long as he should 
be under twenty-five, & as regarded the daughter 
so long as she should be under twenty-one or 
unmarried. The residue of the income was to be 
accumulated during the life of the widow, & on 
her death testator after certain provisions for hie 
son & daughter, directed his trustee to pay £10,000 
to his daughter’s son on his attaining twenty-five ; 

& to pay to her daughter £10,000 on her attaining 
twenty-one, or marrying under that age, & in 
the event of her dying before she should have 
attained twenty-one or married, the £10,000 was 
to fall into the residue ; & l^stator gave the 
residue of the trust estate equally between his 
daughter, & her two children. Upon a summons 
taken out after testator’s death in the matter of 
& on behalf of the infants, with the consent of 
testator’s widow, who was seventy-seven years of 
age, & of their mother & her second husband, so 
far as they were able to consent, an order was 
made increasing the allowance for the maintenance 
& education of the infant son & daughter by £160 
&; £120 per annum respectively, to be paid out of 
the income of the estate & the accumulations 
thereof. But it was ordered that the trustees 


after her death to her first Sc other sc 
successively in tail male & provid 
that in the event of her marrymgr wll 
out her mother*s oonsent the rents 
profits should bo accumulated by ] 
t^t^ during: the minority oi 1 
eldest son Sc empowered them to apr 
the rents Sc profits in roduotion 
charges upon the estate. By a subs 
Queiit clause in the will he empower 
his trwtees to apply any part of t] 
winual income to which any objec 
5®^ ® minor, of the trusts alroac 
declared should be entitled or pi 
BUmptivelv entitled, towards the mai 
tenanoe of such object. The daught 
mam^ without her mother's oonsoj] 

infants. An acUc 
ww brought in the name of the elde 
infant to administer the real Sc pe 
80^ estate of testator & the rente 
profits of the real estate, which we 
very large, were applied by the r 
poiver in reduction of charges. T1 
the inftmt's i>arentB wi 
nonsideraUe but not sufficient i 


suitably maintain & educate him, 
having regard to the position in life 
which he would occupy on attaining 
his majority : — HeM : the trustees had 

S ower. noMthstanding the accumula- 
on clause, to make an aUowanoe by 
way of maintenance, Sc it was a proper 
cose for making the advance asked for. 
— Einq-Harman v. Caylbt, [1899] 1 
I. 11. 39.— -IR. 

8271. . 3— Whore testator directed 

a fund (in the result £125 only) to be 
invested until his youngest child 
attained twenty-one, the interest to be 
paid to the widow, Sc the capital then 
divided between her Sc his children ; — 
Hdd : the ct. was bound to apply the 
property as directed by the will. Sc an 
applioauon by the widow Sc two 
children, both under two years of age, 
for payment of the fund to her for her 
Sc their maintenance Sc support, was 
5efuflod.—/2e Giles (1878), 4 V. L. R. 

88711. -,] — By his will testator 


bequeathed to his grandson D., his 
farm. Implements, etc., but by a 
codicil provided that, imtil D. attained < 
the age of twenty-one years, the exors. 
should keep control &; manage the 
farm. Sc exi>end the net revenue 
arising therefrom in the improvement 
Sc eultivation of the land, without 
accounting to D. or any one else for 
such revenue. D. applied, through 
his next friend, to have an annual 
allowance made to him for his support 
Sc education : — Held : testator having 
directed the surplus revenue to be 
used in the Improvement of the farm, 
that disposition could not be legally 
interfered with Sc the money diverted 
to another purpose. — Re Waddell's 
Estate, Lynch v, Waddell (1902), 85 
N. S. R. 435.— CAN. 

k. Property devieed for mainte- 
nance sold — Maintenance directed out of 
accumulationa of other property.}^ 
Testator devised property for the 
mainteiiaiioe of his son Sc grandchildren, 
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shoiild hold the interests of the infants respectively 
under testator’s will as a security for the purpose 
of recouping to any person entitled thereto such 
sums of money as would be equivalent to the sums 
which would have arisen from such part of the 
income as should be applied in payment of the 
increased allowances, m case the same, instead 
of having been so applied had been accumulated 
as directed by the will . — Ee Oolgan (Infants) 
(1881), 19 Ch. D. 305 ; 61 L. J. Ch. 180 ; 46 L. T.- 
162; SOW. R. 266. 

Annotation : — ^Refd. Re Tanner (1884), 63 L. J. CJh. 1108. 

030. ,] — ii0 Walker, Walker v. 

Duncombb, No. 827, ante. 

831. To extend beyond attainment of full age.] — 
Be Alford, Hunt v. Parry, No. 828, ante, 

(h) Application of Accumidation. 

See, generally. Trustee Act, 1925 (c. 19), s. 31 (2). 

832. To what purposes — Payment of debts.] — 

(1) A legacy of £6,000 was bequeathed to trustees, 
u^n trust to pay & apply so much of the interest 
as they in their uncontrolled discretion should 
think necessary or expedient, yearly & every 
year from the time of testator’s decease until A. 
should attain thirty-two, in aid of the allowance 
which A.’s father should or ought to make for that 
purpose, m order to prepare A. for his estab- 
lishment in, & to enable him to follow, some 
profession or business & subject thereto to accumu- 
late the income of the £6,000 until A. should attain 
thirty-two, or die, whichever should first happen ; 
& on A., attaining thirty-two years to pay the 
interest of the £6,000 & of the accumulated fund 
arising therefrom to A during his life so long as 
he should not have been found bkpt., or taken 
the benefit of the Insolvent Acts or have assigned 
his estate for the benefit of, or have compounded 
with, his creditors for payment of less than the 
debts due to them respectively ; & subject to 
the trust above mentioned, the £6,000 & the 
accumifiated fimd were to be held in trust for 
the child or children of A. in manner therein 
mentioned, with a gift over in default of a child 
or children becoming entitled under such trust. 

A., soon after attaining his majority, became 
involved in debt, & in consequence unable to 
provide for his wife & infant child or to pursue 
any profession or business. The ct. directed a 
portion of the fund which had arisen from accumu- 
lations of surplus income to be applied in pay- 
ment of his dehts. 

(2) Power of trustees to resort for future 
maintenance to accumulations of dividends which 
would, if required, have been applicable to past 
maintenance. — ^Edwards v, Grove (1860), 2 De 
G. P. & J. 210 ; 29 L. J. Ch. 839 ; 2 L. T. 620 ; 
46 E. R. 602, L. C. 4fc L. JJ. 

833. Past maintenance.! — Re Pitts’ 

Settlement, Coluns v. Pitts, [1684] W. N. 226. 

834. ** Person ultimately entitled ” — Whether 


remainderman entitled — Infant’s estate defeasible 
on contingency.] — Property was bequeathed to 
trustees in trust for an infant, with a gift over in 
case of his death imder twenty-one. The trustees 
accumulated the income of the property not 
required for his maintenance, in pursuance of 
the powers given by 23 & 24 Viet. c. 145, s. 20. 
The infant died under twenty-one ; — Held : the 
accumulations of income to the time of the death 
of the infant, belonged to the infant, were not 
to ^ held for the benefit of the remainderman who 
ultimately became entitled to the property from 
which the accumulations arose. — Re Buckley’s 
Trusts (1883), 22 Ch. D. 683 ; 62 L. J. Ch. 439 ; 
48 L. T. 109 ; 31 W. R. 376. 

Annatatums PoUd. Re WoUb, Wells e. Wells (1889), 43 

Ch. D. 281. Befd. Re Soott, Soott v. Scott, [1902] 1 Ch. 

918 ; Re Boulter, Capital & Counties Bank v. Boulter, 

[1918] 2 Ch. 40. 

835. Infant’s Interest vested.] — Be 

Hu3iphreys, Humphreys v.-Levett, No. 1001, 
poet, 

036 . Infant entitled to share of residue.]— 

Testator bequeathed a legacy to his trustees, u;^n 
trust, if &, when R. shoi^d attain twenty-one, to 
pay the income thereof, to her during her life, 
with remainders over, & testator bequeathed to 
his trustees one-sixth part of the proceeds of the 
residue of his estate upon trust to pay the income 
thereof to R. for her life. The will empowered 
the trustees in their discretion during the minority 
of R. to apply the whole or part of the income of 
the legacy for her maintenance, & directed that 
the surplus should be accumulated so as to follow 
the corpus of the fund from which it arose Testator 
died in March, 1884. R. attained twenty-one in 
May, 1889. In July, 1886, an order was made 
that £200 per annum should be allowed for her 
maintenance, & that the trustees of the will should, 
out of the funds subject to the trusts thereby 
declared in favour of the infant, pay on account of 
the maintenance £100 a year to her guardian. The 
residue of the £200 was to be paid out of other 
property to which she was entitled. After the 
date of this order, & thenceforth during the 
minority of the infant, the trustees paid the £100 
a year to the guardians out of the gross income 
arising from the legacy & the share of residue, 
without distinguishing between the two funds, 8c> 
accumulated the surplus. The income produced 
by the legacy was less than £100 ; — Held: (1) R. 
was, within Conveyancing Act, 1881 (c. 41), s. 43 (2), 
so far as the accumulations had arisen from the 
income of the share of the residue, the person who 
had ultimately become entitled to the property 
from which they had ansen & that they must be 
paid to her ; (2) the trustees not having exercised 
any discretion as to the fund out of which the 
allowance for maintenance should be paid, the ct. 
would now exercise that discretion &; direct that 
it should be deemed to have been paid primarily 
out of the income of the legacy, that being most 
for the benefit of R. 


& directed the income of other property 
to be accumulated during their infancy, 
& the corpus divided on their attaining 
twenty-one. Testator having sold a 
portion of the former property. Sc the 
son dying shortly after bis father, the 
ot. made an order for the application 
of a portion of the income of the latter 
property to the maintenance of the 
Infants . — Re Hioginbothah (1878), 4 
V. L. R. 67.— AUS, 

PART X. SECT. 1, SUB-SEOT. 2.— 

C. (b). 

888 1. To tobof pwrpoau — Rail main- 
tenance .] — It was provided In a will 

J.— VOL. xxvm. 


that the interest on investments should 
be paid by trustees for the benefit of 
certain Infants to their guardian ap- 
pointed by the will, or to such guardian, 
except the father of the infants, as the 
ot. should appoint: Sc that if the 
father applied to the ot.. the trustees 
were to allpw the interest to accumulate 
Sc be invested till the infants became ot 
age. The guardian named ceased to 
act. Sc after the lapse of two years 
(notioe having been inven to the father) 
It was ordered that the petitioner, the 
aunt of the infante, with whom they 
had lived elnoe the death of their 
mother, testatrix, should be appointed 


guardian. Sc should be paid for the 
past maintenance of the Infants . — Re 
Hbywood (1880), 8 P. R. 292.— CAN. 

1. Maintenance dt educa^ 

tion .] — Testamentary trustees who hold 
a fund for children to be paid on their 
attaining majority are bound to pay 
to the children's father out of the in- 
come the sum necessary %r their 
maintenance Sc education.— IdAOKiK- 
TOSH V . Wood (1872), 10 Maoph. (^. 
of Sees.) 933 ; 44 Sc. Jur. 612.— 8CI0T. 

-.1 — Where trurtees 

were directed to hold £6,000 Sc bharos 
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fifed. 1.~MaMenanee: Stib-seet, 2, C, {6)» D* ^ 


(a) «fe (b).l 

With regard to lualdng the apportiormemt of 
the allowance between the two funds Imom v. 
King, No. 829, post, is an authority in point 
& shows that I have power to do so now. If 
the trustees had exercised their discretion in tne 
matter I am not satisfied that I could have mter* 
fered with what they had done (Nobth, J.).~ 
Be Wells, Wells v. Wells (1889), 43 D. 
281 ; 69 L. J. Ch. 113 ; 61 L. T. 806 ; 38 W. B. 
327. 

Annotations : — As toil) Appn^. 

V. Lovett, 11893) 3 Ch. 1. Betd. iRe Scott, Scott v, S^tt. 
11902] 1 Ch. 918 : Re Bowlby, Bowlhy v, Bowlby, [1904] 


2 Ch. 685. 

837, “ Property from which the same arise — 
Meaiilng of — Whether corpus or Interest.] — ^Tes- 
tator gave his residuary property to trustees* upon 
trust for conversion & to hold a portion of the 
proceeds upon trust for his children who being 
sons should attain twenty-five, or being daughters 
should attain twenty-one or marry, to be divided 
between them in o<)[ual shares, & he directed his 
trustees to retain the share of each daughter upon 
trust to pay the income to her for life, & after 
her death for her children. 

Two of the daughters, having attained twenty- 
one, claimed payment of the accumulations of 
such part of the income in the meantime of their 
shares as had not been applied for their mainte- 
nance : — Held : they were the persons who had 
become ultimately entitled to the property from 
which the accumulations had arisen within Con- 


veyancing Act, 1881 (c. 41), s. 43 (2), & the accu- 
mulations must be paid to them. Senible : the 
moaning of sub-sect. 2 is as follows ; The trustees 
shall hold the accumulations for the benefit of 
the person who in the events which happen 
becomes entitled to the income from the accumu- 
lation of which the accumulations arise . — Re 
ScoiT, Scott v. Scott, [1902] 1 Oh. 918 ; 71 L. J. 
Ch. 476 ; 86 L. T. 348 ; 60 W. B. 464 ; 18 T. L. B. 


470. 

Annotations : — Ovord. Re Bowlby. Bowlby v. Bowlby, 
[1904] 2 Ch. 685. Bsfd. Re Boulter, Capital & Counties 
Bank v. Boulter, [1918] 2 Ch. 40 ; Re Mellor, Alvaros v. 
Bodjirson, [1922] 1 Ch. 312. 


888. .] — The words “ jjroperty 

from which the same arises in conveyancii^ Act, 
1881 (c. 41), s. 43 (2), mean the property the income 
arising from which has been accumulated. Re 
Scott, Scott V. Scott, No. 837, anfe, overd. — Re 
Bowlby, Bowlby v, Bowlby, [1904] 2 Ch. 
686 ; 73 L. J. Oh. 810 ; 91 L. T. 673 ; 63 W. B. 
270 ; 48 Sol. Jo. 698, 0. A. 

Annotations €onsd. Re Boulter, Capital Sc Counties 
Bank v. Boulter, [1918] 2 Ch. 40. Befd. Re Abrahams, 
Abrahams v. Bendon, [1911] 1 Ch. 108 ; Re Mellor, 
Alvarez e. Dodgson, [1922] 1 Ch. 312. 

Legality of aocumulatlonB generally.] — See Beal 
Property. 


2). Iniereai of Dome Vested in Possession, 

See, now, Trustee Act, 1925 (c. 19), s. 31. 

What is a vested interest.] — See, generally. 

Settlements ; Wills. 

839. Maintenance allowed if interest payable.] — 

If a yoimger brother has a provision under a 
settlement, & lives with the elder, whose estate 
is charged with the portion, he shall have an I 


aUowance tor this maintenance out of the interest 
due.-— B oycot v, Oottok (1788), West tamp. Hard. 
620 ; 1 Atk. 662 ; 26 B. B. 347, L. 0. 

Eefd. Henty e. Ww (}882). Sl^. D. 382. 
Mentd. Parker v. Hodwn (1861\ 1 Drew. Sc Sm. 568 ; 


840. Gift contingent — Donor parent or in loco 
parentis.] — On settlement before marriage, a 
proviso, that if a husband & wife die, leaving issue 
unprovided for, that then the trustees might enter 
upon an estate, & take the rents thereof, till they 
had received i^OO for the benefit of such uMro- 
vided children, in such manner & proportion 
as the survivor of the husband & wife should 
appoint: The wife survived, & appointed the 
£200 for a daughter, pltf.’s wife being an unpro- 
vided child : bill brought to have the £200 


raised. 

The judge decreed the £200 & interest by way 
of maintenance, from the death of the mother. — 
Green v. Belchieb (1737), West temp. Hard. 
217 ; 1 Atk. 606 ; 26 E. B. 319, L. C. 


Annotations : — ^Befd. Re Bowlby, Bowlby v. Bovdby, [1904] 
2 Ch. 685. Mentd. Allan v, Baokhouse (1813), 2 ves. Sc B. 
65 : Metoalle v. Hutoblnson (1875), 1 Ch. D. 691. 


841. -.] — Butler v. Freeman & 
Butler, No. 759, ante, 

842. .] — Where portions are given 

to younger children under a settlement made by 
a father or other person standing in loco parentis 
& the settlement contains no provision for the 
maintenance of the children, interest by way of 
maintenance for the children during minority 
will be aUowed on their portions although their 
interests are contingent. — Re Greaves' Settled 
Estates, Jones v, Greaves, [1900] 2 Ch. 683 ; 
69 L. J. Ch. 596 ; 82 L. T. 799 ; 49 W. B. 236 ; 
44 Sol. Jo. 610. 

,] — See Execjutors, Vol. XXIII., 

pp. 460 et seq. ; Trustee Act, 1925 (c. 19), s. 31 (3). 

843. Gift to a class.] — Maintenance to 

infant devisee when allowed, though not authorised 
by the words of the will. 

The ct. has never gone further than this, that 
though the words of the will do not authorise the 
application of interest to the maintenance of the 
infants, yet if it can collect before it all the 
individuals who may be entitled to the fund, so 
as to make to each a compensation for taking from 
him part, it will ^ant an allowance for mainte- 
nance ; but if the will contains successive limitations 
under which persons not in being may become 
entitled, it is not sufiicient that all the parties 
then living, presumptively entitled, are before 
the ct., for none of tne living may be the parties 
eventually entitled to the enjoyment of the 
property. In such a case, the order would be in 
effect to give for the maintenance of one person 
the property of another (Lord Eldon, C.). — 
Marshall v, Holloway (1820), 2 Swan. 432 ; 
36 B. B. 681, L. C. 

Annotations : — ^Mentd. Morlson v, Morison (1888), 4 Sc 
Or. 215 ; Ibbetson v, Ibbetzon G840), 10 Blm. 495 ; Bain- 
brigge V. Blair (1845). 8 Beav. 688 ; Ferrand v, Wilson 
(1846), 4 Hare, 844 ; Browne v, Stoughton (184^. 14 Sim 
869 ; Dungannon v. Smith (18^6), 12 01. & Jm. 646 ; 



of residue for behoof of a mother in 
liferent Sc of suoh of her children as 
should reach the age of twenty-five 
years Sc the suryivors in tee when 
the pipvisions had not at the death of 
t^ liferenter vested in any of the 
children by reason of none them 


having attained that age : — .*^the 
children as a oiasB were entitled to the 
aoomlng income lor thdr education Sc 
maintenanoe. it being admitted that 
testator had plaoed himself in loco 
parentis to them Sc that the advances 
were necess ar y. — ^D unoax'S TEtWTBSB, 


XTO. (1877), 4 H. (Ot. of SesB.) 1098 ; 
14 Sc. L. H. 660.-HSOOT. 

n. Education — Change of 

reddenee,] — Ohbisixb v. Oecbibtis’s 
i^j^l877), 4 R. (Ct. of gess.) 
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^ j — ( 1 ) Wherever children bom, 

to be bom, have a common interest in a fimd, 
the fund, if neceasaory, may be applied for the 
maintenance of the children* 

(2) If the father is not of ability, the ct* will 
allow maintenance for the children, although the 
mother has a competent separate estate. — 
HaIiBY V. Bannister (1820), 4 Madd. 275 : 66 
B. E. 707. 


AiMUJtaii(^ :^meraUy» Mentd. Elllfl v. Maxwell (1841), 3 
687 ; Bryan ^ CJoUlns (1862), IG Beav. 14 ; Tench 
V. Cheese (1854), 19 Beav. 3 ; Re Cattell, Cattell v. Cattoll, 
Re Cattell, Cattell v, Dodd, 11914) 1 Ch. 177. 


.] — See Executors, Vol. XXIll., pp. 

467 et seq. 

845. ^ Gift vested but payment postponed.] — 
What is the rule of the ct. with respect to vested 
legacies payable on a future day ? The admitted 
rule is that the legacy does not carry interest until 
the day of payment shall have arnved (Wigbam, 

V. -O.). — Fbsting V. AiiLEN (1844), 6 Hare, 673 ; 
67 B. B. 1038. 

Armotationa : — Consd. Dundas e. Wolfe Murray (1863), 
1 Hem. Sc M. 426 ; Re Judkln's Trusts (1884), 26 Ch. D. 
743. Apld. Re Inman, Inman v. Rolls, [1893] 3 Ch. 618. 
Befd. Re Mid-Kent Ry. Act, 1866, Ex p, Styan (1869), 
John. 387 ; Re Dickson, Hill v. Grant (1884), 28 Ch. D. 
291 : Re Medlook. Ruffle v. Medlock (1886), 66 L. J. Ch. 
738. Mentd. Boulton v. Beard a863), 3 De O. M. & Q. 
608 ; Holmes v, Prescott (1864), 3 New Rep. 669 ; Rhodes 
V. Whitehead (1866), 2 Drew. Sc Sm. 632 ; Re Edmondson *s 
Estate (1868), L. R. 6 Eq. 389 : Best v» Donmall (1871), 
40 L. J. Ch. 160 ; Re Orlebar^s Settlmt. Trusts (1875), 
L, R. 20 Eq. 711 ; Chmlllle v. Brancker (1876), 3 Ch. D. 
393 ; Jull V. Jacobs (1876), 3 Ch. D. 703 ; Patching v, 
Barnett (1880), 49 L. J. Ch. 665 ; Re Finch, Abblss v. 
Burney (1881), 17 Ch. D. 211 ; Blackman v. Fysh, [1892] 
3 Ch. 209. 

846. Portions not vesting till twenty-one.] — 

W. by will gave all his real estate to trustees until 
his son attained twenty-five, remainder to his son, 
W. the younger for life, remainder to tmstees to 
preserve, remainder to his first & other sons in 
tail, with remainders over, & in case his son should 
leave any child other than an eldest or only son, 
the trustees had power, at any time after the son’s 
death to demise a mtge. for years to raise £5,000 
for portions for younger childron as W. the younger 
should appoint, & in default equally between them, 
to be vested & payable at twenty-one. W. the 
yoimger never appointed, & died leaving an infant 
son & three younger cWdren. On bill filed & 
application for maintenance for them : — ffeld : 
there being a third person, the eldest son 
interested, not sui juris, no maintenance could 
be allowed. — ^Wilcox v. Brown (1864), 2 W. E. 
163. 


^ Where Father af Infard Living. 

(a) In Oeneral. 

Duty of parent to maintain.] — See Sub-sect. 1, 
ante. 

847. Father able to maintain.]— Where a father 
is sufficiently competent, the ct. will give no 
direction with regard to an infant’s maintenance. — 
Jackson v. Jackson (1737), West temv. Hard. 31 ; 
1 Atk. 613 ; 26 B. R. 324, L. 0. 

848. .] — ^Butler v. Freeman & Butler, 

No. 769, ante. 

849. .] Dabley V. Darley, No. 1090, 

post 

860. .] — No maintenance shall be given 

when the p^ent is of ability to support the 
children. — ^Pulsford v. Hunter, Jennings v. 
Hunter (1792), 3 Bro. 0. 0. 416 ; 29 B. R. 618, 
L. O. 

Annexations ; — Consd. Pox v. Fox (1875), L. R. 19 Eq. 286. 

Reid. Leake v. Robinson (1817), 2 Mer. 363 ;Re Ashmore's 

Trusts (1869), L. R. 9 Eq. 99 ; Re Martin, Tuke v. Gilbert 

(1887), 67 L. T. 471 ; Re Wintle, Tucker v. Wlntle, [1896] 

2 Ch. 711 ; Re Ussher, Foster v. Ussher, [1922] 2 Ch. 321. 

851. Instrument directing maintenance.] — 

Maintenance not allowed by the ct., where the 
parent is of ability, although directed by the 
will. Where the parent is reported not of ability, 
the sums allowed shall be only from the time of 
the report-, not of the decree. — ^HUGHES v. Hughes 
(1784), 1 Bro. C. O. 387 ; 28 E. R. 1193. 

852. — .] — In a case in which a legacy 

was given, in the events which happened, to two 
infants, to be paid to them at twenty-one, with a 
direction for maintenance out of the income during 
their respective minorities, & an ultimate limita- 
tion over in case they should both die under 
twenty-one without issue, the ct., upon a petition 
for maintenance out of the income of the fund, 
refused to dispense with the usual reference as to 
the father’s ability to maintain the infants. — 
Lucknow v. Brown (1848), 12 Jtir. 1017. 

(6) Where Maintenance Contracted for by 
Marriage Settlemeni. 

853. Whether maintenance allowed.] — Al- 
though, where fortunes are given to children, 
living the father, with provisions for maintenance 
that shall not be raised, but accumulate while the 
father is of ability to maintain the children ; yet 
where the woman’s fortune, on a second marriage, 
was settled to the use of herself for life ; remainder 
to the children of the marri^e, making a provision 
for maintenance out of the interest of the fund, the 


PART X. SECT. 1, SUB-SECT. 2.-^D. 

845 i. Gift vested but payment post- 
poned .] — Testatrix conveyed her whole 
estate, heritable. Sc movable, to 
trustees for payment of her debts Sc 
sundry speoial legacies, after whiob 
trustees were directed to pay over ** 
the residue of the whole estate when 
converted into money. In six equal 
shares, Gc, in partloular, ** to the child 
or ohudren of deceased, my nephew 
also one-sixth part or share. Sc falling 
of any one of them by decease before 
tbeir marriage or majority, the share 
of the child or children so predecoasing 
shall fall Sc aooresoe to the survivor or 
survivors in equal portions ** ; part of 
the trust provislonB indicated that a 
trust of some duration was contem- 
plated ; there were two ohildren of C. 
who concurred, with their curator ad 
Utem, in claiming payment of this sixth 
share, both bei^ in minority Sc un- 
married: — Uetd: the capital sum of 
the provialon waa not exigible by the 
children prior to their majority or 
marriage, but there waa no provision 
made In the trust deed for the accumu- 


lation of the Interest on the capital. Sc 
the Interest was oloimable termly as it 
accrued, by the ohildren respectively, 
for their maintenance Sc education. — 
Campbell v. Rexd (1840), 2 Dunl. (Ct. 
of Sees.) 1084 ; 16 Fac. OoU. 1163.— 
SOOT. 

846 1 . Portions not vesting till twenty- 
^ALDBBOK V, OALDBBOK, [1911] 
1 1. R. 144.— IR. 

o. Land to be convey^ on attaining 
majority.] — By a deed of trust certain 
lands were conveyed to trustees for the 
benefit of an i^nt, to whom the 
trustees were to convey in fee on her 
attaining twenty -one : — Held : the 
infant took a vested interest : Sc the 
ct. dlreotod an inquiry as to her past 
& future malntenanoe. — Stewart v. 
Glasgow (1869), 16 Gr. 663. — GAN. 

PART X. iiSECT. 1, SUB-SECT. 2.— 

E. (a). 

8471. Father able to maintain .] — 
During the lifetime of a father, main- 
tenance for his ohildren will not, as a 
general rule, be ordered out of their 
property, it being his duty to support 


thorn, if able. — Ex p, Sttmbst (1870)’ 
N. B. Dig. 647.— CAN. 


p. Necessity for appointment as 
ouardian .] — ^A father domioUed In 
England, by the law of which he was 
not the guardian of his children's 
estate unless appointed to be so by 
the ct., presented a petition for himself 
6c his two nupil ohildren oraving the 
ct. to ordain Boots testamentary 
trustees, who were in posse^on of a 
fimd belonging to the onlldren, to pay 
to petitioner for their behoof the whole 
or part of the annual inoome of 
fund. The petition was presented 
with the consent Sc oonourrenoe of the 
trustees. The order oraved was not 
granted. Thereafter the father was 
appointed guardian of his children's 
estates by the Supreme Ct. of New 
Zealand where he was then living : — 
Held : the Scots testamentary trustm 
should be authorised to make liayment 
to the father of £160 per annum Ivom 
the income of the fundi for the mainte- 
nanoe 6c education of the children. — 
Stodon (1891), 19 R. (Ot. of Sess.) 
101; 29 L. R. 100.--400T. 

q 2 
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iNTAirrS AND Childben. 


Sect, 1. — Maintenance: Stib'Seci. 2, JE» (6) (c).J 

— ■ l■l^l M — 

ct. ordered an allowance to be made. — ^Mundy v. 
Howe (Eabl) (1793), 4 Bro. C. C. 223 ; 29 B. R. 
803, L. C. 

Annotations : — Folld. Stooken v. Stocken (1838), 4 My. & Or. 

95. Diirtd. Thompson v. Ortffln (1841), Or. & Fh. 317. 

Oonid. Ransome v. Buriross (1866), L. R. 3 Eq. 773. 

rdftd. ^ Korrlson*s Trusts (1871), L. R. 12 Eq. 422. 

Conid. Wilson v. Turner (1883), 22 Oh. I). 521. Bold. 

Hoste V, Pratt (1798), 3 Vos. 730. 

854 , Trust for maintenance — Means of 

father Immaterial.] — ^If under a marria^ contract 
a fund has been settled upon trust for we children 
of the marriage, at twenty-one, with a proviso that 
till their shares become pavable the interest shall 
be applied towards their maintenance ; the 
father is entitled to receive siich interest for that 
pui^ose, without reference to his own ability to 
maintain them. 

The proviso that the issue should have m a i n - 
tenance out of the trust fund equally formed an 
integral part of the contract & was one of the 
considerations which moved the husband to join 
as a party on the settlement. He therefore nad 
a right to have it strictly enforced in his own favour 
without reference to the queston of his ability 
(Leach, M.R.). — ^Meacher v. Young (1834), 2 
My. & K. 490 ; 39 E. R. 1031 

Annotations : — Folld. Stockon v. Stocken (1838), 4 My. & Cr. 

95. Consd* Thompson v. Giiffln (1841), Cr. Sc Pn. 317 ; 

Ransome v. Burgess (1866), L. R. 3 Eq. 773 ; Wilson v. 

Turner (1883), 22 Ch. D. 521. 

855, ,] — A covenant to settle 

on particular persons all the covenantor's personal 
estate, subject only, nevertheless, & without 
prejudice to any other dispositions, qualifications, 
or changes, which he should make by his will of or 
concerni]^ the same or any part thereof, is only 
a provision for a case of intestacy, & does not 
prevent the covenantor from bequeathing the 
whole of his personal estate to other persons. 

By a marriage settlement, personal estate was 
settled, by the father of the \me, in trust for her 
for life, with remainder to her children, equally, 
as tenants in common, & in default of a child 
attaining a vested interest in trust for the husband, 
with a direction that after the wife’s death the 
trustees should applv the income at their dis- 
cretion for the mamtenance & education of the 
children during their minorities ; — Held : after 
the wife’s death the husband was entitled to 
require that the income should be applied to the 
maintenance & education of the chUdj^n, notwith- 
standing that he was liimself of ample ability to 
maintain & educate them. — Stocken v, Stocken 
(1838), 4 My. & Cr. 95 ; 7 L. J. Ch. 306 ; 2 Jur. 
693; 41E. R. 38. 

Annotations: — Consd. Ransome v. Buigess (1866), L. R. 

3 Eq. 773. IWd. Be Kerrison’s Trusts (1871), 40 L. J. Ch. 

637 ; WUson v. Turner (1883). 22 Ch. D. 521. Befd. 

Thompson v, Griffin (1841), Cr, & Ph. 317. 


856. .] — Trustees were directed 

to receive the income or a fund of £1,000 & pay 
apply the same for the benefit, maintenance, dt 
education of the children of the marriage & to 
pay & divide the fimd & all the accumulations 
thereof among the children at twenty-one. There 
was no express direction to accumulate. The 
father wholly maintained the children, six in 
number, at a much larger expense than the income 
of the fund : — Held : he was entitled to receive 
the accumulation of income for the past time & 
the future income during the infancy of his children. 
—BmcH V. Sumner (1867), 3 Jur. N. S. 712. 

867. .] — By a maniage settle- 

ment, the trustees were to stand possessed of 
£2,000, coming from the wife’s lather, upon trust 
after the decease of the wife for the childi^ of the 


marriage equally, their shares to be vested at 
twenty-one or marriage ; with a proviso, that 
until the principal should become payable to the 
children, the trustees should apply the whole^ or 
so much of the dividends as they should think 
fit, for the education or maintenance of such 
children; The wife died, leaving one child : — 
Held: this was a discretionary trust for main- 
tenance, & not simply a power, & the father was 
entitled to have an allowance for past & future 
maintenance of his child, without reference to his 
ability to provide such maintenance ; 8c an inquiry 
was directed as to the quantum to be so applied. — 
Ransoms v, Burgess (1860), L. R. 3 Eq. 773 ; 36 


L.J. Oh. 84; 16 W. R. 189. 

Annotations: — Distd. He Kerriaon's Trusts (1871),^ 40 
L. J. Ch. 637. Overd. Wilson u. Turner (1883), 22 Ch. D. 
521. 


858. .] — Two sums of £10,000 

each were vested in trustees, one under a settle- 
ment, & the other under a codicil to a wfil, on 
certain trusts for the wife & husband & children, 
with a power to the husband 8c wife jointly during 
their lives, by any deed, etc., to be by them, or the 
survivor of them, sealed, etc., to appoint the whole 
or any part of their dividends for the maintenance 
of the children ; & it was declared that the trustees 
should 8c might apply the income, or a competent 
part, for maintenance as they thought proper. 
The husband survived the wife, & filed a bill to 
determine whether he was entitled to apply the 
income of the trust-funds for the maintenance of 
his ability : — Held : he was, 8c there w as a trust 
for maintenance, & not a mere power. — Newton v, 
CUKZON (1867), 16 L. T. 696. 

859. Suspension of trust during father’s 

lifetime.] — By a marriage settlement, sums of 
stock, the wife’s property were settled in trust for 
the husband during the joint lives of himself 8c 
his wife ; with remainder to the survivor for life ; 
8c it was declared that if the husband should sur- 
vive 8c marry again, 8c there should be issue of the 
marriage then hving, his life interest in a moiety 
of the funds should cease, 8c that moiety shoifid 
be transferred to the same persons, & be applied 
to the like purposes 8c in the like manner, as it 
would be transferable 8c applicable to if the hus- 
band were dead. Then followed trusts of the funds 
for the children as the husband 8c wdfe should 
jointly appoint, & as the survivor should appoint ; 
&, in default of any appointment, for all the 
children, except an eldest or only son, who for the 
time being should become entitled, in possession 
or remainder, to the husband’s real estates under 
a deed of even date, the shares to be vested in the 
children at the iisual periods, but not to be trans- 
ferred until the death of the surviving parent ; 8c 
it was declared that, after the death of both parents, 
the trustees should apply so much, as they should 
think fit, of the income of each child’s share, until 
its share should become transferable, for its main- 
tenance, 8c should accumulate the surplus ; 8c 
the trustees were empowered, after the death of 
both parents, to advance the children out of the 
capital of their shares, notwithstan^ng they should 
be imder twenty-one. The wife died. There was 
issue of the marriage fotu! sons & three daughters, 
all infants. The husband appointed pcurt of the 
funds to his eldest son, 8c then married again. 
The ct. refused to direct, without a reference as to 
the husband’s ability, the income of the moiety 
of the funds which the husband forfeited by mark- 
ing A gnjn, to be applied for the children’s main- 
tenance, there being, in consequence of the 
exception of an eldest or only son, etc., a suspenmon 
of the trust for ihe benefit of the children, during 


Pabt X.— Maintenance and Advancement. 229 


the father’s lifetime. — Kbkewioh v . Langston 
(1840), 11 Sim. 291 ; 4 JTur. 1155 ; 59 E. B. 886. 

860, Trust discretionary.] — Semble : 

where, in a marriage settlement, the wife’s pro- 
perty is settled upon herself for life, for her 
separate use, with remainder to her children, & 
a mere power is given to the trustees to apply 
the income of the property towards the main- 
tenance & education of the children ; the father 
will not^be entitled to require that any part of the 
income shall be applied to the maintenance of the 
children, so long as he is himself of ability to 
maintain them. — ^Thompson v. Griffin (1841), 
C^p. & Ph. 317 ; 6 Jur. 90 ; 41 E. R. 512. 


Annotaticms : — Oonsd. Ransomo v, Burgess (1866), L. R. 3 

Eq. 773 ; Wilson v. Turner (1883). 22 Ch. D. 621. 

801. — .] — By fa settlement, power was 

given to the wife to appomt a fund to her children, 
for^ any interests & either absolutely, or con- 
ditionally ; & it empowered the trustees, during 
the minorities of the children, to apply the income 
for their maintenance & education, notwithstand- 
ing the husband might be of sufficient ability to 
maintain & educate them. The wife appointed 
the fund equally among all her children, & directed 
the income, during their minorities, to be paid to 
her husband, to be applied by him for their main- 
tenance & education. The children had other 
means of maintenance. The trustees of the 
settlement declining to pay the income of the 
trust fund to the children’s father ; — Held : this 


was a trust, & the ct. would apply a proper sum 
for the maintenance & education, not necessarily 
the whole ; & a reference to chambers was directed, 
to inquire how much ought to be allowed, regard 
being had to the provision from other sources. — 
White v. Grane (1864), 18 Beav. 671 ; 23 L. J. Ch. 
863 ; 2 W. R. 320, 328 ; 62 E. R. 224. 

Annotations : — ^Mentd. Re Greeuslade, Greenslado v, 
McCowen, [1916] 1 Ch. 155 ; Re Joicey, Joicey v, EUiot, 
[1915] 2 Ch. 115. 


862. .] — By a marriage settlement 

certain personal property was settled upon trust 
for the wife for life, & after her death for the 
children ; & it was declared that the trustees 
should after the death of the wife apply the whole 
or such part as the trustees should think fit of the 
annual income of the expectant share of any child 
for or towards the maintenance of such child. 
The trustees after the death of the wife paid 
the whole income of the trust fund to the husband 
dimng the infancy of the child of the marriage 
without exercisi^ any discretion as to its applica- 
tion to his maintenance : — Held : there was no 
absolute trust to apply the income to the main- 
tenance of the children, but a discretionary trust 
equiv^ent to a power ; & as the trustees had not 
exercised any discretion, the estate of the husband 
must be held liable to repay the whole amount of 
the income received. — ^Wilson v . Turner (1883), 


22 Oh. D. 521 ; 63 L. J. Oh. 270 ; 48 L. T. 370 ; 31 
W. R. 438, 0. A. 

Annotations : — Oonsd. Re Bryant, Bryant v. Hiokley, [1894] 
1 Ch. 324. Befd. Elug t;. King, [1918] 2 Ch. 67. 


863. Voluntary post nuptial settlement.]—* 

The doctrine that where there is a fund subject to 
a trust for the maintenance of children & the 
children are maintained by their father without 
any resort to the fund, the father is entitled to be 
recouped out of the accumulated income, only 
applies where the trust for maintenance is contained 
in an ante-nuptial marriage settlement which has 
a basis of contract to support it. Therefore, where 
a father provided a fund of which he n^e a 
voluntary settlement after marriage upon his wife 
& children, & created a discretionary trust for 
maintenance of the children out of the income of 
the fund, & afterwards maintained them himself 
without calling for any contribution from the 
income of the fimd : — Held : he, & consequently 
his trustee in bkpcy., was not entitled to receive 
any portion of the accumulations of the income 
which might have been so applied. 

If this were a case of an ante-nuptial settlement, 
& therefore having its basis in contract, & where 
probably money of the wife would also be put into 
settlement, the case would have been completely 
settled by authority ; because it has been treated 
as settled law, from Mundy v. Howe (Earl), No. 
863, ante, downwards — contrary, in my opinion, 
as well as in expressed opinions of Lord Cotten- 
HAM & Vice-Chancellor Kindersley, to sound 
principle — ^that where there is a trust for main- 
tance in a settlement made upon marriage, & the 
father has maintained the children without calling 
for contributions from the fund, he is in the 
position of a purchaser of so much of the f imd as it 
would have been proper to apply towards main- 
tenance (Malins, v.-C.). — Be Kbrrison’s Trusts 
(1871), L. B. 12 Eq. 422 ; 40 L. J. Ch. 637 ; 25 
L. T. 67 ; 19 W. R. 967. 

Annotation : — Oonsd. Wilson v. Turner (1883), 22 Ch. D. 521. 


(c) Where Maintenance Gift to Parent. 

864. Father entitled to maintenance given — 
Though able to maintain children.] — Testator gave 
a 8hai*e of his personal estate to his son-in-law, in 
trust to apply the same for the maintenance & use 
of his children by testator’s daughter : — Held : 
the son-in-law was entitled to apply the interest 
of the share for his children’s maintenance, not- 
withstanding he might be of ability to maintain 
them. — BiAWKiNS v. Watts (1834), 7 Sim. 199 ; 
58 E. R. 812. 

865. .] — Testator bequeathed an 

annuity to his granddaughter, to be applied whilst 
she was under age in & towainls her maintenance 
& education, in such manner as his trustees should 
in their absolute & uncontrollable discretion think 


PART X. sect. 1, sub-sect. 2.— 

E. (o). 

S64 i. Father entitled to main- 
tenance given — Thovah able to maintain 
children.}-— J. B. M. haying absolute 
power to dispose of prc^ertv, devised 
It to her husband, J. M., for life in 


trust that he should ** a 


the same 


or so much thereof as he should from 
time to time think proper for or towards 
the maintenance 6c eauoation or other- 
wise the benefit of my son D. M., 6c 
shall 6c do invest the unapplied income, 
etc*, in such stocks, etc., as the said 
J. M. in his absolute 6c uncontrolled 
discretion shall think fit, with power 
to him at any time 6c from time to 
time to use 6c apply idl or any part of 
such aooumulatra income for the 


benefit of my said son, or to pay the 
same over to him, as the said J. M. 
may from time to time think proper,** 
& after the death of J. M. she devised 
the property & all accumulations, 
which should not have been applied or 
paid over, in trust for her son D. M. 
absolutely ; 6c if he should die in the 
lifetime of J. M. to J. M. absolutely. 
After testatrix's death, J. M. received 
the rents 6c maintained the son in a 
manner suitable to his rank until his 
own death. Independently of testa- 
trix's property he was during his life 
of ability to maintain his son. J. M. 
having died, his administratrix, in an 
action brought by D. M., claimed 
credit for a considerable sum lor the 
maintenance Be education, etc., of the 
minor by J. M. during several years. 


It was sought on behalf of pltf. to 
have this credit disallowed on the 
ground that the father, having been 
of sufilclent ability to maintain 6c 
educate his child was not entitled to 
apply any of the trust funds lor the 
purpose: — Held: J. M. .was, under 
testatrix's wllL entitled notwithstanding 
,his own ability to apply so much of 
the income of the trust funds as he 
should from time to time think proper 
for 6c towards the maintenance 6c 
education or otherwise for the benefit 
of his son D. M. — ^Maloombon v. 
Maloomson (1885), 17 L. R. 69. — 

q. .] — Under a devise of 

lan d to a father ** during his life, for 
the support 6C maintenanoe of himsc^ 
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Sect. 1. — Maintenance: Sub^eeot, 2, E. (c), (d) die 
(eh F. cfc O.] 

fit» & whether her father shotdd be able to maintain 
& proTide for her or not. The trustees having 
made a very small payment on account of the 
annuity, & having m^e no provision for the 
maintenance or education of the infant, who had 
been wholly provided for by her father, the ct. 
declared that, in the event of its appearing that 
the father had properly maintained "dc educated 
the infant from testator’s death, he should receive 
the whole annuity for the time past & till further 
notice ; he undertaking properly to maintain & 
educate her, & to abide by the order of the ct. — 
Stephens v. Lawry (1842), 2 Y. & 0. Oh. Cas. 87 ; 
12 L. J. Ch. 71 ; 63 B. B. 38. 

866. •] — Testator bequeathed one- 

fifth of his residuary personal estate to trustee 
upon trust for all & every the children or child 
of his son J. bom & to be bom, & who being a ipn 
or sons should live to attain twenty-one, or, being 
a daughter or daughters should live to attain 
that age or be married, to be equally divided 
between them, if more than one share & share 
alike as tenants in common, & he directed that the 
dividends, interest, & income of the share or 
expectant share of each such child shotild be jpaid 
to ois son J. during his life after his decease then 
during the minority of each such child should be 
retained by the trustee or tmstees & be applied 
by him or them as the event should happen, in, 
for or towards the maintenance, clotmng & 
advancement of each such child, in such proportion 
manner & form as his son J., or as the event 
might happen, his trustee or trustees should 
think fit. At the date of the will Sc of testator’s 
death J. had three children, one of whom, a son 
afterwards attained twenty-one, married, & lived 
separately from his father : — Held : (1 ) a tmst 
was constituted in J. of the income for the main- 
tenance, clothing & advancement of his children, 
which tmst did not terminate upon all or any 
of his three children attaining majority in his 
lifetime ; (2) J. was not entiUed to apply the 
income arbitrarily according to his own wfil & 
pleasure ; (3) he was entitled to apply the income 
of a child’s prospective share toward the child’s 
maintenance, clothing Sc advancement without 
reference to his ability to maintain Sc educate that 
child ; (4) the son who had attained his majority 
w^ not entitled to an immediate transfer of one- 
third of the fund, inasmuch as it did not appear 
that testator intended to exclude after-bom 
children, & at all events he did intend to' authorise 
an unequal distribution from time to time of the 
income for the benefit of J.’s children. — ^Bateman 
V. PoBTBB (1844), 1 CoU. 118 ; 3 L. T. O. S. 3 ; 
63 B. B. 346. 

867. Though larger than sum required.] — 

Testator gave an annuity to a trustee in trust to 
pay the same to his daughter for her separate use 
for life, remainder to her husband to enable him 
to maintain his children by her imtil the youngest 
attained twenty-one. Sc if the husband should 
die before the young^ child attained twenty-one 
then upon trust for the trustee to apply the annuity 
in like manner as the husband was dirocted to do : 
— Held : (the daughter being dead) the husband 
was bound to apply the annuity for the mainte- 


nance of the children, but if he maintained them 
properly they would not be entitled to an account 
against him. — ^Lbaoh v, Lbaoh (1843), 13 Sim. 
304 ; 7 Jur. 273 ; 60 B. B. 118. 


(d) Inability of Father to Maintain. 

868. In style suitable to expectations of child.] — 

In order to entitle the father of an infant legatee 
to maintenance it is not necessary that he should 
be absolutely insolvent ; but that he should not be 
in sufficient circumstances to maintain his child 
suitably to his expectation, the ct. will not allow 
maintenance to a grandchild legatee out of a 
fund not vested. — B uokworth o. Buokwobth 
( 1784), 1 Oox, Bq. Oas. 80 ; 29 B. B. 1072, L. 0. 

869. .] — Maintenance imder the circum- 

stances given to a father, who had £6,000 a year 
of his own Sc although no report of debts had been 
made. 

It is very loose to consider any particular 
income as enabling a father to maintain his 
children. To a nobleman £6,000 a year would 
not be thought enough to exclude him from 
requiring some maintenance. To a private gentle- 
man it may be otherwise (Grant, M.B.). — 
Jebvoise V. Silk (1813), Coop. G. 52 ; 35 B. B. 
474. 

Annotation : — ^Mentd. Digby v. Boycatt (1846), 4 Hare, 444. 

870. Benefit Intended to whole family.] — 
Trust by will for all the children, of A., when Sc 
as they shall severally attain sixteen ; with a 
direction for maintenance : those bom after the 
eldest attained sixteen were excluded : main- 
tenance was directed without regard to the father’s 
ability. 

This provision is manifestlv intended for the 
benefit of the family. The aollity of the father 
must depend on the number of children. It can- 
not be laid down as an absolute rule that it [an 
allowance for maintenance] has the effect of a 
legacy to the father (Lord Loughborough, 0.). — 
Hostb V. Pratt (1798), 3 Ves. 730 ; 30 B. B. 
1243, L. C. 

Annotation: — ^Mentd. Pioken v. Matthews (1878), 10 Oh. D. 

264. 

871. Property very small — Inquiry dispensed 
with.] — The interest of small legacies ordered to be 
paid to the mother, for maintenance, upon her 
affidavit, that the father was abroad In very 
embarrassed circumstances. — ^W alker v. Shore 
( 1808), 15 Ves. 122 ; 33 B. B. 701, L. 0. 

Annotationa : — ^Mentd. Taylor v, Martindale (184^, 1 Y. dc 

O. Oh. Oas. 658 ; Evans v. Jones (1846), 2 Coll. 616 ; 

King V. Cullen (1848), 2 De G. &: Sm. 262 ; Harvey e. 

Straoey (185^, 1 Drew. 73 ; Baldwin v. Rogers (1868), 

3 De G. M. & G[. 649 ; Neathway v. Reed (1853), 3 De G. M« 

Sc G. 18. 

872. p. Dudley (1820), 1 
Jac. & W. 254, n. 37 B. B. 372. 

873. .] — Dividends, to which infants 

were entitled, ordered, without a reference, to be 
paid to their father for their maintenance ; the 
parties being poor &; the property of small amount. 
— ^Paynb V. IjOW (1830), 1 Buss. Sc M. 223 ; 39 
B. B. 86. 

874. .] — Order made that the 

dividends of a very small sum of stock, belonging 
to six Infants, should be paid to their guardian 
until the youngest should attain twenty-one, or 
further order. — Ee Butterfield (1850), 19 

L. J. Oh. 373 ; 15 L. T. O. S. 620 ; 15 Jur. 96. 


& hlB three children, with remainder to 
the jxeirs of his body, or to anoh of his 
ohildren as he may devlM the same 
to, * there la no tmst In favour of the 
pMlito so M to giye them a benefldal 
interest apart from ft Independently of 


their father, bnt the ohildren being In 
needy dtomnstances will be exited 
as against, the father's exeoixtlon 
oredltor, who has been appointed 
reoriver iA his Interest, to have a share 
of the Income aet apart tor their 


maintenance ft support, ft In arriving 
at the share It Is reasonable to divide 
the Inoome into oliguof parts, thus 
giving one-fourth to toe reoetver.— 
Almbw e. Funimas (1891), 20 A. E« 
84.— OAN. 
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878. Mother with separate estate.] — "BJostt v. 
BAKNisim, No. 844, ante. 

(c) Father Deprived of Custody by Court. 

^5; allowede] — Order for a 

finiardlaxi & znaintenance for infants upon ill- 

father. — ^Whitfibld v. Halbs 
; 33 E. E. 186, L. 0. 

Annotati&n ReM. Re Meade (1871), 19 W. R. 313. 

TI.T — ^Wbllbsi;by v, Bbaufort (Duke), 

No, 2098, post 


maintenance but without effect. Upon the 
marriage of the infant, the real state of the trusts 
was dii^yered. Sc a bill was filed against the grand- 
mother for an increase upon the past maintenance 
allowance : — Held : as It appeared the trustees 
would have exercised their oiscretion, had they 
been called upon, in giving a considerable extra 
allowance, it was right to grant a reference to 
inquire into the amount expended beyond the 
£300 per annum. — Stoppord v. Canterbury 
(Lord) (184:0), 11 Sim. 82 ; 4: Jur. 842 ; 59 E. R. 
805. 


F . Where Father of Infant Dead* 

878s Mainten woe allowed — ^Mother remarried.] 
—Mother mapied to a second husband, not 
®^li8®d to main tain the children by the first, but 

allowance from the interest of their 
fortunes. — ^Billingsley v. Critchbt (1783). 1 
Bro. 0. 0. 268 ; 28 E. E. 1121. 

Annotation: — Oonid. Cooper v. Martin (1803), 4 Bast, 76. 

n — Mother’s means immaterial.]— After 
the death of their father, infants petitioned for an 
allowance for maintenance out of their fortunes : — 
Held : such maintenance was to be determined 
irrespective of the means of their mother to support 
them out of her own fortune. — Douglas v, 
Andrews (1849), 12 Beav. 310 ; 19 L. J. Oh. 69 : 
14 L. T. O. S. 502 ; 14 Jur. 73 ; 50 E. E. 1080. 

— ^Mentd. Rc Eyre, Jolmson v. Williams, [1917] 

1 CXla 3dlft 

880. Public trustee appointed trustee of 

estate.] — Re Bass, Bass v. Public Trustee, [1914] 
W. N. 368. 


883. .] — W. by will directed his 

trustees to apply the whole of the income of his 
personal estate, or such part as they should in their 
absolute discretion think fit, in or towards the 
maintenance, education, apprenticeship, or in any 
other manner for the benefit of the child or children 
of his sister J., until they should respectively 
attain the age of twenty-three years, & to accumu- 
late the residue of such income ; & he gave the 
capital of his personal estate to such of the children 
of J. as should attain the age of twenty-three years 
as tenants in common in equal shares. W. died 
in 1888. His sister survived him, &> had two 
children only, both bom in his lifetime. By an 
order made in Jan. 1889, upon a s\immons t^en 
out by the trustees, it was declared that the gift 
of capital to the children who attained twenty- 
three was void for remoteness; but that, on 
account of other clauses in the will, the persons to 
take it could not be ascertained until the death 
of J., & the trustees were ordered to accumu- 


SeCf also, No. 844, ante, No. 961, post. 


Oe Interference with Discretion of Trustees. 

881. Failure of trustees to exercise direction — 
Allowance for put maintenance.] — Maintenance 
allowed for the time past. Under partietdar cir- 
cumstances, a ^wer to the trustees to apply 
dividends for maintenance with the approbation of 
the parents, or the survivor, & by the death of the 
trustees, or their not acting, their discretion not 
having been exercised, an inquiry was directed, 
whether it would have been reasonable & proper 
m the trustees to apply any & what part of the 
dividends, having regard to the situation, cir- 
cumstances & ability, of the father, & the fortunes 
of the children. — ^Maberly v. Turton (1808), 14 
Ves. 499 ; 83 E. R. 612. 

Anrwtaiions Edwards v. Grove (1860), 2 De G. F. 

& J. 210. Menid. Pfioher v. Randall (1861), 4 L. T. 8tf8. 


882. .] — Under a settlement, an 

infant, on the death of her father, was entitled to 
£800 per annum, for maintenance at the discretion 
of the trustees. The trustees not having their 
attention called to the trusts of the settlement, 
paid the whole dividends to the infant’s grand- 
mother, who allowed but £300 for maintenance 
to the stepfather of the infant, with whom she 
resided. Applications were made for an increased 


late the surplus income until further order. In 
1895 the two children of J., one of whom had 
attained twenty-three & the other twenty-one, 
took out this summons for the determination of 
the questions whether the trust for maintenance 
was not good, & whether the trustees ought not 
to have applied, & ought not now to apply, the 
accumulated income for maintenance, etc. : — 
Held : (1) the trust for maintenance could be 
severed from the ^ft of the capital, So was good ; 
(2) the accumulation by the trustees had plainly 
not been an exercise of their discretion, So they had 
now, notwithstanding that one child had attained 
twenty-three, a discretion to apply all or any part 
of the income which accrued down to the date of 
her attaining twenty-three in payment of the past 
maintenance of the two children, fo to apply any 
part of the income which had accrued since that 
date, or should accrue before the younger child 
attained twenty-three, in or towards ms main- 
tenance. — Be Wise, Jackson v. Parrott, [1896] 

1 Oh. 281 ; 66 L. J. Oh. 281 ; 73 L. T. 743 ; 44 
W. E. 310 

Annotaiione : — As to (1 ) Conid. Re Blew, Blew v. Gimner, 
[1906] 1 Ch. 624. As to (2) Siqpld. Rc (tooper, Oooper v. 
Ctoopor, [1913] 1 Ch. 350. 

884. Discretion exercised honestly — Whether 
court will interfere.] — Testator having directed his 
two trustees to apply a moiety of rents or such part 


PART X. sect, 1, SUB-SECT. 2.— P. 

8791. Maintenance allowed — Mother* s 
means imTTuitoriaZ.}— Testator be- 

a ueathed a lesaoy to an Infant 
aug^r, pavable on her attaining 
t^nty-one. Sc charged the same on the 
shflm of two of the devisees, hut the 
wJJl was silent as to interest : — Held : 
the infant was entitled to maintenance 
out of the estate of testator, during her 
u^prlty, to the extent, if neoessary, of 
the interest on the legacy. An Inqiury 
as to the ability of the \ddow to main- 
tain the Infant waa refused. — B inbxbt 
u. Binkuby (1869), 15 Or. 649.-43AN. 



— Testato by his will 
his share in a oertaln 


partnership business to remain in the 
DUBlnesB until his infant son attained 
the age of twentv-one years, when the 
son w€M to claim its value or be allowed 
a share in the partnership business. 
In the event of the son not attainixw 
maturity, testator directed that ban 
of the above share was to be paid to-' 
his widow, & the other haUT to be 
equally divided amongst the members 
of his own family. He further directed, 
A fair interest to he paid to my wife 
until the boy shall be of age.** The 
widow, in consideration of money lent, 
executed a deed purporting to assign 
all her intereet in the will, So in pu- 
tieular the income So tnterast ar&tng 
6c to arise from the Share in the partner- 


ship huslnesB : — Held : the widow was 
not entitled absolutely during the 
minority of the son to the interest in 
the share in the partnership, but that 
the income of auon share was burdened 
with the maintenance of the son ; So 
the exor. was not lustifled In paying 
the interest So profits to the widow, or 
to an assignee of the widow, until he 
was satisfied that the Infant son was 
being otherwise properly maintedned 
by the mother. — Topliss v. 

(1906), 26 N. Z. L. R. 17.— N.Z. 

PABT X. 8B0T. 1, SOB-bAt. A— O. 

8841. DisordiUm exercised honuUu — 
Whether court wiXt inJterfere.y^A. ols- 
oretion given to exors. to apply the 
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Sed* 1* — Maintenance: Sub-sect, 2, O, d: H, (a) 

W±1 

as they or be should in their or his discretion see 
fit in tne maintenance & education or advancement 
in life of his younser children during the life of his 
wife ; & one of tne trustees having died, the ct« 
would not interfere with the discretion to be 
exercised by the surviving trustee. — ^Livesby v. 
Habdikg, Livbsey V, Beckett (1830), as reported 
in Taml. 460 ; 48 £. K. 183. 

885. 0 — Trustees were by will 

authorised, if they thought fit, to apply the income 
of shares to which children were presumijtively 
entitled towards the maintenance of the children, 
notwithstanding the father of the children might 
be of sufficient ability to maintain them. A suit 
was instituted for the administration of the estate 
of testator : — Held : the ct. would not control 
the discretion of the trustees, if they thought 
it ft that the income should be paid to the father 
for the maintenance of the cffildren, an order 
would be made for pa3mient accordingly. — 
Bbophy V. Bellamy (1873), 8 Oh. App. 798 ; 43 
L. J. Ch. 183 ; 29 L. T. 380, L. O. & L. JJ. 
AnrtotcUiona : — Conid. Tempest v. Camoys (1882), 21 CJh. D. 

671. Mentd. Re Bryant, Bryant v, Hlckley (1893), 42 

W. R. 183. 

3g0, .] — Testator gave a legacy of 

£3,000 to three children or the survivors or sur- 
vivor who should attain twenty-one ; but if all 
three died imder twenty-one there was a gift over. 
The vdll contained a direction to the trustees to 
apply the whole or such parts as they should 
think fit of the income of the legacy for the main- 
tenance & education of the legatees wMle imder 
twenty-one : — Held : the ct. had power to control 
the discretion of the trustees in the allowance to 
be made for children & the ct. in opposition to the 
trustees directed that the whole income should 
be paid to the father of the children for their 
maintenance together vrith an equal amount for 
past maintenance . — lie Hodges, Davey v. Ward 
(1878), 7 Ch. D. 764 ; 47 L. J. Oh. 335 ; 20 W. R. 
390. 

Annoiaiion Held. Tabor v. Brooks (1878), 10 Ch. D. 273. 

887. ,] — ^A female inf ant was entitled 

contingently on her attaining twenty-one or 
marrying, to a fund of which her deceased mother 
had been tenant for life. The trustees had power 
“ to apply all or any part ” of the income, about 
£638 a year, for her maintenance & education. On 
a summons in the matter of the infant the judge 
held that he had jurisdiction to control the dis- 
cretion of the trustees as to the quantum to be 
allowed & made an order on them to pay £400 a 
year to the father for her maintenance & education. 
The trustees appealed & in answer to an iaquiry 
by the ct. stated their intention to allow £260 
to the father for her maintenance & education - 
Held: the order was irregular & must be is- 
charged the ct. having no jurisdiction on a 


summons in the matter of an infant to make any 
order for payment by trustees or other persons. 
Qu. : whether the ct. could control the dwretion 
of the trustees as to the amount to be allowed for 
maintenance & education so long as such dis- 
cretion was honestly exercised . — Re JjOfthodsb 
( 1886), 29 Ch. D. 921 ; 64 L. J. Oh. 1087 ; 63 
L. T. 174 ; 33 W. B. 668, 0. A. 

•.] — Be Wblls, Wells v, Wells, 

No. 836, ante, 

889. .] — Testator, B., by his will 

directed that, after the decease or remarriage 
of his wife L., his trustees should Apply the whole, 
or such part as they should think fit, of the income 
of any child’s sh^ of his, testator’s residuary 
estate for or towards such child’s maintenance, 
& appointed L., & four other persons trustees 
of his will. L., remarried, but the infant children 
of her marriage with B., continued to live vnth her. 
On an application by the infants that the trustees 
might be ordered to provide for their maintenance 
pursuant to the above provision of B.’s will : — 
Held : (1) there was no absolute trust to so apply 
the whole or any part of the income, but only a 
discretionary trust, carrying an obligation to 
entertain consider the question. Sc then a dis- 
cretion in the execution of the duty ; &, conse- 
quently, the ct. could not overrule the discretion 
of the four trustees, who, after having considered 
all the circumstances & their duty imder the cir- 
cumstances, had, in the exercise of an honest 
discretion, refused to make any allowance for 
maintenance out of testator’s estate ; (2) assumi^ 
the ct. had a discretion, it would exercise that dis- 
cretion, similarly to these trustees. — Be Bryant, 
Bryant v. Hicklby, [1894] 1 Ch. 324 ; 63 L. J. Oh. 
197 ; 70 L. T. 301 ; 42 W. R. 183 ; 38 Sol. Jo. 
79 ; 8 R. 32. 

890. No honest exercise of discretion.] — 

Stephens v, Lawby, No. 865, ante, 

891. .] — Be Roper’s TIiusts, No. 1020, 

post. 

Exercise of powers as to advancements.] — See 

Sect. 2, sub-sects. 3, 4, post, 

H, Out of What Property Maintenance Payable, 

(a) Contingent and Determinable Life Interest, 

See, nou)y Trustee Act, 1926 (c. 19), s. 31. 

Contingent interests.] — See Executors, Vol. 
XXIII., pp. 460-463, 467-469, Nos. 6219-6269, 
6306-6326. 

Determinable life interest.] — See Executors, 
Vol. XXIII., p. 459, No. 6326. 

(6) Oui of Capital, 
i. Personal Property, 

See, generally. Executors, Vol. XXIII., pp. 
449, 450, Nos. 6207-6213. 

892. Power of trustees — Without authority of 
court.] — (1) General rule, that a trustee shall not 


interest of a legacy to the maintenance 
& education of the legateeSf nephews 
& niece of teatetor, Is not subject to 
the control of the ct. where there Is no 
charge of fraud, or the like, against the 


the trustees in their discretion to ap 
tne income to which any beneflei 
a minor was or might 
entitled for the benefit of any mmoj 
such mi^er &, If more than one. 

proportions as t] 

tent tl 

trustees had not advano^ any p 
of the Income for the benefit nt 


benefiolariea conetituted no sufficient 

S ound for the interference of the ot.» 

the absence of any proof that they 
had not exercised a sound Sc honest 
discretion in the matter . — Re Scott, 
Atkinson v. Foubistbb (1900), 19 
N. Z. L. R. 172.— N.Z. 

t. No reed discretion exiaUng,'} — 
Deft., having in her hands a fund to the 
benefit of T^ch pltf., an infant, was 
entitled, asserted that, by the terms of 
the trust upon which she held it, she 
h|d a discretion as to the application 
of it for the benefit of pitf. She 
nevertheless paid the money into a 
to her own credit as trustee lor 

S ltf., Sc weed that she would not use 
* exoept for his benefit, Sc would pay 


it to him at majority : — Held : deft, 
was a mere trustee for pltf., without 
the discretion which she contended for, 
Sc a summary order, made before 
delivery of statement of claim in an 
action to recover the fund Sc for an 
injunction, requiring deft, to pay the 
fund into ot., Sc thereupon perpetually 
staying the action was affirmed. — 
WniTBWOOD V. Whitxwood (1900), 19 
P. R. 183.— CAN. 

PART X. SECT. 1, SUB-SECT. 8.— 
H. <b) 1. 

a. When court wUl authorise ,] — 
Although the general rule is, that the 
ct. will not break in upon principal 
money for the maintenance Sc MuoaUon 
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o£ ^ own authoiity break in upon the capital of 
an in||i>nt*8 fortune. 

(2) The ct. very rarely has broken in upon 
the capital for the mere purpose of maintenance, 
mough frequently for advancement. — ^W alker v. 
W^ERBLL (1801), 6 Ves. 473 ; 31 E. B. 1160. 

0 — stock having been be- 
queathed to trustees, to be applied for the benefit 
of testator’s two granddaughters till twenty, & 
then to be divided between them. On a bill 
filed by one of the granddaughters against the 
surviving trustee after the lapse of many years, the 
ct. refused to assume against pltf . that her share 
had been expended in her maintenance. Qu, : 
whether, under such a direction, the trustees could 
have properly applied the capital of the fimd in 
maintenance. — Clark v, Wyburn (1848), 13 
L. T. O. S. 441 ; 12 Jur. 613. 

894. ,] — Trustees applied a part of 

the capital of a fund belonging to infants, who had 
been left destitute by their fa&er, for their benefit. 
They were allowed the amount. — ^Prince v. Mine 
(1869), 26 Beav. 634 ; 63 E. B. 1043. 

895. — Trustees may in a case of 

nec^sity, be justified in breaking in upon the 
capital of a trust fund, either for the maintenance 
& education, or for the advancement in life of 
infant childr^ even where there is a gift over to 
the issue of such children in the event of their 
dying under twenty-one . — He Tibbs* Trust 
(1869), 17 W. B. 304. 

896. When court will authorise — Capital very 
small.] — ^Money expended for maintenance & 
education, shall be allowed out of a small legacy 
given to an infant, though it breaks into the 
principal. Otherwise, where the legacy is con- 
siderable. — ^Barlow v. Grant (1684), 1 Vern. 256 ; 
23 E. B. 461. 

Annotations: — ^Mentd. Barton v. Cooke (1800), 6 Yes. 461 : 

Hamley v, Qilbert (1821), Jao. 364 ; Oowper v. Mantoll 

(1856), 22 Boay. 231 ; Lonadale v, Berolitoldt (1857), 

3 K. & J. 185 ; lie Sanderson’s Trust (1857), 3 K. & J. 

497 ; Borton v, Bunbar (I860), 2 l)e G. Ii\ & J. 338 ; 

Presant 8c Presant v, Goodwin U860), 1 Sw. & Tr. 544. 

897. .] — ^An infant’s property being 

very small, maintenance ordered out of the 
principal, without a reference. — Ex p. Green 
(1820), 1 Jac. & W. 263 ; 37 E. B. 372. 

898. .1 — Order made upon petition, 

that part of a small stun of stock bequeathed to an 
infant should be sold, & the proceeds applied in 
paying a debt incurred for necessaries on his 
account, &; that the residue of the stock should be 
transferred into ct., & the dividends j^d to his 
mother towards his maintenance. — lie Swift, 
Ex p. Swift (1828), 1 Buss. & M. 676 ; 39 E. B. 
221. 

899. ,] — Order made upon petition 

that exors. should be at» liberty to apply certain 


small sums, part of the capital of the residuary 
shares bequeathed by a father to his infant children, 
towards their maintenance, education & advance- 
ment, though the shares did not vest till the 
children came of age . — Ex p. Chambers (1829), 
1 Buss. & M. 677 ; 39 E. B. 221, L. 0. 

900. .] — The shares of infants in 

testator’s estate, not exceeding £20 each, ordered 
to be paid at once to the person who was main- 
taining them, upon his undertaking to apply the 
same for their maintenance. — ^Farranoe v. Vilby 
(1862), 21 L. J. Ch. 313 ; 18 L. T. O. S. 346. 

901. .] — The whole of a small legacy 

its accumulations, were paid out of ct. to the 

solr. of an infant who had no other property, upon 
his undertaking to apply it in discnarging a sum 
claimed for past maintenance & for a prospective 
outfit, &, after deducting the costs, to pay any 
remaining balance to the infant at majority. — 
Re Welch (1854), 23 L. J. Oh. 344 ; 2 W. B. 310. 

902. Income not sufficient for maintenance 

of Infant.] — ^Bridge v. Brown (1843), 2 Y. & 
O. Ch. Cas. 181 ; 63 E. B. 79. 

Annotation: — ^Mentd. Goldstein v. Salvation Army Assce. 

Soc., [1917] 2 K. B. 291. 

903. .] — Re Mais (1852), 21 L. J. Oh. 

876; 19 L. T. O. S. 324 ; 16 Jur. 608. 

904. .] — Under a marriage settle- 

ment, stock was vested in trustees, in trust to pay 
the interest &; dividends to the wife for life, 
remainder to the husband for life, with a power to 
them & the survivor to appoint the principal 
among the children of the marriage. The wife 
died, & the husband appointed a third part thereof 
absolutely & at once in trust for on infant child, 
payment to be postponed till twenty-one. The ct. , 
on the application of the infant that the trustees 
might apply a sufficient part of the capital of his 
share of the stock in payment of the expenses 
incurred & to be incurred for his education as a 
cadet, & his advancement in India, granted the 
prayer of the petition so far as related to payment 
of part of the expenses incurred, as to the 
expenses of education & residence as a cadet at 
Addiscombe, & ordered the rest of the petition to 
stand over. — Re Lane (L853), 17 Jur. 219. 

905. .] — Case in which the ct. will 

order advances out of capital to be made for the 
maintenance of children themselves entitled to the 
income, & as tenants in tail to the capital, to their 
mother. — ^Nottley v. Palmer, Nottley v. 
Nottley (1866), as reported in 13 L. T. 647 ; 11 
Jur. N. S. 968 ; 14 W. B. 170. 

Annotations : — ^Reld. lie Howarth (1873), 8 Ch. App. 416, n. 

Mentd. Re Butler’s WUl (1873), L. K. 16 Eq. 479. 

906. .] — Under the will of her father, 

a domiciled Scotsman who made his will in the 
Scottish form, an infant was entitled to a legacy. 


of infant legatees, still in a proper case 
the ot. will so apply it, as well as to the 
advancement of the infants. — Ash- 
bough V. Ashbougu (1864), 10 Gr. 
430.— -GAN. 

b. Past maintenance ,] — The 

ot. will not allow to a relative money 
expended by him in past maintenance 
of the infant, out of the proceeds of 
land of the infant sold in lieu of a 
partition. — Kellab t^. Tachb (circa 
1865), 1 Ch. Ch. 388.— CAN. 

o. .] — Trustees may be allowed 

payments made for maintenance Sc 
education out of capital. — Stewart v, 
Fletcher (1869), 16 Gr. 236. — CAN* 

d. .] — Cook v. Noble (1886), 

12 O. R. 81.— CAN. 

«. .) — Money paid into ot. to 

the credit of infants will not be paid 
out to their guardian appointed by a 
surrogate ct., upon his application, as 


a matter of right ; though, in a proper 
case, an allowance for their niainte- 
nance 8c education may be made to him 
out of such moneys. — Re Harrison 
(1899), 18 P. R. 303.— CAN. 

f. .] — During the infancy of 

deft. 12,000 was paid into ct., to one- 
half of which she was entitled on 
attaining majority, & to the other hall 
alter the death of her mother. Deft, 
having come of age. but being of xm- 
sound mind, 8c residing abroad with 
her mother, who had been appointed 
her guardian by a foreign ct., the 
mother applied for payment out of the 
whole fund, having given in the foreign 
ot. speclho security for the amoimt : — 
Held: the half of the fund in which 
appot. had a life interest might be paid 
out to proper trustees appointed to 
administer & safeguard it, or it might 
be paid out to appot. upon sub- 


stantial security being given ; the 
other half, being actually m the hands 
of the ot., was subject to the Jurisdic- 
tion of the ot., 8c should be applied for 
the support 8c maintenanoe of the 
person of unsound mind, in the dis- 
cretion of the ot., whatever sum should 
be shown to be neoessaxy for mainte- 
nance being paid to the foreign guardian. 
— Re Thobipson, Thobifson v. Thomp- 
son (1900), 19 P. R. 804.— CAN, 

g. .] — The administrator of 

an estate in distributing it paid into 
ct. 1500, the share of an infant, one of 
the next of kin of intestate. The 
infant now applied for an amount to be 
paid out necessary for hra support 8c 
maintenanoe, she Delz» iniU-uMth 8c 
unable to work : — ^Hela .* {he appUoa- 
tion could be maintained If bxou^t in 
proper way by petition duly verified* 
setting out amount In ot%, in what way 
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Intants Ain) Ohildbek. 


Sect, 1, ’•^Maintenance : Sub-aect, 2, H, (b) u, ii. 


The will contained no expressed trust for main- 
tenance. The Ct. of Session in Scotland appointed 
a curaior bonia to the infant, who received the 
legacy, & invested it in the purchase of some New 
Z^and stock, in the sole name of the infant. 
It was the only property of the infant, & the income 
derived &om it was not sufficient to provide for 
her maintenance & education. The Ct'. of Session 
authorised the curator bonia to advance from time 
to time sums out of capital, not exceeding in all 
£100, for the purpose of supplementing the income 
of the infant, & enabling her to be placed at a 
suitable school. The cursor bonia, as next friend, 
presented a petition, asking that the r^ht to 
transfer £100 of the stock might vest in him, 
& that he might be at liberty to sell & transfer 
the same, & to apply the proceeds in or towards 
the maintenance or education of the infant, that 
the dividends which had accrued, & which might, 
during the minority of the infant, accrue on the 
stock, or on the residue thereof after the transfer, 
might be paid to him, he undertaking to apply 
them in or towards the maintenance or education 
of the infant ; & that he might be appointed 
guardian : — Held : (1) the infant was a “ trustee 
of the stock, within the meaning of the Trustee 
Acts & an order was made vesting the right to 
transfer £100 of the stock in the next friend, who 
was appointed guardian to the infant, & libertv 
was given to him to sell &; transfer the same, & 
to apply the proceeds in or towards the main- 
tenance or education of the infant ; (2) the 

dividends accrued & to accrue during the minority 
of the infant, should be paid to the guardian, he 
undertaking to apply them in or towards her 
maintenance or education. — Re Findlay (1886), 32 
Oh. D. 221, 641 ; 66 L. J. Oh. 396. 

Annotaiivn : — As to (1) Eefd. He Dohaynln, [19101 1 Ch. 223. 

ii. Real Estate, 

907. Power of court to order — Maintenance 
charged on Income — Income insufficient to pay 
prior charges.] — Under a will an infant was entitled 
to maintenance out of the income of property which 
was devised to him, provided he attained twenty- 
one ; & £100 a year was allowed by the master 
for that purpose : but the income of the property 
was scarcely sufficient to pay certain annuities 
& other prior charges thereon. Under those 


circumstances it was ord^r^ that the trustees dc 
exors. should be at liberty, out of any funds in 
their hands, to pay the £100 a year ; ds, if the same 
should be insimQcient, that what the guardians 
should pay for the infant’s m^tenance should 
form a charge ujwn his interest in the property. — 
Fbntiman V. Fbntiman (1842), 13 Sim. 171 ; 60 

£!. Ri. 06. 

Annotations Folld. He Howarth (187^ 8 Ch. App. 416. 

Befd. He Hambrouffh, Hambrough v. Hambroagh (1909), 

79 L. J. Ch. 19. 

908 . Income insufficient.] — A. devised 

all his real estate to trustees for a term of five 
hundred years, in trust, out of the rents, or by 
assignment, sale or mtge* of the term, to raise 
money to pay his debts, & for other purposes, & 
(inter alia), he authorised them to expend £200 
a year in the education of two grandsoim until 
certain events. The personal estate being in- 
sufficient to pay these annual sums : — Held : as 
there was no restriction as to the mode of raising 
the sums, the trustees were boimd to make the 
term available for payment, & not only the annual 
income, but the corpus of the real estate was 
charged therewith.— T orbe v . Bbownb (1856), 
6 H. L. Cas. 666 ; 24 L. J. Ch. 767 ; 26 L. T. O. S. 

129 ; 10 E. R. 1017, H. L. ^ ^ 

Annotations : — ^Mentd. Booth v. Coiilton (1861). ^ Gifl. 614 ; 

Edwards o. Warden (1876), 1 App. Cas. 281 ; Wheatly v. 

Davies (1876), 36 L. T. 306 ; Re Hlsooe, Hiscoe v. Waite 

(1902), 71 L. J. Ch. 347. 

909. .] — ^A widow, who was sole extrix. & 

testamentary guardian, with some beneficial 
interest in the income of the estate, misconducted 
herself, & in a suit for the administration of the 
estate, & to appoint another guardian in lieu of 
herself, had incurred costs for contempt, for non- 
payment of which she was now in custody. The 
ct. permitted a small sum out of the corpus to be 
raised for the purpose of purging the contempt, 
& for the interim maintenance of herself & children. 
— Db Combe v , Ue Combe (1867), 30 L. T. O. S. 
31 ; 3 Jur. N. S. 712. 

910. Past maintenance.] — Sum directed 

to be raised for past & future maintenance of an 
infant, & to bo a charge upon his estate, both 
present & future. — Re Allen (1850), 8 Ch. App. 
417, n,.; 14 Jur. 324. 

Annotaiions : — Folld. Re Howarth (1873), 8 Ch. 41o. 

B^d. He Hambrough, Hambrough v. Hambrough (1909), 

79 L. J. Ch. 19. 

911. Infant entitled in fee in pos- 
session.] — On an application by an infant for 


she was next of kin, the administrator, 
father or mother or relatives should 
be notified, & oiroumstances of father 
& mother, If any . — He Grbbn (1908), 
9 W. L. R. 630.--CAN. 


h. .J — He Carnahan (1912), 

6 D. L. R. 867 ; 23 O. W. R. 97 ; 4 
O. W. N. 116.~-CAN. 


k. .) — Maintenance out of the 

principal of minors fortune composed 
chiefly of accumulated interest, refused. 

-Ex V, (1810), 1 Ball & B. 

406.* “iR. 


PART X. SECT. 1, SUB-SECT. 2.- 
H. (b) ii. 

909 i. Power of court to order ,] — The 
ot. does not sanction the use of the corpus 
of an infant's estate tor maintenanoe 
unless satisfied thatsuoh use will be more 
beneficial to the infant than preserving 
his property intact nntU he comes of 
age : there should be no encroachment 
on the principal except for unavoidable 
reasons falling little short of neoesslty. 


909 ii. —«1— Maintenance in re- 
aped ot an infant ohild allowed its 
mother out of an estate to wlfi^ 


infant was entitled. — He Hanna Es- 
tate. [1921J 1 W. W. R. 1090.--CAN. 

909 Ui. ,] — The present income 

of a minor's property was insufficient to 
keep down the annual Interest of the 
inoumbranoes ; yet it appearing that 
the property was suffioient lor the dis- 
charge of all the inoumbranoes, the ot. 
gave the minor maintenanoe out of It. 
— Re Corkers (1846), 3 Jo. & Lat. 377. 
— IR. 

910 i. Past maintenance,', 

A step-father's claim to be padd for 
past maintenanoe of a minor out of 
her capital rejeoted on the jround 
of his misconduot. — F ielder v. O'Hara 
( 1869), 16 Gr. 610.— CAN. 

91 Q II. „ ..i— — ^it is in the dis* 

oretion of the ot. whether to allow past 
maintenanoe out of the corpus of an 
infant's estate not intended by a 
testator to be so applied. — E dwards v, 
Durqbn (1872), 19 Gr. 101.— CAN. 

910 ill. .} — The ot. will 

sanction the use of me corpus of an 
infant's estate for his past as w^ as 
future maintenanoe, where the doing 
BO is shown to be for his benefit. The 
ot. will also do so where It is satisfted 
that the question of maiutenstpce 


arises Incidentally in a suit, & that it 
was proporly instituted in order to the 
administration of an estate, & not as 
an indirect mode of doing what ought 
to bo done under 12 Viot. Sc the orders 
of this ot., made to carry out the same, 
os the question of maintenance past 
as well as future can properly he dealt 
with, inasmuch as a great deal of the 
information required oy the statute Sc 
orders referred to can be obtained in 
taking the accounts in such suit. But 
where such a suit was instituted by a 
party asking for maintenance out of 
me corpus of the estate, the ot., as a 
oheok upon such suits, rdCused to make 
any direotion as to maintenanoe. — 
GOODFBLLOW V, Eannie (1873), 20 Gr. 
425.— CAN. 

910 Iv. -.1 — ^Wbere an allow- 

ance lor past maintenanoe of infants is 
sought out of the inJtemts* estate, it la 
a rule that the principal is not to be 
encroached upon, unless for unavoid- 
able reasons laulng little short of 
neoesslty ; the ot. will not sanction 
a higher allowance for past ezpenditime 
would have beem awarded lor 
malntenenoe if a px^ epphoationhad 
been made thereior---€9UNB v, Osiio 
(1B86)AX1 P. B. SS9<-43AN. 
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Part X. — Maintbnakcs and Advanotmbnt. 


m airttmianc e, the ct. has juiisdiction, without suit, 
to cuam the expenses of his past maintenance & 

application on the corpus of a 
toehold estate to which he is entitled k fee.— 

(1873), 8 Oh. App. 416 ; 42 L. J. Oh. 
316 ; 28 L. T. 64 ; 21 W. R. f49, L. JJ. 

^ HamUton (1885), 81 Oh. D. 201. 
Oadman (1880), 33 Oh. D. 397. 

Hambrouxii®. Hambroug^ 
rioiS ? n?* Badger, Badaer e. Badger, 

Martin e. Gale (1876), 4 Oh. D. 
4:s8. Mentd. Re Harrison Sc Bottomley, [1899] 1 Oh, 465. 

^ J — CADMAN V. OADMAN, No. 

014, post, 

ITTi J J*^*Bts* estate tall.] — Two infants 
wwre entitled to successive estates tail in remainder 
adl^r^e life estate of their father, which life estate 
nad been sold under his bkpcy. There being no 
mcome applicable to the maintenance of the 
wants, an application was made on their behalf 
that a y^ly sum might be allowed for that pur- 
pose, & borrowed on the security of a mtge. or 
chaise on the real estate to which they were entitled 
a« above, the amount for which the charge was to 
be given mcluding the premiums on the insurance 
requisite for the protection of the lender JffcZd ; 
an order sanctioning the scheme could not bo 
m^e, & the principle of Re Howarth, No. 911, 
dfUe^wo^d not support it, for although judgment 
might be recovered against the infants for 
necessaries supplied to them, it could not be 
recovered for premiums on the policies, &, more- 
over,^ judgment could not be recovered against 
we infant for necessaries* supplied to the other 
? * Judgment would not charge the estates of the 
imants, inasmuch as those estates were so circum- 
stanced that they could not be delivered in exeou- 
tion.— Hamilton (1886), 31 Oh. D. 291 ; 66 
U J. Oh. 282 ; 63 L. T. 840 ; 34 W. R. 203, 

An?io^io^ : — ^FoUd. Re Hambroiigh's Estate, Hambrough 

2 Ch. 620 j Re Badger, Badgers. 

Cadman v. Oadman 

914, 1 — The ct. has no jurisdiction 

w charge an infant’s estate tail in remainder for 
the purpose of raising money to provide for his 
maintenwce whether past or future ; nor semble : 
his fee simple estate in possession, except for his 

Oadman 

(1S86), 3^. D. 397 ; 66 L. J. Oh. 833 ; 65 L. T. 
669 ; 36 W. R. 1, 0. A. 

A7m<MiotM .* — FoUd. /2e Hambrough's Estate, Hambrougb 
r. Hambroi^h, 1909] 2 Oh. 620 j Re Badger, Badgers. 
Bator, [19131 1 Oh. 385. Mktd. & 

Bottomley, [1899] 1 Oh. 465. ^ » 


915. .] — The ct. has no judsdiotion 

to authorise a mtge. of the interest of an infant 
tenwt in tail in remainder for the purpose of 
raising money for his maintenance. Where, 
therefore, in an action, to which none of the 
remaindenxien were paries, the ct. by a first 
order directed trustees to raise money for the 
maintenance of an infant tenant in tail in remainder 
by means of a mtge. of his interest in the settled 
estate, & by a second order the ct. declared that 
the infant was a trustee of his interest directed to 
be mortgaged within Trustee Act, 1893 (c. 63), 
s. 30, & directed certain persona to convey that 
interest by way of mtge. to secure the money, & 
in pursuance of the second order a disentailing 
deed by way of mtge. was executed : — Held : 
(1) the orders were m^e per incuriam & without 
jurisdiction, & were therefore of no effect ; (2) the 
first order, being made without jurisdiction, was 
not an order directing a mtge. within the meaning 
of sect. 30 Sc the second order, beii^ founded on 
the first, was equally made without jurisdiction, Sc 
the provisions of Trustee Act, 1893, could not 
support it ; (3) notwithstanding the orders Sc the 
mtge., the land remained limited to the original 
uses of the settlement. — Re Hambrough’s Estate, 
Hambrough V. Hambrough, [1909] 2 Oh. 620 ; 79 
L. J. Oh. 19 ; 101 L. T. 521 ; 53 Sol. Jo. 770. 
Annotation : — Cfeneralljt, Mentd* Churchward r. Churchward 
(1910), 26 T. L. R. 401. 


iii. Reversionary and Contingent Interests, 

916. Whether court will direct.] — Settlement 
wherein the manor of D. is settled to the use of 
grandfather for life, remainder to his son the 
husband for life, remainder to trustees for a 
thousand years, for raising £20,000 for a daughter, 
if but one, payable at twenty-one or marriage. Sc 
in the meantime £300 per annum for her main- 
tenance, to be raised by trustees either by rents 
& profits, or by sale or mtge., to be paid 
quarterly ; the first payment to be made at 
such of the usual feasts as shall next happen 
after the father’s death. Father dies, leaving one 
daughter Sc the grandfather living. Bill prayed 
a mtge. of the reversion for the infant’s main- 
tenance, but the ct. strongly inclined against it. — 
PiERPOiNT V. Ohbnby (Lord) (1718), 1 P. Wms. 
488 ; Prec. Ch. 503 ; 2 Eq. Oas. Abr. 642 ; 24 
E. R. 486, L. 0. 

Annotation : — ^Ezpld. Clinton v, Seymour (1799), 4 Vos. 440, 

917. ,] — The ct. leans against the con- 

struction for raising portions or maintenance out 
of a reversionary term ; Sc upon that princij^le, 
when the term fell into possession. Sc the poruon 
was raised, refused to charge the difference between 


PART X. SECT. 1, SUB-SECT. 2.— 
H. (b) iU. 

direct. V— 

Where testator bequeathed part of his 
r^du^ Mtate to two infant legatees, 
tiUrroting the Interest to be applied to 
their support & education until twenty- 
one years of age, or such previous t.imA 
as the trustees might see nt to pay over 
the same to th^egatees ; Sc that in 
9®*® the death o!r either, the whole 
^ ^®,P.®ld to the survivor; the 
Will oontedning no gift over in case of 
the death of both Held ; the 
trustees Sc exors. had a disc^tion to 
®PPly part of the principal to the 
®PPPert & education of the l^atees. — 
^ MoDouoall (1868), 14 Gr. 609.— 
vAN. 

^ ii. — ,] — Testator by Ms will 
wv^ the prooe^ of certain real 
estate to his datu±to-in-law, E. D., 
widow of hla sonTw. D., deceased, to 
ImvmSci epport of his son W. D.'s 


children during her natural life or so 
long as she remained his widow ; Sc 
in the event of the death of his said 
datoter-ln-law, then to his grand- 
chilaren so long as they remained 
minors. He then devised the land to 
^ grandson P. D., in fee, but subjeot 
to tlte above devise. Alter testator's 
death E. D. married again. Sc was etui 
living : — Held : the mlent of testator 
was that In any event the minors were 
to have the support out of the land 
duri^ minority. Sc ther^ore were so 
entitled during such minority, upon 
the determination of the mother's 
estate by marriage as well as by death* 
— Henry y. Gillbbcb (1880), 81 C. P. 
243. — CAN. 

916 Iii. .] — ^It&dntenanoe will not 

be allowed out ^ funds^^, by toe 
direotlon of toe will, are to aooumulate 
A te laid out in toe purohase of lands 
to be entailed on toe minor in with 
over.;^AW v, M'Mihon 
( 1845), 6 I. Sq, E. 584.— IR. 


916 Iv, -.1 — Testator gave all bis 

property to ms exor. in trust for 
testator's family, to be used bv him for 
the support Sc education of testator's 
children. Sc for toe maintenance of his 
wife, until his youngest ohild, J., 
attained twenty-one years. When J. 
had attained twenty-one his property 
was to bo divided amongst his family 
Sc wife. Order made empowering toe 
trustee to apply the share to which 
each of toe children named in the will 
was contingently entitled, or such part 
of the share of each suoh ohild as might 
be necessary for that purpose, for or 
towards his or her maintenance Sc 
education. The ct., however, dooUned 
to treat toe fnnd for this purpose as a 
common fund, as to do so would be to 
authorise toe capital of toe share of 
one ohild to be applied Ui toe mainte- 
nance Sc education of anotler or others. 
— Dbmfsby V, Goluns^ (1699), 18 
N, Z. L. B. 562.— NJ6. 
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Sect. 1 . — Maintenance :^Sub'8ccL 2, H. {h) iii. 

(ch cfe /.] 

th© sum aunuoHy allowod by the infant’s grand- 
father for her maintenance & the sum charged. — 
CUNTON v. SEYMOUR (1709), 4 Ves. 440 ; 31 E, R. 

226 . 

Annolaiion : — Oonsd. Codrington v, Foley (1801), 6 Vos. 364, 

918. In case of necessity.] — ^Areversioi^y 

term raised for securing maintenance & x>ortionB 
for daughters, shall, in cases of necessity, be mort- 
gaged to pay cither, & when fallen into possession 
shah pay all the arrears of maintenance incurred 
before it came into possession. — Ravbnhill v. 
Dansey (1723), 2 P. Wms. 170 ; 2 Eq. Cas. Abr. 
046 ; 24 E. R. 690, L. 0. 

919. Although father living.] — The 

ct. will, under peculiar circumstances, sanction an 
allowance to infants out of the capital of their 
reversionary property, although the father be 
living. — Kilminster v. Noel (1834), 4 L. J. Ch. 
52. 

920. .] — Upon petition the ct. 

directed that a portion of an addition to a policy 
on an existing life, to which an infant was entitled 
upon attaining twenty-one or marriage, should 
be sold, & the proceeds applied for her maintenance, 
the father of the infant being wholly unable to 
support her, & being about to emigrate, & the 
trustees of the settlement consenting to the pro- 
pos^^d sale & application of the money raised. — 
Re Hays, Ex p. Hays (1849), 3 De G. & Sm. 486 ; 
18 L. J. Ch. 441 ; 14 L. T. O. S. 4 ; 13 Jur. 762 ; 
64 E. R. 673. 

Annotation : — ^Beld. Re Lane (1853), 17 Jnr. 219. 

921. When infant may become disentitled 

to corpus — Security by means of insurance.] — 

Ring v. Jarman (1861), cited in L. R, 14 Eq. at 
p. 262 ; 20 W. R. at p. 858. 

Annotaiiona :--Qon3d. Re Hamilton (1886), 31 Ch. D. 291. 
Reid. De Witte r. Palin (1872), L. R. 14 Eq. 251. 

922. .] — An only child being 

contingently entitled, under the settlement of her 
paronts & a will, to the corpus of two funds, in 
which her mother had a life interest, &; as to the 
settled fund without power of anticipation, & her 
father contributing nothing, a petition was 
presented on her behalf for the application of one- 
tenth of the corpus for her advancement, there 
being no clauses as to maintenance. A policy 
had been taken out to meet the contingency. 
Order made, with a declaration that it was so 
made, notwithstanding the clause against anticipa- 
tion.— -ife Robinson (1868), 19 L. T. 81 ; 16 W. R. 
1106. 

923. .] — The ct. has jurisdiction 

to charge reversionary property of infants with 
money required for their maintenance, even where 
some of the infants for whose benefit the money 
is raised may not ultimately become entitled in 
possesion to the property charged. A security 
:or tl^ purpose approved, with a provision for 
^storing th© money by means of an insurance 
igainst the contingency. — De Witte v, Palin 


I (1872), L. R. 14 Eq. 261 ; 26 L. T. 826 ; 20 W. E. 
868. 

Annotation : — B6fd. Re Hamilton (1885), 31 Ch. D. 291. 

924. .] — Where an infant was 

contingently entitled to property on her atta inin g 
the age of twenty-one years or being married, 
the ct. sanctioned a scheme for the payment of 
past & future premiums on a policy payable in case 
the infant died before twenty-one or marriage, A; 
for the payment of past & future maintenance of 
the infant, such payments to be secured by a 
mtge. on the policy, & a charge upon the infant’s 
contingent interest, the charge not to affect the 
interest of any persons other than the infant. — 
Re Bruce (1882), 30 W. R. 922. 

925. .] — Th© ct, refused to 

declare that sums advanced by a father for the 
benefit of his infant son were a charge on property 
to which the son would become entitled only in 
the event of his attaining twenty-one. Semble : 
the ct. has no jurisdiction to make such a charge, 
& th© only proper form of order in such a case is 
that in Re Arbuckle (1866), 14 L. T. 638 . — Re 
Tanner (1884), 63 L. J. Oh. 1108 ; 51 L. T. 607. 

926. Infant’s interest in remainder expectant 

on death.] — ^An infant ward of ct. had no property 
except a reversionary interest in real estate ex- 
pectant on the death of a lady aged eighty-five. 
The infant lived with her mother, who ha>d no 
means. An allowance of £80 a year had been 
paid to them for maintenance under an order 
of the ct., but the fund out of which this had 
been paid was now exhausted. This was a 
smnmons by the infant by her next friend asking 
for authority to procure annual loans for the pur- 
pose of supplying her with necessaries pending 
th© falling in of her reversionary interest, & that 
each such advance & the interest thereon might 
be declared to be a debt incurred for & on behalf 
of the infant for necessaries, & to be payable out 
of her estate ; & that the Want might be bound 
on attaining her majority to ratify & confirm 
such contracts & to do everything necessary to 
give a valid secuiity upon her reversionary interest 
in case the same had not then fallen intb posses- 
sion ; — Held : (1 ) the ct. was bound by the 

decision in Cadman v. Cadman, No. 914, ante ; 
(2) Land Charges Act, 1900 (c. 26), had not altered 
the law in this 1 ‘espect, &, in the absence of any 
property of the infant which could be reached, 
the ct. could not make such an order. — Re Badger, 
Badger v. Badger, [1913] 1 Ch. 385 ; 82 L. J. 
Ch. 264 ; 108 L. T. 441 ; 67 Sol. Jo. 339, 0. A. 

(c) Where More than One Fund Available. 

See^ now. Trustee Act, 1926 (c. 19), s. 31 (1). 

Two funds given in will .] — See Executors, 
Vol. XXIII., pp. 465-467, Nos. 6294-6306. 

927. Fund most beneficial to infant.] — Where 
there are several funds provided by different 
X)ersonB for the maintenance of infants, the 
interest of the infants must alone determine which 
of the funds is first applicable. — ^Foljambe v. 


919 1. In case of neceaaity— 

iUhouah father ImiH?.}~Where an 
titan t *8 sole projierty was a sum ot 
'.2p500 payable on the death of his 
ather, the ot. made an order oharging 
» sum required for his present mainte- 
lanoo & advanoement with interest at 
i iw cent, on the principal sum, & 
trovlding that the sum to be advanoed 
t interest tbeieon should be repidd 
•nly when the principal sum beotnne 
Mo^on e. Morgan, [1917] 

i^nt may become 
UenRiled to by mcanc 


of insurance ,] — ^An order was made for 
payment, out of a fund, in ot. to whioh 
an Infant was contingently entitled, of 
an allowanoo for his maintenance, u]^n 
security being given by way of life 
insurance for the benefit of those who 
would be entitled upon the death of 
the infant tinder full age . — Re Camp- 
bell (1899), 18 P. R. 400.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— 

H. (o). 

927 1. Fund moet beneficial to infant.] 
— ^Testator bequeathed 94,000 to his 
grandson, payable on hiii attaining 


twenty-one, & In case of his death 
before that period the amount was to 
revert to the residuary estate, & it had 
been decided that in the events that 
had happened the grandson was abso- 
lutely entitled to one-half of the resi- 
duary estate, the income of which was 
anmly suffloient for his maintenance : 
— RM: although testator had been 
in loco parentis to the infant, the infant 
was not entitled to claim interest on 
the legacy for his maintenance ; but 
being entitled to one-haU of the residue 
as next of kin & thm being a quoH 
intestacy as to the interest on the 
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Part X.— Maintenanob and Advancement. 


WiLLOTJOHBT (1824), 2 Sim. & St. 166 ; 67 B. B. 
308. 

Annctqti ^ : — Conid. Bruin v. Knott (1842), 12 Sim. 436. 

A]dd. Lygon v. Coventry (1845), 14 Sim. 41. 

9M, ,] — A female infant was entitled, on 

attaining twenty-one or marrying under that age, 
to have a portion raised out of estates of which 
her brother was tenant in tail, & to be maintained 
out of the rents in the meantime ; & she was also 
entitled, on the happening of the same events, to 
a^ sum of stock, & to be maintained out of the 
dividends in the meantime ; subject to which the 
dividends were to be accumulated dc added to 
the capital : — Held : she must be maintained out 
of the rents, & not out of the dividends, that 
arrangement being most beneficial to her. — 
Lygon v. Coventry (Lord) (1846), 14 Sim. 41 ; 
60 E. R. 272. 

929. .] — Where an infant was entitled to 

maintenance out of two distinct funds, which 
were settled upon her about the same time by the 
same person, the one by will & the other by 
settlement : — Held : the income imder the will 
was primarily chargeable with the maintenance, 
that being most for the infant’s benefit, & the 
circumstance that the settlement conteined a 
direction for the application of the whole income 
for maintenance, without any provision for the 
accumulation of surplus income, was not a suffi- 
cient indication of a contrary intention on the part 
of the settlor. — L ucas v. King (1863), 8 L. T. 
623 ; 11 W. R. 818. 

AnnotoHone: — Apld. Re Wells, Wells v. Wells (1889), 43 

Ch, D. 281. Itold. & Distd. Re Wakley, Vaohell u. 

Wakley (1020), 123 L. T. 150. 

930. .1 — ^Martin v, Martin, No. 1024, post 

931, .] — 2^ Wells, Wells v. Wells, 

No. 836, ante. 

932, Vested & contingent interests — 

Maintenance wholly out of contingent interest.] — 

Where a child had been for several years main- 
tained bv its mother, & afterwards died a minor, 
the mother was held entitled to be reimbursed 
such moneys only as the scale of maintenance 
which the child had actually received, required, 
although the extent of the child’s fortune might 
have justified a more liberal allowance. 

Where a child had a vested interest in certain 
property, & a contingent interest in other pro- 
perty, which lapsed at his death under twenty- 
one, the allowance for the past maintenance of 
the child was directed to be paid exclusively out 
of the fund in which the child had only a contingent 
interest, such balance not exceeding the amount 
which that fund alone would have justified. — 
Bruin v, Knott (1845), 1 Ph. 672 ; 14 L. J. Ch. 
440 ; 6 L. T. O. S. 233 ; 9 Jur. 979 ; 41 E. R. 760, 
L. C. ; avbaequent proceedinga (1848), 12 L. T. O. S. 3. 

Annotation: — Consd. Brown e. Smith (1878), 10 Ch. D. 

377. 

938. •] — legacy of £6,000 was given 

to trustees to be expended by them for the benefit 
& advancement of an infant as they in their 
absolute discretion should think fit. There was 
also a gift by the same will, of the income of a 
share of residue to the same infant for life on his 
attaining twenty-one, with a power to the trustees 
to apply the income during his minority for his 
maintenance & education. A suit for adminis- 
tration was instituted by the trustees immediately 
after testator’s death, & orders were from time to 
time made in it for the advancement, ifc also the 
maintenance & education of the infant out of the 


£6,600 legacy. On his attain^ twenty-one : — 
Held: (1) he was absolutely entitled to the un- 
applied residue of the legacy; (2) inasmuch as 
maintenance would have been ordered out of the 
income of the contingent share of petitioner, he 
was entitled to be recouped out of the past income 
of the residuary estate what had been expended 
out of the £5,000 legacy for his maintenance & 
education. — Furley v. Hyder (1872), 41 L. J. 
Oh. 583 ; 26 L. T. 864. 

934. One fund supplementary to other — Resort 
had to primary fund first.] — ^A direction by will 
to apply so much interest as might be necessary 
towards the maintenance & education of testator’s 
grandchildren upon the decease of their respective 
mothers, the residue to accumulate for them all, 
was confined to so much as should be actually 
necessary, regard being had to their situation at 
the death of their mother : their father having 
by his will left them a considerable property, with 
a provision for maintenance. — Rawlins v. Qgld- 
FRAP (1800), 6 Ves. 440 ; 31 E. R. 671. 

986. .] — Testator directed liis 

trustees to hold a specified trust fund in trust for 
his son, to bo absolutely vested in him on his 
death, but not to be payable or transferable to 
him until he attained the age of twenty-one years, 
& declared that his trustees should stand pos- 
sessed of the shares in a co. which constituted the 
trust fund & postpone the sale thereof until his 
son attained twenty-one, & upon that event 
happening should transfer such shares to him ; 
& testator directed his trustees to accumulate 
during his son’s minority any income of the shares, 
to be applied by them in or towards his mainte- 
nance & to add any accumulations to the capital. 
He also bequeathed a share of his residuary estate 
to his trustees for his son & declared that it should 
bo lawful for them to apply the income for his 
maintenance, & after his death in trust for his 
children & if none for testator’s other children in 
equal shares. 

Testator died in 1906, the son died in 1918, &; 
his exors. claimed that his maintenance during 
his minority should have fallen on his share of 
the residuary estate in exoneration of the specified 
trust fimd ; & consequently they were entitled 
to the accumulations : — Held : the specified trust 
fund was the primary fund out of wliich the 
maintenance was to be supplied ; & the trustees 
could not resort to the income of the residuary 
estate as to which they had only a discretion, 
until they had exhausted the specified trust fund 
to which the direction applied. — Be Wakley, 
Wakley v. Vachell, [1920] 2 Ch. 206 ; 89 L. J. 
Ch. 321 ; 36 T. L. R. 326 ; 64 Sol. Jo. 367 ; anb 
nom. Re Wakley, Vachell r. Wakley, 123 
L. T. 160, C. A. 

Annotation : — ^Mentd. Re Marjoribanks, MarJoribankB t;. 

Dansey, [1923] 2 Oh. 307. 

J. Income of Stock, 

See Infants Property Act, 1830 (c. 66), s. 32. 

936. To whom payable — Father — In default of 
guardlanj — ^The Ct. of Ch. has juiisdiction under 
Infants’ noperty Act, 1830 (c. 65), s. 32, upon the 
petition of the father of the infant, where there is 
no guardianv to direct that the dividends on stock 
belonging to the infant shall be paid to the father 
for the maintexiance of the ixifant . — Re Naxsk 
( 1840), 9 L. J. Ch. 262. 

987. As natural guardian.] — Stock 

to which an infant was entitled unded a Spaii^h 


legacy* one-half of It should be paid 
into ot. to the credit of the infant i the 
legacy Itself to be paid into ct. upon 
the trusts of the wfil. — Bbbs v, Frassb 


(1879), 26 Gr. 233.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— I. 
9871, To whom pagable^Father — 


Aa natwral guardian.}— Where £90 
stock was invested in the name of P., 
an infant, A the bank declined to pay 
the dividends for want of a sulfioMt 
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Sect, 1. — MainUnarice: Sub^aed, 2, J. d? J. (a) 

will with an executory devise over on her deaths 
without issue, was transferred by her father, one 
of the exors., into her name. He afterwards 
obtained an order of a Spanish ct. directing him 
to take proceedings to (mtain the dividend, & 
apply them for her maintenance. An action 
having been brought for the administration of 
the trusts of the stock, the ct. made an order 
under Infants’ Property Act, 1830 (c. 66), s. 32, 
upon the petition of tne father & the infant for 
payment of the dividends to the father. — Eamok 
& Donbvech V. Bamon & Marugan U878), 39 
L. T. 632 ; avh nom. Bamon v. Bamon, Re Bamon, 
27 W. B. 260. 

988. Trustee of will under which property 

derived.] — A sum of consols was standing in the 
sole name of an infant, & it was desired to obtain 
payment of the dividends to be accumulated for 
her benefit, as they were not required for her 
maintenance. The Bank of England refused to 
act upon a suggested order requiring 4/hem to 
accumulate the dividends. Order made for pay- 
ment of the dividends to the trustees of a wul 
under which the property was derived, to be 
applied for the benefit of the infant . — Be Kemp 
(1888), 59 L. T. 209 ; 36 W. B. 729. 

939* Guardian must be appointed — On separate 
petition.] — Semble: Infants* Property Act, 1830 
(c. 66), 8. 32, empowering the ct., on the petition 
of the guardian of an infant, to direct payment 
of maintenance out of dividends of stock standing 
in infant’s name, does not authorise the appoint- 
inent of a guardian. So a direction for payment 
of dividends upon the same petition, although 
the guardian appointed is one of petitioners, but 
two petitions are proper . — Be Pongbrard (1847), 

1 De G. & Sm. 426 ; 11 Jur. 744 ; 63 E. B. 1133. 


J . Amount of Maintenance* 

(a) In General* 

See, now. Trustee Act, 1926 (c. 19), s. 31 (1). 

Payment out of prlnclpal.]-~^e€ Sub-sect. 2, H. 
(o), ante* 

940. Confined to annual Income.] — By mar- 
riage settlement,^ lands were limited to husband 
& wife for their lives, remainder to the heirs male 
of their bo<Kes ; & if there should be no issue 
male of their bodies, & one or more daughters, 
then to trustees for five liundred years from the 
dece^ of the survivor, in trust, by sale or mtge., 
to raise £1,000 for daughters* portions ; but there 
miL® appointed for the payment of them. 

The father ^ed leaving a daughter only. The 
portion vesting in the daughter in the lifetime 
of the mother, it was decreed to be raised by a 
s^e, with reasonable maintenance in the mean 
time, though no maintenance was provided bv 
the settlement. 

No time being appointed for the payment of 

receipt, upon petition of the infant’s 
father P. static that the £90 was his 

& had been in- 
yestod by his wife, since deceased, 
jmder misapprehension, in his absence, 
that he was in great distress & noedoJ 
me dividends for the minor’s support, 

« it further appearing that the minor 
was not a ward of ot., that no guardian 
h^ been appoint^ to him & that 
mere was no cause depending in which 
the desired order could bemade, toe 
Jt* toat toe bank should pay 

^^5,^^4endB due (Sc to grow due ” to 
petitioner m toe^natoal guat& ot 
the minor ” tor the. xnlnoPsmStote- 


the portion, nor any maintenance in the mean 
time, she [the daughter] is en^tled to a reasonable 
maintenance, not exceeding the interest of the 
portion, from the death of the father ; or at 
leastwise from such time as the portion might 
have been raised by a sale (Trbvox, M.B.).-— 
StAINPORTH & OlMBiKBOS V. Staniforth (1703), 
2 Vem. 460 ; 28 B. B. 896 ; aub nom* Stainfobth 
V* IStanipobth, 1 Bq. Oas. Abr. 337. 

^nno^ofions ;---€l0iifd. Corbet v* MaydewU (1710), 3 Rep. 
Ch. 190. Ezpld. Ada^ v. Danvers (1755), 9 Mod. Rep. 
486. Reid. Brome v. Berkley (1728), 2 P. Wms. 484 ; 
Hall V, Carter (1742), 2 Atk. 364. 

941. .] — (1) Where a guardian by his will 

remits to his wc^ whatever is due to him for his 
maintenance, It will include all demands for his 
education. 

(2) ^ardians ought to limit the eimenses of 
the maintenance, etc., of infants, within tne bounds 
of the annual income of the infants. — ^Anstis v. 
Gandy (1736), 4 Bro. Pari. Oas. 313 ; 2 B. B. 
212, H. L. 

942. Person charged with maintenance may 
agree to take less.] — ^Bbbristb v. Bekemstb (1690), 
Nels. 168 ; 21 B. B. 816. 

948. Court may review allowance.] — Pbarsb 
V* Brooks (1844), 3 L. T. O. S. 374. 

Annotation :-^Menid* Pearse v* Doblnson (1867), 3 Ch. 

App. 1. 

944. .] — The ct. exercises a control in 

respect of any allowance ordered to be paid to a 
testamentary guardian, Sc on the marriage of a 
female testamentary guardian to whom an allow- 
ance for maintenance has been ordered to be 
made, inquiries into the altered state of circum- 
stances.— Jones V. Powell (1846), 9 Beav. 346 ; 
60 B. B. 376. 

946. Power to resort to past accumulations of 
income.] — Edwards v. Grove, No. 832, ante* 

(6) Fadora ddermining Amount* 

See, now. Trustee Act, 1026 (c. 19), s. 31 (1). 

Increase of maintenance.] — See Sub-sect. 2, 

J . (c), poat. 

946. Circumstances of each case — Benefit of 

•] — { 1 ) Where the mother is the sole guar^an 
of the heir to large estates the sum allowed the 
mother for the upkeep of establishment & educa- 
tion of the heir ought to be such sum as prudent 
guardians would allow to her “ as mother.** To 
decide what is a reasonable sum all the circum- 
stances of each case must be considered ; the 
governing consideration being what is for the 
interest of the heir. 

(2) Whether the guardian of a minor heir is a 
relative or ^ not, strict yearly accounts of the 
administration of the minor’s property ought to 
be kept.— Barnes v. Boss, [1806] A. 0. 625, H. L. 
947. Station In life — ^Amount of fortune — Income 

2^^>260.]— Pbtrb (Lord) (1802), 7 Ves. 403 ; 

32 B. B. 163, L. 0. 

Income of £1,600.] — Order 

made on petition without suit, for the allowance 


Murphy (1839), 2 I. Kq. R. 

PART X. SECT. 1, SUB-SECT. 2.-— 

L (s). 

!• to annual income .] — 

Tbe entire cost of maintenanoe sball 
not exceed toe sum total of Interest of 
toe capital of infanfa tortmie. — Oar- 
mcgABL 0. Wilson (1880), 8 Mol. 79, 



S r sum to allow, but no authority 
m for toe payment until toe report 
iigkt before the ot. for ite approval. 
— MtWHT V* Lamphieb (1866), 12 Gr. 
«41* — CAN. 

PART X* SECT. 1. SUB-SECT. 8.— 

J. (b). 

m. Affe*] — * Where, on a refer- 
^oe a« to the amount to be allowed 
tor toe nudntenanoe of ohlldren, it 
appeared that toe amount recom- 
mended for part maintenanMim 
Miuddering the ages of 
toe ohlmrea, 4t some ot toe oEirges 
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of £450 a year for the mamtenance of an infant, 
the income of whose property exceeded £1,500 a 
year . — lie Ohristib (1840), 0 Sim. 643 ; 10 

L. J. Ch. 79; 59 B. B. 500. 

949. Income of £10,000.] — Kay v. 

Johnston, No. 2094, post 

950- Income of £2,600.] — lie Clarke, 

No. 3 286, post 

951, — _ Upkeep of mansion house.] — ^Where 
testator directs the payment of an annual sum of 
money, just sufficient for the mere maintenance 
of a minor entitled to the possession of the settled 
estates, to be applied for such maintenance, & 
manifests a clear intention that such minor shall 
reside at the principal mansion on the estates, 
although no further allowance for the minor’s 
maintenance will be ordered by the ct., yet such 
a sum wiU be directed to be paid out of the rents 
of the settled estates as will suffice te defray the 
expenses of keeping up the mansion as a residence 
for the minor. — Griggs v. Gibson, Maynard v. 
Gibson (No. 2), Ex p. Maynard (1866), 14 
W. B. 538. 

952. .] — (^cumstances under which 

allowances will be made for maintenance, repair- 
ing, & furnishing considered. — G riggs v. Gibson 
(1873), 21 W. B. 818, L. JJ. 

Annotation : — ^ApM. Re Walker, Walker v. Duncombe 
(1901), 84 L. T. 193. 

963. .] — Be Walker, Walker v. 

Buncombe, No. 827, ante, 

964. Liability to subscribe to charities.] — 

On the petition of an infant, an annual sum was 
ordered to be paid, through the guardian, to the 
rector of a parish in which the infant had a con- 
siderable estate, to be applied by the rector in 
charity, & for the purposes of education, for the 
benefit of the poor or the parish. — L angton v. 
Brackbnbury (1846), 2 Coll. 446 ; 15 L. J. Oh. 
266 ; 10 Jur. 302 ; 63 E. B. 809. 

955, .] — Re Walker, Walker v. 

Buncombe, No. 827, ante, 

955, Expectations.] — Order made for a 

liberal allowance for the maintenance & education 
of a female infant, whose father was living, with 
a view to her being brought up in a manner suit- 
able to her fortune & expectations . — Be Wilijams, 
Ex p, Williams (1846), 2 Coll. 740 ; 63 E. B. 
941. 

957. Position of parents — Father’s position — 
Financial distress.] — Boach v. Qarvan, No. 1494, 
post, 

959, Mother’s position.] — Heysham v. 

Heysham (1785), 1 Cox, Bq. Cas. 179 ; 29 E. B. 
1117. 

Annotation : — CoilSd. Re Stables (1852), 21 L. J. Ch. 620. 

959, Parents may be supported out of 

allowance.] — ^An increased allowance for mainte- 
nance made out of the property of infants, for 
the purpose of supporting their parents who were 
in great indigence. — Allen v. Coster (1839), 1 
Beav. 202 ; 9 L. J. Oh. 131 ; 48 E. B. 917. 
Annotation : — Conid. Re Stables (1852), 21 L. J. Ch. 620. 

960. But no direct benefit given.] — 

The ct. will not give a direct benefit out of an 
infant’s income to his father. 

A scheme by which an infant, whose father was 
living, was to be articled to a solr., & to live 
with an uncle residing in the same place, was 
approved of by the ct. ; & the imcle was appointed 
to act in the nature of a giwdian to the unant, & 
have an allowance out of his income. An applica- 


tion that an allowance might be made to the fath^, 
who lived at a distance, S; was in very narrow cir- 
cumstances, was refused. — Be Stables (1852), 

21 L. J. Ch. 620 ; nom. Be (An Infant), 

19 L. T. O. S. 311. 

961. Obligation to support family — Infant head 
of family.] — The ct. in the case of an elder brother 
will direct the master to make a larger provision 
for him, that he may be able, as the head of the 
family, to maintain the younger. — ^Lanoy v, 
Athol (Bukb A Buchbss) (1742), 2 Atk. 444 ; 
9 Mod. Bep. 398 ; 26 E. B. 668, L. C. 

Annotations : — ^Mentd. Sykes v, Meynal (1763), 1 Dick. 
36^ Leohmere v. Charlton (1808), 15 Ves. 193 ; Graves 
V. Hicks (1833), 6 Sim. 391 ; Barnes v. Hacster (1842). 
1 Y. & 0. CJh. Cas. 401 ; Bufifden v, Blgnold (1843), 2 
Y. & O. Ch. Cas. 377 ; Hiokling o. Boyer (1851), 3 Mac. 
& G. 635 ; Loosemore v, Knapman (1853), Kay, 123/, 
Gibson v. Seaerim (1855), 20 Boav. 614 ; Flint o. He 


Coward, 


[1893] 2 Ch. 64. 

962. 


-.] — A jointress is not obUged 
to bring her jointure deed into ct., unless the party 
requiring wiQ confirm it. Upon an application 
for maintenance for an eldest son, the ct. will 
make hipi a liberal allowance, to enable him to 
maintain his brothers & sisters, considering him 
in loco parentis, — ^Petrb v, Petrb (1747), 3 Atk. 
611 ; 26 E. B. 1094, L. C. 

963. ,] — It might be conducive, for 

instance to the best interests of the parties, that 
the father should be enabled to educate all his 
children in a liberal way ; a principle on which 
the ct. acts in the case of an infant eldest son by 
giving for his maintenance a much greater sum 
than he can possibly require in order that his 
brother & sisters may be so brought up & educated 
& placed in such situations as to do him credit in 
the world (Lord Eldon, 0.).— Twbddbll v. 
Twbddbll (1822), Turn, ds B. 1 ; 37 B. B. 992, 
L. C. 

Annotations: — ^Mentd* Bellamy v. Sabine (1847),^ 2 Ph. 

425 : Baker v, Bradley (1856), 7 Do G. M. & Q. 697 ; 

Hartopp V. Hartopp (1856), 21 Beav. 259 ; Amo^ld v, 

Balnbrlgge (I860). 2 De G. F. & J. 92 ; Talbot v, Stani- 

forth (1861), 1 John. & H. 484. 

954. .] — Wellesley v. Beaufort 

(Duke), No, 2098, post. 

955, ,] — ^This case arises from the 

circumstance of an allowance without account 
being made by the ct. to a person in a fiduciary 
position. ... A very common instance is the 
C€U3e of a man of laj^e fortune leaving an infant 
eldest son who takes the great bulk of Ms pro- 
perty, but leaving an insufficient provision for 
his widow & younger children. There, in allow- 
ing maintenance for the eldest son the ct. always 
h€& &> always has regard to the position of the 
family, & m]^es a larger allowance than is abso- 
lutely necessary for the eldest son for the purpose 
of his maintenance & keeping up an establish- 
ment suitable for him, on the understanding that 
the widow & the younger children will live m the 
house & be maintained out of the allowance so 
made (Jbssbl, M.B.). — Be Weld (A Person of 
Unbound Mind) (1882), 20 Oh. D. 461 ; 61 L. J. 
Oh. 913 ; 46 L. T. 397 ; 30 W. B. 385. 

Annotation : — ^Mentd. Be Brown, Llewellln v. Brown (1600), 

82 L. T. 83. 

966. Illegitimate brother.] — ^liberal allow- 
ance of maintenance made for an infant in regard 
to an Uleidtimate brother unprovided for. — ^Brad- 
shaw V. Bradshaw (1820), 1 Jac. W. 647 ; 37 
B. B. 614, L. 0. 

957. Other children unprovided for.] — 

Burnet v. Burnet, No. 969, poet, ’ 


wore otherwise objeotlonable, Sc the Inoome Sc made no dlstlnotion n book to the bEurlster for further oon- 

snm reoommended lor future malnte- respeot to their ages, one of them being tlderaUpn.'— Ea; n. QxLBBitT (1868), 

nanoe appeared to be In exooes of their but foor years old, the oaee was sent N. B. Dig. 645.-- OAli. 
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Infants and Children. 


Sect, 1. — Maintenance: Sub-sect, 2, J, (c), K, 

L, (g),] 

(c) Increase of Maintenance, 

968. Power of court to make prospective aUow- 
anoe — For increasing expenses.] — ^Upon the peti- 
tion of an infant pltf . for an order for present main- 
tenance & education, & to provide for a future 
increased allowance on his entering at a specified 
time & continuing at the university, the ct. 
ordered a present allowance, & made a prospective 
provision for an increased allowance from the 
future date until twenty-one, or the further order 
of the ct., to be applied by the testamentary 
guardian of the infant. — Nunn v, Harvey (1848), 
2 De G. & Sm. 801 ; 04 E. B. 135. 

969. Increase of allowance — Younger children 
unprovided for.] — Application for an increase of 
maintenance, regard being had to two children 
unprovided denied, & reference to see whether it 
was proper to make any, & what increase to the 
allowance, for the maintenance of the infants. — 
Burnet v, Burnet (1782), 1 Bro. C. C. 179 ; 
2 Dick. 602 ; 28 E. B. 1067. 

970. Beyond limit of will — Children entitled 

to fund absolutely.] — Increase of maintenance, 
beyond that prescribed by the wiU, ordered under 
circumstances ; the infants being entitled to the 
fund absolutely among them, viz. a daughter to 
a portion at twenty-one : & the sons to the re- 
sidue with survivorship. — ^Aynsworth v. Prat- 
chett (1807), 13 Ves. 321 ; 33 E. B. 314. 

971. .] — OzANNB V. Kennedy, 

[18691 W. N. 51. 

972. To compensate for deduction of 

income tax.] — Where a certain sum was allowed 
to a father for the maintenance of his children, 
the ct., on the father’s petition to be allowed an 
additional sum on account of the deduction of 
the income tax, refused to make an order to that 
effect, intimating that the petition ought to be in 
the nature of an application for increased mainte- 
nance, & supported in the same way. — Dufpieud 
V. Elweb (1842), 6 Jur. 1027. 

973. Same sum allowed to other children.] 

— Bennet V, Biddles (1843), 1 L, T. O. S. 251. 

K, Past Maintenance, 

974. Whether allowance made to parents.] — 

Hughes v. Hughes, No. 851 , ante, 

976. .]— ^No allowance to a parent for 

maintaining an infant, for the time past. — ^H ill 
V, Chapman (1787), 2 Bro. C. 0. 231 ; 29 E. B. 
129, L. C. 

976. .] — The ct. will not make an allow- 
ance to a father for the maintenance of a child 
for the time past, although it should appear that 
in fact he had not been of ability to maintain 
him, & although the will had expressly given the 
produce to the trustees for his maintenance. — 
Andrews v, Partington (1790), 2 Cox, Eq. Cas. 



863 ; Camden v, Benaon (1836). 4 L. J. Ch. 866 ; Thorp 

V. Owen (1848). 2 Hare. 607. Menid. Leake v, Robinson 

(1817).2Mer. te3. 

977. .] — Maintenance allowed for the time 

past. 

The old practice was, that if the father had by 
any means maintained his children the ct. would 
not reimburse him (Lord Eldon, C.). — Beeves 
V, Brymer (1801), 6 Ves. 425 ; 31 E. B. 1126, 
L. C. 

Annotation: — Consd. Carmichael v. Hughes (1851). 20 

L. J. Ch. 396. 

978. -.] — ^Maintenance allowed for the time 
past as well as the time to come. — Sherwood v . 
Smith (1801), 6 Ves. 454 ; 31 E. B. 1141, L. 0. 

979. .] — Bequest of stock, etc., & the 

interest & dividends to accrue, to testator’s two 
great nieces, equally to be divided, & to be 
assigned, transferred, &> paid, to them, when & 
as they should respectively attain twenty-one ; 
with limitations of their respective shares in the 
event of death under twenty-one to their re- 
spective children ; survivorship in case of no 
children ; &; a direction, that the exors. should 
during the respective minorities of the legatees 
receive the dividends, interest, etc., & that so 
much as should be necessary should be applied 
for maintenance, etc., & the residue accummato 
for their respective benefits, until they should 
respectively become entitled to their respective 
paHs or shares thereof. The surplus interest goes 
with the principal upon the death of one under 
twenty-one without children. Maintenance allowed 
for the time past. 

That case [Andrews v. Partington^ No. 976, 
ante] has been very much shaken. I have found 
two decrees allowing maintenance for the time 
past (Grant, M.B.). — Sisson v. Shaw (1804), 9 
Ves. 285 ; 32 E. B. 612. 

980. .] — CoLLis V, Blackburn (1804), 9 

Ves. 470 ; 32 E. B. 684. 

981. .] — The father of infants had main- 

tained & educated them since the death of their 
mother, when they became entitled to a sum of 
money in this ct. The father petitioned for a 
reference to the master on the subject of main- 
tenance & education 6f the children, & for an 
allowance, as well for the time past as in future ; 
but the ct. refused to make any reference to the 
master with respect to the maintenance of the 
infants in the time passed, but made the usual 
reference with respect to their future maintenance 
out of the funds, in case the father was not him- 
self of ability to maintain them. — S imon v . 
Barber (1829), Taml. 22 ; 48 E. B. 10. 

982. .] — Simmons v . Barker (1835), 4 

L. J. Oh. 86. 

983. .] — ^The ct. will not direct an inquiry 

as to the propriety of an allowance to the father 
for the past maintenance of the infant, unless a 
special case be made , — Ex p. Bond (1835), 2 
My. & K. 439 ; 4 L. J. Ch. 84 ; 89 B. B. 1012. 

984. In special circumstances — Parent 

compounding with creditors.] — (1) The ct. will not, 
unless under special circumstances, sanction an 
allowance to a parent out of hie children’s fortune. 


part X. SECT. 1, SUB-SECT. 2.— • 

J. (0). 

n. Power of court to make proa> 
pective alUniance ,] — ^An order ma^e 
under Criminal Prooedore Code. a. 316. 
fixing a amn lor the maintenance of a 
child, containing a prospective order 
for an increase of the amount awarded 
as the ohUd grows older, is unauthorised 
by the law. — ^Musbumat Munolo v. 


Jumna Dass (1870).2N.W.464.— IND. 

PART X. SECT. 1, SUB-SECT. 2.— K. 

974 J. Whether allowance made to 
parents ,] — An infant who became 
entitled to certain pro];>erty had been 
mamtained by her mother ^oe her 
father s death. On application for 
appointment of guardian, etc., the ct. 
ordered ^ allowance for the infant's 
past maintenanoe to be granted to 


the mother. — Be Kibwan (1869). 8 
N. S. W. S. O. R. (Eq.) 21.— AUS. 

974 ii. .1 — ^A decree cannot be 

made against a lather for past main- 
tenance of his ohildien. although 
payments might be made for that 
puqmse out ox funds of infants in ct. 
— ^wooD V, Wood (1886). 2 Man. L. R. 
198.— CAN. 

974111. Maobrat e. Hiogins 

(1892). 8 Man. L. R. 29.— CAN. 
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for their paat maintenance, aithotigh he be not of 
ability to maintain them. 

(2) The ct. will not grant a reference to the 
maeter to inquire as to the propriety of making 
an allowance for past maintenance, unless a special 
case be made for such inquiry. The fact or the 
father having compound^ \^th his creditors is 
not of itself a suHIcient ground for such reference. 
— Ex p. Morgan U835), 4 L. J. Ch. 84. 

985. Mother deserted by husband.] — 

Where in a suit for the administration of a tes- 
^trix’s estate, the master’s report was delayed 
in consequence of another pending suit, &> it 
appeared upon the petition of one of the residuary 
legatees, an infant, & a married woman, that she 
had been deserted by her husband, & that there 
was likely to be a large residue, inquiries were 
directed to ascertain the facts stated in the peti- 
tion, & the probable amoimt of petitioner’s for- 
tune, & what would be a proper allowance for the 
past & future maintenance of petitioner. — Coster 
V. Coster (1836), 1 Keen. 199 ; 48 E. R. 282. 

986. Debts Incurred for child’s main- 

tenance.] — A petition was presented by an infant 
who had for some years been entitled to property 
amounting to £290 per annum* Petitioner had 
been maintained by his father, who had incurred 
a large debt for the purpose, & was unable any 
longer to maintain his son. The petition stated 
that the father had been resident for many years 
in India, & it asked for a sum of £300 for past 
maintenance ; — Held : the father having resided 
out of the country, &; being unable to apply to 
the ct. before, was a special circumstance which 
would enable the ct. to grant the sum required 
for past maintenance. — Carmichael v. Hughes 
(1851), 20 L. J. Ch. 396. 

987. .] — Testator induced his 

son-in-law to give up his profession, & reside near 
him, & supported the son-in-law & his children 
till his own death. By his will he gave the 
children legacies of £5,000 each, to be set apart 
&; invested, & to be paid to them as they attamed 
twenty-five, with a proviso that, if any legatee 
intermarried with certain specified families, the 
bequest to such legatee should be void, & that the 
legacies should not be paid imtil the legatees 
covenanted to refund if they should so inter- 
marry. The estate proved insufficient, & the son- 
in-law was obliged to sell his property & borrow 
money in order to maintain the legatees ; — Held : 
(1) testator had placed himself in loco parentis to 
^ grandchil<^n, & the legacies were vested sub- 
ject to be divested, as the condition was sub- 
sequent ; (2 ) the father of the legatees was entitled 
to an allowance out of past income for past main- 
tenance to the extent of the money he had bor- 
rowed & raised by the sale of his property. — 
Parsons v, Peters (1864), 11 L. T. 501 ; 11 Jur. 
N. S. 150 ; 13 W. R. 214. 


988. Debt Incurred In action on 
child’s behalf.] — ^Wheie a father who was not of 
ability to maintain his daughter had, as her 
guar^an, received the rents of her property, but 
had maintained her during her infancy & till her 
marriage, had spent a considerable sum in the 
costs of a suit relating to her property, which 
ended beneficially for her, but of which her estate 
had to bear the costs : — Held : he was, in the 
circumstances of the case, entitled to retain the 
rents so received, by way of allowance for her 
education &; his expenditure on her behalf. — 
Wright v. Vanderplank (1856), 8 De G. M. & 
G. 133 ; 25 L. J. Oh. 763 ; 27 L. T. O. S. 91 ; 
2 Jur. N. S. 599 ; 4 W. R. 410 ; 44 E. R. 340, 
L. JJ. 

Annotations : — Mentd. Tumer v, Collins (1871), 7 Ch. App. 

329 ; Ketupsou v, Ashbee (1874), 39 J. P. 164 ; j^tcholl 

V. Homlray (1881), 8 Q. B. D. 687 ; Re Maddever, Tlireo 

Towns Bauldnir Co. v. Maddevor (1883), 31 W. ll. 720 ; 

Allcard v. Skinner (1887), 36 Ch. 1). 145 ; Tyars v. Alsqp 

(1889), 61 L. T. 8 ; Do Witte v* Addison (1899), 80 L. T. 

207 ; Powell v. Powell, [1900] 1 Ch. 243 ; London Sc 

Westminster Loan 8c Discount Co. v. Bilton (1911), 27 

T. L. R. 184. 

989. Lunacy of infant — Order for 

maintenance out of infant’s property.] — The ct. 

will not allow any past maintenance to a father 
of his infant lunatic son, after an order has been 
made for the lunatic’s maintenance out of his 
own property . — Re Booth (1854), 22 L. T. O. S. 
249. 

990. Maintenance for long period — 

At gn^eater expense than income of fund.] — 
Birch v. Sumner (1857), 3 Jur. N. S. 712. 

991. Waiver of right of maintenance by parent 
— Right cannot be revived.] — J enkins r. Jenkins, 
No. 760, ante* 

992. .] — Be Kbrribon’s Trusts, No. 

863, ayvte* 

993. Whether allowance made to step-parent.] 

— SwiNNOCK V. Crisp, No. 1092, post. 

994. .] — Stoppord r. Canterbury (Lord), 

No. 882, ante* 

995. .] — A husband being held liable at 

the suit of the children of his wife’s first marriage 
to replace trust funds received by him, claimed 
a large sum expended in maintaining, etc., the 
chUdien after the second marriage. The claim 
was disallowed. — G rove v. Price (1858), 26 Beav. 
103 ; 53 E. R. 836. 

996. Whether allowance made to brother.] — 
Boycot V. Cotton, No. 839, ante. 

Power of court to allow — ^Trustees falling to 
exercise discretion .] — See Nos. 881, 883, ante, 

L, Gifts charged with Maintenance, 

(a) Construction of Gift, 

See, generally. Wills. 

997. Principle of construction.] — The cases 
should be considered under two heads : first. 


986 i. In special circumstances — 

Debts incurred for child*s maintenance. ] 
— ^Maintenanoo allowed for the time 
oat, the father boinff liable to debts 
e was obliffod to ooxilract in support- 
ing the minors, 8c no fund in ct. to 
reimburse him, till the time of the 
apnlloation. — Exp. Dablington (1809), 
1 Ball 8c B. 240.— 1R. 

o. Practice.] — Whore 

applications for past maintenance of 
iniimts are made, 8c especially where 
the only fund for the payment is the 
corpus of the estate, appet. should 
come on petition before a Judge in 
chambers, showing 8c proving the 
special circumstances relied on to 
overcome the general rule that arrears 
of past xnaintenanoe are not given. 


which rule applies whether the claimant 
is lather, mother, or other relative, a 
step-parent or a stranger. Where it 
appeared that a person making a 
olaim lor the past maintenance of his 
infant step -children, a^nst the pro- 
ceeds of the sale of their father’s farm 
realised in administration proceedings, 
had not maintained the infants on the 
basis of being compensated therefor, 
but that his claim was an afterthought, 
a Judge refused to confirm the master’s 
lecommendatlon of an allowance. — 
Re Kb:nw4ck, Renwick v. Crooks 
(1891), 14 P. R. 361.— CAN. 

998 i. Whether allowance made to 
step-parent,] — Re Renwick, Renwick 
V. CROOKS (1891). 14 P. R. 361.— CAM. 


p . Whether allowance made to 
brother-in-law,] — Applications for past 
maintenance of infants rest in the dis- 
cretion of the ct. Where the infants* 
brother-in-law, a farmer, had lodged 
& fed them, but expended nothing lor 
their clothes or education, during a 
period of two years 8c a half previous 
to applying lor maintenance, knowing 
all the time that they were entitled to 
money in ct.. Sc the Judge refused to 
allow anything for past maintenance, 
but made a more liberal allowance for 
the future than he would otherwise 

SSiy® SiP.R. 

— CAN. * 


^ Q, Discretion of court,] — Re Blair 
(1891). 14 P. R. 220.— CAN. 


J. — ^VOL. XKVni. 


R 
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IXFANTS AND ChILDBEK. 


Sect, 1. — Maintenance: Svb^sect, 2, X» (<x)»] 

those cases in which the ct« has read the will as 
giving an absolute interest to the legatees^ & as 
expressing also testator’s motive for the gift ; & 
secondly those cases in which the ct. has read 
the will as declaring a trust upon the fund o r pa rt 
of the fxmd in the hands of the legatee (Wio- 
BAM, V.-C.). — Thorp v. Owen (1843), 2 Hare, 
607 ; 12 L. J. Ch. 417 ; 1 L. T. O. S. 286 ; 7 
Jut. 894 ; 67 E. R. 260. 

Annotations : — Conid. Re Harris (1852), 7 Exoh. 344. Befd. 
Gloucester Corpn. v. Wood (1843), 3 Hare. 131 ; Lloyd 
V. Jackson (1867), 15 W. H. 408. Menta. Kennett v. 
Gadbury (1864), 12 W. B. 1072. 


098. Gift at discretion of donee — ^Donee entitled 
to surplus.] — Direction for payment of residue to 
H. to be applied by her, at her discretion, for or 
towards the education of her son, & that she should 
not be liable to account to him or any other 
person for the disposal or application of it. The 
residue being considerable ; — ffeld : H. was 
entitled to it, subject to the application of so 
much as the ct. might think fit to the education 
of the son during his minority. — Hamlby v. 
Gilbert (1821), Jac. 364 ; 37 B. R. 885. 

Annotations : — Apld. Camden v. Benson (1835), 4 L. J. Ch. 

256. Reid. Crockett v. Crockett (1842), 1 Hare, 451 ; 

Haikes v. Ward (1842), 1 Hare, 445. 

999. .] — Bequest to a widow for 

life in support of herself & her three children. 
One of the children, a daughter, attained twenty- 
one & afterwards married : — Held : the trust for 
such daughter’s support ceased upon her mar- 
riage. — O amdbn V, Benson (1835), 4 L. J. Ch. 
256. 


Annotation : — Distd. ConoUy ». Farrell, Conolly v. Butcher 

(1845), 8 Bear. 347. 

1000. .] — ^Testator directed that all 

& every part of his property should be at the dis- 
posal of his wife for herself her children. The 
widow took out administration to testator’s 
estate, & executed a voluntary deed, whereby she 
settled the greater part of the fund of which the 
estate consisted upon trust for herself for life, 
with remainder to her children: — Held: under 
the will the children took an interest in possession 
in the property of testator at his decease, & the 
settlement was not binding upon them, & con- 
sequently was not binding upon the widow ; &, 
the mother maintaining educating the children 
in a pi'oper manner, the whole of the income of 
the residuary estate was ordered to be paid to 
her during the infancy of the children, or until 
further order, with liberty to her & her children 
to apply. — Crockett v, Crockett (1842), 1 Hare, 
451 ; 11 L. J. Ch. 270 ; 6 Jur. 531 ; 66 E. R. 1109 ; 
on appeal (1848), 2 Ph. 653, L. C. 


Annotations Thorp v. Owen (1843), 2 Hare, 607, 

Arid. Hart v. Tribe (1854C 18 Beav. 215. Md. Hotoon 

S' Wool, imn 

S. 267 : Byne v. Blackburn (1858), 26 Beav. 
41; W?^/?5’Aft*^7iy^®^»26Beav.486; Bibbyv. Thompson 

Beav. 646 ; Izod w. Izod (1863), 1 New 
(I860). 17 W. R. 487 ; Lambe 
S' « Oh. App. 4»7 ; kewUl®. Newlil (1872). 

Mentd. Alexander v. Alexander G856), 
27 L. T. 6. S. 333 ; Smith v. Smith (1856), 2 Jur. N. s! 
967 ; Salmon r. Tldmarsh (1859), 5 Jur. N. S. 1380; 


1001. '.] — (1) Testator gave a legacy to 
his widow for her present ex^nses of herself & 
the children. After his death, one of the rela- 
tions took one of the children out of the widow’s 
custody : — Held : she was nevertheless entitled 
to the whole of the legacy. 

(2) Testator gave a legacy to his widow for her 
own & the children’s benefit as she should in her 
judgment think fit ; at the same time recommend- 
ing her not to diminish the principal : — Held : 
the children had no present interest in the ftmd ; 
but the widow had an absolute discretion in the 
application of the dividends during her life for 
the benefit of herself Sc the cbildron. — Hart v. 
Tribe (1854), 18 Beav. 216 ; 23 L. J. Ch. 462 ; 
23 L. T. O. S. 124 ; 2 W. R. 289 ; 62 B. R. 85 ; 
aubaequervt proceedings, 19 Beav. 149. 

Annotation: — As to (2) BeM. Curnlck v. Tucker (1874), 

L. R. 17 Eq. 320. 

1002. .] — (1) Bequest to widow of two- 

thirds of the residue, to be at her sole Sc entire 
disposal, for the maintenance of herself Sc such 
child or children as I may leave by her ” ; — Held: 
the widow had an imcontrolled power over the 
income so long as the children were maintained. 
Sc the right of the children to maintenance did 
not cease at twenty-one. 

(2) Bequest of the principal Sc interest of one- 
third of the residue to a widow, “ being well 
assured that she will husband the means that 
may be left to her by me with every prudence Sc 
care, for the sake of herself Sc children ” : — Held : 
this raised no precatory trust. Sc the widow took 
absolutely. — Scott v. Key (1865), 35 Beav. 291 ; 
6 New Rep. 349 ; 11 Jur. N. S. 819 ; 13 W. R. 
1030 ; 55 E. R. 907. 

Annotation: — As to (2) Bold. Greene v, Greene (1869), 17 

W. R. 487. 

1003. Application of surplus.] — To put an 

end to litigation between a husband & wife, the 
husband conveyed property to trustees, upon 
trust to pay his wife £3,700 a year, or so much as 
she should “ order or require.” The wife was, 
out of that sum, to keep up an establishment for 
herself Sc children upon such a scale as she should 
think fit ; Sc the husband was to have the benefit 
of it under certain restrictions. But if she should 
not require the whole for the purposes aforesaid 
the surplus was to be paid to the husband : — 
Held: (1) so long as she kept up the establish- 
ment, she was not liable to account for the surplus 
in her hands ; (2) this was like the case of guar- 
dians of infants & committees of lunatics having 
allowances made to them for maintenance. Sc who 
are not accountable for their expenditure, so long 
as they properly maintain those committed to 
their care. — Jodrell v, Jobrell (1851), 14 Beav. 
397 ; 51 E. R. 339. 

Annotations: — As to (1) Bold. Hart v. Tribe (1854), 23 

L. J. Ch. 462. As to (2) Oonid. Maorae v, HameBS (1910), 

103 L. T. 629. 

1004. Express direction to maintain — ^During 
minority.] — ^Testator gave his residuary estate 
to trust^B in trust for his sister’s younger children 
equally, & to vest in them at the usual periods ; 
Sc he directed his trustees, during the minorities 
of the children, to pay the interest of their shares 
to his sisters or to the guardians of the children, 


PART X. SECT. 1. SUB-SECT. 2.— 

L. (a). 

1004 i. Express direction to maintain 
— During minorWi/. 1— Where testator 
save the residue of his real & personaJ 
property to his exors. & trusts in 
urust to sell the same, &, after satisfy- 
ing Mrtaiu oharges, to expend 8c apply, 
lor the mainteuAnoe 8c eduoatlon of 
his minor onildren, suoh sums as they 


thought necessary for this purpose, 8c 
in subsequent oiauses of the wlU pro- 
vided that such ohiidren were to draw, 
or entitled to, equal shares of his 
estate, 8c that each should receive his 
or her share of the proceeds of the real 
estate, on marrying or arriving at 
maturity : 8c that until th en the shares 
of suoh o&ildren should be invested 8c 
paid out as they required the same a^ 


aforesaid : — Held : their maintenance 
8c education were a charge on their 
own shfioes only, 8c not on the whole 
residue. — G ibbon v. Annib (1865), 11 
Gr. 481.— CAN. 

100411. — Testator devised 

land to his wife for life, ** subieot to 
the oondlUons of supporting 8c Muoat- 
ing therefrom my olmdreii until they 
are of age, respeottvely,** 8c after her 
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to be applied for their maintenance & education 2 
— Held : the sisters were entitled to receive the 
intere^ of their children’s shares during the 
minorities of their children. — ^Bsirkelby v. 
SwiNBURNH (1834), 6 Sim. 018 ; 8 L. J. Oh. 166 ; 
68 E. K. 723. 

Browne v. Pauli, Hoggins o. Pauli 
<1850), 1 Sim. N. S. 92. 

1005. .] — ^Testator gave one-third of 

his residuary estate to his wife, Sc the other two- 
thirds to trustees in trust for his children at 
twenty-one : Sc directed t^t, until the shares of 
hifl children should be payable to them, the in- 
come thereof should be paid to his wife, to be by 
her applied, or, in case of her death, to be applied, 
by the trustees, for the maintenance of the chu^n : 
— Held : the wife was entitled to the income of 
the children’s shares during their minorities, she 
maintaining them in a proper manner. — SHADOW 
V. Hadow (1838), 9 Sim. 438 ; 69 E. B. 426. 

Annotations: — ^Apld. Browne v, Pauli, Hoggins v. Pauli 
(1850), 1 Sim. N. S. 92. Held. Crockett v. Crockett 
(1842), 1 Haro, 461 ; Raikes e. Ward (1842), 1 Hare, 
445 ; A.-G. v. Code, [1921] 3 K. B. 607. 

1006. .] — ^Testator gives his residuary pro- 

perty to trustees upon trust to sell &; stand pos- 
sessed of the proceeds upon trust to pay an 
annuity. Sc to invest the residue Sc pay the divi- 


dends Sc interest to his wife for life, to be by her 
expended in Sc about the maintenance of herself 
Sc the maintenance Sc education of his children 
nomincUim, Sc of any child of which she might 
then be pregnant ; Sc after her decease he gives 
the principal unto Sc amongst all his before-named 
chiloren, to be equally divided among them, share 
Sc share alike, to be paid to them as they shall 
severally attain the ^e of twenty-one years, with 
benefit of survivorship amongst them. Two who 
attain twenty-one, with the mother, petition for 
the payment out of their shares : — Held : the 
children who had attained twentv-one took vested 
interests expectant upon the death of the mother ; 
Sc on the undertaking of the two sons to secure 
to the mother the cuvidends which would have 
accrued, a portion of the fund might be paid out. 

Under such a clause any child who at any time 
is in a condition to require maintenance is entitled 
to be maintained by the mother. The ct. will 
only order payment out by anticipation of vested 
sha^s, even where the tenant for life consents, 
where the residue of the fund is amply sufficient 
to furnish an income to maintain the wife Sc other 
children. — ^B brry v. Briant (1862), 2 Drew. & Sm. 

1 ; 31 L. J. Oh. 327 ; 6 L. T. 818 ; 8 Jur. N. S. 
69 ; 10 W. B. 242 ; 62 E. B. 621. 

the annual allowance of $8,000 each, 
which they wore then receiving, to bo 
paid to them semi-annually, & to pay 
for the education, maintenance oc 
ordinary requiremente of his son O., 
8c then proceeded : ** 8c I direct my 
trustees in their discretion, if they 
find my son G. deserving of the same, 
to make such annual allowance to 
him as to them may seem warranted 
by the proceeds of the income of my 
estate, & if my said teustees are satis- 
fied as to his steadiness they are to 
treat my said son G. in respect to the 
said allowance in the same manner as 
my said daughters, J. & L. : in the 
case of each of my said daugnters the 
capital sum necessary to produce the 
alowanoe made to her be paid after 
her death to such person or persons 
as she may by will direct ** ; — Held : 
G. was only entitled to his maintenance 
8c education during minority, for there 
was nothing in the will to indicate 
an intention to extend the trust for 
maintenance 8c education beyond that 
period ; G. was not entitled to any 
annual allowance In addition to his 
maintenance 8c education during his 
minority. — ^MacDonald v. MoLbnnan 
(1885), 8 O. K. 176.— -CAN. 

1006 V. , ] — ^Testator made his will 

as follows : ** I leave to M. the west 
half of lot 9 during her natural life. 
1 leave to my son A.** (am imbecile) 
** his board 8c lodging with ^ per year 
during his natural Hie, to be given as 
hereinafter mentioned. I leave to 
B.** (certain other lands) ** under the 
following restriction : <.e. he is to pay 
A. £3 every year during his natural 
life. I leave to K. the west half-lot 
9, after his mother's death, on the 
following condition : i.e. £2 in each 
year to he paid by him to A., 8c to 
keep A. in board 8c lodging during his 
natural life.*' The devisee B. failed, 
he being an attesting witness : — Held : 
A.*s midntenance as from the death of 
testator, 8c not as from the death of 
M., was a charge on the west half-lot 
9 in the hands of the heirs ; 5c the land 
having for some time after testator's 
decease, been occupied under mistake 
of title by R. 6c his assigns, who had 
paid for A.'s maintenance, the heirs 
could not enjoy the land without 
making good the charge fheifeon to 
those who had thus exonerated them. 
— Humbib e. Lindsay (1886), 11 O. B. 
520 ; 10 P. R. 432.— CAN. 

1006 vU .1 — Hboxwobtr V , 

EnaxwoBTa (1829), Beat. 828.— 01. 

S 2 


decease, Sc his yoimgost child having 
attained eighteen, he devised the same 
land to his son, L. The widow died, 
&; L. also died before the youngest 
child attained eighteen : — Held : L. 
did not take the estate charged with 
the support or education of the 
yoimger children, nor was it charge- 
abl^n the hands of L. with arrears 
therefor, which had accrued during 
the life estote of the widow. — ^P erky 
V, Walker (1866), 12 Gr. 370.— CAN. 


1004 ill. 


-.] — Testator be- 


queathed his chattels 8c $1,500 to his 
widow. His estate ho directed to be 
sold 5c the $1,500 to be paid out of the 

{ )rooeedB. Alter providing for the 
nvestment of the estate, he proceeded : 
** the yearly interest aocruing from the 
same to be paid over to my said wife 
yearly for the term of six years, or 
until my son shall become twenty -one ; 
the above mentioned gifts 8c bequests 
to my wife shall be given to her in lieu 
of dower, 8c on the further condition 
that she will clothe, maintain Sc 
suitably provide for my said son until 
he shaU become twenty -one ; on the 
coming of ago of my said son. my 
exors. shall pay over to him the whole 
of the principal sum of money remain- 
ing in their nmids after satisfying the 
above expenses 5c legacies ; in case 
my said son should die before coming 
of age, then the money so remaining 
as above, 5c to which he would then be 
entitled, shall be paid over to my two 
eldest brothers." The son died under 
twenty-one ; — Hdd : all the gifts to 
the T^dow were upon the condition 
of the son ; but the 

condition having become impossible of 
performanoe by the son's death, the 

g fts were denuded of the oondition.— 
RAHAM V, Boulton (1885), 9 O. R. 
481.— CAN. 

10061. .] — Testator, amongst 

other things, devised to his wife uie 
proceeds ol all his rmitable property, 
af^ paying neoessary outlays for the 
TnnintAniinfw 5c Bimport Of herself Sc six 
infant & gave certain parts 

ol his estate to his children to be con- 
veyed to tb^m on the death of their 
mother ; 8c the will further provided 
that the widow should have the power, 
with the approval Sc consent of the 
exors. 5c trustees, of whom she was 
one, to put any of the said ohildien 
into possession of the real at peiso^ 
property bequeathed to tlmm after 
f^tteinfng the age of twenty-one s— - 
Held ; the property was suhjeot, as 


a first charge thereon, to make good 
any deficiency there might be in the 
amounts derived from other properties, 
to afford a proper sum for the main- 
tenance of the infants. — CtoLLiNOWOOD 
V, OOLLINOWOOD (1874), 21 Gr. 102. — 
CAN. 

1006 ii. ,] — Testator devised cer- 
tain lands to his two sons, declaring 
that the legacies thereinafter men- 
tioned should be a charge thereon. Ho 
then bequeathed certain peouniary 
legacies to his daughters, adding, "I 
give Sc devise also unto (his said 
daughters) their support Sc mainte- 
nance, so long as they or either of them 
remain at homo with (his two sons) '* ; 
Sc he gave his personal property to his 
two sons in equal shares : — Held : the 
support Sc medntenanoe of pltfs. was, 
by the will, made a charge upon the 
lands; 5c they might for suffloient 
reasons oease to live at home. Sc yet 
still be entitled to such simpoit 5c 
maintenanoe. — Swainbon v, Bentley 
(1884), 4 O. R. 572.— CAN. 

1006 ill. Testator devised cer- 

tain lands to his widow, to have 5c to 
hold the same for the following uses : 
" To sell Sc dispose of the same as she 
should think proper Sc right. Sc the 
moneys thereupon oomlng 5c arisliig 
to use Sc apply for the payment of my 
Just debts, 5c for the maintenanoe of 
herself 5c my minor children, 5C the 
education of suoh ohildron as she may 
see to be fit 5c necessary," 5c he autho- 
rised his wife to convey the said lands 
in fee simple to the purohasers 5c 
direoted that in the event of any of 
the said lands remaining unsold at 
the time when his youngest surviving 
ohild should attain twenty-one, then 
the above devises Sc powers should 
cease. Sc the lands be subjeot to the 
trusts of his will previously declared 
under which the lands were ultimately 
to be divided among his children. 
Testator wras twioe married : — Held : 
the ohildien Sc grandchildren of tes- 
tator's first mamage had no right to 
demand an aooount of the lands sold’ 
under the above provisions, or investi- 
g^ the amount used for nxaintenanoe. 
BembU, the widow took absolutely the 
balance at the proceeds of sale not re- 
quired for debts. — C owan v, Bbsssbbb 
(1884), 5 O. R. 624.— CAN. 

1006 iv. ^,1 — ^Testator by his will, 

after sevenl speeiflo bequests, gave 
the xesidna of hui real 5C personal estate 
to his trustees upon trust to pay to 
saoh of his daugnters, J. 5t L. for lite* 
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Sect, 1. — Maintenance: Sub^aecL 2, L. (a) iSs (6), 

1007. Donee’s liability to account] 

Leach v. Leach, No. 867, ante, 

1008. J — Where an annuity was be- 

queathed to A., an unmarried woman, who after- 
wards married, in trust to pay &> apply the same 
in her disc^tion for the benefit of B., then an 
infant, during his life Sc for his advancement, 
maintenance, or support, or otherwise for his 
benefit, & without being responsible or answer- 
able for any of the moneys so laid out or the 
exercise of the discretion so vested in the said 
trustee as to the mode & extent of expending & 
laying out the same; — Held: (1) A. was not 
entitled to retain the annuity, like a guardian 
who has a Bum allowed for maintenance, subject 
to the condition of maintaining the infant, &> 
could not apply any portion of the annuity for 
her own benefit, but was boimd to account for all 
sums not applied for the benefit of B. ; (2) A.’s 
separate estate was not liable for any moneys 
misapplied. — ^Wainpord v. Heyi. (1875), L. R. 
20 Bq. 321 ; 33 L. T. 165 ; 39 J. P. 709 ; sub nom. 
Waynpord V. Hbyl, 44 L. J. Ch. 667 ; snb nom. 
Warnpord V. Heyl, 23 W. R. 849. 

AnnoteUions : — Oenerally, Msntd. Collett v. Dickenson 
(1878), 26 W. R. 403 : Re Tumbnll, Turnbull v. Nicholas, 
[1900] 1 Ch. 180 ; Edwards v. Porter, [1925] A. C. 1. 

1009, -- — Application of surplus.] — Testator 
gave all his property to trustees, in trust to pay 
an annuity to his wife, & subject to that payment, 
to convey, assign or transfer all his property unto 
& equally between his children, when & as they 
severally attained twenty-one ; &, in the mean- 
time, to pay to his wife or otherwise apply the 
rents & proceeds of their respective shares for or 
towards their respective mamtenance, education 
& advancement. But, in case of the decease of 
any of the children under twenty-one, then upon 
trust to convey, assim or transfer the shares of 
such of them as shomd so die, and the accumula- 
tions, if any, unto & equally between such of them 
as should attain twenty-one. Testator’s widow 
maintained & educated the children for several 
yeare, & advanced three of them out of the income 
received by her from testator’s property, exclusive 
of her annuitv ; & the income being more than 
sufficient for those purposes, a considerable surplus 
remained in her himds : — Held : the surplus be- 
longed, not to the children, but to the widow. — 
Browne v. Paull, Hoggins v. Pauix (1850), 1 
Sim. N. S. 92 ; 20 L. J. Ch. 76 ; 16 L. T. O. S. 
650 ; 15 Jur. 5 ; 61 £. R. 36. 

AnnotcUiowi : — Oonid. Jodrell v. Jodrell (1851), 14 Beav. 
397. Refd. A.-G. V. Coolo, [1921] 3 K. B. 607. 

1010. ,] — ^A gift of dividends to A., to be by 

him used Sc applied for the maintenance of the 
children of his late wife during their minorities ; — 
Held : to confer a life interest in A. for his own 
benefit after the yoimgest child had attained 
twenty-one . — He Walker’s Trusts (1863), 1 
W. R. 408. 

1011, ,] — ^Testator gave the residue of his 

estate to his exors. on trust to pay to his wife or 
permit her to receive annual income thereof during 
her life “ for her use & benefit Sc for maintenance 
Sc education of my children,** Sc after her decease 

1009 i. — Application of aiarpltta.] 

^Twtator gave, subject to an annuity 
Ws wife for life, the income of ms 
J®®* ot personal estate to trustees upon 
tnist for his two children In 
shares, but so that up to the age of 
twenty-five years it should be em- 
ploy^ as far as nooessary for their 
malntenan^, & alter that age to pay 
it to them for life, & after their death. 


upon trust to divide his residuary estate equally 
between all his children living at his decease : — 
Held : wife took income subject to a trust for 
maintenance Sc education of the children Sc not 
limited to children under twenty-one or un- 
married. 

All the children having attained twenty-one, 
one of the daughters having married, Sc the widow 
having become bkpt., two unmarried daughters, 
who were living with their mother, issued a 
summons asking the ct. to determine whether 
they were entitled to be maintained out of the 
income of the residue during the remainder of 
their mother’s life. A similar summons had been 
issued by the married daughter. The ct. directed 
an inquiry whether any, £, if any, which, of the 
children required maintenance. — ue Booth, Booth 

V. Booth, [1894] 2 Ch. 282 ; 63 L. J. Ch. 660 ; 42 

W. R. 613 ; 8 R. 266. 

Annotation .— -Apld. Re G., [1899] 1 Ch. 719. 

1012. Request for care of infant.] — Where 
testator gave his real estates, Sc also his residuary 
property to his wife for life, with remainder to an 
infant great-nephew for life ; a statement in the 
will that it was his particular wish Sc request that 
his wife Sc the infant’s grandfather would super- 
intend Sc take care of the infant’s education, so as 
to fit him for any respectable profession or employ- 
ment : — Held : under the circumstances. Sc upon 
the effect of the whole instrument, to charge the 
maintenance Sc education of the infant upon the 
interest taken by testator’s widow under the will. 
— Foley v. Parry (1833), 2 My. Sc K. 138 ; 

Coop. temp. Brough. 219 ; 39 E. R. 897, L. C. 
Annotations : — Consd. Kllvington v. Gray (1839), 10 Sim. 
293. Apld. Batt V. Anns (1841), 11 L. J. Ch. 52. Consd. 
GajxUner v. Barber (1854), 2 Eq. Rep. 888. Beld. Raikos 

V. Ward (1842), 1 Hare, 446 ; Lloyd v. Jackson (1867), 16 

W. R. 408 ; Pamall v. Pamall (1878), 26 W. R. 851 ; 

Wilkins V. Jodrell (1879), -49 L. J. Ch. 26. Mentd. Shaw v. 
Lawless (1838), 5 (Dl. & 129 ; Ewan v. Morgan (1858), 

32 L. T. O. S. 19. 

1013. Gift to enable donee to maintain.] — A 

mother appointed a fund to her child, to be 
transferred at twenty-one or marriage. Sc directed 
the dividends in the meantime to be paid to the 
father, “ in order the better to enable him to 
support, maintain, Sc educate the child *’ ; — Held : 
the father took the dividends clothed with a trust. 
Sc that he could not assign them. — Wetherell v. 
Wilson (1836), 1 Keen, 80; Donnelly, 4 ; 5 L. J. 
Ch.236; 48 E. R. 237. 

Annotations : — ^Befd. Crockett v. Oockett (184^, 1 Haro, 
451 ; Raikes v. Ward (1842), 1 Hare, 445 ; Koarsley v. 
Woodcock (1843), 3 Hare, 185 ; Thorp v. Owen (1843), 2 
Hare, 607. 

1014. Infant “ to be provided for ** — ^Appren- 
ticeship.] — Testator bequeathed as follows ; — 

“ I leave B. imder the protection of my wife P., 
to be by her apprenticed & taken care of, & to be 
provided for to the best of her judgment, as long 
as the said P. remains unmarried “ : — Held : B. 
was entitled to maintenance out of testator’s 
estate. — Batt v. Anns (1841), 11 L. J. Ch. 52, 
L. C. 

1015. Gift ** to own use Sc use of children — 
Widowhood of wife J — Testator desired his trustees 
to pay the whole of the income of his proi>erty to 
his wife “ for her own use Sc the use of our children,’’ 
but if she monied again he gave her one-tldM 


the whole estate to the ohlldren’s isspe 
in certain shares : — Hdd : there was 
an absolute gift of the income to the 
children in equal shares. Sc each child 
was absolutely entitled, on attaining 
the age of twenty-one, to the accumu- 
lations of the balance of rents Sc profits 
arising from half the estate over Sc 
above what bad been exi^ded on his 
or her maintenanoe.~-BMii>ifOBB v. 


Makimson (1908), 6 G. L. R. 243. — 
AUS. 

1009 ii. — Clark e. Clark 

(1870), 17 Gr. 17.— CAN. 

1015 1. Oift ** to own use dt use of 
children " — Widowhood of Tes- 

tator made his will as follows ; ** l 
therefore will unto my beloved wife 
3L for the benefit of hersell Sc children 
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only, the other two-thirds to be received for the 
benefit of the children in providing for their 
education & outfits in life. The wife’s third to 
be for her life, &> then to go to the children with 
the remainder ; — Held : during the widowhood 
of their mother, the children were not entitled to 
any portion of the income, or to have any part 
set apart for their maintenance or advancement. — 
Kennedy v. Kennedy (1864), 2 W. R. 298. 

1016. Gift “ for sake of chUdren.’*]— S cott v. 
Key, No. 1002, ante. 

Precatory trusts, generally, see Wills, & 
Trusts & Trustees. 

(b) Failure of Primary Donee to Maintain, 

1017. Through bankruptcy — What part of income 
available for creditors.] — By a post-nuptial settle- 
ment, £4,000 was vested in trustees, upon trust 
to invest, & to pay the income to the husband & 
wife for ttieir joint lives, & then to the survivor for 
life ; &, after the death of either, to stand possessed 
of one moiety of the trust fund for the suiwivor 
absolutely, & of the other moiety for the children 
of the marriage, as the parents should jointly 
appoint ; & in default of such appointment, for 
the children in equal shares, with powers of 
advancement ; & it was thereby declared that the 
income of the trust moneys was made payable to 
the parents & the survivor of them, upon the 
condition only, that they & the survivor of them 
should, during the minority of the chil<^n, 
provide them with suitable diet, clothing, mainte- 
nance &: support, in proportion to the circumstances 
& condition of life of the parents, & the expectancies 
of such child or children ; but that, in case of an 
advance to any of the children the parents or the 
survivor should be released from the condition. 
In 1844 the husband petitioned the Ct. of Bkpcy., 
&, under 6 & 6 Viet. c. 116, a conditional order 
was made for his prot^ection upon payment of a 
yearly sum. In 1845 the husband & wife assigned 
by way of mtge. all their interest in the income & 
capital of the trust fund. The fund was then 
transferred into ct., under Trustees’ Relief Act. 
On petition by the six infant children, stating that 
their parents were in embarrassed circumstances, 
Sd had for some time past omitted to provide them 
with suitable diet, etc. (following the words of the 
deed), & that no advance had been made to them 
or any of them ; & it appearing that the parents 
were in a respectable station in life, & in no business, 
the ct. ordered the whole income to be applied 
for the maintenance of petitioners. Qu, : the 
effect of a conditional order for protection under 
5 & 6 Viet. c. 116, as to vesting the assets of the 
insolvent in the official assignee. — Re Dalton 
(1852), 1 De G. M. & G. 266 ; 21 L. J. Ch. 681 ; 
18 L. T. O. S. 214 ; 20 L. T. O. S. 3 ; 16 Jur. 253 ; 


1018. Through mlsoonduot — ^Application of sur- 
plus.] — ^Hotel-keeper by his will oequeathed hte 
property to trustees, upon trust to pernodt his 
widow to carry on the business, so long as it could 
be carried on with advantage to his estate, & to 
permit her to receive the profits, so that she might 
maintain herself & her family, & educate testator’s 
childi^en. He also directed that if the profits 
were insufficient for this purpose, the deficiency 
should be supplied out of the income of the general 
estate, which, subject to this diction, was to be 
accumulated, &, with the principal, to be divided 
among testator’s children on their attaining 
twenty-one. There was a proviso that if from any 
cause it should be adviscible to discontinue the 
business, which the trustees were to have power 
to do, the stock-in-trade should be sold, & the 
proceeds form part of the general estate, & that 
the income of the whole, or so much of the income 
as should be required, should be applied in the 
maintenance of testator’s wife & family & the 
education of the children : — Held : on the vddow 
by misconduct becoming unfit to maintain & 
educate the children, she was not entitled to the 
surplus profits after setting apart sufficient for 
their maintenance & education, but could only 
claim maintenance for herself. — Castus v, Castle 
(18.57), 1 De G. & J. 362 ; 29 L. T. O. S. 243 ; 
3 Jur. N. S. 723 ; 6 W. R. 643 ; 44 B. R. 769, 
L. 0. & L. JJ. 

Annotation : — ^Folld. Re G., [1899] 1 Ch. 719. 

1019. Administration of fund by court.] — 

Be G. (Infants), No. 1203, post, 

1020. Failure of donee to exercise sound discre- 
tion — Power of court — To transfer trust.]— Where 
a fund was by will given to trustees for infants, 
& the trustees were desired to pay the income to 
the mother to be by her applied for their benefit 
at her discretion : — Held : the ct. had power, 
where the mother had not exercised a sound 
discretion, to order the income to be paid to the 
father for the maintenance of the infants. — 
Be Roper’s Trusts (1879), 11 Ch. D. 272 ; 40 
L. T. 97 ; 27 W. R. 408. 

AnnotcUion : — ^Rsfd. Re Lofthouso (1885), 29 Ch. D. 921. 

1021. To order donee to account.] — 

Macrae v. Harness, No. 525, ante, 

M, Cesser of Maintenance, 

1022. General rule — Period prescribed by instru- 
ment.] — Testator directed the interest of his 
residue to be paid to his wife, for the maintenance 
of herself & her children, until the death of her 
father, when it was to cease, & to be accumulated 
for the children (testator having understood that 
his wife’s father had made ample provision, by his 
will, for testator’s wife & children), & testator 
directed his residue & the accumulations to be 
transferred to his children when the youngest 


42 E. R. 664, L. C. 

Jointly, two life pollcios for each 
11,000, & their premium dvlidonds, to 
have & to hold for their joint & mutixal 
bonoflt, & to be by her spent in the most 
Judicioiis &. benedoial manner for all : 
idso whatever interest I may have m 
the business of E. Sc D., oc, in the 
arranging of it, I trust much to my 
long well tried partner, W., in giving 
a Just return to my heirs, for long Sc 
faithful services rendered by me in 
the business there being no witten 
agreement of the partnereWp : — 
Held .* the Tddow was entitled duriM 
the minorities of the children, to 
receive the income of their shar^, m 
trust, to apply the same as one fund, 
as she^Wght think most beneficial for 
the maintenance Sc education of the 
whole family. — ^ss v , Edsall (1872), 
19 Or. 544.— CAN. 


PART X. SECT. 1, sub-sect. 2.— 
L. (b). 

r. Operation of Siatvie of Limi- 
telioTW.l—Testator, by his wifi, made 
Jan. 21, 1878, devised certain lands to 
a son subject to his mainlining 
testator’s three daughters, imtilj^r- 
riage. Deft., one of these daughters, 
married on Got. 7, 1880, Sc testator^ 
Oct. 22, 1880. executed a qodidl 
declaring that the land devised to his 
son should bo charged with the nmin- 
tenance of the same three daughters. 
Testatdr died in 1881. No claim for 
maintenance had been m^e by deft, 
on the devisee, who died in 1915, but 
she clalmod against his exor. ; 

the right to maintenance, if it ever 
exists was a mere charge « not a 
trust, & was barred by Stat. Limita- 


tions. — P ublic Trubtek v. Stbwabt, 
[1916] N. Z. L. R. 1149.— N.Z. 

PART X. SECT. 1, SUB-SECT. 2.— M. 

10221. Oeneralrule — Period prescribed 
by instrument ,] — Ryan v, Ooolby 
(1887), 14 O. R. 13 ; 16 A. R. 379. — 

CAN. 


1022 U. 


-. ] — ^Whore a settlor 


directed maintenance for his children 
to be paid to their mother for their 
support up to fourteen years of age 
out of yearly income, & from fourteen 
to twenty-one to be allowed by trustees 
out of the share ** of each child in a 
certain fund of £6,000 tO which each 
would be entitled on attaining the 
latter age, Sc there was no^direotion for 
the payment of interest on that fimd 
from fourteen to twenty-one : — Held : 
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Seel. 1. — Maintenance: Suh^sect, 2, itf*] 

Attained twenty-one, with benefit of lEnirvivorship 
on their dyinfir under twenty-one, & without issue, 
but if ha^ng issue, then the issue to take the 
deceased parentis share, with a bequest over in 
case all tne children died under twenty-one, & 
without issue. Testator died in the lifetime of his 
wife's father, who died shortly afterwards, without 
having made any provision for the wife or children. 
Ihe ct. refused to allow maintenanoe out of the 
residue to testator's infant children, although the 
legatees over consented to the application. — ^ 
Kime V. Welpitt (1830), 3 Sim. 633 ; 67 E. B. 
1008. 

Annotaiion : — N.F. Martin v. Martin (1806), L. R. 1 Eq. 

369. 

1028. Exception to rule — ^Presumed Intention 
against leaving Infant destitute.] — Testater 
directed maintenance for his sons during minority 
& for his daughter till twenty-one or marriage : 
& gave her a legacy in case she should attain 
twenty-one ; payable at, & to cairy interest from, 
that time. Having married at eighteen, she was 
allowed maintenance for the interval, until twenty- 


one. 

Testator having expressly provided for mainte- 
nance up to a certain period, leaving a chasm 
unprovided for, & having given interest, as interest, 
from the period of majority to the time, when the 
legacy was to be paid, the ct. may infer that he 
did not mean that this child should have nothing 
in that interval (Lord Eldon, C.). — Chambers v. 
Qoldwin (1805), 11 Ves. 1 ; 82 E. B. 987, L. C. 

AnnotcUiona : — Apld. Martin w. Martin (1866), L. R. 1 Eq. 
369. ^Id. Me Breed (1875), 24 W. R. 200 ; Re Cotton 
(1875), 1 Ch. D. 232. Consd. Me Bowlby, Bowlby v. 
Bowlby. [1904] 2 Ch. 685. Reid. Ousook v. JolUco (1873), 
22 W. R. 344 ; Me George (1877), 6 Ch. D. 837. 

1024. .] — ^Testator bequeathed to his 

infant son a legacy of £6,000, contingently on 
his attaining twenty-one. He also bequeathed his 
residuary real & personal estate on trust till his 
said son should attain, or if living would have 
attained, fifteen, for the maintenance & education 
of all his children, & subject thereto for accumula- 
tion at compound interest ; the aggregate fund to 
be in trust for all his children contingently on their 
attaining twenty-one : — Held : (1) the i^ant was 
entitled to maintenance during the interval 
between his attaining fifteen & twenty-one ; (2) the 
ct. selecting that mode of giving maintenance 
which was most for the benefit of the infant, 
interest was declared to be payable on the £6,000 
legacy. — ^Martin v. Martin (1866), L. B. 1 Eq. 
869 ; 36 L. J. Ch. 281 ; 14 L. T. 129 ; 14 W. B. 
421. 

AnnotcUiona : — Aa to (1) Betd. Cusack v, Jelllco (1873), 
22 W. R. 344. Aa to (2) Conid. Re Bowlby, Bowlby v, 
Bowlby. [1904] 2 Ch. 685. Befd. Re Breed (1875), 24 
W. R. 200. 

1026. Attainment of full age.] — The Earl of B. 
by his will gave all his estate to trustees, in trust 
for deft., N., & the heirs of his body, & to pay such 
sums out of the rents & profits for his maintenance, 
as Lord B. shoidd, by any writing, appoint. By 
a co^cil he directs the trustees, during N.'s 
minority, to pay the rents to phi., so much as she 
pleases to be applied for his maintenance, & the 
residue to her own use ; by another codicil directs 
the trustees shall not settle the estate on N., dt 
the heirs of his body, till twenty-six, dt till Aen 
such maintenanoe aa the trustees & pltf. fthall 
think fit. liirs. S. insisted she was entitled to 
receive the rents dc profits till N. attained the age 
of twenty-six, but the Master of the Bolls was of 


opinion they vested in N. at twentv-one, dc the 
tme of receiving prolonged only till twenty-six, 

6 decreed the trustees should account for the rents, 
etc., from his age of twenty-one to twenty-six, 
to the committee of his estate, N. being found a 
lunatic. 

It is insisted by Mrs. S. that she is entitled to 
the rents & profits of all the real estates devised 
under the wifi of the late Earl of B. till N.'s age of 
twenty-one, & that testator having by his third 
codicil, prolonged the time till his age of twenty- 
six, it will follow, as a natural consequence, that 
testator intended she should receive the rents Sc 
profits till that time (Portbsoub, M.B.). — Smith 
V. Newport (1742), 2 Atk. 344 ; 26 E. B. 609. 

1026. Grant ** for support of tnfantj — 

Alexander v. M‘Cullock (1787), 1 Cox, Eq. Cas. 
391 ; cited in 2 Ves. at pp. 192, 197 ; 29 JE). B. 
1216, L. 0. 

AnnotcUiona : — ^Befd. Ball v. Montgomery (1793), 2 Ves. 191 ; 

Thorp V. Owen (1843), 2 Hare, 607. 

1027* ••] — ^Maintenance allowed to a legatee 

after she had attained the age of twenty-one.- 
M'Dbrmott V. EIealy (1826), 3 Buss. 264, n. ; 
4 L. J. O. S. Oh. 102 ; 38 E. B. 676. 

1028. Duration expressly prescribed.] — 

Testatrix devised lands to trustees, in trust, in the 
'first place, at their discretion, to pay an annuity 
to her son A., Sc next to apply the rents to the 
maintenance, education. Sc bringing up of the three 
children of A. during A.*b life ; the sole survivor 
of the three children attained twenty-one in the 
lifetime of A, : — Held : the interest of such sur- 
viving child in the surplus rents Sc profits did not 
cease on his attaining twenty-one, but that he 
continued entitled to them during the life of his 
father. — ^Badham v. Mee (1830), 1 Buss. Sc M. 
631 ; 89 E. B. 242 ; subsequent proceedings (1831), 

7 Bing. 696 ; (1832), 1 My. & K. 32. 

AnnotcUiona Soames v, Martin (1839), 10 Sim. 

287 : Frowen v. Hamilton (1877), 47 L. J. Ch. 391. Reid. 

Gardiner v. Barber (1854), 2 Eq. Rep. 888 ; Wilkins v. 

Jodrell (1879), 13 Ch. D. 564. 

1029. -.] — Testator made a certain provision 
for the infant son of his relation W., until the age 
of sixteen, Sc then left the infant to the care of his 
trustees to provide for him in some business or 
profession, Sc his future maintenance, out of 
testator’s fimded property : — Held : the infant, 
on attaining sixteen, was entitled to receive, out 
of testator’s funded property, a sum sufficient to 
provide for him in some business or profession. Sc 
to ap. annual afiowance for his future maintenance 
during his life ; Sc it was referred to the master, 
to inquire Sc state what sums were proper to bo 
allowed for those purposes. 

Testator has imposed it, as a duty, on the 
trustees, to take care of the infant. Sc to provide 
for him in some business or profession, Sc his 
future maintenance ; Sc the question is whether the 
ct., when it sees that testator has done so, Sc has 
pointed out the fund out of which the provision 
IS to be made, does not take upon itself the exercise 
of the discretion which testator has reposed in the 
trustees (Shadwell, V.-O.). — ^Kilvinoton v. 
Gray (1839), 10 Sim. 293 ; 69 E. B. 627. 

AnnotcUioM Oonid* Ewan v, Moriran (1868), 82 L« T. O. S. 

19. Retd. Batt V, Anns (1841), 11 L. J. Ch. 52 ; Thorp v. 

Owen (1843), 2 Hare, 607 ; Gardiner v. Barber (1854), 2 

Eq. Rep. 888. 

1080. Maintenance out of Interest — No dis- 
position of principal.] — ^Testator directed the 
interest of a sum of money to be applied for the 
maintenance Sc education of his infant nephew, 


the maintenanoe for each child from 
xonrteen to twenty*one must oome 


wholly out of the capital of the share 
of that ohlld in the sum of £6,000.— 


OCBAOK e. JSLUOO (1878), 28 W. B. 
844.— m. 
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but made no disposition of the principal : — Held : 
the nephew was entitled to the interest, during his 
life.—SoAMBS V. Mabtin (1880), 10 Sim. 287 ; 60 
E. B. 624 ; avb nom. Somes v. Mabtik, 8 L. J. 
Oh. 367 ; 3 Jur, 1144. 

AnrudaHons : — Confd. Frewen v, Hamilton (1877), 47 L. J. 
Oh. 391. FoUd. Wilkins v. Jodrell (1879), 13 Oh. D. 564. 
Befd. Thorp v. Owen (1843), 2 Hare, 607 ; Gardiner v. 
Barber (1864), 2 Eq. uep. 888 ; Williams v, Papworth, 
[1900] A. O. 663. 

1081. •] — Lonomobe V. Elcum, No. 1051, 

post. 

1082. .] — ^A party, whose interest in a fund 

had not vested was held under the terms of a power 
in a will, entitled to maintenance, even after 
attaining twenty-one. 

Testator devised his freeholds to pay certain 
annuities, ic accumulate the surplus rents so as 
to become part of his personal estate ; &, -subject 
to the charges, to the use of the first & other sons 
of his son A. in tail, with remainder to his daughter 
B. for life, with remainder to her first & other 
sons in tail, etc . ; & he directed that no person 
should, under the limitations, become entitled in 
possession while any antecedent limitation 
remained in contingency. He gave his personal 
estate to the children of A. & B., “ except the 
eldest son,” to be transferred to ail his younger 
grandchildren, equally to be divided between them 
as & when the sons attained twenty-one, & the 
daughters attained that age or married, it being 
his will that each of their several shares interests 
should become vested at that age, or the previous 
marriage of daughters, though such shares should 
not become payable or transmissible till after the 
demise of both his son & daughter ; but, in the 
meantime, he empowered his trustees, though the 
parents of his grandchildren should be living, to 
apply the interest of each grandchild’s ” presximp- 
tive share, even including an eldest son’s share, in 
their maintenance & education ; ” & the surplus 
was to accumulate & be payable along with their 
respective original shares when the same became 
vested & transmissible, & the payments were to 
be allowed to the trustees, though such grand- 
children should not gain a vested interest. Sc 
testator declared, that after the death of A. & B., 
as well as during their lives, his trustees should in 
the meantime & irntU the share or shares of all 
his grandchildren of Sc in the trust funds should 
become vested Sc assignable, transferable, or 
payable, apply the dividends of the trust funds 
towards the nmintenance Sc education of every 
such child Sc children respectively, including even 
the eldest. A. Sc B. were still living ; A. had no 
children, but B. had an eldest son Sc other children : 
Held : (1) the eldest son of B. had not a vested 
interest in the personal estate ; (2) the other 

children took vested interests, subject to be 
divested partially by the birth of other children ; 
(8) all the children of B., including the eldest 
son, who had attained twenty-one, were entitled 
to have maintenance. — ^Ellis v. Maxwell (1841), 

3 Beav. 687 ; 10 L. J. Ch. 266 ; 49 E. R. 231 ; 
svbsequerU proceedings (1849), 12 Beav. 104. 
Annataiiona: — Aa to (3) Reid. Biyan v, Collins (1852), 16 
Beav. 14 ; Be Cattell, CatteU v. Cattell, Re Cattell, Cattell 
V, Dodd, [1914] 1 On. 177. OeneraUy, Mentd. Edwards 
e. Tuck (1863), 3 De G. M. & G. 40 ; Tench v. Cheese (1854), 
19 Beav. 3 ; Hogg e. Jones (1863), 32 L. J. Ch. 361 ; 
Weather^ e. Thornburgh (1878), 8 Ch. D. 261. 

1088. .] — ^Bateman v. Fostbb, No. 866, 

ante. a 

1084. .] — ^Limitation of the time of “ mainte- 

nance Sc education.” 

Where trusts are created for the ” maintenance 
Sc education,” of a party, they are confined to 
minority. — G abdineb v. Babbeb (1864), 2 Eq. 


Rep. 888 ; 23 L. T. O. S. 128 ; 18 Jur. 608 ; 2 
W. R. 407. 

AnnotaHona: — ^Dbtd. Frewen e. Hamilton (1877), 47 L. J. 

Ch. 391. N.F. Wilkins v. JodreU (1879), 13 Ch. D. 564. 

1086. Vesting contingent on attaining 

twenty-fiv^ — ^Testator gave the residue of his 
estate Sc effects to his four children equally to be 
divided between them, share Sc share alike, with 
a gift over to the survivors or survivor in the event 
of any dying under twenty-five years of age. He 
appointed guardians during their respective 
” minorities ” with a power to apply accumulations 
of the income of each child’s share, during minority, 
in maintenance, education, etc. : — Held : the 
children were entitled, for maintenance, etc., to 
the income of their respective shares between the 
age of twenty-one Sc twenty-five. — ^F baseb v. 
Fraseb (1863), 1 Now Rep. 430 ; 8 L. T. 20. 

1036. Bequest of maintenance of testator’s 

widow Sc child.] — Bequest by a man to his wife, 
to be applied for the maintenance, etc., of herself 
Sc their children : — H eld : the right of an unmarried 
daughter to maintenance, etc., did not cease on 
her attaining twenty-one. — C abb v. Living (No. 2) 
(1864), 33 Beav. 474 ; 65 B. R. 462. 

1037. .] — Scott v. Key, No. 1002, 

ante, 

1038. During life-time of parent — 

Parent entitled to surplus.] — ^By a marriage settle- 
ment property was vested in trustees upon trust, 
after the death of the wife, to pay the rents Sc 
profits to the husband for life, or until he married 
again, Sc in case he married again Sc there was 
issue of the intended marriage, then to pay him 
one-half of the rents Sc profits, Sc out of the other 
half to levy Sc raise for the maintenance Sc education 
of one child one-fourth, of two or three children 
one-third, Sc of four or more children the whole 
income of such other half. Sc subject thereto to 
pay the whole income thereof to the husband for 
his life, & if there should be no issue, then to pay 
the whole of the rents & profits to the husband. 
The husband married again, Sc at the date of the 
decree there were four children of the first marriage, 
two daughters Sc one son, who had attained 
twenty-one, one son under age, & a child of a 
deceased daughter: — Held: (1) the trust for 
maintenance Sc education did not cease upon the 
children attaining twenty-one, but the four children 
were entitled equally to one-half of the rents Sc 
profits during the life of their father ; (2) the 
daughters were equally entitled in the event of 
their marrying ; (3) the word ” issue ” was 

restricted to the first generation, Sc therefore, the 
child of the deceased daughter took no interest. — 
Fbbwbn V. Hamilton (1877), 47 L. J. Ch. 391. 

1039. .] — ^Testator gave the income of his 

estate to his ^^e Sc daughters for their respective 
lives, with a survivorship clause amount them for 
their respective lives in case of the death of his 
wife or of any of his daughters, leaving no issue. 
In the event of a daughter dying Sc leaving issue, 
the trustees were empowered to apply all or any 
part of the “trust moneys or annual produce * 
Sc premises ” to which such daughter, if living, 
would be entitled, in the maintenance, education. 

Sc advancement of such her issue. After the death 
of his wife all his daughters, the pimcipal was 
to be divided amongst the issue then living of his 
daughters : — Held : the trustees had power to 
make allowances for the maintenance of deceased 
daughters’ children after they had attidned their 
majority. — ^H ill v. Rawmnson (1866), 16 W. R. 
148. 

1040. .] — ^Testator by his will gave to a 

woman an axmuity of £100, Sc directed as follows : 



248 


Infants and Children. 


Sect. 1, — Mairdenance: Sub-sect 2, M» <fe JV.] 

** In the event of her death the annuity is to be 
continued to her children for their maintenance, 
& education, & I have to request ” G. “ to see it 
carried into execution.” The woman survived 
testator & received the annuity up to her death, 
at which time all her six children had attained 
twenty-one / (1) the words “ in the event 

of her death ” could not be construed as only 
providing against a lapse of the annuity, &; the 
annuity took effect in favour of the children $ 
(2) the aimuity was not coniined to the minorities 
of the children, but was payable to them during 
their joint lives & to the survivors & survivor of 
them during their & his life, & children for the 
time being entitled as joint tenants. — ^Wilkins v. 
JODRELL (1879), 13 Ch. D. 664 ; 49 L. J. Ch. 26 ; 
41 L. T. 649 ; 28 W. R. 224. 

Annot^io^ i^Aa to (1) ReM. WiUlams ij. Papworth, [1900] 
[1*894] 2^Ch ^2^^ Apld. Re Booth, Booth v. Booth, 

^ ; •] — ^ Booth, Booth v. Booth, No. 

1011, ante, 

1042* ,] — Wliere a rentcharge or annuity is 

hold by trustees to be applied by them for the 
maintenance & education of children or the 
survivor : — Held : the children take a joint interest 
therein, but the shares of the minors are to be 
applied as directed. — Williams v, Papworth, 
[1900] A. C. 663 ; 09 L. J. P. C. 129 ; 83 L. T. 
184, P. C. 

1048, Death of infant.] — Testator devised estates 
to trustees, in trust to pay £300 a year for the 
maintenance, clothing education of hia son’s 
children during the life of their father. The son 
had three children, all of whom attained twenty- 
one, & then one of them died : — Held : the personal 
representative of the deceased child was entitled 
to one-third of the £300 a year during the father’s 
Me.--^BWES V. Lewes (1848), 16 Sim. 266 : 17 
L. J. Ch. 426 ; 60 E. R. 876. 

& Prosant v, Goodwin (1860), 
1 Sw. & Tr. 544 ; Wllliaras v, Papworth, [1900] A, C. 563. 

“7 •] — Testatrix bequeathed her personal 

estate to trustees, in trust, among^st other things, 
^ pay & apply £800 in & upon the education of 
r who was an infant : — Held : the whole 

of the ^00 was payable at once, with interest from 
the end of the drst year after the death of testatrix. 
—No^v. Jones (1848), 16 Sim. 309 ; 17 L. J. Ch. 
470 ; 12 Jur. 906 ; 60 E. R. 893. 

"^Ts^^t 7~?4?‘ * Presant r. Goodwin (1860), 

J * “maintenance” of 

a chud, held not to cease on his death, but to pass 
to his representative. 

Bequ^t of leaseholds, in trust to pay half of 
the rents to A. for life, & the other half to B. for 
life, & in caae of the death of either, his share of 

« M ^ paid & applied for the maintenance 

< hiS chndren,” until the decease of the survivor 
^ ^hen to sell Sc divide equally between 
the children of A. & B. Aft<«r the death of A., one 
of his died ; — Held : his representetive 

was entitled to a share in the rents until the death 

2nn.‘^ w Cbowthbb (1866), 20 Beav. 

3^W M6^ 

.^njurfoiton .•—Apld. Attwood e. Alford (1866), L. R. 2 Eq. 

infMt 

— Shabhan ». Heath (1834), 8 L. J. cai. 2M. 


1048* -.] — ^Testator gave his residuary 

estate real Sc personal to his exor. & trustee, upon 
trust to sell & invest the proceeds in 3 per cent, 
consols & to accumulate same for the benefit of 
such child or children as his two nephews dc niece 
should leave at their respective deceases, the same 
to be divided into three equal parts ; but in case 
of death without children then one-third part to 
go to children of the others, with gift over in case 
of all dying without leaving issue. Trustee was 
empowered to apply part for maintenance during 
minority of the children Sc for their advancement 
in life. Trustee sold a considerable part of the 
estate & invested proceeds on mtge. instead of 
3 per cent, consols ; — Held : trustee was liable to 
purchase so much 3 per cent, consols as might have 
been purchased at the fair market price with the 
sum ^vanced on the security, at the date of such 
security. Sc also to make good the amount of the 
accumulated fund which would have arisen, if 
the dividends had been from time to time duly 
invested ; (2) certain sums which h^ been paid 
by the trustee for the maintenance of two daughters 
of testator’s niece, after their marriage, but during 
minority, were proper, & ought to be allowed by the 
ct. ; but the contrary was held as to the sums paid 
for maintenance by the trustee, after the daughters 
of the niece had attained their majority. 

(3) On the construction of a power of advance- 
ment, it was held not to be restricted to their 
minority, & did not cease by the expiration of the 
twenty-one years from the date of testator’s 
death, when the power of accumulation ceased. — 
Pride v, Fooks (1840), 2 Beav. 430 ; 9 L. J. Ch. 
234 ; 4 Jut. 213 ; 48 E. R. 1248. 

Aii^atiom : — Aa (2) Reid. OonoJly v. Farrell, Conolly v. 

Butcher (1845), 8 Beav. 347. Aa to (3) Reid. Then) v. 

Owen (1843), 2 Hare, 607 ; CJonolly v. Farrell, Conolly v. 

Butcher (1845), 8 Beav. 347 ; Gardiner v. Barber (1854), 

2 Eq. Rep. 888. 

1040. 1 ,] — Testator directed mainte- 

nance for his granddaughter during minority, out 
of such part as the trustees should deem adequate 
for the purpose, of the rents, profits, & interest of 
certain real & personal estate which he devised & 
bequeathed to her at twenty-one, for her separate 
use for life, remainder to her children in manner 
therein mentioned. The granddaughter, having 
survived testator, & afterwards married at nine- 
teen, was allowed maintenance for the interval 
until twenty-one. — Coleman v, Rackham (1844), 
8 Jur. 656. 

1050. .1 — Testator bequeathed 


-.1 — Testator Dequeatned a 
house, etc., to his wife, for the use of herself & his 
daughter, subject to the following trust, ” that 
his wife & daughter should live together. Sc that his 
wife should take charge & see to the maintenance 
& support of his daughter, during her minority, 
with the instructions of C.” He also gave £100 
to his wife, in addition to the house, etc., for the 
further support of herself Sc his daughter : — 
Held : the widow took absolutely, subject to a 
trust for the maintenance Sc support of the daughter, 
during minority. Sc which did not cease upon her 
marriage under age. — Conolly v. Farrell, 
Conolly v. Butcher (1846), 8 Beav. 347 ; 14 
L. J . Ch. 189 ; 9 J ur. 242 ; 60 E. R. 136 ; sub nom, 
Connolly v. Butcher, 6 L. T. O. S. 34. 

.] — ^Testato made a bequest to his 
oxors. of real Sc personal property, upon trust, to 
permit Sc ^ffer his wife to receive, take. Sc re^in 
the rents, issues. Sc profits thereof for her own use 
Sc benefit, for the maintenance Sc education of his 
c^dr^, so long as his said wife should continue 
his widow Sc unmarried : — Held : a trust was 
created for the benefit of tb,e children, ^ this 
trust was not limited by any particular age or 
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state of life, but continued during the life or widow- 
hood of the widow. Qt*. ; whether, in this case, 
a child leaving his mother’s establishment is 
entitled to the benefit of the trust. — ^Longmorb v. 
Elcum (1843), 2 Y. & C. Ch. Cas. 363 ; 12 L. J. 
Ch. 469 ; 1 L. T. O. 8. 311 ; 63 B. R. 160. 

r.ofkni 1 •T' 


(1845). 'iHaref 392. 

1062. .] — Re Booth, Booth v. Booth, No. 

1011, ante* 

1053. On leaving maternal home.] — ^Longmorb 
V. Elctjm, No. 1051, ante, 

1054. — - — .] — Gift to a widow, she maintaining 
& educating testator’s son &; two daughters 
thereout, until the son attained twenty-one : — 
Held : the son, who had married & ceased to 
reside with his mother, but was still a minor, was 
not entitled to maintenance.— Staniland v, 
Staniland (1865). 34 Beav. 536 ; 55 B. R. 742. 

1055. .] — ^\^ere the widow of testator is to 

have the administration of a fund for the mainte- 
nance of children, it is reasonable to suppose that 
testator intended the children to be maintained, 
so long only as they continued part of the establish- 
ment of which their mother was to be the head. 
If the children become foris familiatit & cease to 
reside with the mother, they can no longer claim 
to be supported by her out of the fund which she 
is to administer as head of the family. — ^Massey 
V, Massby (1867), 17 L. T. 233, L. 0. 

N, Rxclusion of Statutory Potoera. 

See, now, Trustee Act, 1925 (c. 19), s. 31. 

1056. Expression of contrary intention — What 
constitutes — Direction for accumulation of income 
until contingency.^ — The fact that a will contains 
an express direction to accumulate, & no power 
of mamtenance, will not be a ground for charging 
the trustee with sums properly paid for mainte- 
nance. 

A legatee, on coming of age, signed a receipt for 
principal, & an acknowledgment & discharge for 
the dividends, as having been paid to her father 
for her maintenance. Six months afterwards she 
was paid her share of her father’s estate, & executed 
a formal release to the trustee : — Held : she was 
concluded, & could not maintain a suit against 
the trustee for the dividends so paid to the father. 

Pltf.’s case rests entirely on the direction to 
accumulate the dividends. Deft., M., in 1846 
became the sole surviving trustee. . . . Prom that 
time the dividends, instead of being accumulated, 
were received by the father &; applied by him for 
the maintenance of the children. If he was not of 
ability to maintain the children, the dividends 
were properly applied for their maintenance, 
notwithst^ding the trust for accumulation . . . 
(Turner, L.J.). — ^Avblinb v, Mblhuish (1864), 
2 De G. J. & Sm. 288 ; 10 L. T. 830 ; 10 Jur. N. 8. 
788 ; 12 W. R. 1020 ; 46 B. R. 386, L. JJ. 
Annotations : — Oonid. Re Allan, Havelock v. Havelock (1881), 

17 Ch. D. 807. Retd. Culbertson v. Wood (1870), 19 W. R. 
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1057. .] — ^Testator gave a fund 

to trustees, on trust for all the children of A. 
equally, who being sons should attain twenty-one, 
or being daughters should attain twenty-one, or 
marry, with benefit of survivorship amongst them, 
& he directed his trustees to accumulate the income 
of the shares of the children, & to pay the same to 
them as when their presumptive shares should 
become payable imder the pre^ous trust ; — H^id * 
the will did not express a '' contrary intent! 
within the meaning of Cionveyancing Act, 1881 


(c. 41), 8. 43, & the children being infants & 
unmarried, the trustees might at their discretion 
apply the income of the trust fund in or towards 
the maintenance & education of the infants. — 
Re Thatcher’s Trusts (1884), 26 Ch. D. 426 ; 63 
L. J. Ch. 1050 : 32 W. R. 679. 

Annotation : — ^FoUd. Re Cooper, Cooper v. Cooper, [1913] 
1 Ch. 350. 


1058. .] — Testator by his will, 

after giving certain annuities to his daughters 
& a granddaughter, directed his trustees to 
accumulate the surplus income after providing for 
these annuities until the death of all his daughters, 
when the period of distribution was fixed ; &, 
after other provisions, the will contained a power 
of maintenance which was unlimited in duration 
of time, & expressed to be exercisable during the 
lifetime of the daughters. 8uperadded to the 
power of maintenance was another trust for 
accumulation of surplus income not applied in 
maintenance. Upon an application to the ct. by 
the trustees for directions whether the income of 
testator’s estate was applicable for the maintenance 
& education of testator’s grandchildren : — Held : 

(1) the power of maintenance was unlimited ; 

(2) there was not sufficient evidence upon the face 
of the will of an intention to cut down the terms 
of the power of maintenance, which operated as 
well during the continuance as after the expiration 
of the trust for accumulation ; (3) the grand- 
children were therefore entitled to have the income 
of testator’s estate applied towards their mainte- 
nance & education. — S mbed, Archer v, PraIiL 
(1886), 54 L. T. 929 ; 2 T. L. R. 535. 

1059. Gift of residue to include 

income.] — This will, as I have already pointed out, 
has given the income during the infancy of the 
legatee to the residuary legatee, & it has given it 
not by implication but by express words, because 
there is an express gift of the residue, & that 
residue includes the income of the legacy. There- 
fore the contention on the part of the infant is one 
as to which a contrary intention has been expressed 
by testator. It appears to me, therefore, that 
sub-sect. 3 [of Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 43], furnishes a complete 
answer to this appeal (Pry, L.J.). — Re Dickson, 
Hill v. Grant (1885), 29 Ch. D. 331 ; 54 L. J. 
Ch. 610 ; 62 L. T. 707 ; 33 W. R. 611 ; 1 T. L. R. 
331, C. A. 

Annotations: — Oonfd. Re Jeffery, Burt e. Arnold, [1891] 
1 Ch. 671. Apld. Re HumphreyB, Humphreya v, Levett. 
[1893] 3 Ob. 1 ; Re dlemenw, Clements v. Pearsall, 11894] 
1 Ch. 665. Oonid. Re Holford, Holford v. Holford, [1894] 
3 Oh. 30 ; Re Bowlby, Bowlby e. Bowlby, [1904] 2 Ch. 
685 ; Re Boulter, Capital & Counties Bank v. Boulter, 
[1918] 2 Ch. 40. Rexd. Re Medlook, Ruffle e. Medlook 
(1886), 56 L. J. Ch. 738 ; Re Burton's Will, Banks v. 
Heaven, [1892] 2 Ch. 38 ; Re Inman, Inman v. Rolls. 
[1893] 3 Ch. 518 ; Re Eyre, Johnson v. WUllams, [1917] 

1 Ch. 351. Hentd. Re Soott, Scott v. Scott, [1902] 1 Ch. 
918. 


1060. Direction to apply aooumu* 

latlons to maintenance.] — ^Testator, who died in 
1909, directed his trusts to appropriate a share 
of his estate in favour of one of his daughters. Sc 
to hold the same Sc the accumulations, if any, 
of income made during her minority & discoverture 
upon trust from the ume she attuned the age of 
twenty-one years or previously married, to pay 
the income to her during her life Sc after her death 
to hold the capital Sc income or so much thereof 
respectively as should not have been paid or 
applied under any trust or power affecting the same 
in trust for her issue as therein menttoned with a 
gift over in default of issue ; Sc testaior declared 
that if at his decease any child or grandchild 
entitled in expectancy for life or absolutely to a 
share or the income thereof under his will should 
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Sect, 1. — Maintenance: Sxib-aed, 2, N, Sect, 2: 
Sub-aecta, 1 <£? 2«] 


be Tinder the age of twenty-one years, or being a 
female should be unmarried, the trustees might 
apply the whole or any part of the income of such 
expectant share of such minor for or towards his 
or her maintenance, & should invest the residue, 
if any, of the said income & the resulting income 
thereof at compoimd interest, to the intent that 
such accumulations should be added to the 
principal share from which the same should have 
arisen & follow the destination thereof, with power 
for the trustees to resort to the accumulations of 
any preceding year apply the same for or towards 
the maintenance of any person for the time being 
presumptively entitled thereto. The daughter 
attained the age of twenty-one years on Oct. 1, 
1912, having previously married on June 12, 1912. 
The share consisted largely of property in Au^ralia, 
the income of which did not reach the hands of 
the trustees in this coimtry for many months after 
it had accrued due. The trustees had applied 
income for the maintenance of the daughter down 
to the date of her marriage, when they ceased to 
do so. On a summons raising the question whether 
the trustees had power to apply income accruing 
down to the date of her marriage for the mainte- 
nance of the daughter after that date : — Held : 
the maintenance clause in the will did not show 
a “ contrary intention ** so as to exclude sect. 43 
of Conveyancing & Law of Property Act, 1881 
(c. 41), & under that sect, the trustees had power 
to apply income accruing down to the date of the 
marriage for the maintenance of the daughter 
between the date of her marriage & the date of 
her attaining the age of twenty-one years, but not 
for any further period . — Be Cooper, Cooper v. 
Cooper, [1913] 1 Ch. 350 ; 82 L. J. Ch. 222 ; 108 
L.T.293; 67 Sol. Jo. 389. 

Annotation ;~Reld. Re Boulter, Capital & Counties Bank v. 

Boulter. 11918] 2 Ch. 40. 


1061 . 


Immediate life interest — Desti- 


nation of accumulations.] — ^By a will which con- 
tained no maintenance or accumulation clauses 
applicable to residue, testator gave to his grand- 
daughter A. an immediate vested life interest in a 
share of his residuary estate, with remainder to 
her children. At the time of testator’s death in 
1883, A. was an infant, & under the powers of 
the Conveyancing Act, 1881 (c. 41), s. 43, the 
trustees applied part of the income of her share for 
her maintenance & accumulated the remainder. 
A. married in 1887, & subsequently attained 
twenty-one, & there was issue of the marriage. 
It was contended on behalf of her infant child 
that the accumulations between the death of 
testator &; the marriage of A. must, imder Con- 
veyancing Act, 1881 (c. 41), s. 43 (2), be treated, 
not as income payable to A., but as capital to be 
invested for the benefit of herself for life, & after- 
wards for her children as the persons who ultimately 
became entitled to the property from which such 
^cumTdations arose : — Held : the gift of an 
immediate vested life interest to A. was an 
expression of a ** contrary intention ” within 
sub-sect. 3 of sect. 43, so as to exclude the opera- 
tion of sub-sect. 2, & A. was absolutely enutled 
to the accumulations. — Be Humphreys, Htjm- 
PHRBYB V. Lbvett, [1893] 3 Ch. 1 ; 62 L. J. Oh. 
498 ; 68 L. T. 729 ; 41 W. B. 619 ; 9 T. L. R. 
417 ; 37 Sol. Jo. 439 ; 2 R. 436, 0. A. 

Public Trustee v. Lasarus. 

Scott V, Scott, [19025 

Bowlby, [190^3 2 CJh, 
Ch^ -Rc Holford, Holford v. Holford, [1894] S 


1062. Dlreotloii against malntananoe 

while living with father.] — Under a voluntary 
settlement an infant was entitled to a share of 
£10,000 stock after the death of his mother, a 
daughter of the settlor, & also to further parts of 
settled stock contingently on his attaining twenty- 
one. The trustees of the settlement were 
empowered by clause 6 at their discretion to apply 
any part of the income of the £10,000, not exceeding 
£500 a year, for the maintenance, education, So 
advancement or otherwise for the benefit of the 
infant, but by clause 9 no part of the income was 
to be applied for the maintenance, education or 
otherwise for the benefit of the infant whilst he 
should be ** in the custody or control ” of his 
father, or his father should have anything to do 
with his education or bringing up.” The father 
had no income beyond his capt£^*s pay in the 
Army & did not wish to ^ve up the custody or 
control of the infant & his education. Nothing 
was alleged against his fitness to have the custody 
of the child* 

Upon an application by the infant to obtain an 
allowance for maintenance : — Held : the condition 
affecting the father of the infant was not repugnant 
to the interest given by the settlement or contrary 
to public policy, & the trustees had therefore no 
discretionary powers of maintenance which they 
could exercise in the infant’s favour. — Be Bob- 
wick’s Settlement, Woodman v. Bobwick, Be 
Woodman, [1916] 2 Oh. 304 ; 86 L. J. Ch. 732 ; 
116 L. T. 183 ; 32 T. L. R. 683 ; 60 Sol. Jo. 667. 

Annotation : — ^Refd. Re Boulter, Capital & Counties Bank v. 

Boulter. [1922] 1 Cb. 75. 


Sect. 2.— ADVANCEMENT. 

Sub-sect. 1. — In General. 

See, generally t Trustee Act, 1925 (c. 19), s. 32. 

1063. Meaning Of ** advancement.”] — (1) Testa- 
tor directed his trustees to invest the proceeds of 
sale of his residuary estate, & to pay the income to 
his eight sons Sc daughters in equ^ shares. The 
will then contained the following clause : ” & 1 
give a power of advancement to my trustees.” 
After the death of the survivor of the children, 
the corpus of the estate was directed to be paid 
to testator’s grandchildren. The will contamed 
a special power of advancement out of corpus in the 
case of grandchildren, Sc a clause of forfeiture in 
case of a child or other object of the trusts should 
attempt to anticipate his share : — Held : the 
trustees had no power to make advances out of 
corpus to the children. 

In the absence of express words authoiising the 
payment by way of advancement of part of the 
coipus of an estate to a person who, under the 
trust instrument, can never become absolTitely 
entitled to a share of corpus, the ct. will not infer 
a power to the trustees to advance a sum out of 
corpus from the mere fact that the instrument 
contains a power of advancement aimplidter. 

It [advancement] is a payment to persons who 
are presrunably entitled to, Sc have a vested or 
contingent interest in, an estate or a legacy before 
the time fixed by the will for their obtaining the 
absolute interest in a portion or the whole of that 
to which they would be entitled (Cotton, L.J.). — 
Be Aldridob, Abram v, Aldridoe (1886), 56 
L. T. 664, C. A. 

Annotation: — Ckinid. Re Sparkes, Kemp-Weloh v. Kemp- 

Welob (1911), 56 Sol. Jo. 90. 

1064. Applicable to early life.] — ^A power 

in a will for Atriutees |to Ijapply a certain pro- 
portion of a mnd^settlM for tne^separate use of 
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a '4narried woman, for life, with remainder for 
ner ^vancement or benefit i—Beld : under 
sp^ial circumstances, to authorise an advance 
to her husband, on his personal security, for the 
of setting him up in trade. 

The words of this power are very large ; the 
trustees may apply any part not exceecung half 
tne share at any period of the daughter’s life for 
her advancemenb~that is a word appropriate to 
^^ly period of life — or otherwise for her 

V.-O.). — Re Kershaw’s Trusts 

m Li” ® 322 ; 37 L. J. Ch. 761 ; 18 

L.T.899; 16W.R.963. 

— ^Rsfd. Molyneux v. Fletcher, [1898] 1 Q. B. 

106^ Distinguished from maintenance.’*] — 

WALKER V. Wetherbll, No. 892, ante. 

.lOM. ,] — Testator bequeathed a legacy to 

his iiuant son, to be paid to him at twenty-one. He 
also bequeathed a legacy to an infant daughter 
absolutely. He gave his residue upon trust for 
all chddren equally, & declared that his trustees 
might raise & apply any part not exceeding one 
moiety of the expectant share of any child for his 
or her adv^cement, prefei^ent, or benefit. The 
will contained no express provision for mainte- 
n^ce ; — Held: (1) the clause providing for 
advancement, preferment, or benefit could not be 
regarded as a provision for maintenance ; (2) Con- 
veyancing & Law of Property Act, 1881 (c. 41), 
1^® taken as being incorporated in the 
wilh but there was not, by reason thereof, any 
such provision for maintenance as to exclude the 
operation of the rule that legacies to infant children 
^ P®^^ts or persons in loco parentis coxvy interest 
• ^©^-th of testator, &, therefore, the legacies 
• ^ daughter respectively carried 

interest by way of maintenance from such date. — 
^ Moody, Woodroppe v. Moody, [1896] 1 Oh. 

462 • 13 R 13 *' 

ApM. Be Abrahams, Abrahams v. 

Generally t Befd. Re Bowlby, 
Bowlby (1904), 73 L. J. Oh. 810 ; Re Stewart, 
Stewart v. Bosanquet (1913), 57 Sol. Jo. 646. 

^67. Whether confined to minority.] — Pride 
V. Fooks, No. 1048, ante. 

1068. Express provision In instrument 

creating power .] — Under a will a mother was 
tenant for life of a fund, to her separate use, with- 
out power of anticipation. After her death the 
fund ^ was to go to her children as she should 
appomt by deed or will, &, in default of appoint- 
ment, among her children equally, the shares of 

vested at twenty-one, & the shares of 
daughters at twenty-one or marriage. The trustee 
^ advance the whole or any part of 
the share to which each of the children “ being a 
» actually or presumptively entitled : — 

Bela : there was no power, even with the consent 
of the mother, to make an advance to a son who 
had attained twenty-one. — Clarke v, Hogo (1871), 
19 W. R. 017, L. JJ. 

1069. .] — Re Breeds* Will, No. 812, 

ante. 
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1070. Out Of ve^ small fund—Father bankrupt 

^Undw the specicd circumstance of a small fund 
belonging to the wife of a bkpt. for life, & after 
to her children, payment of portions ordered for 
their advancement, & the transfer allowed to be 
made by the mother only, under Trustee Act, 
18.62 (c. 66), s. p. Mills (1863), 21 L. T. 

O. S. 136 ; 1 W. R. 380. 

1071. Tenant for Ule — ^Right of consent to 
advancement — Whether power of advancement 

by assignment of life Interest.] — Qu. : 
whOTher a person having a life interest in a fund, 
j ^ right of consenting to the advancement of 
cMdren out of the capital, destroys the power of 
advancement assigning the life interest. — 
Whithlarsh V. Robertson (1842), 1 Y. & 0. Ch. 

C^. 716 ; 11 L. J. Ch. 404 ; 6 Jur. 921 ; 49 E. R. 
246. 

1072. Failure of objects for which advancement 
made — Advance belongs to beneficiary absolutely — 
Advance for purchase of commission afterwards 
sold — Trustees not entitled to proceeds.] — Lawrib 
V. Bankes, No. 320, ante. 

Advances under Statute of Distributions.] — See 
Equity, Vol. XX., pp. 467 et seq. 

Advances for purpose of hotchpot in wills.] — 
See Wills. 


Sub-sect. 2. — ^What is an Advancement. 

1()73. Piurchase of commission In army.] — 
Devise of real estate & personal to be laid out & 
settled with directions to the trustees, out of the 
rents or residue of his personal estate to raise & 
pay any money they should think proper & 
convenient, not exceeding £3,000 for the advance- 
ment of pltf. in any business, art or profession, or 
in any civil or military employment : — Held : to 
be a gift of the money,— -Cope v. Wilmot (1772), 
Amb. 704 ; 1 Coll. .396, n. ; 27 E. R. 457. 

Annomions .’—RM. Young v. Yo\mg (1837). 1 Jur. 840 ; 

Re Sanderson's Trust (1867), 3 K. & J. 497 ; Furley v, 

Hydor (1872), 41 L. J. Oh. 683 ; Re Wintlo, Tucker v. 

Wintle, [1896] 2 Ch. 711. 

1074. Education.] — Gift of income of residuary 
personalty to nephews, the capital to be paid at 
twenty-five, with survivorship &; a gift over, & 
direction to apply out of the personal estate, either 
before investment or afterwards, a sufficient sum, 
not exceeding the share of each nephew, for his 
maintenance, education, or establishing in any 
profession or trade : — Held : not to justify an 
application of capital for education. — ^E vans v. 
Gbach (1838), 2 Jur. 768. 

1076. Establishment In business*] — Newman v. 
Glutton (1861), 17 L. T. O. S. 294. 

1076. .] — Re Household, Household v, 

Housbhoid, No. 421, atUe. 

1077. — — ,] — Testatrix gave to trustees a sum 
of £10,000 in trust for her infant nephews & niece 
for life with remainder to their chUdren ; & as 
to the mece, for her separate use, without power 
of anticipation, with trusts for maintenance during 


PART X. SECT. 2, SUB-SECT. 2. 
t. Advance to infant dauohter*$ 
hmba^.]--A lather, before hla 
^iishter'a marriage wrote a letter to 
her Intended hnsband, saying he would 
mye her £2.600 when she came of age. 
& one-fonrth of hla residuary estate 
at his death. Before she oame of 
am, the father advanced money to 
the husband, for which he took his 
note ; but which he charged in his 
to the Joint aoootmt of the 
huAand Sc Sc intended, if the 
same was not repaid, to set oil the 


amount against his daughter's share 
of his estate : — Held : in a suit by the 
wife in the husband's lifotime for the 
administration of the estate, the exors.^- 
had a right to set off the advance 
against the wife's share. — Torranob 
V. Chbwktti (1866), 12 Gr. 407. — CAN, 
a. FaSher*a irUention to advance — 
Not carried otd.} — ^A father placed one 
of his sons in possession of oertain wild 
land, Sc announced his intenUon of 
giving it to him by way of advance- 
ment. He died without carrying out 
this intention ; hut meanwhile the son 


had taken possession. Sc by his im- 
provomonts nearly doubled the value 
of the land : — Held : the son was 
entitled to a charge for his improve- 
ments. Sc to have the land allotted to 
him in the division of his father's 
estate, provided the present value of 
the l^d in its unimproved state 
would not exceed his share of the 
estate. — BtXHM v. Bibhn 4 (1871), 18 
Gr. 497.— CAN. ' 

b. Purchase of landLI — Where 
money is advanced by a father tor the 
purohase of land, the oonveyanoe of 
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Bed, 2. — Advancement : Suh^aecU, 2, 3 4«] 

minorityi & with power of advancement notwith- 
standing minority* The niece having attained 
her majority, & married, & having infant children, 
the ct. allowed a part of the fund to be advanced to 
the husband to assist in establishing him in 
business, upon his assuring his life for the amount, 
& giving a bond, not to be put in suit without leave 
of the ct., to secure payment of the premiums Sc 
repayment of the principal. — P hii*lip8 v. Phii*lips 
( 1853), Kay, 40 ; 2 Eq. Kep. 362 ; 23 L. J. Ch. 7 ; 
22 L. T. O. S. 236 ; 18 Jur. 69 ; 69 E. R. 18. 

1078. .1 — By his will testator declared that 

the trustees thereof might at any time or times, 
if they should in their uncontrolled discretion 
think fit so to do, transfer or pay any part of the 
capital of the aliquot share given to testator’s 
son A., or the investments representing the same, 
unto A., or to any other person or firm, for the 
purpose of “ establishing ” him in business or 
enabling him to become a partner in any business, 
whether previously “ established ” or not : — 
Held : the power of advancement was not limited 
to giving money to A. for the purpose of starting 
him in business as distinguished from strengthening 
Sc confirming him in a business in which he was 
already concerned ; although whether such 
advancement should be made or not was altogether 
a matter for the trustees to exercise their discretion 
upon. — Re Mead, Pubuo Trustee v. Mead 
(1918). 88 L. J. Ch. 86 ; 119 L. T. 724, C. A. 

1079. Payment to daughter on marriage.] — 
A power of advancement for putting or placing the 
issue of the marriage “ to any profession, trade or 
business, or for their advancement in life ” ; — 
Held : to authorise the payment of part of trust 
funds to a daughter on her marriage. — Lloyd v. 
Cocker (1860), 27 Beav. 645 ; 29 L. J. Ch. 513 ; 
2 L. T. 9 ; 6 Jur. N. S. 336 ; 8 W. R. 252 ; 54 
E. R. 256. 

Annniaiion: — ^Distd. Roper-Curzon t?. Roper-Ourzon (1871), 

24 L. T. 406. 

1080. Apprenticeship fee.] — A legacy of £1,000 
to be paid to a child at twenty-one, in the mean- 
time to be applied in education, or placing out in 
business. The infant being seventeen. Sc the father 
not of sufficient ability, a portion of the legacy 
directed to be sold in order to apprentice him to a 
surgeon, on reference to the ma^r. — W ilson v, 
Thomas (1834), 4 L. J. Ch. 25. 

1081. .] — Under a power contained in a 

will, to apply for A.’s advancement in life a portion 
of his reversionary share, B., the trustee, raised 
money by mtge. of the share, in order to pay A.’s 
apprentice premium to an apothecary. It was 
intended to apprentice A. to X., but it being 
discovered that X. was not a licenced apothecary, 
it was arranged by the solr. acting in the matter 
that A. should be nominally apprenticed to Y., a 


licenced apothecary, but actually serve his time 
with X. 

The receipt for the whole amount was si^ed by 
Y. ; but o&y half was paid. Sc that to X., the 
remaining half being handed over to A.’s fAher, 
who gave Y. his promissory note for the amount, 
but never discharged the ooligation. 

The purpose for which the money was raised 
having failed ; — Held : B., although not shown to 
have been guilty of more than negligence, in 
following his solr.’s advice, was bound to bear the 
consequences of the mistake, Sc to replace the 
money borrowed on security of A.’s reversionary 
share. — Simipson v. Brown (1864), 11 L. T. 593 ; 
13 W. R. 312. 

1082. To assist emigration.] — Trustees haying a 
power of advancement for the benefit of children, 
were authorised by the ct. to make an advancement 
for the passage Sc outfit of the children with their 

g arents to New Zealand, for the sake of their 
ealth, each child’s share contributing equally 
to the passage Sc outfit of the parents. — Re Long’s 
Settlemebnt (1868), 38 L. J. Ch. 125 ; 19 L. T. 
672 ; 17 W. R. 218. 

1083. Payment to trustees of a post-nuptial 
settlement.] — ^A power in a marriage settlement to 
advance to a son of the marriage part of the trust 
funds for placing or establishing him in any 
business, profession, or employment, or otherwise 
for his advancement or preferment in the world : — 
Held : to authorise the payment of part of the 
trust fund to the trustees of a post-nuptial settle- 
ment made by a son in favour of himself Sc his wife 
Sc the issue of their marriage, neither the son nor 
his wife being entitled to any property producing an 
immediate income Sc the son being engaged in 
study, preparatory to entering the legal profession. 

I cannot sanction the advance as the matter now 
stands ; you are simply going to pve the son a 
sum of money which he may put in his pocket ; 
but I am disposed to think that, if he executed a 
settlement, I might then do it (Romtlly, M.R.). — 
Roper-Curzon v. Roper-Curzon (1871), L. R. 
llEq. 452; 24 L. T. 406 ; 19 W. R. 519. 


Sub-sect. 3. — Express Powers. 

1084. Power for particular purpose — Impossi- 
bility of exercising power.] — ^By a deed of settle- 
ment a sum of money was settled upon trust for 
A. for life, & after death for B. for life, or until 
alienation, Sc afterwards in trust for B.’s children. 
Sc it was declared that the trustees might in their 
absolute discretion, but with the consent of the 
first tenant for life, if living, advance any sum not 
exceeding £2,000 for the promotion in the army 
of B. The purchase of commissions in the army 
having been abolished : — Held : inasmuch as the 


which is taken in the name of his son, 
the presumption is, that Uie trans- 
action is by way of advancement to 
the son. In such a case, there is no 
resulting trust in favour of the father. 
—Knox v. Travbr (1877), 24 Gr. 
477. — CAN. 


0 . Qtiestion of fact.] — Where ( 
mother makes a purchase in the nam( 
of her child, there is no presumptioi 
that an advance was intended. L 
such a case, it is a question of evidene 
whether there was an intention b 
advance. — ^Moorb v, Moore (1895), 
N. B. Eq. Rep. 204.— CAN. 


d. Conveyanee of land — Accepted 
oy eon as odeancemenf.]— A son, in 
consideration of his father conveying 
to him certain land, accepted it as an 


advancement, in lieu of & in full of 
all claims Sc demands against his 
father's estate : — Held : the convey- 
ance by the father to the son was an 
“ advancement.** — Re Lewis* Estate 
(1898), 29 O. R. 609.— CAN. 

9 . Children dt mother interested in 
trust settlement — Advances to mother — 
Not advances to children.] — testator 
by his trust-settlement directed his 
trustees to set apart Sc secure to each 
of his daughters in liferent Sc their 
children respectively in fee, the sum 
of £1,600, it being dedar^ that 
whatever sums might have already 
been paid by him to any of his children, 
& vouched by receipt or other written 
document, should be accounted as so 
much of the provision faUing to such 


child under his settlement. Several 
years before, testator had, on the 
occasion of the marriage of one of his 
daughters, conveyed to her a house. 
Sc received from her an acknowledg- 
ment, declaring that the conveyance 
was to be equivalent to £1,000 to 
account of her patrimony : — Held : 
according to the terms of the settle- 
ment, tee fee of the provision of 
£1,500 must be taken to infer a distinct 
&; several estate in tee children of his 
daughter, as of their own ri^t, in- 
dependent of their mother. Sc therefore 
the advance of £1,000 made by testator 
to his daughter, was not to be deducted 
from teeir provision of £1,500. — 
HUTOmS ON C. ANDBR0ON*a Tbubtbbs 
(1853), 15 Dunl. (Ot. of Sess.) 570 ; 
25 So. Jur. 846 ; 2 Stuart, 328. — SOOT, 
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power of applying the fund for the promotion in 
the army of B, could not now be exercised, the 
trustees could not raise & pay the money to him. 
— Me Ward’s Trusts (1872), 7 Ch. App. 727 ; 42 
Lf. J. Ch. 4 ; 27 L. T. 668 ; 20 W. R. 1024, L. JJ. 

Annotation : — ^Mentd. JRe Bowes, Strathmore v. Vane, 

11896] ICh. 507. 

1085. J — Be Did Crespigny, Db 

Crespigny V. De Crespigny, [1886] W. N. 24, 

C. A. 

1086. Whether applicable to appointed as well as 
unappointed shares.] — ^By a marriage settlement 
made in 1865 the income of the wife’s fortune was 
settled upon trust, as to part thereof for the wife 
for life, & as to the other part thereof for the 
husband for life or until bkpcy. or alienation or 
his doing some act whereby the same or some part 
thereof would become vested in or payable to 
some other person. Subject to the trusts afore- 
said the husband’s & wife’s fortvmes were settled 
upon trust (in the events which happened) for 
their children in such shares “ Sc with such provi- 
sions for their respective maintenance, education, 
& advancement ” as the husband & wife should 
by deed jointly appoint, & in default of such 
appointment for the children equally at twenty- 
one or marriage. Then followed the usual advance- 
ment clause. In 1896, the husband & wife by 
deed appointed one equal ninth share of the trust 
funds to a son on his marriage Sc the appointed 
share was settled. Sc in 1897 they by deed appointed 
another equal ninth share to another son on his 
marriage & the appointed share was settled. 
Neither of these appointments contained an 
advancement clause. Subsequently the trustees 
of the 1865 settlement in exercise of their power 
of advancement raised £4,000 out of their trust 
funds in respect of each appointed share Sc paid the 
same to each of the son’s marriage settlement 
trustees. Sc the husband Sc wife released their 
respective life interests in each of the sums so 
advanced ; — Held : the appointments must be 
read into the original settlement Sc the advance- 
ment clause applied to appointed as well as to 
unappointed shares . — Be Hodgson, Weston v, 
Hodgson, [1913] 1 Ch. 34 ; 82 L. J. Ch. 31 ; 107 
L. T. 607 ; 67 Sol. Jo. 112. 

Annotatim : — Expld. Re Winch’s Settlmt,, Winch r. Winch, 

[1917] 1 Ch. 633. 

1087. In whose favour exercisable — Persons next 
presumptively entitled.] — ^A special power in favour 
of issue contained in a marriage settlement was 
exercised in favour of the infant pltf., the only 
child of the marriage, in manner following : — The 
income of the settled fund, after her father’s death, 
to pltf. for life ; after her death the capital to her 
children living on a day named or who should 
before such day attain twenty-one, or being female 
marry ; but such trust for her children was not to 
take effect if pltf. was living Sc under fifty-two 
years of age on the day named, in which event she 
was to take the whole fund absolutely ; the 
appointment, however, was not to take effect 
unless Sc until pltf. attained twenty-one. 

There was a power of advancement in the usual 


form in the settlement to the extent of one half of 
** the expectant or presumptive or vested share ” 
of any ohild, or “ the appointed share ” of any 
child or ^andchild of the marriage. The appoint- 
ment contained a power of advancement in respect 
of “ the expectant or presumptive or vested sha^ ” 
of any child of pltf., but no provision for her 
^vancement : — Held : reading the appointment 
into the settlement, the advancement clause in the 
settlement was only exercisable in favour of the 
persons who next under the provisions of the 
settlement were or would be entitled to an 
expectant, presumptive, or vested share of the 
corpus. Sc did not apply to a person who might 
become entitled to the corpus upon failure of the 
prior trusts ; Sc the power of advancement in the 
settlenient was not available for the purpose of 
providing funds out of capital for the benefit of 
pltf . — Be Winch’s Settlement, Winch v. Winch, 
[1917] 1 Ch. 633 ; 86 L. J. Ch. 403 ; 116 L. T. 
689 ; 33 T. L. R. 213. 


Sub-sect. 4. — Where No Powers in 
Instrument. 

1088. General rule — ^Trustee not liable If court 
would have approved.] — If an exor. without applica- 
tion to the ct. does what the ct. would have 
approved, it shall stand. — Lee v. Brown (1798), 
4 Ves. 362 ; 31 E. R. 184. 

Annotation : — Reid. Cory v, Gortckon (1816), 2 Madd. 40. 

1089. Payment by mother — ^Duty to provide.] — 
Legacy to a son not to be paid him till he is of age, 
no deduction shall be allowed to his mother for 
his maintenance, etc. — Smeb v. Martin Sc Spake- 
man (1723), Bunb. 136 ; 146 E. R. 623. 

1090. Payment by father — Duty to provide.] — 
A bill was brought by pltf. for two legacies of £50 
left to himself & his sister under their grandfather’s 
will, & for the interest made of them ; deft., 
who was exor. to pltf.’s father, insisted on being 
allowed £105 for putting out pltf. apprentice, Sc 
£50 for the maintenance Sc clothing the sister. 

A father cannot apply a legacy left by a relation 
to a child in the maintenance of such child, nor 
can he put him out an apprentice with the money 
arising from the legacy. — Darley v. Parley 
(1746), 3 Atk. 399 ; 26 E. R. 1029, L. C. 
Annotations: — ^Refd. Austin r. Austin, Austin v. Boyce 

(1876), 46 L. J. Ch. 92. Mentd. Leo v, Prioaux (1791), 3 

Bro. d C. 381. 

1091. Power to charge real estate.] — Be Swan* 
ston (1887), 31 Sol. Jo. 427, C. A. 

Annotation: — Bsld. Re De Teissier’s S E., Re De Teissier’s 

Trusts, Do Teissier V. Do Teissier, [1893] 1 Ch. 153. 

1092. For what pui^oses allowed — ^Apprentice- 
ship lee.] — Deft, married pltfs.’ mother, who was 
extrix. to her former husband, the father of pltfs., 
who devised the sum of £250 amongst pltfs., three 
of his children, who being bred up by deft, now 
sued for those legacies. Deft, alleged that he had 
maintained them for several years, & given them 
good education, which cost him much more than 
the interest ; that ho had bound one of them 

f. Provision of house — For in- 

fanVs mother & brothers. ]— The Ct. of Ch. 
will sanction an agreement between a 
minor who has nearly attained his 
majority & his mother, who had been 
appointed the guardian of him Sc of 
other minors, his brothers & sisters, 
that the former should join with the 
latter in bearing the « expense of 
furnishing a house for the joint benefit 
of the guardian Sc all the minors, 
will direct a transfer of a portion of 
the trust funds for payment of suoh 
portion of the outlay Sc of oosts.-^ 


PART X. SECT. 2, SUB-SECT. 4. 

loss i. Generalrule — 2'rustee not liable 
f court would have approced.\ — ^When- 
ver the act done by the exor. or his 
twn authority in breaking In upon the 
apital of infant’s fortune for advance- 
nent is such as the ct. would have 
authorised it will be sustained. — 
yARMicHAXii V. Wilson (1830), 3 Mol. 
9, 80, 83.— IR. 

1002 i. For what purposes allowed — 
ipprenticeship /es.]— Pltf. as adminis- 
rator dibonis non of the estate of the 


father of an Infant had in his hands as 
assets the sum of ^2,01 3, to one-third 
share of which the lidant was entitled' 
Pltf. issued an originating summons 
under Ord, 56, r. 4, asking for a declara- 
tion that he was at liberty to advance 
£316 out of tho Inffimt’s share in order 
to pay an appr^atloeship fee to a 
chartered accountant in order to enable 
him to learn that business : — : 
the ot. had power to sanction the pro- 

S osed advancement & would do so in 
bie oiroumstanoes of the ease. — C drtib 
V. CCBTIB. [19011 1 I. R. 374. — IR. 
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Sect, 2. — Advancement: Sub-aecU, 4, 5 d? 0. Sect, 8«] 

apprentice, & given £70 with him ; & for this he 
prayed, that what it stood him in more than the 
interest, might be allowed him out of the principal. 
But the ct. would not allow anything out of the 
principal towards their maintenance, but only 
the interest, by reason that deft, had married the 
mother, who was bound to maintain her own 
children, but for the £70 which was paid to put 
one of them apprentice, that was allowed out of 
the principal.-^wiNNOCK v. Crisp (1681), Freem. 
Oh. 78 ; 22 E. K. 1069 ; avb nom. Anon., 2 Vent. 
353. 

1093. .] — ^£100 devised to an infant 

payable at twenty-one, & if he dies before, then 
it IS devised over, & the interest of the £100 is 
for the child’s maintenance. The trustee lays out 
£20 of the £100 for placing out the child an 
apprentice, & the child died under twenfy-one, 
this £20 shall be allowed. — Franklin v. Green 
(1690), 2 Vem. 137 ; 23 E. R. 696. 

Annot^iona : — Mentd. Harvey v. Aston (1740), 2 Com. 720 ; 

Hutchins V. Foy & Cover (1740), 2 Com. 716. 

1094. -.] — ^Mendes Da Costa v, De 
Paz (1752), 1 Dick. 168 ; 21 K. R. 233. 

.] — See, further. No. 1080, ante. 

1095. Purchase of commission.] — fund 

bequeathed by will, was directed to accumulate 
till infants should attain twenty-one, deducting 
annually from the interest such portion as might 
be necessary for their education & other expenses ; 
with benefit of survivorship in case of either dying 
under twenty-one ; the shares to be vested at 
twenty-one : the ct., the parties to whom the fund 
was given over consenting, directed an advance- 
ment for the purchase of a commission for one of 
the infants, but with considerable hesitation. — 
Evans v. Massey (1826), 1 Y, & J. 196 ; 148 
E. R. 643. 

Who entitled to proceeds of commission 

subsequently sold.] — See No. 320, ante, 

1096. Expenses of emigration.] — ^Whei'e a 

father has deserted his children, & is not of ability 
to maintain them, the ct. will make an order, 
referring it to the master to approve of a proper 
person act in the nature of a guardian, & to 
inquire whether it will be for the benefit of the 
infants that a certain sum should be raised out 
of property to which they are absolutely entitled 
under a will [for their expenses to India] ; & 
upon the master’s report that it is for their benefit, 
& with the consent of the exors. of that will, the 
ct. will order the sum to be raised accordingly. — 
Be England’s Estate (1830), 1 Russ, & M. 499 j 
39 E. R. 192. 

1097. .] — ^An infant’s share of a re- 

sidue, amounting to £125, ordered to be paid to 
his father, on account of the expenses, winch the 
father liad been forced to borrow money to defray, 
of the infant’s outfit & passage to India.— O lay 
V, Pennington (1837), 8 Sim. 359 ; Donnelly, 
217 ; 6 L. J. Ch. 183 ; 59 E. R. 142. 

AimoioHon: — ^Xentd. Law v. Thorp (1868), 27 L. J, Ch. 


1098* .] — ^Part of the principal in ct., 

to which infants were entitled, advanced towcu^ds 
enablmg the infants to emigrate with their guar- 
dian. — M Clarke (1853), 17 Jur. 362. 

.] — See, further. No. 920, ante, 

1099. To purchase partnership in solicitor’s 

firm.] — Dodd v. Wake (1852), 5 De (>. db Sm. 226 ; 
21 L. J. Oh. 356 ; 18 L. T. O. S. 345 ; 16 Jur. 
776 ; 64 B. R. 1092. 

1100. Expenses in training as cadet.] — 

Re Lane, No. 904, ante, 

1101. Payment of debts.] — Raines v, 

Raines, [1880] W. N. 120. 


Sub-sect. 5. — Interference by Court with 
Discretion of Trustees. 

1102. Trustees refusing to exercise discretion — 
Reference to master to ascertain whether for 
infant’s benefit.] — Kilvington v. Gray, No. 1029, 
ante, 

1103. .] — ^A will contained an advance- 

ment clause of the usual character, giving the 
trustees a discretion to raise & apply a moiety of 
the vested share for the benefit of the child, a 
daughter, as they should think fit. It was 
arranged that the duty should be paid by instal- 
ments, but the child, by reason of the increased 
cost of living, became unable to pay the last two 
instalments, & applied to the trustees, who were 
the widow & the Public Trustee, for assistance. 
They took out a summons asking the ct. if it was 
within the discretion of the trustees under the 
power of advancement to pay the duty out of 
corpus, & the ct. held that it was. The Public 
Trustee was willing to exercise the discretion in 
favour of the daughter, but the widow absolutely 
refused to assist her daughter because she had 
married without her approval : — Held : under the 
circumstances the widow had not exercised a dis- 
cretion at all, but had in fact refused to exercise 
any discretion, & the ct. would direct the trustees 
to raise the duty out of corpus. — Re Klug, Kluo 
V. Klug, [1918] 2 Oh. 67 ; 87 L. J. Ch. 569 ; 118 
L. T. 690 ; 62 Sol. Jo. 471. 

1104. Improper exercise — Extravagance.] — 
Where testator has given a discretionary power to 
trustees to apply the income of his estate for the 
maintenance of an infant, the ct. will not interfere 
unless the trustees have been guilty of extrava- 
gance. — Douglas v. Andrews (1839), 3 Jur. 949. 

Interference with exercise of powers as to main- 
tenance.] — See Sect. 1, sub-sect. 2, G. 1, ante. 


Sub-sect. 6, — ^Liability for Bxcbssivk 

Advances. 

1105. Trustees allowed advances made.] — If a 

guardian expends more in the maintenimoe of an 
infant than the sum allowed, the ct. will not make 
any reference as to such extra expenditure, unless 


Pbbbt V . Perry (1870), 18 W. 11. 482. 

— m. 

J. Edveation .] — Testator left 

a Writable estate, the rental of which 
was £900 a year settled upon his 
only son in liferent Sc his children 
in fee of the income of the i^rsonal 
estate which was £4,600 ; the son 
leoelved annually about £2,300 as an 
alimentary payment for the support of 
himself, his wife & ohUdren, the re- 
nialiriiiy £S,3(K) of income he^ 
aocumulated by the trustees for the 


children : — Held .• tiie trustees could 
pay a sum equal to one-half of the oost 
of the education of the children in 
each year induding board when from 
home Sc travelling expenses, the pay- 
ment of the trustees not to exoe^ 
£600 in any one year. — v. 
Muir's Trustees (1887), 16 R. (Ct. 
of Sess.) 170 ; 26 So. L. R. 119.— SOOT. 



k. Where no direction to aoomru- 


S.1 — Held : advances made by testa- 
mentary trustees to minor benefloiaries 
out of the income of a fund which 
had vested in these beneficiaries, hut 
which was not payable until their 
majority or marrlaM, & as to which 
there was no diieotion to accumulate, 
were properly made, although the 
settlezuent did not expressly confer 
any power upon the trustees to make 
advanoes. — Nobmand's Trubtbbs v, 
NomCAND (1900), 2 F. (Ct. of Sess.) 
796; 37 So. L. B. 617; 7 S. L. T. 
A30.^-SOOT. 
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a special case is made for that purpose. — ^Baiks- 
FOBD V. Freeman (1787), 1 Cox, Eq. Cas. 417 ; 
20 E. B. 1228, L. C. 

1106. Though exceeding master’s allow- 
ance.}— Bell V, (1830), 3 Jur. 601. 

1107. Although powers of main- 

tenance ceased.l — person who was tenant for 
life under a wul of a property producing a net 
income of about £140, died insolvent in 1853, 
leaving a daughter not a year old, who thereupon 
became entitled to the property, & a widow. The 
father was the son of a retired tradesman in a 
small way of business. In Nov. 1853, the widow 
being wholly without means of support, an order 
was made ^ecting the whole income to be applied 
for the maintenance of the infant, & directing the 
two persons who were trustees of the will to pay 
it to the Widow for that purpose. One of the 
trustees died in 1861. In 1863 the widow married 
a gentleman of good position but small means. 
No fresh application to the ct. was made, but the 
surviving trustee went on paying the whole in- 
come to the mother till 1873, when the daughter 
came of age. The daughter then filed her bill, 
alleging that after her mother’s second marriage 
the payment of the whole income to her was 
improper, & asking to have an account of the 
past income, & to have the balance of it paid to 
herself after deducting a proper allowance for her 
maintenance & education. It was shown that 
pltf. had been weU educated, & had lived as a 
lady, that her social position had been much 
improved by her mother’s marriage, &: that the 
income so far as not expended on herself personally, 
had been applied towards the expenses of the 
stepfather’s establishment, of which she had the 
benefit : — Held : the order for maintenance ceased 
to be operative on the death of one of the trustees, 
but the allowance of the whole income for mainte- 
nance would, under the circumstances, have been 
sanctioned by the ct. if applied to on the death 
of the trustee, & again on the mother’s marriage, 
& the whole income ought, therefore, now to be 
treated as having been properly applied. On 
appeal, the decision that the mcome ought to be 
treated as properly applied was afi6rmed, but the 
ct. was of opinion that the order for maintenance 
had come to an end only on the marriage of the 
mother, & not on the death of the trustee. — 
Brown v. Smith (1878), 10 Ch. D. 377 ; 40 L. T. 
374; 27 W. B. 588, 0. A. 

1108. Infants destitute.] — Prince v, 

Hine, No. 804, ante, 

1109. Exercise before power came into 

operation — Great distress.] — ^A trustee bond fide 


advanced a sum to apprentice an infant, in the 
life of the infant’s father, who was m great pecu- 
niarv distress, & while the infant’s interest m the 
trusL fund was contingent, & before^ a power of 
advancement had come into operation : — Held : 
in taking the accounts as against the trustee, the 
amount ought to be allowed him. — ^Worthington 
V. M'Oraer (1856), 23 Beav. 81; 26 L. J. Oh. 
286 ; 28 L. T. O. S. 154 ; 6 W. B. 124 ; 53 E. B. 
32. 

Annoiaiion : — ^Befd. Grove e. Price (1858), 26 Bear. 103. 

1110. Advance in excess of estate — ^Trustee 
allowed balance of estate — After payment of costs.] 
— ^Testator authorised his exor. to advance any 
part, ** not exceeding one-half of the presumptive 
share ” of his children, towards their maintenance 
& advancement. The estate being very small, 
the exor. advanced more than the whole. The 
estate being insufficient to repay the amount to 
the exor., the ct., in a suit by a child for adminis- 
tration, gave priority to the costs of suit, but 
gave the surplus to the exor. in part payment of 
his advances. — Bobison v. Killey (1862), 30 
Beav. 520; 54 E. B. 001. 


Sect. 3.— PRACTICE AS TO MAINTENANCE 
AND ADVANCEMENT. 

See, note, B. S. 0., Ord. 55, rr. 2 (12), 3, 4. 

1111. Mode of application — By action — If right 
to maintenance in doubt.] — Fairman v. Green 
(1804), 10 Ves. 45 ; 32 E. B. 760. 

AniuMion : — ^Refd. Ex p. Eebblo (1805), 11 Vos. 604. 

1112. .] — Be CoLGAN, No. 820, 

ante, 

1113 . Or originating summons.] — 

Re Lopthouse, No. 887, ante, 

1114. How intituled.] — Be Lofthouse, 

No. 887, ante, 

1115. By whom made.] — ^Burble v, Bussell 
(1840), 4 Jut. 859. 

1116. Costs — Raised out of corpus.] — ^Whoro 
infants are absolutely entitled to a trust fund, & 
the ct. has, on their petition, directed the whole 
income arising therefrom to be applied for their 
maintenance £ education, the ct. will, the trustees 
consenting, order the costs of the petition to be 
raised out of the corpus of the trust fund. — 
Ex p, Burnand (1844), 3 L. T. O. S. 138 ; 8 Jur. 
458. 

1117. .] — Be Howarth, No. 011, 

ante. 

Jurisdiction of county courts.] — See County 
Court Act, 1888 (c. 43), s. 67 (6). 


PART X. SECT. 8. 

1. Mode of application — Originate 
ing eummona.} — Beld : the applica- 
tion was regularly made by way of 
originating notice of motion, & equsdly 
BO whether the guardians were assent- 
ing or dissenting — ^thero being no 
question involved respecting the ct.*8 
powers, or the infant’s rtoht to the 

f roperty in question. — Be Adkins 
NFANTS (1916), 33 O. L. R. 110. — 
GAN. 

m. .] — ^There is Juris- 

diction upon an originating summons 
to make an order as to the guardian- 


ship & care, maintenance or advance- 
ment of infants, & thereby to make 
them wards of ct . — He Cunninohams 
Infants, [1915] 1 I. R. 380. — IR. 

n. Ifotchpot.] — A child who has 
been advanced is bound to bring into 
hotchpot that wherewith he has been 
advanced only when it has been so 
expressed in Mrriting either by the 
parent or the child so advanced. — 
i'lLMAN V, Filman (1869), 15 Gr. 643. — 
GAN. 

o. ,] — ^A mother, having sur- 

vived her first husband, made ar^ 
advancement to a child, & died intes- 


tate as to her own assets, leaving 
other children ; — Held : the child 
advanced was not bound to bring the 
amount received into hotchpot. — 
Preston v, Greene, [1909] 1 1. R. 
172.-— IR, 

p. Payment into court,} — Where 
infants are entitled to maintenance 
out of a fund in the hands of the exor. 
of their father’s will, against whose 
character or solvency there is no 
imputation, it is nevertheless their 
right to have the fund brought into 
ct . — Re Hubiphries, Mortimbb v, 
Humphries (1899), 18 P. R. 289. — 
CAN. 
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Infakts and Ohildbdn. 


Part XI. — Care and Custody. 


Sect. 1.— JURISDICTION OF COURT. 

See Judicature Act, 1026 (c. 49), s. 44 ; Gu^dian- 
ship of Infants Act, 1886 (c. 27) ; Guardianship 
of Infants Act, 1925 (c. 45). 

Crown as parens patrlse.] — See Part II., ante. 

1118. Over testamentary guardian — Wider than 
that over parent.] — (1) In a case of an infant ward 
of ct. above sixti^n, & therefore not falling under 
Custody of Infants Act, 1873 (c. 12), the ct. has 
no jurisdiction to interfere with the discretion of 
the father as to the custody, education, or conduct 
of his infant child, except in a case where the father 
is seeking to withdraw the ward from the juris- 
diction of the ct., or where the father h^ been 
guilty of gross immorality so as to disqualify him 
from being the guardian of any child, or is in- 
fluenced by wicked, causeless caprice which must 
be detrimental to the child’s interest. Nor does 
the fact that the father has himself made his 
infant child a ward of ct., & asked the intervention 
of the ct., derogate from his parental authority. 

(2) Upon an application for a habeas corpus, the 
question for the consideration of the ct. is, whether 
the person brought up on habeas corpus is under 
illegal custody without that person’s consent. 
Where, therefore, a child, having attained the age 
of discretion, fourteen in the case of a boy, sixteen 
in that of a girl, has been removed from, or has 
left, the custody of the father, the ct. will not, 
upon an application by the father for a habeas 
corpus, order the child to be restored to him when 
the child denies the existence of any illegal con- 
straint & consents to remain where it then is. 
But an infant under the age of discretion being 
incapable of consenting, any custody other than 
that of the father, or the guardian appointed by 
him, is treated as an illegal custody, the infant 
as being under duress & imprisonment ; &, on 


such an application by the father, that infant will 

be restored to his custody. 

(3) The jurisdiction of the ct. over a testa- 
mentary guardian is wider & more readily exer- 
cised than over a father, the right of the former 
being a statutory trust in the discretionary exer- 
cise of which by him the ct. will interfere, when it 
will decline to review a father’s discretion, the law 
recognising the natural rights of the father oyer 
his infant children because he has corresponding 
natural duties towards them. 

A father having refused to allow his infant 
daughter, a ward of ct. over sixteen years of age, 
to spend a vacation with her mother while the 
lady in whose care he had placed her was abroad, 
or to see her mother more frequently than once 
a month, or to write to & receive letters from her 
mother without their being perused by him or 
some one appointed by him, the mother & daughter 
presented a petition headed in Custody of Infants 
Act, 1873 (c. 12), for the purpose of obtaining 
from the ct. the permission refused by the father : 
— Held : the child being over sixteen, & the case, 
therefore not falling within Custody of Infants 
Act, 1873 (c. 12), the ct. had no jurisdiction to 
interfere with the discretion, however unreason- 
able, of the father, the natural guarddan of his 
infant child, in the absence of gross immorality 
or of wicked, causeless caprice on his part, & dis- 
missed the petition with costs. 

The father has the control over the person, 
education & conduct of his children until they 
are 21 years (Brett, M.R.) — Re Agar-Ellis, 
Agar-Ellis V. Lascelles (1883), 24 Ch. D. 317 ; 
53 L. J. Ch. 10 ; 50 L. T. 161 ; 32 W. K. 1, C. A. 

Annotations: — As to (1) Ezpld. R. v. 

Q. B. 232. Consd. Thomassot v. Thomasset, [1894] P. 
295; Re Newton, [1896] 1 Ch. 740. Eefd.,«c Bcanlau 
(1888), 40 Ch. I). 200 ; Re McGrath. [1»93) 1 Ch> 

As to (2) Be!d. He Mathieson (1918), 87 L. J. Ch. 445. 
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q. General rule.] — On a bill by a 
wile for alimony & the custody of 
children, who are imder twelve years 
of age, the ot. has Jurisdiction to grant 
the latter relief without petition. — 
Munko V, Munuo (1868), 15 Gr. 431. 
—CAN. 

r. .] — On the application of 

a husband against his wife for a writ 
of habeas corpus in respect of their 
throe children, two of them being 
above twelve years of a^. Sc therefore 
not being within the dlfKiretlon as to 
custody given by a local statute framed 
on the principle of Talfoiu*d*s Act, it 
appearea that the wife had twice left 
him, taking her children with her, on 
account of his habitual drunkenness ; 
that on each occasion he agreed that 
she should maintain Sc educate the 
children apart from him ; that after 
the second separation he publicly Sc 
falsely allegod on oath against his wife 
charges so injurious that she could 
not be expected ever to live with him 
again ; that the wife had ample means, 
while the husband had only a narrow 
income : — Held : the cts. below exer- 
cised a right discretion in disoharsdng 
the writ & remanding the children to 
the custody of thdr mother. The 
father’s legal power was controlled as 
to the youn^st child by a statute 
which gave absolute authority to the 
ot. ; it was materially affected as 
regards the other two by breach of 
marital duty, by consideration with 
respect to their welfare, & objec- 
tion to separating them from eat^ 
other.-^MABT eTSMABT, [18921 A. 0. 
425.— -UAN. 


t. .] — In cts. of eq^uity a dis- 

cretionary power has always been 
exercised to control the father’s or 
guardian’s legal rights of custody, — 
Tie JosHY Assam (1895), 1. L. K. 23 
CaXo, 290.— IND. 


a. .] — The children had no 

g roperty whatever, but an undertaking 
> invest a sum for their benefit was 
given: — Held: the ct. had juris- 
diction to direct who should have the 
custody ot the childien. — Re O’Mal- 
leys (Minors) (1858), 8 1. O. L. K. 
291 ; Drury Imp. Nap. 358 ; 11 Ir. 
Jur, 192. — IR. 

b, .] — Although the ct. has 

jurisdiction to interfere with the 
authority of a father over his children. 
Sc will, in a proper case, exercise that 
jurisdiction, whether the children be 
possessed of property or not, such 
authority is of a very sacred nature. 
Sc ought not to be interfered with 
except in very extreme cases. — Re 
Meade (Minors) (1870), 19 W. R. 313. 
— IR. 


0 , .] — The benefit of the 

Infant is the foundation of the juris- 
diction, Sc the test of its proper exercise. 
When oonfiicts of jurisdiction arise, 
they must be met by adopting that 
course which in the ciicumstimces shall 


appear to bo most for the benefit of 
the infant. — ^Stuart v. Moore (1861), 
4 Macq. 1 ; 33 So. Jur. 445 ; subse- 
quetU proceedings, 23 Dunl. (Gt. of 
Bess.) 902.— SCr 


d. Married female minor .] — ^Where 
it appeared doubtful whether a minor 
was under or over sixteen, dc she 
had been married by lioenoe with 


her own consent, the ot. refused to 
restore her to the custody of appot. 
with whom she had been living as an 
adopted child for some time previous 
to her marriage, but who was neither 
her parent nor guardian,— R. v. Bell 
(1857), 15 U. 0. R. 287.— CAN. 

e. To order adjournment.] — ^Where 
the custody of a child was the point 
at issue between husband Sc wife, leave 
was given to postpone the trial of the 
action until a material witness returned 
from Europe. — ^Ajimstrono v. Arm- 
strong (1913), 10 D. L. R. 856: 24 
O. W. R. 633 ; 4 O. W. N. 1340.— 
CAN. 

f. How altered by statute.] — The 
power of the Ct. of Ch. now vested in 
the Supreme Ct. of Ontario, to deal 
with the custody of infants, can be 
taken from that ot. only by an enact- 
ment couched in the clearest Sc most 
positive terms. The Ontario statute 
8 Edw. VII. 0 . 59, respecting neg- 
lected children, falls far short of this 
Sc, in fact recognises the jurisdiction 
of a judge of the Supreme Ct. to deal 
with the custody of an infant, not- 
withstanding that an order as to 
custody has already been made, \mder 
the statute, by a oomr. for the trial 
of juvenile offenders. — Re Maher 
(1913), 28 O. L. R. 419 ; 4 O. W. N. 
1009; 12 D. L. R. 492.- CAN. 

g. Equal Guardianship of Infants 
Aa, 1917 (c. 27).] — Under sect. 13 
of above Act, the ot. has jurisdiction 
to make an order as to the custody of 
an infant though the parents may not 
be ** livl^ apart voluntarily ** as oon- 
t^pIatM under sect. 11 of the Act. — 
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1119. County court JurtsdieUon — On apportion- 
ment of compensation — For death of father.] — 

A workman was killed by accident, & the em- 
ployers paid £800 into ct., with an admission of 
liability. There were two dependants, the widow 
& an infant child. The county ct. judge did not 
apportion the compensation between them, but 
made an order for certain payments to the widow. 
An a^ement was then entered into between 
the widow & the child’s grandfather, whereby 
the latter should maintain & have the control 
& custody of the child, & the widow should pay 
towards maintenance. The widow broke the 
agreement & obtained the custody of the child, 
thereupon the grandfather applied to the county 
ct. judge to vary the order of Sept., on the basis 
of the agreement. The county ct. judge made an 
order that the child should be in the custody of 
the grandfather : — Held : the county ct. judge 
had no power to deal with the custody of the child, 
but could only apportion the compensation 
between the two dependants. — Fleming v. Ro- 
BUBiTB Co., Ltd., Re Fleming’s Application 
(1917), 10 B. W. C. C. 176, C. A. 

On writ of habeas corpus — To recover custody.] — 
See Sect. 7, sub-sect. 2, post 

In matrimonial causes.] — See Husband & Wife, 
Vol. XXVII., pp. 418-420, 533-537, Nos. 4232- 
4269, 5779-5827. 

Wards of court.] — See Part XV., Sect. 2, post 
Infant lunatics.] — See Lunatics 


Sect. 2.— RIGHTS OF PARENTS AS TO CUSTODY. 

SuB-sEca\ 1 . — Equal Rights. 

See^ now^ Guardianship of Infants Act, 1925 
(c. 46), s. 1. 


Sub-sect. 2. — Duration op Rights. 

1120. Till infant twenty-one.] — Guardianship 
by the father continues till his son is twenty-one 
years old, as to his body but not to his lands. — 
R. V. Thorp (1697), Carth. 384 ; 1 Com. 27 ; 


5 Mod. Rep. 221 ; Comb. 456 ; 90 E. R. 824 ; 
nom. Thorpe’s Case, Holt, K. B. 383. 

1121. •>— R. t7. Rotherfield Greys (In- 

habitants), No. 1124, post. 

1122. .] — During minority, a person cannot 

be enaancipated unless he marry, & thus become 
the head of a family, or contract some relation 
which is altogether inconsistent with, & wholly 
excludes the parental control. The enlisting in 
the army, & thus becoming subject to the Crown, 
is the contracting of such a relation ; the authority 
of the parent being entirely superseded thereby. 
— R. V , Lytchbt Matraverse (Inhabitants) 
(1827), 7 B. & C. 226 ; 1 Man. & Ry. K. B. 25 ; 
1 Man. A Ry. M. C. 55 ; 5 L. J. O. S. M. 0. 156 ; 
108 E. R. 707. 

Annotations : — ^Bsfd. R. Oulton (1834). 5 B. & Ad. 958 ; 
li. V. Selbome (1859). 29 L. J. M. C. 11. 

1128. Till age of discretion.] — Re Agar-Ellis, 
Agar-Ellis V. Lascblles, No. 1118, ante. 


Sub-sect. 3. — Suspension op Rights. 

1124. General rule — Enlistment in service of 
Crown.] — A minor, having enlisted into the 
marines, was discharged from that service, & re- 
turned to his father’s family before ho attained 
the age of 21 years : — Held : ho was not emanci- 
pated. 

By the general policy of the Law of England 
the parental authority continues until the child 
attains the age of 21 years ; but the same policy 
ai^ requires that a minor shall be at liberty to 
contract an engagement to serve the state. When 
such an engagement is contracted it becomes in- 
consistent with the duty which he owes to the 
public that the parental authority should con- 
tinue. The parental authority, however, is sus- 
pended but not destroyed. When the reason for 
its suspension ceases the pai'ental authority re- 
turns (Best, J.). — R. v, Rotherfield Greys 
(Inhabitants) (1823), 1 B. ifc C. 345 ; 2 Dow. 
& Ry. K. B. 628 ; 1 Dow. & Ry. M. 0. 294 ; 107 
E. R. 128. 

Annotatuma : — ^Apld. U. v, Lytohet Matraverse (1827), 7 

B. & C. 226. Oonsd. R. V. Selborne (1859). 29 L. J. M. C. 

11. Retd. R. V. Scaiimanden (1846), 10 Jur. 110. 


Bsfolcui V, Befolohi, [1920] 1 W. W. 
R, 248.— CAN. 

h. Judqimni of foreign court. 'i — 
The ot. will give eneot to the judffmont 
of the ot. of a foreign state awarding 
the custody of an infant to one of the 
parents . — He Aykr^ [1921] 2 W. W. R. 
171 ; affd. 16 Alta. L. R. 433.— CAN. 

k. Residence.^ — The first resp. 
instituted a suit against applt. In a 
district ct. by a plaint claiming a 
declaration that ho was entitled to the 
guardianship & custody of his two 
minor sons, the added rosps., & for 
an order that they should be handed 
over to him. The suit having been 
transferred to the High Ct. under 
Letters Patjent, 1865, s. 13, that ot. 
declared that the minors shordd be 
wards of the ot., that the first resp. 
was eruardian of their persons, & 
ordered applt. to hand them over to 
him. The minors were in England 
both when the suit was instituted & 
when the order was made ; they 
not made parties to the prooeedln^, 
nor were they represented before the 
ot. Held; the district ot. had no 
lurisdlotion, sinoe the minors were not 
ordinarily resident In the district.— 
Bbsant V . Nabayaniah (1914), L. R. 
41 Ind. App. 314.— IND, 

L To order removal from juris^ 
dic«<m.l— The ot. wlU not ^ow or 
order an infant to be removed out of 

4.*— VOL. xxvin. 


tbe jurisdiction, at all events when 
the infant's present situation & main- 
tenanoe wltnln the jurisdiction is 
satisffitetory to the ot. & to the infant. 
—Re Harvby (1849), 3 Nfld. L. R. 
143.— NFLD. 

m. Under Ctuardianahip of Infanta 
Act 1886.] — A widow who had 3 
children by her first marriage, two girls 
5c a boy, married a British subject 
who was engaged in business in 
Florence, 5c she 5c her husband there- 
after permanently settled there. A 
petition at her instance to have her 
daughters who were in pupiUarity 
delivered to her was resisted by their 
unole their tutor nominate with whom 
they were at that time residtug in 
Scotland. The ct., having regard to 
sect. 5 of above Act, granted tbe 
prayer of the petition. — M aquat v. 
Campbell (1888), 15 R. (Ct. of Bess.) 
606 ; 25 Sc. L. R. 399.— SOOT. 

n. .] — Clroumstanoes in which-- 

the ct., on an application by a 
wife under above Act, made an Intwlm 
order giving her the custody of her 
three da^hters, all under seven years 
of age, 5ran infant son, without order- 
ing inquiry into the facta. — R bid v. 
Reid (1901), 3 F. (Ot. of Sees.) 330. — 
—SCOT. 

0 . .] — The paramount right 

of a father at common law to the 


custody of his children is not affected 
by Guardianship of Infants Act, 1886, 
except that the Act allows the ct. to 
modify or deprive him of the right in 
certain circumstances should the 
interest of the children so demand. — 
Campbell v. Campbell, [1920] S. C. 
31 ; 67 Sc. L. K. 76.— SCOT. 

PART XL SECT. 2, SUB-SECT. 1. 

p. General rule.] — Under Infants 
Aot, 1914 (c. 153), the status of the 
mother is In some respects put upon 
the same plane os that of the father 
as regards the custody of the child, 
but where they are rival claimants 
the morality 5c fitness of the father not 
being in doubt, the paramount right 
of the father is as it was at common 
law. Where a husband has done no 
wrong 5c is able 5c willing to support 
his wife 5C child, the ct. will not take 
away from him the custody of the 
ohild merely because the wife prefers 
to live away from him . — Re Garwood 
(1923), 55 O. L. R. 43.— CAN. 

PART XI. SECT. 2, SUB-SECT. 2. 

q. Residence abroad.] — A father 
by residing abroad is not deprived of 
his right to regulate the cadence 5c 
education of his pupil ohllm:en In this 
country* — P agan v. Pagan (1883), 10 
R. (Ct. of Seas.), 1072 ; 20 &o, L. R. 
724.— SCOT. 
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8ect» 2 » — Rights of parmta as to custody: Sub-sects* 

1126. •.] — R. V* Lytchet Matra- 

VBBSEJ (Inhabitants), No. 1122, ante* 

See Poor Law. 


Sub-sect. 4. — Loss op Rights. 

A* By Agreement or Waiver* 

See Custody of Infants Act, 1873 (c. 12). 

1126. Delegation to another — Whether revocable 
— Welfare of Infant considered.] — Potts v* 
Norton (1792), 2 P. Wms. 109, n. ; 24 E. R. 
006. 

1127. ,] — In consideration of 

£100 paid by pltf.’s father to A., the latter cove- 
nanted to maintain & apprentice the pltf., & that 
he should take a specified interest in all the real 
& personal estate which A. should possess at his 
death ; the jcondition in life of pltf. not having 
been altered, & no expectation on his part having 
been defeated : — Held : this contract might be 
put an end to by agreement between pltf.’s father 

A. 

Serrible : if there had been part performance of 
the agreement altering the condition in life of 
pltf., then the ct. would not have permitted the 
rather to take him back to his prejudice, & would 
have compelled a complete performance in his 
favour.— H ill v* Gomme (1839), 5 My. & Or. 
250 ; 9 L. J. Ch. 64 ; 4 Jur. 165 ; 41 E. R. 366, 
L. C. 

Annotaiion .-—Reid. Green v. PatorHon (1886), 32 Ch. D. 95. 

1128. ,] — The father of an infant 

agreed to let it live with its uncle, who was to 
maintain & educate it until it was enabled to pro- 
vide for Itself, & the father promised not to take 
the child away from the uncle, & to pay a certain 
sum monthly for its suppoi^. The agreement 
was acted on for some months : — Hehi : not- 
withstanding the agreement, the father was at 
liberty to revoke his consent to the child’s living 
with its uncle, & the ct., on the child being brought 
up on habeas corpus^ was boimd to deliver it to 
its father. — R. v* Smith, RcBoreham (1853), Bail. 
Ct. Cas. 132 ; 22 L. J. Q. B. 116 ; 20 L. T. O. S. 
212 ; 17 Jut. 24 ; 1 W. R. 130. 

Annotation €on»d. He Andrews (1873), L. R. 8 Q. B. 153. 

1129. ,] — In a ct. of common 

law the right of a father to the custody of a legiti- 
mate child is absolute & cannot be taken away by 
the fact that he may have agreed with his wife, 
the mother of the child, that the child shall be 


brought up in a particular manner or taught a 
particular reli^on, & this right extends to testa- 
mentary guardians appointed by a father under 
12 Car. 2, c. 24, s. 8. A person who has been duly 
appointed under 12 Car. 2, c. 24, s. 8, by the wiU 
of a father to be guardian of his child, stands in 
loco parentis^ & having, therefore, a legal right to 
the custody of the infant, may, in order to obtain 
possession of such ward, claim a writ of habeas 
corpus^ which a common law ct. has no discretion 
to refuse, if the appet. be a fit person & the child 
too young to choose for itself. Where, however, 
the validity of the testamentary appointment is 
disputed, the ct. will direct an issue to be tried 
by a lury in order to establish the same. 

Notwithstanding the existence of an ante- 
nuptial agmement between husband &, wife that 
the female issue of the marriage should be brought 
up in the religion of the wife 6c notwithstanding 
the fact that a female child has been for nine 
years brought up in such a religion, a ct. of common 
law has no discretion to ref^e a unit of habeas 
corpus to compel the custody of the infant to bo 
given to a person appointed guardian by the will 
of the father, with a direction to educate the child 
in a religion different from that of the mother. 

If the infant be of an age to elect for itself, the 
ct. will merely interfere so far as to sot it free from 
illegal restraint without handing it over to any- 
body. The right to such election . . . depends 
on age alone & not on mental capacity 6c it may 
be taken as settled that no such choice can be 
made, at all events by a female infant under the 
age of sixteen (Archibald, J.). — Be Andrews 
(1873), L. R. 8 Q. B. 163 ; 28 L. T. 355 ; 21 
W. R. 480 ; svb nom* Be Edwards (An Infant), 
42 L. J. Q. B. 99 ; 37 J. P. 325 ; subsequent pro- 
ceedings y sub nom* Andrews v* Salt (1873), 8 Ch. 
App. 622, L. JJ. 

Annotation Ee*a. He Bymee (1873), 21 W. R. 622. 

1130. .] — ^By English law the 

father is the natural guardian of his children 
during their minorities, but this guardianship is 
in the nature of a sacred trust 6c he cannot there- 
fore during his lifetime substitute another person 
to be guarman in his place. If he affects to do so, 
the authority conferred upon the substituted 
guardian is revocable, & the question whether 
the father is entitled to revoke it depends on the 
infants’ interests, welfare, parentage, 6c religion. 
— ^Bbsant V. Narayaniah (1914), 30 T. L. R. 
660, P. 0. 

1131. .] — The father of three infant 

children, whose mother was dead, agreed with 
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11261. Delegation to anoihet — Whethei 
revocable — W afore of infant considered*. 
—A father on the death of his wife 
had, by force of oiroumstauoes, been 
forced to leave his child in an institu* 
tion. The child, at a later date, waa 
provided with a home by third persone 
under a verbal agreement with the 
faUier that he would not at any time 
afterwards claim her. Such au agree* 
mont is not binding on the father, but 
as the child was settled In a comfort* 
able & happy home, & the only home 
offered by the father was one that wae 
Ukoly to prove of a temiHirary nature, 
& the ct, was of opinion that it would 
be hazardous to the child's welfare to 
remove her, an application by the 
father for the custody of the child wag 
rofused.;;~J?c Whitfield, 11922] 3 


1186 it. 


-.1 — Parents* 


sjiardiMiB cannot dlv^ themselves < 
their right of guardisuoshlp by an 


contract. A delegation of such right 
is revocable at any time, & the parent 
or guardian is bound to revoke it it 
it la used to the detrhnent of the chil- 
dren ; & it is open to the ct. within 
whose Jurisdiction the children are 
found to exercise the same power, if 
cause is shown for such interference. — 
Pollard v. Rouse (1910), I. L. R. 33 
Mad. 888.— -IND. 

1126111. -.) — The father 

of the infant, who was a farm labourer, 
died in 1890 leavl^ a widow & three 
children of whom H. was the youi^cest. 
The mother being in poor circumstances 
obtained employment as a domestic 
servant, 8c placed the children under 
the care of the Protestant Orphan 
Society. In Oct. 1897, the mother 
was in the service of M., a farmer 
possessed of a substantial farm. Sc 
on Oct. 6, 1897, an agreement in 
writing was enters into between the 
mother Sc M., that M. should adopt H., 
& the mother agreed to ^ve the ohUd 
to M. Sc to have no claim on her. 
Shortly afterwards the mother was 


married again to a smallfarmer. There 
was no dlllerenoe of religion between 
the parties. In the beginning of 
1899 the mother demanded the child 
from M., who refused to give her back 
unless he was paid for her support 6c 
maintenance. On a motion for a 
writ of habeas corpus the Judge saw 
Sc had a conversation with the child 
6c was satisfied that she regarded with 
the strongest aversion the idea of 
returning to her mother, 6c held that 
having regard to the hancUng over of 
the child under the^^oiroumstancee dis- 
posed to, the character of the mother's 
evidence, as given in her affidavits Sc 
the oircumstancee Sc present position 
of the child, the latter ought not, from 
the point of view of its own vrelfare, 
to he taken from the custody of M. : — 
Held : the mother had not deserted or 
abandoned her child within Custody of 
ChUdren Act, 1891, s* 3, Sc she ought 
to be given into her mother's oustodr. 
O'Haba, (1900] 2 1. A. 288.*-*-lR. 


-Be 

11811. 


.] — ^A father oaxmot. 


as a rule, by mere agreement, deprlro 
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their tnatemal grandmother, that the children 
should reside in England for nine months every 
year, & that she should have the exclusive charge 
of them during the remaining three months : — 
Held: (1) the ct« could not specifically enforce 
the first stipulation ; (2) the second was void on 
grounds of public policy. — K ennedy v. May 
( 1863), 1 New Rep. 427 ; 7 L. T. 819 ; 27 J, P. 
308; 11 W. R. 358. 

.1182. Abandonment of rights — By deed.1 — 

Villaheal V, Mellibh, No. 1219, poeU 

1188, By assent to will.] — Grandfather 

cannot appoint guardians of his grandson ; but 
give bis estate to him on that condition, & the 
father submitting, is bound by it. 

An infant whose relations were Papists put to 
school, & ordered that none but Protestants 
should have access to him. The mother, who 
was a Papist, to see &; correspond with him, 
under restrictions. — Blake v, Leigh (1760), 
Amb. 306 ; 27 E. R. 207, L. C. 

1134, By acquiescence in control by 

another.] — Jurisdiction of the Ct. of Ch. to control 
the authority of a father over his infant children. 
Application of a father, praying that his children 
might be delivered up to him by an aunt, who 
was guardian of theu* fortunes, with a discre- 
tionary trust for their maintenance, & with whom 
he had permitted them to reside for a long time, 
refused in the circumstances. 

After hearing so much about religious principles, 
it is proper for me to say that I cannot act upon 
those principles imless they be such as are con- 
trary to the law of the land. The only view in 
wliich they are material is, that a father may 
permit his children to be brought up by other 
persons of a particular persuasion, so as to make 
it difficult for the ct. not to see that the happiness 
of the children must bo affected, if interrupted 
in their course of education in those principles, 
& that their father would be the author of that 
suffering to them. . . . The father has so far 
given his consent to this course of education as 
to preclude him from saving that he shall now 
be permitted to break in & introduce a new 
system of education which cannot be consistent 
with the system to which they have been habi- 
tuated (Lord Eldon, C.). — Lyons v, Blenkin 
(1821), Jac. 246 ; 37 E. R. 842, 


AniwtcUions : — Consd. Re Curtis (1859), 28 L. J. Ch. 468 ; 
Newbery (1865). 12 Jur, N. 8, 20. Apld. Andrews v. 
Salt (1873). 8 Ch. App. 622. Consd. Re IMomloy, Vldler 
V. Collyer (1882), 47 L. T. 283. Reid. Knott v. Cotteo 


(1847), 8 L. T. O. S. 462 ; Be Preston (1847), 17 L. J. 

Q. B. 21 ; Re Meade (1871), 19 W. R. 313 : ke Bosaut 

(1879). 11 Ch. D. 608 ; ih; Agar-ElUs, Afirar>Ellis r. 

Lascelles (1883), 24 Ch. D. 317 : Re Soanlan (1888), 40 

Ch. D. 200 ; Re McGrath, [1802] 2 Ch. 406 

1185. By actual surrender.] — In exer- 

cising its jurisdiction over infants, the ct. will 
allow the interests of the child to prevail over the 
father's right of custody. Where, therefore, a 
father has actually surrendered the custody of 
his child to relatives, who have agreed to maintain 
& educate it at their own expense, dt the ct. re- 
cognises that to allow the father to revoke that 
arrangement & to insist ui)oh having the child 
returned to him would be injurious to the best 
interests of the child, the ct. is not imder any 
obligation to make an order for the return of the 
child. 

Pltf., the father of a female infant about ten 
years of age, brought an action against his half- 
brother & wife claiming a manaamua against 
them requiring the restoration of the custody of 
his chila. The cliild came into the custody of 
defts. in the following circumstances. Defts. 
were childless. Pltf.’s child in question was one 
of seven living brothers & sisters. The family 
lived in a crowded district, & the child had been 
weakly & unhealthy during her infancy. When 
she was just under two years old she was taken 
by pltf. to defts.* house, which was situated in a 
healthy neighbourhood. She continued to live 
with defts. until she was brought back to her 
parents, with whom she stayed six weeks. In 
Aug. 1911, it was arranged between pltf. & defts., 
the latter having come to see the former with that 
express object, that the child should again be 
taken by defts. to live with them, to be brought 
up & adopted by them as their own child. Medical 
evidence was adduced to show the benefit that the 
child derived from her residence in defts,* home : 
— Held : the facts of the case showed that it 
would be detrimental to the best interests of the 
child that she should be removed from the care 
& custody of the relatives with whom the parents 
had placed her ; & therefore no order ought to 
be made disturbing the present position in any 
way. — Be Mathieson (1918), 87 L. J. Oh. 446 ; 
8vh nom, Mathieson v. Napier, 119 L. T. 18, 
0. A. 


B. By Choice of Infant. 

1136. General rule.] — On a question with whom 
infant should reside, infant*s inclination of weight, 


himsolf of hia right to the custody of 
hla ohlld, or froo himself from his 
peurental obligations. — Re Hatfield 
(An Infant) (1895), 1 N. B. Eq. Rep. 
142. — CAN. 

1131 ii. .] — An agreement 

by a father to surrender his paternal 
r^hts will neither relieve nor bind him. 
Where a father, on the death of his 
wife, allowed his child to be fslven Into 
the custody of other persons owing to 
his being then so situated that he oould 
not properly care for it, 8c, when able 
to do BO, sought to have the child 
restored to him : — Held : thero was 
nothing in the circumstances to justify 
the continuanoo of the separation 
between father 8c son. — Re Porter 
(1910), 15 B. C. R. 454.— CAN. 

r. Welfcare of infant con- 

sidered.] — ^Where a father enters into 
a oontrsKst whereby he parts with the 
custody 8c control of his ohlld, with 
the bond fide intention of advancing 
the welfare of the child, there is 
nothing in such a contract illegal or 
oontrary to publio policy. — Roberts 
V* Hall (1881), l O. R. 888.— CAN. 

,%• AtHmdomneid of ripbfs.] — The 


parents of a child were foreigners. 
They lived apart, 8c had brought cross- 
actions for divorce in the United 
States Cts., the husband complaining 
of adultery, 8c the wife of cruelty. The 
child was placed by the father in 
custody of a person in Canada. The 
wife had given a formal document to 
her husband renouncing all claim to 
the custody of the ohlld : — Held : 
the mother, having voluntarily given 
up the custody of the ohlld to the 
father, could not, under the present 
facts, have it redelivered to her. — 
Re Kinney (1875), 6 P. R. 245.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— B. 

1136 i. General rvle.'i — The order ot 
the ct. commanding the wife to deliver 
the child to the husband is sufficiently 
complied with by her placii^ the child 
in charge of the husband. If the ohlld 
return ol her own will to the mother, 
8c is not afterwards forcibly detained, 
the ot. will not further interfere.— 
R. e. Shxrriff (1850), 7 U. O. R. 403. 
—CAN. 

118611. .] — ^Where an infant 

has attained the age of sixteen the ct* 


ought to separately examine tho infant 
8c adopt its wishes on tho subjoot. — 
K. V. Rbdnbr (1898), 0 B, C. U. 73.— 

CAN. 

1136iii. .]— Ifaohildofslxtoenls 

minded to leave his father^s house he 
cannot be reclaimed by fiobeaa corpus 
or otherwise. — Tuxford v. Tuxford 
(1916), 10 W. W. R. 698 ; 34 W. L. R. 
419.— CAN. 

1136 iv. ,1 — A male ohlld above 

the age of 14 & a female child above 
tho age of 16 years will not ordinarily 
be compelled to remain in custody to 
which he or she objects ; 8c in the case 
of yomigor children who are still old 
enough to form an intelligent prefer- 
ence, their wishes will form one of the 
elements for consideration. — Pollard 
V, (1910), 1. L. R. 33 Idad. 2S8. 

1136 V. . ] — ^If tho Infant is capable 

of forming intelligent opinionB the ot. 
must take them into ootisideration. 
There is no hard 8c fast rule bbtoinixig 
in England that the ot. hak no option 
but to give effect to the wishes of an 
infant ot over 14 if a boy, 8t over 16 
U a girl, without veterenod to its mental 

8 2 
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Sect. 2 . — Righla oj parents as to custody: Sub-sed. 
4, B.; suh-sect. 5. Sects, 3 4; Sub-sect. 1»] 

■where no imputation. — ^A non. (1761), 2 Ves. Sen. 
374 : 28 E. R. 240, L. C. 

Annotation : — Befd. Thomasset v. Thomaeset, [1894] P. 
295. 

-.] — R. V, Greenhill, No. 1179, post-. 
.1 — Where a parent seeks to obtain 
the custody of his infant child of the age of twelve 
years, both parents being alive, but residing in 
separate establislunents, the ct. "will consult the 
wishes of the infant as to his parental residence, 
before it makes any order. — Langston v. Cozens 
(1847), 10 L. T. O. S. 60. 

1139. ,] — Re Agar-Elus, Agar-Ellis v. 

Lascelles, No. 1118, arde. 

1140. At what age entitled to choose — Not under 
fourteen.] — Hyde v. Hyde, No. 1366, post, 

1141 . Female Infant — Not under sixteen.] — 

11. V. Howes, Ex p, Barford, No. 1236, post, 

1142. .] — ^jRcAndrews, No. 1129, 

ante, 

1143. Age thirteen .] — Ex p. Hop- 

kins (1732), 3 P. Wms. 162; 24 E. R. 1009, 

L. C. 

Annotations : — Consd. tie rroston (1847). 17 L. J. Q. 13. 21 ; 
R. V. Gyngall, [1893] 2 Q. R. 232. Befd. Re Agar-Ellis, 
Asrar-Ellls r. LaHcollefl (1883), 24 Cli. D. 317 ; Tbomasset 
V. Thomaflset. [1894] P. 295. Mentd. Rc Sponco (1847), 
16 L. J. Ch. 309. 


SuB“SECT. 5 . — Rights over Bastards. 

See Part XIX., post. 


Heot. 3. RIGHTS OF GUARDIAN AS TO 

CUSTODY. 

1144. Testamentary guardian.] — R. v. Johnson, 
No. 1237, post, 

1146, .] — R. V. IsLEY, No. 1231, post. 

Recommendation In will conflicting 
with guardian’s rights — ^Effect.] — Words of re- 


commendation or desire in a will, will not raise 
a trust if such construction would conflyict with 
other provisions of more definite So positive im- 
port in the same instrument ; but the ct. wUl 
give such effect to them as may not be incon- 
sistent with those provisions. A testamentary 
guardian will be directed to have unlimited access 
to his wards notwithstanding testator has pointed 
out other persons to have the care of the education 
of his infant children. 

A father having by his ■will appointed a guardian 
to his children, ■with a recommendation that, in 
the event of their mother’s death during their 
minorities, they should be placed under the care 
of two female relations, on a contest between those 
ladies So the testamentary guardian, in reference 
to the management of the children after the 
mother’s death ; — Held : the ct. was boimd to 
give effect to the recommendation, but not 
further than might be consistent with preserving 
to the testamentary guardian the general super- 
intendence So control over the children So their 
fortunes, which, by virtue of his office, it was 
liis right So duty to exercise. — Knott v, Cottee 
(1847), 2 Ph. 192 ; 8 L. T. O. S. 462 ; 41 E. R. 
915, L. 0. 

Annotation : — Mentd. Ware v. Mallard (1851), 18 L. T. O. S. 

194. 

1147. Stands In loco parentis.] — Be 

Andrews, No. 1129, ante. 

1148. Deprivation of custody — Discretion of 
court.] — Shiluto v. Coli.btt, No. 1200, post. 

1149. If for child’s benefit — ^Though 

no misconduct by guardian.] — R. v, Gyngald, No. 
26, ante. 

1150 . Wishes of testator — For care by third 

person.] — Testator by his will So codicil haying 
expressed his wish that his deceased ■wife’s sister 
should take charge of his children. So the guardian 
of her children having objected to her doing so : 
— Held : unless a case were made against the 
propriety of the children remaining in charge of 
the party named in the will, the ct. would give 
effect to the directions of testator. — ^Hartley v. 
Smith (1862), 6 L. T. 734 ; 10 W. R. 763, L. JJ. 

•.] — Compare Part Xlll., Sect. 7, post. 


capacity. Even if such a rule prevails 
in Eneriand it is inapplicable to India. 
— Saraswathi Ammai. V , Dhanakoti 
Ammal (1924), 1. L. R. 48 Mad. 299. 

—IND. 

1140 i. At what age entitled to choose 
— Not under fourteen .] — Where a deaf 
& dumb boy more than fourteen years 
of age is brought up under a writ 
of Mbeas corpus sued out by bis 
father to obtain the custody of his 
son, &; for the purpose of removing 
him from what he afield was a vrose- 
lytlslng Institution, the ct. will not 
doliver the boy into the father's cus- 
tody, but will inform him that he Is at 
liberty to go whore he pleases, & that 
the ot. will protect him either in 
remaining or going, as he vdshes ; & 
where the boy can write, for the pur- 
pose of preventing any undue influence 
on the part of the master of the 
establishment whore the boy was, one 
of the ct. will examine him in chambers, 
in the master's absence, for the purpose 
of ascertaining the boy's wish, which, 
being reported to the ot., they will 
make an order aooording to suoh 
ohoioe . — Re Shanahan (1852), 20 

L. T. O. S. 183.— IR. 

1140 il. .] — The parties to 

whom a writ ot habeas corpus sued out 
by the father of a male infant was 
addressed returned that the infant at 
the time of the issue of the writ was 
over 14 years of age & under 16 ; — 
Held : the father's application must 


bo refused, inasmuch os at the ago of 
14 a male infant is at liberty to exercise 
a discretion as to his own place of 
abode . — Re Connor (1863), 16 I. C. 
L. R. 112.— IR. 


1141 i. 


Female infant — Not under 


sixteen .] — A girl aged thirteen years & 
ten months, who had lived with nor aunt 
from her infancy, was allowed, on an ap- 
plication by her father for her custody, 
on allegations that she was ill-treated 
by her aunt, to elect whether she would 
remain with her aunt, or go to her 
father. Hemble : if the ohlld had 


recently loft or been taken away from 
her father, she would be ordered to 
return to him without reference to her 
own ohoioe, at all events up to the ago 
of sixteen . — Re Kinnk (1870), 5 P. R. 
184.— CAN. 


PART XI. SECT. 8. 

11441. Testamentary guardian .] — ^A 
father domioiled So resident in Scot- 
land left a trust disposition So settle- 
ment by which he directed his trustees 
on the death of his wife to expend so 
much of the inoome of the estate as 
they might think proper as*hi8 pupil 
son '8 mamtenanoe &eduoation, ** declar- 
ing that any trustees shall have the 
fullest oontrol in reference to the party 
or parties to whom the said annual 
proceeds or part thereof are to be paid." 
He did not nominate any guardian of 
his son. His widow died in Cemada, 
leaving a will dated on tke day of 


her death by which she [inter alia] 
appointed a domiciled Canadian lady 
to be guardian to her son who was 
then resident ivlth her, but whose 
domicil was in Scotland. The pupil 
having returned to Scotland, So toe 
trustees having made arrangements 
for his maintenance So education there, 
the guardian under the mother's will 
presented a petition In which she 
prayed the ct. to flud her entitled to 
the custody of the pupil So to ordain 
the trustees to deliver him to her. 
The trustees disputed the validity of 
petitioner's appointment on the groimd 
that she was domiciled abroad, but 
stated that they were willii^ that she 
should have the oustody of the child 
if she could satisfy them that that 
oourse was proper in its Interests. The 
ot. refused the petition in hoc staiUt 
holding petitioners had not made a 
Buffleient disclosure of her oiroum- 
stanoes to Justify the ot. in giving her 
the oustody of the child. — Fenwick 
V. Hannah's Trustees (1893), 20 R. 
(Ct. of Sees.) 848 ; 30 So. L. R. 760 ; 
1 S. L. T. 88.— SOOT. 

a. Loss of right — Misconduct,] — 
A girl aged fourteen was taken by a 
refuge home from the custody ox a 
person standing in loco parentis, who 
was proved to be leading a bigamous 
life : — Held : in habeas corpus pro- 
oeedings such person had lost his mht 
to the oustody of the infant. — Re Soy 
Kino (An Infant) (1900), 7 B. C. H, 
291.— CAN. 
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Shot. 4^R0UNDS FOR GRANTING. REFUSING 
OR REMOVING FROM CUSTODY. 

Sub-sect. 1, — SAjrarr and Weipabe op 

Infant. 

See Guardianship of Infants Act, 1926 (c. 45), 
s. 1. 

1161. Outwelghts father’s rights.] — B. v. 
Qynqaix, No. 25, ante. 

1152. .] — TtaOMASSET V. Thomasset, No. 

26, arUce 

1163 . j — M athibson, No. 1135, ante. 

1154. Essential lor safety & welfare.] — Re 

Fynn, No. 1160, post. 


1165. -.] — Re Goldsworthy, No. 24, ante. 

1168. •.] — The jurisdiction of the ct. in 

these cases does not depend upon property. The 
ct. has to consider what is for the benefit of the 
infant in a case in which no suggestion is made 
against the character of the father. ... It is 
very much better for this boy in this position of 
life that he should be with his father in Manitoba, 
learning from him the business which he is able 
to teach. ... I have no hesitation in saying that 
the father’s choice is the better choice, & that the 
proposed interference with the rights of the father 
is one which the ct. ought to discountenance. . . , 
The order will be that the father will be at liberty 


PART XI. SECT. 4, SUB-SECT. 1. 

1151 i. Outweighs father's rights .] — 
The father of a child five months old, 
her mother being: dead, gave her into 
the custody of her maternal grand- 
parents, & loft her in their custody 
until she was nine, & by certain acts 
the father in the opinion of the majority 
of the ct. indicated his intention to 
abandon his right to her custody in 
favour of the grandparents, but had 
not otherwise disentitled himself to 
his natural right of the custody of the 
child. The father having married 
again shortly after his first wife’s 
death, had by Ids second wife four 
other children. The grandparents were 
desirable guardians, & the child' was 
happy with them : — Held : in the 
circumstances, it would be Injurious 
to the child’s welfare to make such a 
change of custody, & therefore, the ct. 
should refuse to make an order for her 
to be handed over to her father. — 
Goldsmith v. Sands (1907), 4 C. L. li. 
1048. — A US. 

1161 ii. ,] — The question who 

should have the custody of a child, the 
dominant matter is the welfare of the 
child. A husband & wife had lived 
apart for over a year, & the only child 
of the marriage, a girl of three years 
of age, had always lived with her 
mother. There was no evidence to 
show that the mother was not a fit 
person to have the custody of the 
child. On a writ of tidbeas corptis 
issued by the father to obtain from Ids 
wife the custody of the child ; — Held ; 
it was for the child’s welfare that she 
remain with her mother. — Moule v. 
Moule (1911), 13 C. L. R. 267.— AUS. 

1161 iii. .] — ^TheCt.of Ch.hasnot 

heretofore interfered, & cts. of common 
law will not interfere to deprive the 
father of his exclusive common law 
right to the custody of the cldldren, 
except in cases where it is essential 
to their welfare & well-being, either 
physically, intellectually, or morally, 
that they should so interfere . — Jfe 
Oaks WELL (1875), 0 P. R. 240.— CAN. 

1161 iv. .] — Upon an application 

by the father of two infants under the 
ages of five & three respectively, for a 
habeas corpus to obtain their custody 
from the mother, it appeared that 
appet. was a man of drunken habits 
He of evil conversation, that he had 
beaten his wife & so ill-treated her 
that she was justlflod in leaving him, 
while she was a moral 6c sober woman. 
It was also shown that the maternal 
grandmother of the infants was able 
willing to give them a home with 
their mother, who lived with her, while 
the paternal grandmother was neither 
able nor willing to do so : — Held : 
having regard to the welfare of the 
Infants 6c the conduct of the parents, 
the mother should have the o^tody 
lor the present . — Re Dickson C1886)» 
12 P. R. 659.— CAN, 

1161 V. Armstrong (1895), 

1 N. B. £q. Rep. 208.— CAN. 

1161 vi. — — .) — The prim A fade oom^ 
mnn law right of the father to . toe 
oiifltody of his infant may be dis- 
regarded upon evidenoe showing that 


it is against the interests of the child 
to give him such custody . — Re Evans 
(An Infant) (1913), 28 W. L. R. 203 ; 
5 W. W. R. 919 ; 15 D. L. R. 218.— 

CAN. 

1161 vii. .] — Cameron (1913), 

10 D. L. R. 814 ; 24 O. W. R. 160 ; 4 
O. W. N. 876.— CAN. 

1161 viii. '.] — ^Tuxford V. Tux- 


PORD (1916), 10 W. W. R. 598 ; 34 
W. L. R. 419.— CAN. 

1161 ix. .y—Re O., [1920] 3 

W. W. R. 394.— CAN. 


1161 X. .] — The ct. dismissed the 

application of a father to obtain the 
custody of a five -year-old child which 
since shortly after its birth liod lived 
with its maternal grandparents, 8c was 
infected with tubeioulosis, from which 
its mother had died a year after its 
birth, 6c was extremely nervous & 
likely to suffer from a present change of 
care, although another physician, who 
examined the child during the trial, 
tcstltled that ho found it quite healthy, 
Sc although the father heul remarried 
a year after the death of his wife to a 
young widow who had had no children 
of her own, but stated that she had 
taken care of those of relatives, & his 
house, although not as laigo os that 
in which the grandparents 6c their four 
grown children lived, was, in the 
opinion of the ct., sufficient for the 
proper bringing up of a child . — Re 
Emmons, [1922] 2 W. W. R. 249 ; 67 
D. L. 11. 218.— CAN. 

1161 xi. .] — Whore a child was 

settled in a comfortable 6c happy homo, 
& the only homo offered by the father 
was one that was likely to prove of a 
temporarv nature, 6c tho ot. was of 
opinion that it would bo hazardous to 
tho child’s wollaro to remove her, an 
application by the father for tho 
custody of tho child was refused . — Re 
Whitfield, [1922] 3 W. W. It. 894 ; 
70 D. L. R. 658.— CAN. 

1161 xii. .1 — Generally sneaking 

it is to the advantage of tho child to be 
brought up, directed & disciplined by 
its parent or parents. To deprive a 
parent of tho right to custody there 
must be something substantial 6c real, 
some definite 6c clear reason that makes 
it evident that his custody would bo 
against the child’s best interest . — Re 
Mackat, [1923] 3 W. W. R. 369.— 
CAN. 

1161 xiii, .y—Re Steaot (1923), 

52 O. L. R. 579.— CAN. 

1161 xiv. .] — ^If toe custody of a 

child is in issue, the most important 
fact to be taken into account is the 
child’s wellbeing. — Re Richardson, 
[1924] 2 D. L. R. 693.— can. 

1161 XV. .] — Re JosHY Assam ^ 

(1895), I. L. R. 23 Calc, 290.— IND. 

1161 xvi. .] — ^PoLiJiRD V. Rouse 

(1910), I. L. R. 33 Mad. 288.— IND. 

1161 x^. .] — Re Eluott (An 

Infant) (1893), 32 L. R. Ir. 504. — IR. 


1161 xviU. .1 — Re MoGirr 

(1891), 7 Nfld. L. R. 660.— NFLD. 


1151 xix. .] — The common law 

rights of a father to the custody 8c 
control of his ohUdren have been en- 


oLoached upon by statute, 8c tho ot. 
may now, under Infants Act, 1908, 
grant the custody of tho children to 
tho mother. Whei*o a father asks for a 
writ of habeas corpus to take a child 
out of the custody of its mother, the 
ot. is not confined to granting or 
refusing tho writ, but can give effect 
to Infants Act, 1908, although no 
application under sect. 6 has been 
made by the mother. In considering 
tho question of custody 8c access under 
sect. 6, tho ot. has to have regard, first, 
to tho welfare ot tho infant ; secondly, 
to the conduct of the parents ; 6c 
thirdly, to the wishes as well of toe 
mother as of tho father. The rights 
of tho father are not to override the 
wishes of the mother . — Re Thomson 
(1911), 30 N. Z. L. R. 168.— N.Z. 

1 1 64 i. Essential for safety tjt welfare . . ] 
— The ct. must bo satisfied not merely 
that it is better for tho child, but 
osBontial to its safety or welfare in 
some very serious & important respect, 
before it will interfere with the father’s 
rights . — Re Hatheld (An Infant) 
(1895), 1 N. B. Eq. Rep. 142.— CAN. 

1164 li. .]— While tho welfare of 

tho infant is in one sense paramount, 
the paternal right to custody 6c control 
is supreme, unless a very extreme case 
can be made out showing that it is 
imperative for tho protection of the 
chUd that the ct. should interfere with 
that right . — Re Faulds (1907), 12 

0. L. R. 245 ; 7 O. W. R. 867.— CAN. 

1164 iii. . J — ^Tho ct. will not grant 

a writ of habeas corpus to a parent for 
the restitution of his child unless they 
are satisfied such parent is a fit person, 
having regard to all the circumstances 
of the case, 8c especially to the interests 
of the child, to have the control of the 
child . — He Skkffington (1908), AW 

1. h. T. 245.— IR. 


b. Welfare.] — There was a con- 
test in too surrogate ct. between the 
stepfather 6c uncle for the guardianship 
of a child of ton or eleven years old ; 
the child preferred her stepfather, &: 
the surrogate ct. appointed him guar- 
dian ; but the Ct. of Ch. on appeal, 
being satisfied that It was for the real 
interest of the child that the uncle 
should bo guardian, reversed the order 
below . — Re Irwin (An Infant) (1869), 
16 Gr. 461.— CAN. 


0 . .] — Tho mother of a child 

six years of age, whoso father was dead, 
having remarried, delivered up the 
child to a cousin lor nurture 6c adoption. 
No written agreement was made, 6 c toe 
parties differed as to toe oral under- 
standing : — Hdd : tho ot. looking only 
to toe best interests of tho child, toould 
refuse to direct its redellvory to toe 
mother.— Re SoOTi’ (1879), 8 P. R. 58. 
—CAN, 


d. .] — The provision of R. S. O. 

1897, c. 168, 8 . 1, with regard to 
the custody of infanta, recomilseB 
the maternal as well as the internal 
right, 6c requires equal regard to be 

S aid to toe wishes of the mother as to 
kose of toe father ; 6c tons, where 
toe wishes of the mother are opposed 
to those of the lather, the pnnolpal 
matter to be considered is toe welfare 
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Sect 4:.—Gr0U7ids for granimg, refusing or removing 
from custody : Sub-sects, 1 2, J&» <fc C*\ 

to take the son with him to Manitoba (Kay, J.)* 
— Be Plomlky, Vidi^er v. Oollyer (1888), 4 
T. L. E. 250. 

1157. Religious opinions.]— Curtis, No. 1170, 
post, 

As ground for removal of guardian.] — 

See Nos. 1490, 1491, post. 

Statutory Jurisdiction to remove guardians — In 
case of divorce or Judicial separation.] — See 

Guardianship of Infants Act, 1886 (c. 27), ss. 0, 7 ; 
Husband & Wipe, Vol. XXVII., p. 535, Nos. 
5793-5790. 


Sub-sect. 2. — Father. 

A, Jn General, 

See, now, Guardianship of Infants Act, 1925 
(c. 45). 

1158. Custody detrimental to child.] — If [the 
father] abuse that right to the detriment of the 
child the ct. will protect the child (Lord Eijl.en- 
BORouaii, C.J.). 

The father of a child is entitled to the custody 
of it, though an infant at the breast of its motlier ; 


if the ct. see no ground to impute any motive to 
the father injurious to the health or liberty of 
such a child, as by sending it out of the Kingdom ; 
the father being at the time an alien enemy domiciled 
in this Kingdom the mother being an English- 
woman, & apprehensive only that he meant to 
send the child abroad, but assigning no sufficient 
reason for such her apprehension. — R. v. Db 
Mannevillb (1804), 6 East, 221 ; 1 Smith, K. B. 
358; 102 E.R. 1054. 

Annotations : — Apld. Ex p, Skinner (1824), 9 Moor<% C. P. 

278. Befd, R. V. Smith, Re Boroham (1863), 22 L. f. Q, B. 

116 ; Exp, Young (1866), 26 L. T. O. S. 92 ; R. v. Clarke 

(1867), 7 K. & B. 186. 

1159. .] — Be Halmday’s Estate, Ex p. 

Woodward, No. 1172, post, 

1160. General bad character.] — (1) Before the 
jurisdiction of the ct. to deprive a father of the 
guardianship of his children can be called into 
action, the ct. must be satisfied that the father has 
so conducted himself, or placed himself in such a 
position, as to render it not merely better for the 
children, but essential to their safety or welfare, 
that the father’s rights should be interfered with, 
except in the cases within 2 & 3 Viet. c. 54. 
Although the circumstance of the children being 
in the custody of the mother excludes the operation 
of 2 & 3 Viet. c. 54, the provisions of that Act are 


«)r Uio cUildrou. — Re Youno (1898), 29 
(). H. 605. — CAN. 

e. .] — A child being a female 

under sixteen , the ago of consent or 
election as to lujr custody, her choice 
should not be considered, but her 
welfare &; wellbeing only. — He Qitai 
Hhing (1898), 6 B. C. R. 86.— CAN. 

f. .1 — He Hutchinson (1913), 

28 O. L. R. 114; 4 O. W. N. 777. 
—CAN. 

g. .] — Tho custody of four 

infant clilldreu was, upon application 
for a habexts corpus^ awai*ded to the 
mother as against the father, appet., 
upon tho ground that it w'ould bo in 
the best interest of the chlldn*n to 
remain In .he custody of their mother. 
— He Bayus INFANI'S (1913), 26 

W. L. R. 181 ; 13 1), L. R. 150 ; 7 
Alta. L. R. 54.— CAN. 


h. 


-.] — Tho common law nilo 


which gave the custody of children 
to tho father bos been largely out down. 
The wide discretion in such oases given 
to the ct. is now invariably exorcised 
in tho children’s Interests. Where the 
parent's of the children were living 
apart &; the judge at ohambers decided 
in tho interests of the children that it 
would be best to leave them In the 
cuistodv of the ^ardian appointed by 
the father, the el. declined to interfere, 
no case justifying such interference 
having boon made out. Whore it 
appears to bo necessary, tho ct. will 
make tho granting of tho order, 
respecting the guardianship of infant 
children, conditional upon tho giving 
of an undertaking to keep them away 
from objectionable Influencoa. — He 
(hnsnoLM (1913), 47 N. S. R. 250 : 13 
J). L. U. 811 ; 13 E. L. R. 182.--^AN. 

k. .] — Upon a contest be- 

tween tho father & mother of a child, a 
girl of 11 years, as to her custody : — 
Held : the mother was justified by the 
misconduct of her husband, tho father, 
in leaving him, &; having regard to the 
welfare of the child, tho custody should 
he awarded to the mother . — Re 
WilJviTES (1919), 45 O. L. R. 181 ; 15 
O. W. N. 434.-^AN. 

l. — BfiSFOLOHI V. BbFOLOHI, 

11920] 1 w. W. R. 248.— CAN. 

m. JRe C., [1922] 1 W, W. R. 

1196 ; 67 D. L. R. 630.— CAN. 

, principle de- 

d^ble from the authoHUes by which 
the ot. should bo guided in custody cases 
is that the ct, Is to judge upon 


ciivumstancc^s of each particular case, 
& that tho W’elfare of tho infant, Irre- 
spectivo of its age, is tho main feature 
to be regarded. — He Saitiiri, Jainoo 
V, Abrams (1891), I. L. R. 16 Bom. 
307.— IND. 

o. .1 — Tho dlscnitlonarv power 

of the ot. as to tho custody of 
cliildnm on a return to a writ of 
habeas corpus is exorcised so as to 
Hoouro the welfare of the children . — He 
Story, [1910] 2 I. R. 328 ; 50 I. L. T. 
123.— IR. 

p. .] — The ot. being of opinion 

that it was for an infant’s benefit 
to leave him in his present custody, 
refused the mother’s application 
for a writ of hohexts corpus, — Re Boyd, 
11918] 2 I. R. 579. — IR. 

q. .] — 7/eW; 1 & 2 Viet. 

0 . 56, B. 53, iinposod an obligation on 
tho father to support Sc maintain his 
infant illegitimate son, which obliga- 
tion the father had been willing to 
fulfil, & had fulflJlod imtll prevented 
by an act of tho mother, & therefore 
the father was primd facie entitled to 
the custody of the child ; but even if 
the wishes of tho mother were to be 
primarily considered, it was not for 
the benefit of the child to remove him 
from the custody of a person bound & 
willing to support him to the custody 
of a person unknown to tho father Sc 
to the ot. — He Gavagan, [1922] 1 

1. R, 148.— IR. 

r. .] — Re Craddock, Crad- 

dock V. Craddock, [1924] N. Z. L. R. 
1148.— N.Z, 

t. .] — Mitchell v, Wright 

(1905), 7 F. (Ct. ot Sess.) 668.— SCOT. 

PART XI. SECT. 4, SUB-SECT. S.— A. 

a. General rule,] — Tho ct. will 
interfere with the patomol rights only 
in oases of very great misconduct. — 
He Black, Cong. Big. (1834-1889), 
pp. 646, 647.— CAN. 

b. .) — A father being in 

S oor oiroumstanoes left his Infant 
aughter, then aged seven years, with 
her uncle & aunt, upon the under- 
standing that she shoiud bo considered 
as their ohlld. Sc that they should 
support Sc educate her as suoh. She 
reniainod with her unolo Sc aunt until 
she was nearly fifteen years ot age. Sc 
was educated by them, became much 
attached to them Sc was unwlBing to 
leave them, her father oontributing 
nothing toward her support, nor 


interfering with her in any way during 
that time. On an application by tho 
father for a habeas corpus to obtain 
tho possession of tho child ; — Held : 
he had a legal right to assume tho 
custody of her, there boing no imputa- 
tion against her father's character, or 
that she would not be properly cared 
for in his house . — He CoRAM (1886), 25 

N. B. R. 404.— CAN, 

0 . .] — Tho ot, refused to give 

the custody of children to their motner, 
who was able to provide for tholr 
moial Sc physical welfare, when she 
left her husband, without a valid 
reason & refused to return, & ho was 
equally able to provide for them. Tho 
father has tho legal right to tho custody 
of his children. Sc the ct. will not 
deprive him of that right when he is 
guilty of no wrong. Sc Is able to support 
them, even though it thinks that livirig 
with the father apart from tho mother 
may be loss bonoficial to tho infants 
than living with their mother, apart 
from the father. — St. Thomas v. S'j*. 
Thomas (1921), 48 N. B. R. 132.— 
CAN. 

d. .) — The father, if a proper 

person, cannot be deprived of his legal 
right to the custody of his legitimate 
children of whatever ago. 2 & 3 Vlot, 

O . 39, which gives a discretionary power 
to a judge m England, has not been 
extended to this country ; therefore 
the law applicable to oases which 
oocurrod in England provlons to the 
passing of that statute is applicable 
here. — Re Holmes (1862), 1 Hyde, 
99.— IND. 

aa. .] — The ot. having asoer- 

t ained as the result of an examination 
of the child by one of the members of 
the ct. that it was under no appre- 
hension of ill-treatment by either of its 
parents. Sc regarded both with aifoction, 
found the father entitled to the custody. 
— ^Marohetti V, Marohetti (1001), 3 
F. (Ct. of Bess.) 888 j 38 So. L. R. 
696 ; 9 S. L. T. 87.-^COT. 

11681. Custody detrimental to child ,] — 
A husband who has had frequent 
quarrels with. Sc separations from, his 
mfe iffnot a fit person, as there is noth- 
ing in the nature of permanency in his 
home. — Re Skeffinqton (1908), 43 
I. L. T. 245.— IR. 

1160 i. General bad duaracter,] — ^To 
defeat the right of a father to the 
custody of his child, as ag^iist its 
matema grandmother, his habits $c 
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proper to be regarded in considering an applica- 
tion by her to retain such custody, Sc to restrain 
the father from interfering with it. 

Conduct showing the father to be a person to 
whose guardianship it would be veiy objectionable 
to intrust children : — Held : sufficient ground for 
depriving him of their custody, & for providing 
otherwise for their care, maintenance & education, 
where such a provision can, by an actual appro- 
priation of property or otherwise, be effectually 
secured. 

(2) But where the only security proposed was 
a deed of covenant of the infants’ grandmother 
to provide for the maintenance & education of the 
children for her life : — Held : such conduct was 
not sufficient to enable the ct. to interfere. — Be 
Fynn (1848), 2 De G. & Sm. 457 ; 12 L. T. 0. S. 
143; 1 Jur. 713; 64 B. B. 205. 

Annotations : — As to (1) Apld. Be Onrtie (1859), 28 L. J. Ch. 

468 ; Be Goldsworthy (1876), 2 Q. B. D. 75. Gonad. 

Be McGrath, [1892] 2 Oh. 496 ; Smart v. Smart. 11892] 

A. C, 426 ; R. v. Gyngall, [1893] 2 Q. B. 282. Beid. Ryder 

V. Ryder (1861), 30 L. J. P. M. & A. 44 ; Brown v. Collins 

(1883), 25 Ch. D. 66 ; Be Eldertnn (1883), 63 L. J. Oh. 258 ; 

Be A. B. (1885), 1 T. L. R. 657. 

1161. .] — But on the other hand, a different 

Sc controlling equity arose where the father had 
shown himself utterly incompetent to perform those 
duties, Sc where he had so ill-behaved himself 
that the interposition of this ct. was necessary 
for the protection of his children (Romilly, M.R.). 
— Hamilton v. Hector (1872), L. B. 13 Eq. 511 ; 
36 .T. P. 676. 

B, Conviction and Imprisonment, 

1162. Imprisonment.] — Exp, Warner (1792), 4 
Bro. 0. 0. 101 : 29 B. R. 799. 

Annotations : — Refd. De MannevUle v, De Mannovllle (1804), 

10 Vos, 52 ; R. v. GyngraU, [1893] 2 Q. B. 232. 

11 $ 3 , ,] — The Ct. of Ch., representing the 

King as parens patrice, has jurisdiction to control 
the right of a father to the possession of his child, 
but the ct. has not any of that delegated authority. 

Where, therefore, a father & his infant child, 
six years of age, were brought up under a writ 
of habeas corptts, in order that the child might 
be placed under the care of its mother, the ct. 
refused to interfere ; although the husband Sc 
wife had separated in consequence of his cruelty 
towards her, Sc the father, at the time of the 
application, was confined in gaol, Sc cohabiting 
there with another woman, who took the child 


to him daily . — Ex p, Skinner (1824), 9 Moore, 
C. P. 278. 

Annotations: — Oonsd* Be Hakewill G852), 12 C. B. 223 ; 

R. V. Smith (18^), 17 Jur. 24. Refd. Ex p. MoGlellan 

(1831), 1 Dowl. 81 ; Be Andrewg (1873), L. R. 8 Q. B. 163 ; 

Re Taylor (1887), 3 T. L. E. 718. 

1164. Conviction for felony.] — Where the father 
has been convicted of felony, the ct. will grant a 
habeas corpuSf in order to ^ve the mother the 
custody of an infant . — Ex p, Bailey (1838), 6 
Dowl. 311 ; 2 Jur. 326. 

C, Cruelty and Ill-Treatment, 

1165. Power of court to refuse custody*] — 
Whitfield v. Hales, No. 876, ante, 

1166. .] — father claiming from his wife 

the custody of their legitimate child on habeas 
corptcs, the ct., on a representation by the wife 
of his profligacy Sc cruelty, referred it to a barrister 
to determine as to the proper custody for the child, 
the wife, who was in contempt for disobeying the 
writ, Sc the husband, consenting to abide by such 
determination. — R. v, Dobbyn (1818), 4 Ad. Sc El. 
644, n. ; 111 B. B. 929. 

Occasional acts.] — The ct., out of 
respect to the privacy of families, will not inter- 
fere to deprive a parent of the custody of his 
children whenever, in the usual course of treat- 
ment Sc discipline, he does something that may 
to a third party appear an act of cruelty ; there- 
fore, notwithstanding there may have been certain 
improprieties, Sc occasionally violent outbreaks 
exhibited on the part of a father towards his 
children, the ct. will not take from him the custody 
of their persons, which is given him by the common 
law Sc the law of nature, especially whore the 
alleged grievance has been suffered to exist for 
a considerable time without any application for 
the judicial interference of the ct. This does not, 
however, prevent the ct., in cases of excessive 
cruelty, from inteiTOsing its authority on behalf 
of children, by removing them from the father’s 
custody & control. — ^Blake v, Wallsoourt 
(Lord) (1846), 7 L. T. O. S. 545. 

1168. .] — Course of proceeding with 

regard to infants imder (Custody of Infants Act, 
1839 (c. 54), where husband Sc wife live apart. 

On a petition under Custody of Infants Act, 
1839 (c. 54), praying that the wife might have 
access to four of her children above seven years 
of age, Sc the custody of a boy & a girl under that 


character must bo open to the erravest 
objections. — Be Haoteld (An Infant) 
(1895). 1 N. B. Bq. Rop. 142.— CAN. 

f. IncompaiahilUv.] — That the con- 
duct of a husband is such that his 
wife cannot live happily with him is 
not a suffloient cause for intcrfeiins 
with his right to the custody of the 
children. — Be Foulds (1893), 9 Man. 
L. R. 23.— CAN. 

g. SuMdent {pounds for refusing 
— Order under Children's Protection 
Act,] — Be I^LP (1010), 15 W. L. R. 
685.— CAN. 

h. Onus of proving father unfU ,] — 
At common law, it is primd fade the 
right of a father to have the custody 
of his Infant children ; Sc the onus of 
proving him imilt for such a charge 
rests upon the person who seeks to 
take the children aw^ or to keep them 
away from Wm. — Be Tomlinson (1911), 
30 W. L. R. 622 ; 21 Man. L. R. 780.— 
CAN. 

k. Drunkenness,] — Father of a girl, 
aged 14 years, appUed by way of 
habeas corj^ for an order for the 
custody of his daughter, from her 
maternal aunt, who had oared for the 
girl since the death of her mother 


8 years before : — Held : having regard 
to the father's habits of intoxloatlon 
& the welfare of tho child, the applica- 
tion should be refused with oosts. — • 
Be Hart (1912), 22 U. W. R. 200 ; 3 
O. W. N. 1287 ; 4 D, L. R. 293.— 
CAN. 

l. Alienating affections from mother.] 
— When ohildron are remitted to 
their father’s custody in preforenoo 
to that of their mother, on the ground 
that his stronger disposition would be 
a better safeguard for their proper 
upbringing, attempts made by him to 
destroy their love for their mother 
would be ground for resoinding the 
order. — Be Crux Infants (1910), 33 
W. L. R. 932.— CAN. 

m. Irregular habits.] — ^Where upon 
petition of the maternal annt of 
minors it appeared that their mother 
was dead Sc that their father was still 
living but was a man of irregular habits 
Sc lately intermarried with a 
person who nad been formerly his 
servant, the ot. granted the prayer of 
the petition. — Be Ck>RHioKB (Minors) 
(1840), 2 I. Eq. E. 264.— IR. 

PART XL SECT. 4, SUB-SECT. 2.— B. 

ilSSi. Irnpriaonmeni ,] — ^In a petition 


by a husband against bis wife, who 
was living apart from him, for the 
custody of their child, a girl of one 
year 5c nine months old : — Held : it 
was not a ground tor refusing to glvo 
tho father the custody of the ohlld 
that he had a year before been oon- 
vloted of theft 8c sentenced to *four 
months’ Imprisonmont. — ^A. O, v, B. O. 
(1902), 6 F. (Ot. of Boss.) 108.— SCOT. 


PART XI. SECT. 4, BUB-SECT. 2.— C. 

11661. Power of court to refuse custody.] 
— Where a wife nad left her husband & 
gone to reside with her father, taking 
with her her infant child of about seven 
years old. Sc tho husband obtained 
writs of habeas corpus to bis wife’s 
lather to bring up her body. Sc to his 
wife to bring up the child, the ot. 
refused, on the return ot the father Sc 
daughter to tho respective writs that 
the husband bad iu-treated his wife 
Sc child, to make any order that they 
should be delivered t4 him, but In- 
formed the wife that she wa^^ at liberty 
to go wherever she pleased, & to take 
the ohlld with her. — E. v, Baxtbr, 
E. V. Snooks (1846), 2 U. C. R, 370.— 
0AN« 
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Infants and Children. 


8etA^ 4 . — Grounds j or granting^ refusing or removing 
from custody: Sub-sect, 2, C., D. JB,] 

age, the fact of one act of violence by the htusbimd 
having been swom to, & not denied, & there being 
no imputation on the character of the wife, the 
ct. ordered the youngest child, a girl of very tender 
age, to be delivered up to the wife, but refused to 
make a similar order as to the yoimgest boy, & 
made an order, with special directions as to the 
access of the mother to the children remaining 
with the husband, & for access of the husband to 
the youngest child. 

I am of opinion that the wife ou^ht to have 
custody of the youngest daughter untu the age of 
seven years, or further order, & access, under 
proper regulations, to the other children, the 
mother undertaking for the proper care, main- 
tenance, & education of the child ; & that she 
shall not be removed without the leave of the ct. 
The husband must be allowed access to the child 
at convenient seasons, &; in such manner as may 
be fixed upon ; & the wife must also be allowed 
access to the children who remain with the father, 
in such a manner as may be fixed upon (Knight 
Bruce, V.-C.). — Re Bartlett, Rx p, Bartlett 
(1840), 2 Coll. 601 ; 15 L. J. Ch. 418 ; 7 L. T. O. S. 
488 ; 10 Jur. 768 ; 63 E. R. 906. 

1169. .] — The object of Custody of Infants 

Amendment Act, 1839 (c. 64), was to enable 
married women, who should be ill-treated by their 
husbands, to assert their rights as wives, without 
being restrained by the fear of being separated 
from their children ; for which purpose the Ct. 
of Ch. is invested by the Act with a discretionary 
power, which, by its inherent jurisdiction, it did 
not possess, of interfering with the common law 
right of a father to the custody of his children, 
such power varying in extent according as the 
children are under or above seven years of age. 

Where, upon an application by a wife who had 
obtained a sentence of divorce against her husband 
for the custody of her cliildren, the conduct of 
her husband appeared to be such as clearly to 
render it improper that he should have the custody 
of the eldest child, a girl of eleven years old, the 
ct. made an order for the delivery of all the children, 
two of whom were under seven years of age, to the 
mother, holding it unnecessary to consider whether 
it would have made the same order with respect 
to the second child, who was a boy of nine years 
old, if his case had stood alone, as the effect of the 
children being brought up in different custodies 
would be likely to create factions in the family. — 
Warde V, Warde (1849), 2 Ph. 786 ; 12 L. T. 
O. S. 649 ; 41 E. R. 1147, L. C. 

Annotations: — Coiisd. Re Winscom (186fi), 2 Hem. & M. 

640 ; Re Taylor (1876), 4 Ch. D. 167 ; Smart v. Smart, 

11892] A. C. 426. Refd. Re ^Voodward (1852), 1 W. R. 59 ; 

Re Halllday*fi Estate, Ex p. Woodward (1863), 21 L. T. 

O. S. 17 ; R. V. GyngaU, [1893] 2 Q. B. 232. 

1170 , Acts of harshness or severity.] — 

(1) This ct. has no jurisdiction to remove a child 
from the custody of the father or mother merely 
because it would be for the benefit of the child. 

(2) The peculiar religious opinions or the 
poverty of the father form no ground for removing 
a child from his custody. 

(3) Mere acts of harshness or severity by a 


father, not such as would be injurious to the health 
of the children, or the fact of a somewhat passion- 
ate temper, will not form grounds for removing 
the children from his custody. — Be Curtis (1859), 
28 L. J. Ch. 468 ; 23 J. P. 708 ; 7 W. R. 474 ; 
sub nom. Curtis v. Curtis, 34 L. T. O. S. 10 ; 6 
Jur. N. S. 1147. 

Annotations : — As ^o^l)^Reld. R. v. Gyi]^all, [1893JJ2.Q* B. 


Oenerally, Reid. Re Agar-Bills, Asar-Ellis r. 

T.Aj»nftlles 24 Ch. D. 317 v. F.. (19021 1 Ch. 688. 


232. 


1171. Allegations of cruelty in pending 

matrimonial cause.] — Gibbs (or Stevenson) v. 
Stevenson, [1894] W. N. 104, H. L. 


D. Desertion, 

1172. Power of court to refuse custody.] — ^Where 

a labouring man had deserted his wife, for which 
offence he was committed to prison, but on re- 
gaining his liberty, surreptitiously obtained 
possession of their only child, an infant of four 
years old, the ct., on petition under 2 & 3 Viet, 
c. 64, ordered the infant to be delivered over to 
the mother. 

Two considerations are introduced by 2 & 3 
Viet. c. 64, to control the exclusive right of a 
father to the custody of his infant child, namely, 
the marital duty to the wife, & the interests of the 
child ; & his right will not be interfered with unless 
it be inconsistent with these considerations that 
he should retain the custody. — Be Halliday’s 
Estate, Ex p. Woodward (1852), 21 L. T. O. S. 
17 ; 17 Jur. 66 ; sub nom. Be Woodward, 1 W. R. 
69. 

An^tations Apld. Re Elderton (1883), 25 Ch. D. 220. 
dbnsd. Smart v. Smart, [1892] A. C. 426. Reid. Re Taylor 
(1876), 4 Ch. D. 157. 

1178. .] — Consideration of the principles 

by which the ct. is guided in taking a cliild from 
the custody of its father. 

Where the father of a boy of three years 
abandoned his home. Sc ceased to support his 
wife for several months, & became a co-resp. in 
a divorce case, the ct., on the petition of the 
mother, made an order for the immediate delivery 
of the child to its mother ; but gave free liberty 
of access by the father & paternal grandparents 
at all reasonable times, & leave to apply when the 
child should have attained the age of seven years 
for a scheme of maintenance & education. — Be 
Taylor (1876), 4 Ch. D. 167 ; 46 L. J. Ch. 399 ; 36 
L. T. 169 ; 25 W. R. 69. 

Annotations .— Distd. Re Agar-ElliB, Agar-ElliH v. LascelleB 
(1878), 10 Ch. D. 49. Awd. Re Elderton (1883), 25 Ch. D. 
220 ; Smart v. Smart, [1892] A. C. 426. Mentd. Hines v. 
Hines & Burdett, [1918] P. 364 ; Bebb v. Bebb &; Robb 
(1920), 123 L. T. 93 ; Chiverton r. Ede, [1921 ] 2 K. B. 30. 


E, Immorality, 

1174. Power of court to refuse custody — Father 
professing immoral religious views.] — father’s 
authority over his children controlled on the 
groimd of his professing Sc acting on irreligious Sc 
immoral principles. — Shelley v, Westbrooke 
(1817), Jac. 266 : 37 E. R. 860. 

Annotations: — ^Refd. Anon. (1821), Jac. 264, n.j Knott 
V, Oottee (1847), 8 L. T. O. S. 462 ; Warde v. Warde (1849), 
2 Ph. 786 ; Gurney v, Gurney (1863), 32 L. J. Ch. 466 :Re 
Meade (1871). 19 W. R. 313 : Re Agar-ElliB, Agar-Ellis 
V, Lascelles (1878), 10 Ch. D. 49. 

1175. .] — In July, 1846, one of the 

followers of a disrenting preacher, who styled 


PART XI. SECT. 4, SUB-SECT. 2.— D 

1172 i. Power of court to refus 
cuatod]/.] — The law * of this provino< 
knows nothing of adoption ; & ai 
agreement by parents to deprive them 
selves of the custody of their child ii 
not lei^y blndh^ upon them. Bj 
R. S. O, 1897, o. 269, s. 12, where th< 
parent of any child applies to the ot 


for an order lor the production of the 
child, &. the ct. is of opinion that the 
parent has abandoned or desert^ the 
child, or that he has otherwise so 
conducted himself that the ot.~ should 
refuse to enforce his right to the custody 
pi the phUd, the ot. may. In its disore- 
tipn, deedine to make the order : — 
Beta : •* abandoned ** Sc “ deserted ** 
involve a wilful omission to take charge 


of the child, or some mode of dealing 
with it calculated to leave it without 
proper care ; Sc leaving a child with 
those who had contracted to take 
proper care of it could not be oaUed 
abandonment ** or ** desertion,** nor 
could the subsequent act of ^ving up 
all daim to the child . — Re Davis 
(1909), 18 O. L. R. 384 ; 13 O. W. R. 
939.--OAN. 
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himself the Servant of the Lord» having no pro- 
perty of his own, married another of the sect, who 
had a fortune of about £5,000, under circumstances 
leading to the inference that the marriage was 
brought about entirely by the influence of the 
preacher. In Feb. 1846, the wife, having mani- 
fested insubordination to the chief of the sect, 
was deserted by her husband, who, with the chief 
& others of his followers, went to reside together 
at an establishment which they formed, & called 
“ Agapemone.** Thev there professed & acted 
upon the doctrines that the day of grace had 
passed, & the day of judgment commenced ; & 
that, by reason thereof, prayer was superfluous, & 
no longer necessary. They also professed & 
acted upon the doctrine that no day of the week 
ought to bo set apart as one of peculiar holiness. 
Shortly after the desertion of the wife, she was 
delivered of a boy, who remained in the care of his 
mother & matern^ grandmother, at the residence 
of the latter, who properly provided for his 
maintenance and education : — Held : a proper 
case for restraining the father from acquiring 
possession of the infant, — T homas v. Roberts 
( 1850), 3 De G. & Sm. 758 ; 19 L. J. Ch. 506 ; 14 
Jur. 639 ; 64 E. R. 693. 

Jnnotation lie Moade (1871), 19 W. R. 313. 

1176. Father living in adultery .] — Ex p, 

Skinner, No. 1163, ante, 

'.] — The ct. has no jurisdiction 
to deprive a father, though living in adultery, of 
the custody of his cliild, unless he brings the child 
in contact with the woman with whom he is so 
living ; nor to order him to permit the mother to 
have access to the child, unless misconduct on 
liis part is shown with reference to the manage- 
ment & education of the child. — ^B all v, Baj.!. 
(1827), 2 Sim. 36 ; 57 E. R. 703. 

Annotaiion .-—Reid. Re Meade (1871), 19 W. R. 313. 

1178.^ J. — (^) of Ch. has 

jurisdiction to appoint a guardian for infants, 
being wards of the ct., excluding the father ; & 
upon evidence that the father was living in a state 
of adultery, & had encouraged his children in 
swearing, keeping low company, etc. ; — Held : 
it was a fit case to exercise the power to exclude 
him from the guardianship. 

For a hundred & fifty years the Ct. of Ch. has 
assumed an authority mth respect to the care 
of infants ... it [the jurisdiction] is a right which 
devolves to the Crown as parens Patrice^ & it is 
the duty of the Crown to see that the child is 
properly taken care of (Lord Redesdale). 

(2) That the ct. h^ jurisdiction with respect 
to the maintenance is unquestionable ; it is a 
jurisdiction with respect to the income of the 
property, to take care of it for the benefit of the 
children, to apply it for the benefit of the children, 
as far as it may be beneficial for them that it 
should be so applied, & to accumulate any surplus, 
if any surplus there should be (Lord Redesdale). 
— ^Wellesley v, Wellesley (1828), 2 Bli. N. S. 
124 ; 1 Dow. & a. 162 : 4 E. R. 1078, H. L. ; 

S. C. sub nom, Wellesley v, Beaufort 
(Duke) (1827), 2 Russ. 1, L. C. 

Annotations: — As to (1) Reid. Ex p. M^CHellan (1831), 1 


Dowl. 81 ; Johnstone v. Boattio (1843), 10 Cl. & Fin. 42 ; 
Re Spence (1847), 2 Ph. 247 ; Warde v, Warde (1849), 
2 Ph. 786 ; Re Hakewill (1852), 12 O. B. 223 ; Swllt v. 
Swift (1865), 34 Beav. 266 ; Be Meade (1871), 19 W. R. 
313 ; Be Goldsworthy (1876), 2 Q. B. D. 75 : Rc Agar- 
Ellis, i^-Ellls e. Lasoelles (1878), 10 Ch. D. 49; Be 
A. B. (1885), 1 T. L. R. 657 ; R. v. Bamardo, Jones’s Case, 
11891] 1 Q. B. 194 ; Smart v. Smart, [1892] A. C. 425. 
As to (2) Refd. Re Fynn (1848), 2 De G. & Sm. 457. 

1179 , ,] — ( 1 ) A father is entitled to the 

custody of his children, to the exclusion of their 
mother, although they be within the age of 
nurture. 

When the children are in the custody of the 
mother, the ct. will compel her to deliver them into 
the custody of the father, unless it appear to the 
ct. that the child will be improperly restrained, or 
its morals contaminated by being placed in the 
father’s custody. The fact of the father’s having 
formed an adidterous connection is not of itself 
sufficient to warrant the ct. in refusing to enforce 
his right to the custody of his children. 

(2) When a child is of years of discretion, though 
under age, the ct. will not interfere to place him 
under the restraint of his father. 

When an infant is brought before the ct. by 
habeas corpus^ if he be of an age to exercise a choice 
the ct. leaves him to elect where he will go (Lord 
Denman, C.J.). — R. v. Greenhtll (1836), 4 
Ad. & El. 624 ; 6 Nev. & M. K. B. 244 ; 111 E. R. 
922. 

Annotations : — As to (1) Oonsd. Re Hakowlll (1852), 12 C. B. 

222 ; Re Andrews (1873), L. R. 8 Q. B. 153. Reid. Re. 

Pulbrook (1847), 11 Jur. 185; R. v. Smith (1853), 17 

Jur. 24 ; Thomasset v. Thomasset, [1894] P. 295. As 

to (2) Consd. R. V. Clarke (1857), 7 E. & B. 186. Reid. H. 

V. Prince (1875), L. R. 2 O. (J. R. 164 ; Re Agar-KUis, 

Agar-Ellls v, Lasoelles (1883), 24 Ch. D. 317. 

1180, .] — Hyde v. Hyde, No. 1356, 

post, 

1181, ,] — If, independently of 2 & 3 Viet. 

c. 64, the ct. can exercise jurisdiction upon the 
petition of a mother having the custody of her 
infant child for the continuance of such custody, 
it may do so, although the petition is intituled 
in the matter of that Act as well as in the matter 
of the infant. 

Where the mother of an infant under seven 
years of age, & having custody of it, is living 
separate from the father, & has a good defence to 
a suit by him for restitution of conjugal rights, the 
ct. may make an order continuing to the mother 
the custody of the infant, such a case, although 
not within the letter, being within the equity of 
2 & 3 Viet. c. 64 . — Be Tomlinson (1849), 3 De 
G. & Sm. 371 ; 64 E. R. 620. 

1182. Gross profligacy of father.] — W ards 

V. Warde, No. 1169, ante, 

1183. ,] — The ct. will refuse to give 

possession of children to their father if he has so 
conducted himself as that it will not be for the 
benefit of the infants, or if it will affect their 
happiness, or if they cannot associate with him 
without moral contamination or if, because they 
associate with him others will shun their society. 
If it be established to the satisfaction of the ct. 
that the father of children from ten to two years 
of age is to be considered as guilty of the per- 
petration of an unnatural crime, it is impossible 


PART XI. SECT. 4, SUB-SECT. 2.— E. 

1182 i. Power of court to refuse custody 
— Oross proflioacy of father ,] — In order 
to constitute, in a ct. of law, a forfeiture 
of the right of a parent or guardian 
for nurture to the custody of the child, 
the immorality of such parent or 
guardianfor nurture must be of so gross 
a character that the morals of the child 
would be seriously endangered by being 
allowed to live with such parent or 
guardian for nurture, or that such 


parent or guardian for nurture has boeiv 
guilty of cruelty Sc personal ill-usage 
towards the child. — Re Moore (1859), 
11 I. O. L. R. 1.— IR. 

n. — AdvUery,] — The parents 
of a child seven years old, British 
subjects Sc married in this Province, 
where the child was bom, removed to 
the United States, where the husband 
took out naturaiizaUon papers. In 
consequence of the husband^ alleged 
intempmnee Sc adultery, the wife left 


him. Sc on the ground of such adultery, 
she applied to the ct. there Sc obtained a 
decree granting her a divorce. Sc the 
custody of the child. Shortly before 
the decree was pronounced. Sc with the 
object of escaping its eileot, the 
husband returned to tMs Province, 
bringing tbe child with bim. On an 
applioation by tbe wife for the custody 
of the chiid an order was made granting 
her such custody . — Re Bavib (An 
Infant) (1894), 25 O. K. 579. — CAN. 
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8ecU 4. — Grounds for granting^ refusing or rent^x^ 
from custody : Sub^sect, 2, F (?., H. «? /*/ 
sub-sect B, A. B.] 

€o permit any sort of intercourse with his children 
even after he has escaped conviction. 8embl£ : 
in such circumstances, if the children were with 
their father, it would bo tlie duty of the ct. to 
remove them. 

A father left his home where he was residing with 
his wife & children, infants, four daughters then, 
ten, nine, eight & four years of age, & two sons 
aged six & three years, lie was apprehended, 
committed arraigned for the comnussion of an 
unnatural crinte, but no witnesses appearing he 
was acquitted. He immediately left England & 
remained abroad eight months. Five years after 
the trial he petitioned this ct., praying that his 
wife might be ordered to deliver up the children, 
the daughters being fifteen, fourteen, thirteen & 
nine years old, & the sons eleven &; eight years, &, 
if necessary, that writs of habeas corpus might issue 
for that purpose. The petition was supported by 
the affidavit of petitioner, & was served on the 
wife only. Affiaavits were filed on behalf of 
resp., & amongst them an affidavit of the solr. 
of the wife, who had been the soh\ for petitioner, 
& in that capacity liad interviews with him while 
in gaol awaiting his trial, offering to state con- 
versations that took place between them, if 
authorised by petitioner so to do, & an affidavit 
by another witness referring as an exhibit to the 
depositions taken before the ma^strates. Peti- 
tioner himself made two affidavits in reply, in one 
of wliich he denied the charge against him, & in 
the other sworn, tliree days later, he again denied 
the charge, & gave an explanation of the cause why 
he was at the place where, & in the company in 
which, he was when apprehended. The ct. being 
satisfied upon the materials before it that petitioner 
had so conducted himself as that ho ought to bo 
treated as if ho were a guilty man dismissed the 
petition. — ^Anon. (1851), 2 Sim. N. S. 54; 61 
E. R. 200. 

1184. .] — Agar-Eixis, Agak-Ellis 

r. Labcelles, No. 1118, ante. 

F. Insanity. 

1185. Power of court to Ignore father’s wishes.] — 

lie Russell (1887), 83 L. T. Jo. 202. 

O. Neglect and Misconduct. 

1186* Misconduct — Negiect of maritai duty.] — 
In determining whether the custody of an infant 
child ought to be given to or retained by the 
mother, the ct. will take into consideration three 
matters, the paternal right, the marital duty, & 
the interest of the child. For this purpose the 
marital duty includes, not only the duty which 
the husband & wife owe to each other, but the 
responsibility of each of them towards their 
children so to live that the children shall have the 
benefit of the joint care &; aftection of both father 
& mother. In a case where a father had committed 


a breach of the marital duty as thus defined i — 
Held : for this £imong other reasons, the mother, 
in whose custody two children of the marric^ of 
tender years were, ou^t to retain the custody 
until further order.— E ldhbton (1883), 25 
Oh. D. 220 ; 63 L. J. Oh. 268 ; 60 L. T. 26 ; 48 
J. P. 341 ; 32 W. R. 227. 

Annotation Reid. Smart v. Smart, [1892] A. C. 425. 

Ilg 7 . Abortive proceedings for bigamy.] — 

The discretion of the ct. as to the custody of an 
infant is exercised in accordance with the rules 
of equity under Judicature Act, 1873 (c. 66), 
s. 25 (10). One of these rules is incorporated into 
36 & 37 Viet. c. 12, s. 1, empowering the ct. to 
grant the custody of infants under sixteen to the 
mother. The ct. will look at all the circum- 
stances of each case, & evidence that proceedings 
against the father for bigamy have failed will not 
necessaifiy compel the ct. to restore to the father 
his common law right to have the custody of his 
child.— Be Brown (1884), 13 Q. B. D. 614; 
sub nom. Re Rows, 61 L. T. 793 ; sub nom. Re 

Rowe, Rowe v . Rowe, 33 W. R. 79. 

Amwtation : — Reid. R. v. Qyngall, [1893] 2 Q. B. 232. 

1188. .] — Where a mother applied by a 

petition to the ct.. for the custody of her boy, aged 
ten years, on the ground of the misconduct of the 
father : — Held : under Guardianship of Infants 
Act, 1886 (c. 27), s. 5, the ct. had jurisdiction to 
make such order as it might think fit regarding the 
custody of such infant, &> the right of access thereto 
of either parent, having regard to the welfare of 
the infant, & to the conduct of the parents, & to 
the wishes as well of the mother as of the father. 
The ct. has jurisdiction to order the delivery of the 
infant to the custody of its mother without fixing 
any limit of age . — Re Witten (An Infant) 
(1887), 67 L. T. 336 ; 3 T. L. R. 811. 

1189. .] — (1) The right of a father to have 

the custody of his infant children may be lost by 
misconduct on his part. 

(2) The right of a father to have his infant 
children educated in his own religious faith may 
be lost even in the father’s lifetime if he allows 
the children to be brought up in another religion 
for such a time that it would, in the opinion of the 
ct., be contrary to the children’s interests to alter 
their religious education . — Re Newton (Infants), 
[1896] 1 Ch. 740 ; 66 L. J. Ch. 641 ; 73 L. T. 692 ; 44 
W. R. 470 ; 12 T. L. R. 151 ; 40 Sol. Jo. 210, O. A. 

1190. Neglect — Agreement that mother should 
have care & custody — Failure to see child for three 
years & a half.] — The words “ custody or control,” 
in Infants’ Custody Act, 1873 (c. 12), s. 2, com- 
prise all the rights which a father has over his 
children, including that of directing their religious 
education. 

A motion was made by the mother of a female 
infant, eight years of age, for the exclusive control 
of the education, religious & otherwise, of the infant, 
& that the father’s access might be limited to 
thi^en weeks of the year during the child’s 
holidays. The father, who was a Roman Catholic, 
was^ married to the mother, a Protestant, in 1878. 


PART XL SECT. 4. SUB-SECT. 2.-0, 
1188 i. Misconduct .] — The provision 
of Infants Act with regard to the 
custody of Infants, now found In 
R. S. O., 1914, 0 . 153, 8. 2 (1), originally 
60 yiot. o. 21. 8. 1 (1), is not, m so fax 
as it expresses oonoern for the welfare 
of the infant. Intended to exalt the 
interest of the infant Into one ol 
paramount Importance. Other thli^, 
such as the parents* oonduot, bemi 
equal, when it happens that th< 
paints wif^es conmot, the ot. must 
determine which is to have the oustody 


having regard, however, to the father’s 
practically immemorial right to con- 
trol, unless he has forfeited that right 
by mlsconduot. Where a husband 
has done no wrong & is able & willing 
to support his wSe & child, the ot. 
will not take away from him the 
oustody of the child merely because 
the wife prefers to live away from him. 
— JJe SOARTH (1916), 9 O. W. N. 143, 
366 ; 86 O. L. R. 312.— CAN. 

11S8 il. .] — ^Upon a oontest be- 

tween the father & motlm of a child, 
a girl of eleven years, as to her oustody : 


— Held: the mother was Justified by 
the mlsconduot of her husband, the 
father, in leaving him, & having regard 
to the welfare of the child, the oustody 
should be awarded to the mother. — Be 
WihKmta (1919), 46. 0. h. R. 181 ; 16 
0. W. N. 434.— CAN. 

o. Neglect.] — A father had al- 
lowed ms child to be brought up by 
other persons for eight years Sc had 
contributed nothing towards her ex- 
penses during that time: — Beld; he 
had been unmindful of his parmital 
duties 'v^tbin Infants Act, 1920, o. 156, 
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In July, 1881, a separation deed was exeeuted, 
containing a deolaration that the wife should Jiave 
the absolute custody & control of the infant until 
the deed should be mutually put an end to & 
revoked by the parties, without any interference 
of or by the husband whatsoever. The father had 
not seen the child for three years & a half, & no 
reason for his not doing so was alleged. 

An order had been made in an action to 
administer the trusts of the separation deed, the 
mother undertaking not to bring up the child in 
any manner at variance with the Homan Catholic 
faith. The father was without means to maintain 
the child — Held : it was for the benefit of the 
infant to give effect to the agreement in the separa- 
tion deed ; & it should be enforced accordingly. — 
Condon v. Vollum (1887), 57 L. T. 164 ; 3 T. L. R. 
686 . 


H^^ Poverty, 

1191. Insolvency of father.] — Busset’s Case 
(1774), Lofft, 748 ; 98 E. R. 899. 

Annotaliona • — ^Refd. Ex ». Skinner (1824), 9 Mooro, C. P. 
278 ; Exp. MoOJellan (1831), 1 Dowl. 81. 


1192. ~.] — The father being insolvent, a 

person appointed to have the care of his infant son. 
—Wilcox v. Drake (1784), 2 Dick. 631 : 21 E. R. 
416, L. C. 


Annotation .-—Reid. Johnstone v. Beattie (1843), 10 Cl. & Fin. 


1193. Poverty of father — ^Mother with means.] — 

Anon. (1821), Jac. 254, n., 264, n. ; 37 E. R. 848, 
849 ; aid} nom, Jackson v. Hankey, cited in 
Chambers on Infancy at pp. 29, 38, 81, etc., L. C. 


Annotations : — ^Refd. Talbot v. Shi^owsbury, Doyle tj. Wright 
(1840), 4My.&Cr.672; ReFynn(1848),2DeG.&Sni.467. 


1194. — The ct. will interfere with paternal 

rights only in cases of very gross misconduct. 
Comparative destitution is not a sufficient ground. 
— Px p, PuLBROOK (1847), 11 J. P. Jo. 102 ; sub 
nom. Re Pulbrook, 11 Jur. 185. 

1195. .] — Re Curtis, No. 1170, ante. 


I, Residence Abroad, 

1196. Whether father entitled to custody.] — 

Wellesley v, Beaufort (Duke), No. 2098, post. 


1197. Through guardian appointed by him.] 

-Re Tuomas, No. 1411, post, 

1198. .]~-Ee Crookes, [1887] W. N. 20. 


Sub-sect. 3. — Mother. 

A, In General, 

Grounds for granting or refusing custody to 
father, see Sect. 4, sub-sect. 2, ante, 

1199. Loss of maintenance from grandmother.] — 
Re Shaw (1840), cited 11 Sim. at p. 182 ; 69 E. R. 
844. 

*1200. Mother remarried — & without present 
means.] — Although the ct. has an absolute discretion 
under 2 & 3 Viet. c. 54, to give the custody of 
children under seven years of age to the mother, as 
against the father or testamentary guardian, yet 
where the father had left three gentlemen testa- 
mentary guardians of his children, & the mother, 
from long residence in India, was unacquainted 
with domestic & economic habits, &: had without 
the knowledge of the testamentary guardians, 
married a second time, & was without the means 
of personally contributing Uy the maintenance of 
the children, the ct. refused to take them from the 
custody of the testamentary guardians & place them 
in the care of the mother. — Shilltto v, Collett 
(1860), 24 J. P. 660 ; 8 W. R. 696, L. JJ. 

B, Misconduct, 

1201. Power of court — Habitual intemperance.] 

— Re Turner, Ex p. Turner, No. 1243, post, 

1202. Marital misconduct.] — Under 

Ouardianship of Infants Act, 1886 (c. 27), a. 5, 
the ct. has, after taking into account the various 
considerations mentioned in that sect., full 
jurisdiction to override entirely the common 
law rights of a father in relation to the custody 
of his infant children. In “ having regard to 
. . , the conduct of tlie parents & the wishes ^ 
well as of the mother as of the father,” the ct. will 
not treat the parents in an unequal manner or 
differently the one from the other, but will take 
the whole conduct & wishes of both parents into 


s. 7 ih) ; & beoaiise he was unable to 
satisfy the ct. that an order for the 
delivery of the custody of the child to 
him would be for Its welfare, such un 
order was refused. — B hown v, Part- 
UIDOK, [1924] 4 D. L. R. 461 ; 3 

W. W. K. 371.— -CAN. 

PART XI. SECT. 4, SUB-SECT. 2.— H. 

1194 1. Pwerty of father,]— Vfme the 
imdoubtod natural right of a father to 
the custody 8c guardianship of his child 
is undisputed. & while the law imputes 
ability & luolination to the parent to 
perform his duty to Ills child, the right 
is yet f oimded upon Ids actual capacity 
to discharge this duty, & his superior 
claim to the custody of his offspring 
may be suspended while the incapacity 
lasts. — Re Ferguson (1881), 8 P. 11. 
556.— CAN. 

119411. .) — Re Murdoch (1881), 

9 P. R. 132.- -CAN. 


PART XI. SECT. 4, SUB-SECT. 8.— A. 

p. Mother remarried — tSb without 
private means,] — G., a Protestant, died 
intestate in 1900. Upon bis death his 
widow, being in impoverishod circum- 
stances, enomsted the throe infant 
daughters of the marriage to a Protes- 
tant orphanage. In >n)y. 1901. she 
remarried with 0. a Roman CathoUc, 
& became a member of his church. It 
was admitted that if handed over to 
her the three inlapts, aged fifteen, 
seven, 8c four years, would be educated 
ea CathoUcB. means oonsieted 


only of a small farm of „ some 14 acres : 
— Held : the mother's application on 
habeas corpus for a transfer to her of the 
custody of the infants must bo refused. 
—He Grey, [1902] 2 I. R. 684.— IR. 

q. Children in cusiody of fathers 
agerU.] — The father of the infant 
children, under twelve years of age, 
was a Protestant, & the mother a 
Roman Catholio. She left him, taking 
the children, alleging cruelty on his 
part, & they both made statements 
complaining of each other’s conduct. 
The husband afterwai'ds took the 
ohlldren from her, placed them In the 
care of a l^resbyterian minister, resp., 
8c left the country, it was said for a 
temporary purpose. On an applica- 
tion by the mother for the custody of 
the children : — Held : she could not 
succeed against the father of the 
children ; 8c therefore oould not get 
an order against resp., his oustody 
being that of the father. — Re Ross 
(1876), 6 P. It. 285.— CAN. 

r. Religion differing from that of 
faXher.] — It does not follow that the qX, 
wiU not allow the mother the custody 
of the children simply because the 
religion of the mother differs from that 
of the^ father. — Re Thomson (1911), 
30 N. 2. L. R. 168.— N.Z. 

PART XI. SECT. 4, SUB-SECT. 8.— B. 

1201 1. Power of court — Habitual 
intemperance,] — The infant, a girl 
bom in 1908, wa8,^ln Jan. 1916, 
left by her fatner with bis sister, who 


continued to maintain & care for the 
child until the death of the father in 
1917, & afterwards. Later in 1917, 
the child’s mother, the father’s widow, 
applied for an order for the oustody of 
the child. The father was a Protestant, 
the mother a Roman Catholio. The 
child had been baptized in a Roman 
Catholic Church, so far as appoeu'ed, 
without objection from her fatner, but 
was being brought up as a Protestant 
by her aunt, without objection on the 
part of the mother, so far as appeared, 
until the application was made. There 
was evidence that the mother was 
addicted to the exoessivo use of in- 
toxicants, 8c evidence in denial of that. 
The infant was the eldest of four 
children, & the other three were In the 
oustody of the mother. The aunt had a 
oomfoxwble home ; while the mother 
had no house of her own 8c went out 
to work by the day, but had near 
relations who were able to help her to 
bring up 8c support the children : — 
Hela: the mother was not a suitable 
person to have the o\iBtody of the child, &; 
It was not in the child’s interest to take 
her away from tho care 8c custody of 
her a\mt. — Re Taggart (1917), 41 
O. L. R. 85 ; 39 D. L. R. 659 ; 13 
O. W. N. 189.— CAN. 

t. lU-usage.] — M. was oon- 

vioted of iU-uslng her hitant children, 
8c an order was made by the tnaglstrate 
before whom she was opnvioted. — Re 
Mahonbt’b Children (1892), 24 

N. S. R. (12 R, 8c a.) 80.— CAN. 
n, jPtserHon without valid 
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Sect, 4. — Grounds for granting^ refusing or removing 
from custody : Sub-sect. 3, B. Sects. 5, 6 <& 7 : 
Sub-sects. 1 <6; ?, w4.] 

consideration. The ct. will in a proper case give 
a mother the custody of her infant cmildren, not- 
withstanding that the mother may have been 
guilty of matrimonial misconduct. — Re A. Sc Ji. 
(Infants), [1897] 1 Ch. 780 ; 60 L. J. Ch. 692, C. A. 
Annotation Refd. B. v. B.. [1924] P. 176. 

1203. Mother living in adultery.] — Under 

a trust to pay the income of testator’s estate to 
his widow during widowhood, “ she maintaining, 
educating, & bringing up ” his children under 
twenty-one years of age, the widow as well as tho 
children takes a beneficial interest. The widow 
does not fulfil the implied obligation thrown on 
her in such a case if she is bringing up the children 
in the home in which she is living in adultery, & 
the ct. will withdraw them from her custody, will 
apportion the income between the widow & 
children, & apply an apportioned part for the proper 
bringing up of the children elsewhere. — Re G. 
(Infants), [1899] 1 Ch. 719 ; 08 L. J. Ch. 374 ; 80 
L. T. 470 ; 47 W. R. 491. 


Sect. 5. -RIGHT OF ACCESS. 

1204. Grounds for granting or refusing — Deser- 
tion without reasonable cause.] — The ct. will not 
make the order where the wife lias left her husband 
without sutllcient cause. 

Tho father of infants, before a petition was 
presented by their mother for access to them, etc., 
under 2 & 8 Viet. c. 64, wont with them to reside 
abroad. ^ The ct. ordered substituted service of 
the petition, but, at the hearing, declined to make 
the order, although the father had filed ailidavits 
& appeared by counsel, because the father & 
infants were resident abroad, & because a suit by 
the mother for restitution of conjugal rights was 
pending, which, if successful, would have the same 
effect as the order prayed . — Re Taylor (1840), 11 
Sim. 178 ; 9 L. J. Ch. 399 ; 4 Jur. 983 ; 59 
E. R. 842. 

1206. Misconduct of mother.] — A husband 

having separated from his wife in circumstances 
of grave suspicion as to her conduct, took from 
her the custody of their daughter, an infant of 
about eight years old. He subsequently sued for 
a divorce, alleging adultery by her on two distinct 
occasions. The suit failed, as the first alleged act 
of adultery had been condoned, & nothing more 
was proved on the second charge than levity & 
indiscretion. The husband, however, continued 
to live separate from his wife, & went to India in 


performance of his military duties, having pre- 
viously placed the child under the charge of his 
sister, refusing to allow access by the motner to it, 
on tho ground that this was best for the child. 
His conduct had throughout been very indulgent 
to his wife, & free from blame. The views of 
the mother as to the training of the child were 
antagonistic to those of the sister, who was also 
determined, as the mother alleged, that it should 
grow up a total stranger to her. A petition for 
access to the child having been presented by the 
mother under 2 & 3 Viet. c. 64 ; — Held : the ct. 
would not in the circumstances, interfere with the 
father’s arrangements for the training of the child, 

the petition was dismissed. 

Semole : where a child is resident in a foreign 
country, it does not follow that an order by the 
ct. under the Act for access to it by the mother 
cannot be carried into effect. — Re Wtnscom (1865), 
2 Hem. & M. 640 ; 13 L. T. 14 ; 29 J. P. 663 ; 
11 Jur. N. S. 297 ; 13 W. R. 452 ; 71 E. R. 673. 

1206. Change of religion — Access granted 

upon terms.] — Re Pell (1870), 2 Seton’s Judg- 
ments & Orders, 7th ed. p. 993. 

Annotation .•—Refd. F. V. F.. [1902] 1 Ch. 688. 

1207. Conditions determined by master.] — 

Infant child in custody of the mother, brought 
up by habeas corpus at the father’s instance. 
Ordered that the child remain with the mother ; 
the father’s access to be regulated by the master. — 
R. V. Wilson (1829), 4 Ad. & El. 645, n. ; 111 E. R. 
930. 

1208. Visits of children during holidays.] — 

Powell v. Powell (1843), 1 L. T. O. S. 336. 

1209. Form of order — Where parents living 
apart.] — Re Bartlett, Ex p. Bartlett, No. 1108, 
ante. 


Sect. 0.— RIGHT OF PARENT TO CHASTISE 

CHILD. 

Correction of children.] — See Criminal Law, 
Vol, XV., p. 792, Nos. 8547, 8554, 8550, 8557, 
8558. 

Delegation by parent to schoolmaster.]— 

Education, Vol. XIX., pp. 698 et seq. 


Sect. 7.— RECOVERY OF CUSTODY. 

Sub-sect. 1. — ^By Attachment for Contempt. 

See, generally^ Contempt of Court, Vol. XVI., 
pp. 6 et seq. 

1210. Disobedience to order — Committing cus- 
tody of child to mother — ^Time given lor compliance.] 


reason.] — The ct. refused to give the 
custody of ohlldren to their mother, 
who was able to provide for their moral 
& physical welfare, when she left her 
husband, without a valid reason & 
refused to return, tSc he was equally 
able tqprovlde for them. — S t. Thomas 
V. St. Thomas (1921), 48 N. B. R. 132. 
— CAN. 


6. — - — Exceptional circumstances.] 
— To justify the ot. In giving the 
custody of children to a gv^ty wife 
very exceptional oiroumstanoes must 
be slmwn. — V an dkr Veen v. Van 
HER Veen, [1923] N. Z. L. R. 794.— 


PART XL SECT. 6. 

0 . Grounds for granting or 


Infants (1913), 
25 W. L. R. 181 ; IS D. L. R. 160 ; 7 
Alta. L. R. 6i.—CAN. 

d. 


.. custody 

a child has been taken from its fathi 


of 
ler, 


its natural guardian, upon the ground 
that the father had forfeited by his 
oonduct his natural rights, & the 
custody had been given to the mother, 
no right of access having been reserved 
to the father, the onus rests upon the 
father to satiny the ot. that its original 
order should be varied by allowing the 
father any access to the child. — Re 
Mikeblsbn, Mikeelben V. Mikkeiabn 
(1915), 34 N. Z. L. R. 555.— N.Z. 

1209 

living 

(1913). 

109 ; 4 O. W. N. 844.— CAN. 

e. Visits to school.] — A father 
having secreted two of his children, 
aged respectively eight Sc eleven years, 
from their mother to prevent their 
belM brought up in the Roman 
CathoUo relmon, to which she be- 
long^, m>on the petition of the mother, 
pray^ for the oustody of the ohildtenj 
we pt* ordered that the husbaiid should 
disclose the whereabouts of the 



younger child. Sc that petitioner should 
be allowed access to him four times a 
year in the presence of the master of 
the school where he was being edu- 
cated. — lie Keith, Keith v. Keith, 
Keith v. Lynch (1877), 7 P. R. 138. — 
CAN. 

f. At all times .] — ^An Infant three 

S ears old was given to the oustody of 
tie mother, the father to have access 
to the child at edl times. — W ood v. 
Wood, [1919] 3 W. W. R. 246.— CAN. 

g. Expenses of wife in note for 
access.]— In a note for access to a pupil 
child at the instance of the mother, 
arising in a petition for oustody at her 
instance, the ot. granted her an 
interim award of expenses. — B onnar 
V. Bonnab (1913), 61 So. L. R. 54. — 
SCOT. 

PART XL SECT. 7, SUB-SECT. 1. 

h. Viaobedicnee of order — Com- 
mitting custody of child to nu^her .] — 
married woman living apart from 
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— A^ order made by the High Ot. of Justice 
(*^oate, Divorce Sc Admlty. Div.) under R. S. C., 
Ord. 59, rr. 4 a, 7, & Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), ss. 7, 11, that a wife be 
no longer bound to cohabit with her husband, on 
the ground of his desertion of her. Sc that the 
custody of the child whilst under the age of sixteen, 
be committed to his wife, may be enforced as to the 
custody of the chUd by motion for attachment. — 
Brown v. Brown (1898), 62 J. P. 568 ; 42 Sol. Jo. 
739. 

1211. Removal of child from Jurlsdlc- 

tlon.]-~By an order of ct. the custody of a child 
was given to the mother, the father being given 
liberty of access on certain days of the week. 
Both father & mother gave an undertaking not to 
remove the child out of the jurisdiction. The 
father, on one of the days on which he had access 
to the child, took her away Sc removed her out 
of the jurisdiction. The mother applied, for Sc 
obtained a rule for habeas corpus Sc a rule nisi for 
attachment against the father, but as he had left 
the country personal service upon him of the orders 
was impossible : — Held : the rule for attachment 
should be made absolute, & a writ of sequestration 
should also issue notwithstanding the absence of 
personal service upon the father. — R. v. Wigand, 
Re Wigand, [1913] 2 K. B. 419 ; 82 L. J. K. B. 
735 ; 109 L. T. Ill ; 29 T. L. R. 609, D. 0. 

Annot^ion: — ^tfentd. lie Suarez, Suarez v. Suarez, [1018] 

1 Ch. 176. 

1212. Failure to produce child In court — 

Disobedience to writ of habeas corpus.] — To a 

^vrit of habeas corpus issued at the instance of 
the parent of a child, which had been wrong- 
fully detained by deft., a return was made by 
deft, to the effect that, as he had, before the issuing 
of the writ, parted with the custody of the child 
so detained by him to another person who had 
taken her out of the jurisdiction, it was impossible 
for him to obey the writ : — Held : it was no excuse 
for non-compUanco with the writ that deft, had 
wrongfully handed over the child to another 
person, &, therefore, the return was bad. Sc an 
attachment must issue against the deft, for dis- 
obedience to the writ. — R. v, Barnardo (1889), 


23 Q. B. D. 305 ; 58 L. J. Q. B. 653 ; 61 L. T. 
647 ; 64 J. P. 132 ; 37 W. R. 789 ; 6 T. L. R. 673, 

0. A. 

AnnatedionB: — Dbtd. Barnardo v. Ford, Gossage’s Case, 
[1892] A. g. 326. Mentd. Oox V. Hakes (1890), 15 App. 
Gas. 506 ; O’Shea e. O’Shea & Parnell (i890), 15 P. D. 
59 \Re Evans, Evans v. Noton, [1893] 1 Ch. 252 : Seaman 
V. Burley, [1896] 2 Q. B. 344 ; Re Foreign Tribunals 
Evidence Act, 1806, Eccles v, Louisville 8c Nashville 
Railroad Co. (1911), 50 Sol. Jo. 74 : R. v. Manchester 
Local Profiteering Committee, Ex p, L. & Y. Ry. (1920), 
89 L. J. K. B. 1089. 

1213. .] — Lb Champion v. Lb 

Champion (1896), 40 Sol. Jo. 813. 


Sub-sect. 2. — ^By habeas corpus. 

A, In General, 

See, generally, Crown Practice, Vol. XVI., pp. 
248 et seq, 

1214. Jurisdiction of court — Infant in Ireland.] — 

The ct. agreed, that 12 Car. 2, c. 24, s. 8, extends 
to Ireland, Sc that the guardian appointed by the 
will may have ravishment of ward, as the guardian 
by knight’s service, or in socage at common law, 
yet habeas corpus granted ; but after ordered by 
King Sc Council to the Lord O. — ^Angles Y (Lord) 
V. OssoRY (Lord) (1075), 3 Keb. 528 ; 84 E. R. 
860. 

1215. Child in mother’s custody — Liability 

of wife’s trustees.] — Be Spence, No. 1251, post, 

1216. Application of rules of equity.] — 

Be Goldsworthy, No. 24, ante, 

1217. ,] — R. V, Gyngall, No. 25, 

ante, 

1218. Dispute as to right to custody — Not decided 
on return to writ.] — The intent of a habeas corpus 
is to provide against a restraint of liberty. But the 
ct. will not decide the right of guardianship over 
a minor, upon a return to a habeas corpus, — 
R. V, Smith (1730), Ridg. temp, H. 149 ; 7 Mod. 
Rep. 234 ; 2 Stra. 982 ; Cunn. 72 ; 27 E. R. 787. 

AmwtcUions : — Retd. 11. v. Dolaval (1763)» J Burr. 1434 ; Rc 
Lloyd (1841), 4 Scott, N. R. 200; R. v, Clarke (1857), 
7 E. & B. 186. 

1219. .] — (1) V., the daughter Sc 

widow of a Jew, having agreed with her father, 


her husband, petitioned for the 
custody of her olilldrcn under the age 
of twelve. A deed of separation was 
also filed executed between them in 
1852, which gave her the solo control 
of her children, then or thereafter to 
be born. An ex p. order was made 
upon the ground stated in the petition, 
verified by affidavits for the delivery 
of the ohildron to petitioner, which 
order upon a subsequent application 
the judge refused to rescind. Numerous 
affidavits were filed on both sides. A 
writ of attachment for contempt in 
not obeying the original order was by 
order of the judge issued from the C3t. 
of Q. B., 8c the husband moved against 
it for irre^arity. It was obfected 
that while in contempt by not having 
surrendered himself under it, ho could 
not be heard : — Held : he might 
nevertheless defend himself by objec- 
tions to the process if irregular ; an 
appeal would lie to the^ct. from the 
judge’s order ; admitting the right to 
make an ex p. order in ease of necessity 
no sufficient groimd was shown for it 
here ; the facts had not been properly 
stated in the first application, the real 
reason for applt. leaving her husband’s 
house Sc the arrangement then made 
between them having been withheld ; 
the subsequent hearing of both sides 
upon the merits, did not preclude him 
from taking advantage of these objec- 
tions against the odginal order, which 
was therefore set ailde. — Re Allbn, 
R. V, Allbn (1871), 31 U. C. R. 458 ; 
5 P. R. 443.— CAN. 


PART XI. SECT. 7, SUB-SECT. 2.— A. 

1216 i. Jurisdiction of court — Appli’ 
caiion of rules of equity.] — In dealing 
with an application for a writ of habeas 
corpus by a guardian to recover 
custody of an infant, the main con- 
sideration for the ot. is the infant’s 
welfare in its widest sense, moral, 
religious & physical. Due regard must 
be had to the ties of affection. The 
rules that guide the Ot. of Oh. in such 
matters are applicable to the cts. in 
this country also. If the infant is 
capable of forming intelligent opinions 
the ot. must take them into considera- 
tion. — S araswathi Ammal V. Dhana- 
KOTI Ammal (1924), I. L. R. 48 Mod. 
299.— IND. 

k. .] — Father Sc mother 

separated, the mother taking their 
infant of the age of thirteen months. 
She kept the infant until it was twenty 
months old, when the father, seeing 
it on the street, seized it & retained its 
custody. The mother obtained a rule 
nisi for a writ of habeas corpus. Objec- 
tion was taken that a ct. of common 
law & common law judges bad no juris-^ 
diction in such a case : — Held : 3rd 
R. S., o. 124, ss. 1-4, invest the Supreme 
CJt. with all Chancery powers, Sc under 
3rd R. Sii, o. 153. iJie Simreme C^. 8c its 
judges had ample jurisalotion to grant 
the writ of habeas corpus askedior. — Re 
Blaok, Cong. Dig. (1834-1889), pp. 
646, 647.— CAN. 

l. NeWicr party entitled to 

custody,] — The ct. will not interfere by 


habeas corpus to take an infant out 
of the custody of a person not lawfully 
entitled thereto, for the purpose of 
enabling a person equally imentitlod to 
obtain possession of it . — Re Ah Gw ay, 
Ex^. Chin Su (1893), 2 B. C. R. 343.— 

m. Decree of foreign court — 

Not binding,] — Applt. & rosp. were 
married in Illinois, 8c had their domieil 
there. They came to Alberta, bringing 
with them two children, who had boon 
born in Illinois. Another child was 
born in Alberta. Resp., the wife, left 
appot. & took tho youngest child vdth 
her, but did not leave Alberta. The 
husband went to (^/ollfornia, & from a 
ot. in that State obtained a decree of 
divorce, which also gave him tho 
custody of tho throe children. Ho then 
applied in Alberta for a habeas corpus 
for the production of the younrat 
child with a view to obtaining custody : 
— Held: granting the validity of the 
California decree, the decision as to 
the custody of the youngest child, who 
was a British subject 8c was Sc always 
had been v^thin the jurisdiction of the 
Alberta ct., was not binding on that 
ot,—Re Mott (1912), 20W. L. R. 
369 ; 1 W. W. R. 833 ; 5 D. L. R. 406 ; 
4 Alta. L. R. 193.— CAN. 

n. .] — Re KbnnA (1913). 5 

O. W. N. 392 ; 29 O, L. R. 690.— 

CAN. 

o. Infant ouf of jurisdiction,] 

—Re Hilkeb (1914), 16 D. L. R. 868 : 
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Infants and Children. 


Sect, 7. — Recovery of custody : Suib-aecL 2, A. db B, 
{ah jb) db (c).] 

that ho should have the care of the persons &> 
estates of her two infant children, So in the event 
of their death during minority, should receive 
a moiety of their property, & having adjured 
Judaism So married a Christian, on the petition 
of the children the ct. ordered that they should 
be delivered to their mother, guardianship not 
being assignable. So the agreement not purporting 
to bo an assignment, So the right of the mother to 
be guardian continuing notwithstanding her second 
marriage. 

(2) Bight of guardianship not decided on 
habeas corpus, 

(3) It has been truly said that the right of 
guardianship of the mother differs from that of the 
father ; she cannot devise as the father may by 
stat. Car. 2. The mother’s right abstracted from 
socage wliich is not here the case, there being no 
lands, arises from nature. She has a right to the 
custody of the persons So care of the education So 
tliis in all countries where the laws do not break 
in. . . . It must be admitted likewise that the 
mother had no right to assign the guardianship — 
no guardianship assignable except in chivalry 
(Lord Hardwicke, C.). — ^Villareal v. Melush 
(1737), 2 Swan. 533 ; 36 E. B. 719 ; sub nom. 
Da C'OSta Villa Real v. Hellish, West temp, 
Hai*d. 299 ; suh nom. Hellish v, Db Costa, 2 
Aik. 14, L. C. 

Jnnolalion : — As to (1) Reid. 11. v. Clarke (1857), 7 K. & B. 

18G. 

1220. Preliminary trial of issue.] — Re 
Andrews, No. 1129, ante, 

1221. Infant to be freed from improper restraint 
— Ultimate custody in court’s discretion.] — In 

cases of writs of habeas corpus directed to private 
persons, to bring up infants, the ct. is bound, 
ex dehito justitice, to set the infant free from an 
improper restraint : but they are not bound to 
deliver them over to anybody nor to give them any 
privilege. This must be left to their discretion, 
according to the circumstances that shall appear 


b^ore them (Lord Mansfield, C.J.). — ^E. v. 
Delaval (1768), 8 Burr. 1434 ; 1 Wm. Bl. 480 ; 
97 B. R. 013. 

Annoialions : — Befd. H. v, Oreenhlll (1836), 4 Ad. & El. 

624 ; Re Lloyd (1841), 3 Man. & G. 647 ; H. v, Clarke 

(1857), 7 E. & B. 186 ; Re Andrews (187^, L. R. 8 Q. B. 

i53 ; Thomasset v, Thomasset, [1894] P. 296. Mentd. 

R. V, Blake (1832), 4 B. & Ad. 366 ; R. v. Hears 8c OheOk 
1851), 2 Den. 79 ; St. Pancraa Pazish e. Clapham Parish 
I860), 24 J. P. 613. 

1222. Whether detention must be forcible — Or 
improper.] — The ct. will remove a child of tender 
years from the custody of the mother to that of 
the father, although there is no suggestion that the 
child is subject to any improper confinement or 
restraint, nothing being shown to prove that the 
custody of the father is improper. — Ex p, 
H‘Clellan (1831), 1 Dowl. 81. 

Annotations : — ^Befd. B. v. GreonliUl (1836), 4 Ad. Sc £1. 624 ; 

Re Taylor (1887), 3 T. L. R. 718. 

1228. -.] — The ct. wiU not grant a writ of 

habeas corpus to bring up the body of an infant, 
unless it be shown on affidavit that the infant is 
kept against her will. — Re ConNeij:. (1852), 10 
L. T. O. 8. 63. 

1224. Applicant must apply in person — Applicant 
out of Jurisdiction — Warrant of attorney to apply.] 

— Re Preston, No. 1238, poet, 

1225. Child not handed over to agent.] — 

On an application by habeas corpus by a father, a 
foreigner, for the custody of his children the ct. 
refused to hand over the children to the father’s 
agent, no valid reason being shown why applicant 
did not personally attend to receive them. — 
R. V, SCHERSCHEWSKY (1892), 8 T. L. R. 671. 

1226. Return to the writ — Sufficiency of.] — 
If a return, which on the face of it is ambiguous, is 
not fortified by affidavit, clearing up all doubt, it 
will be held evasive So bad. 

A return to a writ of habeas corpus^ that a child 
under fourteen “ is not detained by, or in the 
custody, power or possession, or under the care 
or control of deft., or any person employed by 
him : — Held : insufficient. — R. v, Roberts (1860), 
2 F. & F. 272. 


26 O. W. U. 385 ; 6 O. W. N. 82.— 

CAN. 

p. Contradictory affidavits.] 

— M., by toBtamontary appolutniont, 
named as guardians of his ohildreu a 
Roman Oatnolio cloivymau 8c a Roman 
Oatboilo layman. Tbo affidavits were 
contradictory as to whether M. had 
been a Protestant or a Roman Catholic, 
8c a habeas corpus was sought, directing 
the mother to surrender the children 
to the testamentary guardians : — 
Held: In such a oase, the ot. would 
not act on oontradiotory affidavits. — 
Re Makson (1869), 17 W. R. 794.— 
IR. 

q. .] — In on action against 

a third party at the instance of a 
father for the recovery of the custody 
of his child : — Held : Sheriff Courts 
(Scotland) Act, 1907, s. 5 (2), as 
amended by Sheriff Courts (Scotland) 
Act, 1913, 8. 3, sets up jurisdiction in 
the Sherill Ct. to deal with suoh an 
action subject to the power of the 
sheriff to remit to the Ct. of Session 
any action which he deems more 
appropriate to the jurisdiction of that 
ot. — MURRAY V. Forsyth, [1917] S. C. 
721 : 2 S. L. T. 83 ; 54 Sc. L. R. 558.— 
SCOT. 

r. Dispute as to right to custody .] — 
An infant duly committed to the oare 
of the Children’s Aid Society of Van- 
couver under Children’s Proteotion 
Act of British Columbia was by suoh 
society placed with P. as a foster 
parent. Subsequently another society, 
upon notice to the Children’s Aid 
Society of Vanoouver, but without 


notice to P., applied to the magistrate 
who made the order originmly, & 
obtained an order for tbo surrender of 
the child, on the grotmd that it was of 
a different religion from the society 
with which it was first placed. Upon 
suoh application the fact was ascer- 
tained that the child had been placed 
in a foster home, but its whereabouts 
was not disclosed by the officer appear- 
ing for the society. Later the second 
society, on obtaining this information, 
prooui^ an order for 8c served a writ 
of hdbeas corpus on P., directing him 
to produce the child. He appeared 8c 
moved to set aside the writ & the order : 
Held: although the first society was 
the legal guardian of the child when the 
second order was made, vet P. oould 
not be deprived of his legal rights with- 
out notice & without an opportunity of 
beiim heard ; the contract placing the 
child with P. divested the society of 
any authority to Interfere with his 
rights unless the child’s welfare de- 
manded that it should be withdrawn 
from his care . — Re Pilkington (1910), 
15 B. O. B. 456 ; 16 W. L. R. 144.— 
CAN. 

1822 1. Whether detention must be 
forcible — Or improper. Y-h. writ of 
habeas corpus lies only In oases where 
persons are ImpriBoned or deprived of 
their liberty, it will not issue In the 
oase of children old enough to ohooso for 
themselvee the persons with whom 
they wish to live, who manifest a desire 
to remain with their grandmother 
where they have every llbar^ 8c with, 
whom they have been brou^t up.— 


Re Osman (1918), Q. R. 27 K. B. 28^2.— 

CAN. 

1226 i. Return to the writ — Sufficiency 
of.] — A return was made by the mother 
of the Infants, in whose custody they 
were, to a writ of habeas corpus ob- 
tained by the father with the object of 
oompelling the delivery of their custody 
to him. The return stated that they 
wore all under twelve, the age men- 
tioned in R. 8. O. 1877, c. 130, s. 1 : — 
Held : upon demurrer, the retiun must 
be oonsldered in the light, not only of 
the common law, but of the statutory 
provisions with regard to the custody 
of Inlonti^ 8c the return was sufficient 
in law. — Re Smart, Infants (1886), 11 
P. R, 482.— CAN. 

t. Evidence,] — The provision In 
R. S. O. 1887, o. 70, s. *6, that the ct. 
or judge before whom any writ of 
habeas corpus is rettumable, may pro- 
ceed to examine Into the truth of the 
facts set forth in such return by 
affidavit or by affirmation, is per- 
missive only, 8c a judge bos power in 
suoh a case to direct that the evidence 
shall be taken vivd voce before him. 
In this matter it was directed that the 
evidence should be taken vivd voce, 8c 
it was further ordered that a foreign 
commission should Issue to take evi- 
dence abroad, 6c that the parties to ther 
application should be at liberty to 
examine each other for discovery 
before the hearing. — Re Smart, In- 
fants (1887), 1* P. R. 2. — CAN. 

a. Cesf#.}-— The ot.. when grant- 
ing an application for habeas corpus to 
compel reap, to give up the custody 
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1227. Onus of proof — ^As to impropriety of exist* 
ing custody.] — Re Goldsworthy, No. 24, ante. 

Disobedience to writ — Attachment.] — See No. 

1212, ante. 

B. Against Whom Writ Lies. 

(a) Mother. 

See^ generally^ Crown Practice, Vol. XVI., pp. 
248 ei aeq. 

1228. Against wife & wife’s mother.] — Ex p. 
r (1848), 12 J. P. Jo. 474. 

1229. Although no previous demand.] — The 

ct. granted a writ of habeas corpus, at the instance 
of the father of an infant between seven & eight 
years of age, commanding the mother, from whom 
appct. was divorced, & her father to bring the infant 
into ct., without any previous demand. — Ex p. 
Witte (1863), 13 O. B. 680 ; 21 L. T. O. S. 76 ; 

1 W. R. 289 ; 138 E. R. 1367. 

1230. Deserting of husband by mother*] — Ex p. 
Caldwell (1854), 22 L. T. O. S. 248 ; 18 J. P. Jo. 
86. 

(b) Grandparents. 

1231. Child placed with grandparent by parent — 
Application by testamentary guardian.] — The ct. 
will enforce, under a writ of habeas corpus, the 
right of the testamentary guardian to the custody 
of the children, against the grandmother, although 
they were originally placed in her care by the 
father. 

A father appointed two persons exors. of his 
will, & also guardians of the persons & estates 
of Ids children, & requested them, according to 
their discretion, to cause his children to be pro- 
perly brought up & educated : — Held : this 
appointment gave the guardians the right to the 
custody of the children, & the ct. therefore took 
them out of the custody of the grandfather Sc 
grandmother, against whom there was no objection 
whatever. Sc who, at the desire of the father, had 
come over from America to take care of them, Sc 
directed that they should be given up to the 
guardians. — R. v. Islet (1830), 6 Ad. Sc El, 441 ; 

2 Har. & W. 196 ; 6 Nev. Sc M. K. B. 730 ; 6 
L. J. K. B. 253 ; 111 E. R. 1233. 

Annotaiion : — Conid. Re Andrews (1873), L. R. 8 Q. B. 153. 

1232. Weekly payment for keep.] — Anon. 

(1853), 17 J. P. Jo. 310. 

1233. Child placed with wife’s father — Subse- 
quent desertion of wife — Knowledge of grand- 
parent.] — Ex p. Ratcliffe (1844), 4 L. T. O. S. 
140 A ; 8 J. P, Jo. 804. 

(c) Strangers. 

See, generally, Crown Pracjtice, Vol. XVI., 
pp. 248 et seq. 


1234. Writ will He.] — Habeas corvus for detain- 
ing a child under from her father, & rule for 
information nisi. — R. v. Ward (1762), 1 Wm, Bl. 
386; 96E.R. 218. 

1235. Infant absconding from father.] — The ct. 

will grant a habeas corpus in the first instance to 
bring up an infant, who had absconded from his 
father, Sc was detained by a third person without 
his consent. — Re Pearson (1820), 4 Moore, C. P. 
366. 

1236. Infant consenting to detention.] — As a 

general rule, the father of a female child under the 
ago of sixteen is legally entitled to her custody ; 
Sc she is not of an age to exercise a discretion to 
withdraw herself therefrom. Persons detaining 
such a child from her father’s protection, though 
with her consent, will therefore be ordered by 
this ct., on proceedings by habeas corpus, to give 
her up to her father. — R. v. Howes, Ex p. Bar- 
ford (1800), 3 E. & E. 332 ; 30 L. J. M. 0. 47 ; 
3 L. T. 467 ; 7 Jur. N. S. 22 ; 9 W. R. 99 ; 8 
Cox, C. C. 405 ; 121 E. R. 467 ; sub nom, R. v. 
Howse, Ex p. Barford, 25 J. P. 23. 

Annotations : — Consd. Ryder v. Ryder (1861), 30 L. J. P. M. 

&, A. 44. Apld. Mallmson v. Mollinflon (1866), L. R. 1 

P. & D. 221 ; Andrews (1873), L. U. 8 Q. B. 153. 

Consd. R. V. Prlnoo (1875), L. R. 2 C. C. R. 154 ; Re 

Aprar-Ellis, Agar-Ellls v. LasoellcB (1883), 24 Ch. D. 317. 

Reid. R. 17. Burrell (1863), 33 L. J. M. O. 54 ; R. v. Gyufrall, 

[1893] 2 Q. B. 232 ; Thomossot v. ThumosBCt, [1894] P. 

205. 

1237. Guardian appointed by spiritual court — 
Application by testamentary guardian.] — A child 
of ten years old shall on a habeas corpus be taken 
out of the custody of a guardian appointed by the 
Spiritual Ct., Sc delivered to one appointed by her 
father’s will. — R, v. Johnson (1724), 2 Ld. Raym. 
1333 ; 8 Mod. Rep. 214 ; 1 Stra. 579 ; 92 E. R. 
370. 

Annotations : — Consd. R. v. Smith (1733), Oimn. 72 ; R. v. 

Dolaval (1763), 3 Burr. 1434 ; R. v. Clarke (1857), 7 

E. & B. 186. Reid. Re Lloyd (1841), 4 Scott, N. R. 200. 

1238. Trustees.] — Upon an infant, a boy of the 
age of nine years, being brought up before the ct. 
by habeas corpus, it appeared that upon the 
occasion of her husband’s death, the mother then 
residing in India, gave over the child into the care 
of her late husband’s mother, who subsequently 
died, leaving all her property to this grandchild 
& his brother, Sc appointing two persons her 
trustees Sc exors., Sc the guardians of the child ; 
these persons acted, Sc had continued to act, as 
guardians. Sc were recognised as such, Sc approved 
of by the mother. Sc their conduct as guardians 
was not impeached in any way ; she, however, 
marrying again, & still residing in India, suddenly 
executed, conjointly with her husband, a warrant 
of attorney, authorising certain parties, therein 


au infant, lias juriBdlotlon to order 
payment by reap, of the costs of the 
application . — Re Prootob, [1903] 2 

l. R. 117.— m. 

b. .] — In habeas corpus pro- 
ceedings brought by the mother of an 
infant to recover the custody of her 
obild, the ct. ordered the persons 
against whom the prooeedings w'ere 
brought to pay to the mother her costs 
of the prooeedings. Including the 
expenses properly 6c neoessarily In- 
ourred by her in attending at the 
K. B. Dlv. for the purpose of taking 
over the infant into her custody . — He 
0*Brikn (1913), 47 I. L. T. 252.— 

m. 


part XI. sect. 7. SUB-SECT. 2.— 

B. (b). 

0 . OhUd ]^aoed wUh grandparent 
by aMrenAH on the oooasion of her 
Sjsoond marriage, placed her infant 
daughter, E., then nine months old, 


with her lather & mother. J. & his 
wife, with whom the child remained 
until she was seven & a half years old, 
at which time M. applied that a con- 
ditional order for a writ of habeas 
corpus to oause J. & his wife to hand 
bam her infant daughter to her should 
be made absolute : — Held : the hand- 
ing over of her child on her second 
marriage to her father & mother by 
M. did not amount to ** unmindful- 
ness of her parental duties ** within 
Custody of Cmldren Act, 1891 ; the 
mother of the child was, in the oircum- 
stanoes, a ** fit ** person to have the 
custody of the child within the Act, 
8c the conditional order for a writ of 
habeas corpus should be made absolute. 
— Rc Bbi£, [1808] 43 I. L. T. 35.— IR. 


PART XI. SECT. 7, SUB-SECT. 2.— 
B. (0). 

12841. FTri* IP<C lie.}— Where a child 
has been traced to the actual or virtual 
custody of a person who has no legal 


right to that custody, such person 
becomes responsible for the safe 
keeping of the child ; 8c the ct. will 
issue a habeas corpus, at the instance 
of the person having the legal right to 
the custody, in order that the child 
may bo brought iuto ot., or that it may 
bo ascertained, by the return, how the 
child has been disposed of. — Re 
Matthews (1860), 12 I. C. L. R. 233. — 
IR. 

1234 li. -.] — ^Whore a board of 

guardians desire to exercise the powers 
of parental control over pauper ohlldron 
a resolution to the ofleot that they are 
of opinion the parent of the c^d Is 
unfit is a condition procedent to the 
exercise ot such power. Where guar- 
dians assumed parental . control of 
ohlldren, without having passed such 
resolution, the ct., upon^e api^oaldon 
of the parent, granted a writ of habeas 
corjms directed against the gnardians 
to release such ohiimn. — Be M'Qlykn , 
11913] 2 L R. 337.— IR. 
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8ecU 7. — Recovery of custody: Srib-seoU 2, B. (c); 
sub-sects, 3 <fe 4. Sect. 8 : Svb-sects* 1, 2 cfe 3.] 

namedy to demand & receive the custody of the 
child. This demand had been made upon & 
refused by the guardians, & in consequence of such 
refusal application was made, under this warrant 
of attorney, for the habeas corpus. In these 
circumstances, the ct. refused to disturb the cus- 
tody of the child. 

Sernble : a party who is of right entitled to 
the custody of an infant cannot, by warrant of 
attorney, empower another person to apply to 
this ct. to change the custody. — Be Pbeston 
(1847), 6 Dow. & L. 233; 17 L. J, Q. B. 21 ; 
sub nom. Ex p, Preston, 10 L. T. O. S. 170 ; 
11 Jur. 1039 ; sub nom. Ex p, TEMPiiBii, 11 J. P. 
Jo. 850. 


AnnotatioTLs : — Consd. 11. v, Clarke (1857), 7 E. &; B. 186. 
Oistd. He Two Infant Cliildren, Ex p. Nickolls (1891). 7 
T. L. R. 498. 


1239. Nurse.] — R. v. Jackson, Ex p, Crinion 
(1847), 11 J. P. Jo. 837. 

124-0. .] — Upton, Exp. Forster (1852), 

J, P. Jo. 436. 

1241. Schoolmaster — Claiming lien for fees.] — 

Ex p. Vivian (1854), 18 J. P. Jo. 343. 

1242. Charitable institution.] — An infant of the 
age of ten years was brought up on habeas corpus 
upon the application of the mother, who was sur- 
viving parent, the father, who was a marine, 
having died without appointing a guardian. The 
object of the mother, who was a Roman Catholic, 
was to remove the infant from a school under the 
control of the Comrs. of the Royal Patriotic Fund, 
at which she had placed her in 1855, & to have 
her educated in a Roman Catholic school ; — Held : 

(1) the mother, as guardian for nurture was 
entitled to the custody of the person of the child ; 

(2) the ct. could not examine the infant as to her 
wishes or religious belief ; (3) the mother was not 
bound to educate her in the Protestant faith, nor 
had she lost her right over her by committing her 
to the care of the Comrs. of the Royal Patriotic 
Fund ; & the ct. was bound to order her to be 
delivered to her mother. — R. v. Clarke, Re Race 
(1857), 7 E. & B. 180 ; 20 L. J. Q. B. 169 ; 28 
L. T. O. S. 250, 252 ; 3 Jur. N. S. 335 ; 5 W. R. 
222 ; 21 J. P. Jo. 53 ; 119 E. R. 1217 ; subsequent 
proceedings, sub nom. Re Race, 1 Hem. & M. 
420, n. 


Annoiatiom : — Ae to (1) Consd. Hyde v. Hyde (1859), 29 
L, J. P. M. & A. 150. Apld. He Turner, Ex p. Turner 
(1872), 41 L. J. Q. B. 142. Consd. Re Ullee, Nawab Nazim 
of BeuirarH Infants (1885), 53 L. T. 711 ; Re Scanlan 
(1888), 40 Ch. D. 200 ; R. v. Gynsrall, [1893] 2 Q. B. 232. 
Reid. R. V. Howes (I860), 30 L. J. M. C. 47. As to (3) 
Apld. H. V, Bamado, Jones’s Case, [1891] 1 Q. B. 194. 
Refd. Re Scanlan (1888), 40 Ch. D. 200. Gmerally. Redd. 
Re Andrews (1873), L. R. 8 Q. B. 153 ; Re Aprar-EIUs, 
Agar-Ellls v. Lasoelles (1883), 24 Ch. I). 317 ; Re Two 
Infant Children, Ex p. Nickolls (1891), 7 T. L. R. 498 ; 
Thomasset v. Thomosset, [1804] P. 295. 


1243. .] — The mother of a child, between 

ten & eleven years of age, although a Roman 
Catholic, had consented to the child being placed 
in a Protestant school for destitute chudren. 
Being ill from consumption in a workhouse 
infirmary, she became, as she alleged, anxious that 
the child should be removed & placed in a home 
for poor children, so that she might be brought 
up in the mother’s own faith & in that in which the 
child had been baptised. She had, before being 
in the infirmly, lived in lodg^g houses, had neg- 
lected the child & had lived a drunken & immoral 
life. The father of the child was dead, & the child 
herself desired to remain in the school ; — Held : 
in these circumstances the ct. would not grant a 
habeas corpus to remove the child.—Re Turner, 


Ex p. Turner (1872), 41 L. J. Q. B. 142 ; 26 L. T. 
907 ; 30 J. P. 013. 

1244. .] — Where a widow without means 

had voluntarily placed her son, who had been 
baptised as a Roman Catholic, in a Protestant 
charitable school, & after a time desired to remove 
him that he might be brought up as a Roman 
Catholic, but the authorities of the school refused 
to allow her to do so, alleging that it was not for 
his benefit either to be given up to her or to have 
the course of his religious education changed : — 
Held : the authorities had no right to deta^ the 
boy from the custody of his mother, who was his 
laii^ul guardian. — ^R. v. Williams (1888), 58 
L. J. Q. B. 170 ; 6 T. L. R. 104, D. C. 

1245. .] — The manager of a boys’ home 

objected to return an infant to its mother, who had 
placed it there some years previously, on the 
ground that she would cause it to be brought up 
in the Roman Catholic religion. The infant had 
hitherto been educated as a Protestant. The 
father &; mother were Protestants when they 
married. The father had deserted his family, 
& it was not known whether he were living or 
dead. The mother, who, it was alleged, had lately 
become a member of the Church of Rome, desired 
to have the infant restored to her, & a gentleman 
of wealth was prepared to provide for its main- 
tenance, education, & advancement : — Held : the 
manager of the home had acquired no right of 
any ]j£ad over the child, & it must be given up to 
the mother. — R. v. Barnardo (No. 2) (1880), 
58 L. J. Q. B. 522, D. C. 


Sub-sect. 3. — By Force. 

1246. Whether Justified.] — Exp. Hopkins (1732), 
3 P. Wms. 152 : 24 E. R. 1009, L. C. 

Aniwtationa :— 'Rstd. Re Preston (1847), 17 L. J. Q. B. 21 ; 

Re Spenoo (1847), 16 L. J. Ch. 309 ; Re Agar-KlUrt, Agar- 

Ellis V. LascoUes (1883), 24 Ch. D. 317 ; R. v. Gynral, 

[1893] 2 Q. B. 232 ; Thomasset v. Thomasset, [1894] 

P. 295. 

1247. .] — The guardians of a young lady 

directed her teacher not to permit her to visit a 
relation, who was a tavern keeper. The young 
lady went to his house to spend an evening at 
Christmas, when the guardians sent two police 
officers to bring her away. The tavern keeper 
refused to let her go, & brought an action of 
trespass against the officers. They pleaded the 
general issue, & a verdict was given for £20 : — 
Held : the damages were excessive, & if the facts 
had been pleaded in justification, they thought 
that there would have been an answer to the 
action. — ^Fleming v. Pratt (1823), 1 L. J. O. S. 
K. B. 194. 

1248* .] — There is no general rule that a 

father who m^es a settlement on his infant child 
has a right to have an order made for the delivery 
of the child to him. 

A young woman, of the age of eighteen, the 
daughter of Jewish parents, & brought up in that 
faith, was induced by some persons of the Christian 
relimon to leave her father’s house. She embraced 
that reU^on & was baptised. She afterwards 
went to live with K., a widow lady, who was a 
Christian, So continued to reside there, being 
maintained by her. The father brought an action 
at law against the persons who had induced the 
wl to leave her home, & obtained a verdict with 
^0 dama^. Soon afterwards he settled £100 
on the infant, So this sum was paid to ct. A 
summons was then taken out in chambers 
in the name of the infant, by her brother as her 
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next Mend, asUng that he might be appointed iier 
raardian. This application was sanctioned by 
the father. A cross-summons was taken out in 
the name of the infant by K., as her next Mend, 
asking that she might be appointed guardian of 
the infant. K. did not propose to make any 
permanent provision for the infant, but stated 
her readiness to maintain her during her minority. 
There was some evidence to show that the father 
had attempted to regain possession of the infant, 
by force. The Vice-Chancellor saw the infant, & 
was told by her that she had been baptised into 
the Christian faith, & that she wished to continue 
in it. It appeared also that she was of a nervous 
temperament, & was in great dread of returning 
to her father's house. The Vice-Chancellor, under 
these circumstances, would not make any order 
for the appointment of a guardian to the infant, 
but upon an undertaking being given by K. to 
produce the infant upon the hearing of an 
application which might be made for a writ of 
hahecLS corpus, restrained the father from attempt- 
ing to obtain possession of the infant otherwise 
than by legal process. — Re Lyons (1809), 22 
L. T. 770 ; 18 W. R. 238, L. J. 

Annotation Refd. Re At?ar-Ellis, Agar-lflllis v. Lascollcs 

(1878), 10 Ch. D. 49. 

1249. Removal by testamentary guardian — 

From mother’s custody.] — Wliere two persons are 
appointed joint testamentary guardians of an 
infant under 12 Car. 2, c. 24, s. 8, trespass will lie 
by one of them against the other for the forcible 
removal of the infant from the lawful service of & 
against the consent of the other. 

Qu, : whether a testamentary guardian has the 
light of removing the infant by force from the 
possession of the mother. — Gilbert v, Schwenck 
(1845), 14 M. & W. 488 ; 14 L. J. Ex. 317 ; 9 
Jur. 093 ; 163 E. R. 667. 

Annotation : — Mentd. Alton r. Mifl. Ky. (1865), 19 C. B. N. S. 

213. 

1260. Removal by co-guardlan — From 

custody of other without consent — Trespass.] — 

Gilbert v. Schwenck, No. 1219, ante. 


was residing with them at some place which was 
not known to the husband ; but the trustees of her 
marriage settlement were in communication with 
her, & remitted dividends to her. The husband 
obtained a writ of habeas corpus against the 
trustees for the delivery of the children. The 
trustees stated, that the children were not in their 
custody or under their control. The ct. refused 
to make any order against the trustees, although 
they were aware of the residence of the mother ; 
nor would it control their right to transmit the 
dividends to her. — Re Spence (1847), 2 Ph, 247 ; 
10 L. .T. Ch. 309 ; 9 L. T. O. S. 241, 329 ; 11 Jur. 
399 ; 41 E. R. 937, L. C. 

Annotations: — Bold. Hope v. Hope (1854), 19 Beav. 2.37 ; 

Brown v. CollinH (1883), 25 Cli. I). 5(J ; Rosenberg r. 

Lindo (1883), 48 L. T. 478 ; He A. B. (1885), 1 T. L. Ji. 

657 ; Bamardor. McHugh, [1891] A. (J. 388 ; /icMcGrath, 

[18931 1 Ch. 143; H. v. Gyngall, [1893] 2 Q. B. 232 ; 

Thomasset v. Thomaaaet, [1894] P. 295. 

1262. Husband against wife.] — A wife left 

her husband's home without any reasonable cause, 
taking with her their only child. The ct., on the 
petition of the husband, ordered the wife forthwith 
to deliver the child into the hands of petitioner, 
with liberty to either party to apply in chambers 
as to access to the child. 

It may be that his conduct has disentitled him 
to what the law primd facie gives him, but it will 
require a ver^»^ strong case to justify a wife taking 
the law into her own hands, instead of doing what 
the law enables her to do, namely, to apply to the 
ct. for an order that the custody of the child may 
either be entrusted to her or continue with her 
if she already has the child in her own custody 
(North, J.).— Constable v. Constable 
34 W. R. 049. 


Sect. 8.~-PR0CEDURE AS TO CUSTODY. 

Sub-sect. 1. — Orders under Summary Juris- 
diction (Married Women) Act, 1895. 

See Husband Wife, Vol. XXVII., p, .669, 
No. 6151. 


Sub-sect. 4. — By Petition. 

1251. Jurisdiction of court to entertain — Petition 
by parent or guardian.] — The cases in which this 
ct. interferes for the protection of infants are not 
confined to those in which there is property. 
The ct. has jurisdiction, on the petition of a parent 
or guardian, to order infants to be restored to the 
pi-oper custody without a bill being filed. 

A mother had removed her infant children, & 


Sub-sect. 2. — Recovery op Custody. 
See Sect. 7, sub-sects. 1, 2, 4, atde. 


SuB-8E(rr. 3 . — ^Appeals prom and Variation of 

Order. 

1263. Order giving custody until further 
order ” — New facts subsequent to order — Motion to 


part XI. SECT. 7, SUB-SECT. 4. 

1251 i. Jurisdiction of court to enter- 
tain — Petition by parent or guardian,] 
— He Smart, Infants (1888), 12 

P. R. 635.— CAN. 

1251 ii. *.] — ^It may be proper 

in some oases to disregard the Intention 
of the Infants Act that applications 
for the custody of children be made 
by petition & not by way of state- 
ment of claim ; but if the question of 
the custody of children comes up 
as a corollary of a judgment in an 
action for alimony it should bo dealt 
with as a distinct matter Sc only after 
the question of alimony or no alimony 
has been determined, otherwise there is 
danger of all the considerations with 
regard to the custody of children not 
being properly taken Into account. — 
O'liRARYV. OObEABT, [1923] 1 D. L. R. 
949 : 19 Alta. L. R. 224 ; [1923] I 
W. W. R. 601 i revsg, 69 D. L. R. 63. 
—CAN. 


1261 iii. .) — Campbkll v. 

Campbell, [1920] S. C. 31 ; 57 Sc. 
L. R. 75.— SCOT. 


1251 Iv. 


-.]—Jec Low, [1920] 


S. C. 361 : 67 Sc. L. R. 296 ; 1 S. L. T. 
215.— SCOT. 


PART XI, SECT. 8, SUB-SECT. 3. 

d. Order giving custody ** until 
further order,**] — ^A father applied to 
a judge for a writ of habeas corpus 
directed to P., the custodian of his 
child. The application was dismis^, 
the order directing that the child 
should remain with P. until she 
attained ^the age of seven yews. 
Before the child attained that age two 
similar applications were made by the 
father to another judge, the first of 
which was refused, the second gifted. 
On appeal from this second judge : — 
Held : the decision of a jud^ on an 
application for habeas corpus is mm, 
subject only to an appeal to the 


Appellate Dlv., unless the facts arc 
changed ; the order of the hrst judge, 
which only disposed of the applica- 
tion until further order, was an answer 
to the application to the second judge. 
Sc as it was not shown that the first 
judge was unavailable to vary or set 
aside his own order no other judge had 
any jurisdiction to make any order for 
the custody of the child before she 
reached the age of seven years, bemuse 
it could not be done without varying 
or sotting aside the order of the first 
judge.— Rc Daviss (1915), 32 W. L. R. 
716.— CAN. 


e. Appeal,] — An appeal lies to the 
ct. from a judge's order with regard 
to the custody of children under twelve 
years of age. — Re Allen, K. v Allen 
(1871), 31U. C. R. 468.— CAN. 


1. Eifeetof acQuieseenee in order,] 

— The Dlv, Ct, varied an order of a 
judge ordering a father to take pro- 
oeedlngs by petition instead of by 


T 


J. — ^VOL. XXVI II. 
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Sect, 8 . — Procedure aa to custody : Suh^sect, 3. 
Part XII, Sect, 1: Svb-aect, 1.] 

vary to Judge of first instance.] — When an order 
is made under Infants Custody Act, 1873 (c. 12), 
s. 1, on the petition of a mother, giving the custody 
of an infant child to her until further order,* ^ an 
application to vary the order by reason of some- 


thing subsequent to its date should be made, not 
bv way of appeal, but by motion before the judge 
of first instsmce. Such a motion can be made by 
resp. to the original petition. The provision of 
sect. 1 of the Act, that the application shall be 
made by the mother by her next friend, applies 
only to the original petition . — Re Holt (1880), 10 
Oh. D. 115 ; 29 W. R. 341, 0. A. 


Part XII. — Religion and Education. 


Seot. 1.— REUaON. 

Sub-sect. 1. — During Lifetime op Parent. 

See^ now. Guardianship of Infants Act, 1925 
(c. 46). 

1254. Welfare of child — Interference by court. — 

Talbot V. Shrewsbury (Earl), Doyle v, Wright, 
Talbot v, Berkeley, No. 1300, post, 

1266. .] — Upon an application for the cus- 
tody of infant children the wishes of the father 
upon the question of religion are to be considered, 
& if there is no other matter to be taken into 
account his wishes prevail. That rule, however, 
is subject to this condition, that the wishes of the 
father only prevail if they are not displaced by 
considerations relating to the welfare of the 
(hildren themselves. It is the welfare of the 
children which fonns the paramount consideration, 
though, of course, it is still true that a suflBcient 
case must be made for going contrary to the 
father’s wishes. — Ward v, Laverty, [1925] A. C. 
101 ; 94 L. J. P. C. 17 ; 131 L. T. 014 ; 40 T. L. R. 
000 ; 08 Sol. Jo. 029, H. L. 

1266. Agreement by parents — Particular faith — 
Enforcement.] — Re Andrews, No. 1129, ante, 

1267. .] — An ante-nuptial aj^ee- 

ment that the children shall be brought up in a 
different religion fixim that of the father is not 
binding at law or in equity ; but such an agree- 
ment will have weight with the ct. in considering 
whether the father has abandoned his right to 
educate his children in his own religion. Where 
a father has not forfeited or abandoned his right 
to educate his children in his own religion, the ct. 
cannot i*efuse to order a child to be educated in 
that religion merely because it thinks that the 
child will be more happy & contented, or better 
provided for, if left with those who have the care 
of it. But, if a father has forfeited or abandoned 
his right to educate his children in his own religion, 
the ct. will consider only the happiness & benefit 
of the child, & will order it to remain in the care 
of those by whom it has been brought up, & to be 


educated in their religion ; although the child 
may not have so far imbibed the particular doc- 
trines of that religion as to render it dangerous to 
change its religious training. The father of infant 
pltf. was a Roman Catholic & the mother a Pro- 
testant. Before the marriage they made a verbal 
agreement that the boys should be brought up as 
Roman Catholics & the girls as Protestants. Pltf., 
who was a girl, was baptised in the Church of 
England. At the time of her birth her father was 
absent, ill of consumption, but was informed by 
letter of the mother’s intention as to the baptism. 
He replied, saying that a Roman Catholic priest 
would call on the mother. This was not done, & 
the child was baptised as a Protestant. The 
father died in Feb. 1803, when the child was nine 
months old, leaving no property for the support 
of his children. A few days before his death ho 
made a will whereby he directed that his children 
should be brought up in the Roman Catholic 
faith, & appointed his brother, who was a Roman 
Catholic, their guardian. After his death pltf. 
was allowed by the guardian to remain with her 
mother & her mother’s family, & to be brought 
up by them as a Protestant till she was nearly 
nine years old. The guardian then claimed that 
the child should be given up to him, & after long 
discussions applied for a writ of habeas corpus in 
the ct. of Q. B. The child was then made a ward 
of the Ct. of Chancei*y, being then nearly eleven 
years old, & the Lords Justices, having seen & 
conversed with her, were of opinion that she had 
not imbibed the distinctive principles of the Church 
of England to such an extent that it would be 
cruel or dangerous on that ground alone to have 
her educated in the Roman Catholic faith : — 
Held : notwithstanding, pltf. ought to be allowed 
to remain with her mother, & to be brought up 
in the Protestant religion. — Andrews v. Salt 
(1873), 8 Ch. App. 622 ; 28 L. T. 080 ; 37 J. P. 
374 ; 21 W. R. 616, L.JJ. 

Annotations : — Consd. Re A^ar-Ellls, Agar-ElUs v. Lascelles 
(1878). 10 Ch. D. 49 ; Re aarke (1882), 21 Ch. D. 817. 


habeas corpus for the custody of bio 
ohlldreu by making the habeas corpus 
to run oonourrontly with the petition ; 
— Held: the father had waiyed his 
right to appeal from the order direct- 
ing the hling of the petition by having 
complied with such order . — Re Smart, 
Infants (1888), 12 P. R. 635.— CAN. 

g. .1 — There Is no appeal to 

the general sessions from an order for 
the ouotody & oare of children under 
seot. 13 & subsequent sects, of 56 Vlot. 
o. 45 (O.) made by two justices of the 
peace sitting under seot. 2 of 58 Yiot. 
o. 62 (O.), amending the former Act. — 
Re Qkangbr & Kingston Children’s 
Aid Society (1897), 28 O. R. 665. — 
GAN. 

h. .1 — Upon an appeal against 

an order of the K. B. Div. on the 
return to a writ of habeas corpus 
Issued at the Instance of the fath^ 
of an infant against the mother. 


ordering that the infant should be 
placed temporarily in the custody of 
the mother with certain rights of 
access to the father: — Held: while 

S rimA facie the father was entitled to 
ic custody of his child Sc the habits 
& character of the father must be open 
to the gravest objections to defeat 
this right, yet as the order appealed 
from was of a temporary naturo Sc 
substantially an interim order, it 
should not now be interfered with, 
it being open to the father to present 
a petition to the Chancery Ct. for the 
permanent custody of the infant.— 
Re Dean (1920), 47 N. B. R. 392.— 
CAN. 

PART XII. SEOT. 1, SUB*SBCT. 1. 

*1264 1. Welfare of child — Interference 
^ courf.l — ^Whlle an infant is generally 
to be brought up in his father’s 
Dsligion, the rule should he departed 


from where the departure is shown to 
be for the welfare of the infant, that 
being the ultimate guide. — Re kenna 
(1913), 6 O. W. N. 392 ; 29 O. L. R. 
590.— CAN. 

1264 11. .] — Where the 

special facts nullify or negative the 
application of any rule of law or 
praotioe oompelling the ct. to yield 
to the wishes of a paront as to the 
religion of a child, the ct. is boimd to 
pay regard solely to the welfare of the 
ohud. — Re Connor, [1919] 1 I. R. 

— IR. 

1256 i. Agreement by parents — Parti^ 
cuktr faithr-^JB}nforcemcnt,h--A contract 
entered Into before mardage that the 
children ahall ho brought up in a par- 
ticular religion is not hinding on the 
husband Sc cannot be enforced in a 
ot. of equity .^ — Re Browne (1852), 
2 I. Ch. R. 161.— IR. 
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Apld. Rt Mevln. [1891] 2 Oh. 299. Befd. Re Elderton 
(IMS), 25 Oh. B. 220 ; Re Scanlon (1888), 40 Oh. D. 200 ; 
H. V. Barnardo. Jones’ Oaso, [1891] 1 Q. B. 194; Re 
McGrath. [1893] 1 Oh. 143. 


1268. Injunction.] — Protest- 

ant on his marriage with a Roman Catholic lady 
promised that the children of the marriage should 
all be brought up as Roman Catholics. Soon after 
the birth of the first child he determined that they 
should be brought up as Protestants, to which 
determination he adhered. At the time of the 
proceedings there were three children, girls, aged 
respectively nine, eleven, & twelve. The mother, 
unknown to the father, & in spite of his express 
directions, had so indoctrinated them with Roman 
Catholic views that ultimately they refused to go 
with their father to a Protestant place of worship. 
The father thereupon commenced an action in 
their names by himself as next friend, he being a 
co-pltf., to have them made wards of ct., & took 
out a summons in the action for directions as to 
their education. The wife then presented a 
petition in the matter of the infants, & of Custody 
of Infants Act, 1873 (c. 12), with a view to their 
being brought up as Roman Catholics. The judge 
dismissed the petition, & made an order on the 
summons declaring that the children ought to be 
brought up as members of the Church of England, 
& ought not to be taken to Roman Catholic places 
of worship, & restraining the mother from taking 
them to confession or to Roman Catholic places 


of worship without the consent of the father : — 
Held : (1 ) the father had not forfeited his right 
to have the children brought up according to his 
own religious views, & the ct. would aid him in 
enforcing that right, & the injunction had been 
rightly granted ; (2) the declaration ought to be 
omitted, leaving it to the father to do what ho 
considered to bo best for the temporal & spiritual 
welfare of the children. 

(3) Where religious principles have been instilled 
into the minds of chUdren of tender years, con- 
trary to the wishes of the father, the ct. will not 
privately examine the children to see the extent 
of the impression which has been created upon 
their minds. 

(4) The father has an absolute & uncontrolled 
right to direct the education of his children, unless 
he has forfeited such right by misconduct ; or has 
abdicated it by such a course of conduct as would 
render the resumption of it injurious to the interests 
of the children. — Be Agab-Ellis, Agar-Ellis v. 
liASCEiXES (1878), 10 Ch. D. 40 ; 48 L. J. Ch. 1 ; 
39 L. T. 380 ; 43 J. P. 36 ; 27 W. R. 117, C. A. 
Annotatione: — As to (1) OoiUld. Thomasset v. Thomasaot, 

[1894] P. 295. Beld. Re Olarko (1882), 21 Ch. D. 817. 
As to (4) Apld. Re Soanlan (1888), 40 Ch. D. 200 ; Re 
[18961 1 Ch. 740. Befd. 


Newton, 


Re McGrath, [1893] 


1 Ch. 143. 


1259. Judicial separation.] 

D’ Alton v. D ’Alton, No. 1435, post. 

1260. Welfare of child.] — 

Before the marriage of a Protestant with a Roman 


Catholic wife, the husband & wife signed an under- 
tcddng that all the children of the marriage should 
be brought up Roman Catholics. There was only 
one child of the marriage, a girl, who with the 
father’s consent was baptised as a Roman Catholic. 
When the child was about three years old, the 
father, who was in destitution, died at the house 
of M., a Protestant cousin of the wife, who was in 
good circumstances & had been kind to the family. 
The father, on his death-bed had commended his 
wife So child to her, & appointed no guardian. 
Soon after his death, the clmd, with the consent 
of her mother, who was statutory guardian, went 
to live with & was maintained by M., with whom 
she remained till she was seven years old, & there 
was a strong attachment between them. The 
mother then died, without appointing a guardian. 
After her death, her brother, who was a Roman 
Catholic, insisted that the child should be brought 
up a Roman Catholic, took her away from M. by 
force, & sent her to America, whence she was 
brought back under habeas corpus proceedings 
instituted by N., a Protestant brother of the father. 
Nothing had been said to M. by either father or 
mother as to the religious education of the child : 
— Held : (1 ) as the child had no parent or guardian 
the ct. had only to consider what was for her 
welfare, having due regard to the wishes of the 
father as to religious education ; (2) the ante- 
nuptial agreement was not binding on the father, 
&, though he acted during his life on the view that 
the chUd was to be brought up as a Roman Catholic, 
he was at liberty to change his mind, & it could 
not be inferred that in the events wMch had 
happened he would have wished the child to be 
taken from M., in order that she might be brought 
up as a Roman Catholic, a course which, in the 
opinion of the Ct., would not be for her benefit. — 
Be Nbvin (An Infant), [1891] 2 Ch. 299 ; 60 
L. J. Ch. 642 ; 65 L. T. 36 ; 7 T. L. R. 470, O. A. 

Annotation : — As to (2) Befd. Re McGrath, [1893] I Ch. 143. 

1261. Right of father to decide.] — Be Agab- 
Ellis, Agar-Ellis v. Lasoelles, No. 1268, ante. 

1262. Guardianship of Infants Act, 1886 

(c. 27).] — The rule that the father in his lifetime 
has the absolute right to decide what religious 
education his childi*en shall receive, & that after 
his death the guardians of the children are l^und 
to see that they are brought up in the religious 
faith of their father is unaffected by above Act. 
Accordingly, although under that Act a mother 
who survives the father of her children is now by 
law their guardian, either alone, when no guardian 
has been appointed by the father, or jointly with 
any g^uardian appointed by him, she has no ^eater 
powers as regards the religious education of the 
children than those which any g[uardian, appointed 
by will or otherwise, had at the pcb^ing of that 
Act ; &, unless under very special circumstances, 
she is bound to see that the children are brought 
up in the religious faith of the father, whatever 


1261 i. Right of father to decide.'^ 
Where a child is being brought up by 
Protestants in a religion different from 
that in \7hich the father desires it to 
be brought up the father has a right 
to insist on his wishes being con* 
sidered . — Re Kknna (1913), 5 O. W. N. 
392 ; 29 O. L. R. 590.— CAN. 

1261 ii. .]— In Bee. 1922, B. 

executed an instrument under seal, 
oalied a ** transfer of guardianship, ” 
committing his four Infant children 
to the care, guardianship, A control 
of a ohildren’s aid society, & con* 
sUtuting the society their guardian 
during minority. The Instrument 
oontmned a clause by which B. pur* 


ported to direct that the infants 
should be placed in a good 8c approved 
family home 8c brought up in the 
tenets of the Protestant faith. B. 
was a Roman Catholic, as had been his 
wife then deceased; but he was in 

S oor circumstances, & was led to be* 
ove that he could not obtain tho 
servloos of tbe society unless he agreed 
that tlm ohUdren should be brought 
up Protestants. An order of oom- 
nutment followed 8c it also oontained 
the Protestant clause. The society 
placed the ohUdren in Protestant 
homes. In 1923 B. applied for osl 
order that the children be placed m 
Roman Catholic foster nomM 
HOd: this was the father’s right at 


common law, preserved by the 
Children’s Protootion Act of Ontario 
Sc tho Infants Act.— Re Bigbas (1923), 
55 0. L. R. 57.— CAN. 

1261 iii. .] — A father has a right 

to direct 8c regoiate the religious fiuth 
in which his child shall be brouflbt 
up . — Re Brownk (1862), 2 I. ChTll. 
161.— IR. 

1261 iv. .]— The fa^er has a right 

to have his infant ohlldr^ brought up 
In the religion he professes, however 
laniniid 8c lukewarm ^ profeailon 
may be, even If he has allowed them to 
be christened in another church.— 
Re Thomson (1611), 30 N* Z. L. R. 
16S.— N.Z, 

T 2 
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Infants and Children. 


8ecL 1. — Religion: Sub-setts. 1, 2 d: 3.] 

that faith have been. Where the deceased 
father was a Protestant and the surviving mother 
a Koman Catholic, the ct. under the powers of 
sect. 2 of the Act, appointed two Prot^tants to 
act jointly with her as co-guardians of the infant 
children of the marriage, & directed that they 
should be brought up as members of the Church 
of England. — Be Scanlan (Infants) (1888), 40 
Ch. D. 200 ; 57 L. J. Ch. 718 ; 69 L. T. 699 ; 36 
W. R. 842 ; 4 T. L. R. 611. 

AnrwtatioTia : — Conid. Re Q , [1802] 1 Ch. 292. Apprvd* 

Re McGrath, [1803] 1 Ch. 143. field. Re Nevln, [1891] 
2 Ch. 299 ; II. v. Gyngall, [1893] 2 Q. B. 232 ; Rc Cole 
(1900), 16 T. L. K. 500. 

1268. Welfare of child.] — Ward v, 

Lavebty, No. 1 256, ante. 

1264. ** Custody or control ” — Includes religious 
education — Custody of Infants Act, 1873 (c. 12), 
s. 2.1 — Condon v. Vollum, No. 1190, ante. 

Illegitimate children.] — Bastard y, Vol. III., 
pp. 383, 384, Nos. 225-227. 


Sub-sect. 2. — After Death of Parent. 

See Guardianship of Infants Act, 1926 (c. 45). 

1265. General rule — Father’s religion followed.] 
— Stourton V. Stourton, No. 1433, post. 

1266. .] — The general rule is that an 

infant is to be brought up in the religion of the 
father. 

The mother of two infants, aged fifteen & eleven 
years respectively, became a member of the sect 
called “ Plymouth Brethren,” & endeavoured to 
bring the infants up in the tenets of that sect. 
The father of the children was at the time of his 
death a beneficed clergyman of the Established 
Church. Shortly before his death he professed 
some doubts, but died without any public renuncia- 
tion of the doctrines of that church. By his will 
he appointed his widow & a clergyman guardians 
of ms children. On the application of her co- 
guardian the ct. restrained the mother from 
educating the children in the doctrines &i from 
taking them to the chapel of the ” Plymouth 
Brethmn.” The ct. refused to examine the 
infants personally. — Be Newbery (1866), 1 Ch. 
App. 263 ; 35 L. J. Ch. 330 ; 13 L. T. 781 ; 12 
Jur. N. S. 154 ; 14 W. R. 360, L. JJ. 

Annotations : — ^Refd. Re Meado (1871), 19 W. R. 313 ; Re 

Agror-EUis, Agrar-Ellis v. LaecolleB (1878), 10 Ch. D. 49 ; 

Re Scanlan (1888), 40 Ch. D. 200 ; Re McGrath, [1892] 

2 Ch. 496 ; F. v. F., [1902] 1 Ch. 088. 


1267. -.] — Hawksworth y. Hawks- 
wobth, No. 1302, post. 

1268. .] — Be ScANiiAN (Infants), No. 

1262, ante. 

1269. .] — The ct. has jurisdiction to 

remove the legally appointed guardian of an 
infant, although the infant is not a ward of ct. A 
has no property. But its power is in such case 
limited to the removal of the guardian & the 
appointment of another who is willing to act ; 
no directions as to education can be given when the 
ct. has no fund under its control out of which the 
education can be provided. 

A Roman Catholic died leaving a widow & 
infant children. The widow, acting under the 
Guardianship of Infants Act, 1880 (c. 27), ap- 
pointed S. guardian of the infants, who had them 
educated as Protestants. The father had left no 
directions as to the religious education of the 
infants, & was proved to have been indifferent on 
the subject. An elder son had in the lifetime So 
with the consent of the father been brought up 
as a Protestant ; So the eldest of the infants, 
being of an age to judge for herself, preferred to 
remain a Protestant. The infants were not wards 
of ct.. So had no property : — Held : there were 
special circumstances taking the case out of the 
general rule that infants are to be brought up in 
their father’s religion ; So the ct., being of opinion 
on the facts that it would not be for the children’s 
welfare to interfere, refused to remove 8. from the 
guardianship, or to appoint another guardian to 
act jointly with her. 

In the present case it appeared that the father 
was in^uerent to religion So that there were 
practically no wishes of his to rely on So the ct. 
was not bound to play battledore So shuttlecock, 
contrary to its owm Terences from the facts of 
the case, with the religious education of the 
children, so as to interfere with the present 
guardian (Bindley, L.J.). — Be McGrath (In- 
fants), [1893] 1 Ch. 143 ; 62 L. J. Ch. 208 ; 67 
L. T. 636 ; 41 W, R. 97 ; 9 T. L. R. 05 ; 37 Sol. 
Jo. 45 ; 2 R. 137, 0. A. 

AnTwtaJtions : — Consd. R. v. Gyiigall, [1893] 2 Q. B. 232 ; 

Re Colo (1900), 16 T. L. H. 500. PoUd. Re Mathieson 

(1918), 87 L. J. Ch. 445. fiefd. ThomaBset v. ThomaHset, 

[1894] P. 295 ; Re Newton, [1896] 1 Ch. 740 ; Re W.. 

W. V. M., [1907] 2 Ch. 567 ; Ward v. Laverty, [1925] 

A. C. 101. 

1270. -.] — Be Cole (Infants) (1900), 
16 T. L. R. 500. 

1271. Express testamentary guardian.] — A 

father, by will, directed that his son should be 
brought up by certain persons, whom he named 


1268 i. Welfare of c/tiM.]— The 

right of the father to control the 
rellgioiiB training of his child con- 
Hid(>ircd in relation to the custody & 
the welfare of the child. — Re Story, 
[1916] 2 I. R. 328 ; 50 I. L. T. 123.— 
IR. 

PART XII. SECT. 1, SUB-SECT. 2. 

1 266 1. General rule — Father *8 religion 
followed^ — Whore the ot. has to deal 
with the question of bringing up an 
infant in a particular religion, It will 
regard that ot the father more than that 
of the mother ; but in the ease of an 
adopted child it will not interfere with 
the disorotion of the adopting father ; 
& will respect his preference, when the 
funds for the Infant’s support oome 
from him. — Re Pennington (1875), 
1 V. L. R. 97.— AUS. 

1265 ii. .} — A mother tes- 

tamentaiT guardian has no right to 
bring np her child in a reliirion different 
from that in which the Sdld’s fattier 
died, being his fixed r^lgion.- 


Hunt (a Minor) (1843), 2 Con. & 
Law. 373. — IR. 

1266 lU. .] — The religion of 

the father is to ho imputed to his 
infant children. — Re M’Conwat, R. 
V. Belfast Union Guardians, [1908] 
2 I. R. 343 ; 41 1. L. T. 86.— IR. 

1266 iv. .] — ^In the case of 

the father of a legitimate child, if he 
has not waived or forfeited bis right 
by conduct, the cts. will allow nis 
wishes to control tho faith of the child, 
even after his death. — Re Connor, 
[1919] 1 I. R. 361.— IR. 

1266 V. .] — ^Pupil children 

of a Roman Catholic father Sc mother 
were brought up as Roman Catholics. 
The mother having died, the father 
married a second wife, a Protestant, 
but before marriage be took a declara- 
tion from her that she would not Inter- 
fere with his full liberty *' to fulfil all 
his duties as a Gatholio.” Being on the 
int of goingabroad on military servioe 
left the children to the care of his 
second wife, with the regusst that she 


would “ stick to tho children.” Tho 
father was killed on active servioe. 
The Protestant stepmother having 
manifested an Intention to bring up 
the children as Protestants, the rela- 
tives of their father Sc mother presented 
a petition to the ot. craving that the 
obildron should be placed in the 
custody of their maternal grandmother 
In order that they might be brought 
up as Roman Cathollos ; — Held : other 
omcumstancos affecting the custody 
of tho children being equal, the fathor^s 
intention that they should be brought 
up in his religion must prevail ; A, 
in view of the attitude of the stop- 
mother, petition granted. — O’Donneli, 
V. O’Donnell, [1919] S. C. 14. — SOOT. 

k. Express testamentary directums.] 
— Testamentary guardians appointed 
by the father have a right to direct 
the reUgions education of a child 
according to the father’s wishes. — 
Re Browne (1862), 2 I. Oh. R. 161. 
— IR. 

l. Where no iesktmmtary direc- 
tions — Desire of /ofAer.] — Orphan 
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guardians, in the Boman Catholic faith. The 
fortune 1^ to the cMId by the father was very 
small, & he was maintained alternately by Boman 
Catholic & Protestant relations, without any inter- 
ference on the part of the guardians, till he was 
about fifteen, when the Protestant r^ation with 
whom he lived died. It appeared that he had 
been brought up principally as a Protestant, & it 
was alleged that he preferr^ the Protestant faith. 
The ct., under the special circumstances of the 
case, undertook to see the infant before making an 
order as to the mode of his education & mainte- 
nance. — ^WiTTY V, Marshall (1841), 1 Y. & C. Ch. 
Cas. 68 ; 5 Jur. 1079 ; 62 E. B. 794. 

Annotations: — ^Reid. Stourton v. Stourton (1857), 29 

L. T. O. S. 33 ; Re Meade (1871), 19 W. R. 313. 

1272* Not interfered with — Unless pre- 

judicial to child.] — Davis v, Davis, No. 1284, post 

1273. Where no testamentary directions — Pre- 
sumption of father’s wish — For education in his own 
religion.] — (1) The petition, having been presented 
by the infants was ordered to be amended by the 
insertion of a next friend. 

(2) Where the father has not loft nor expressed 
any direction or instruction as to the religion in 
which his infant children are to be educated, the 
ct. will assume that his wishes were, that they 
should be educated in his own religion. — Re North 

(1846), 8 L. T. O. S. 313 ; 11 Jur. 7. 

Annotation : — Consd. R. v. Clarke (1857), 7 E. & B. 186. 


1274. .] — The ct., as a general 

rule, will assume, in the absence of any express 
wish to the contrary, that a father desires ^ his 
children to be brought up in his own religious 
faith, &, when filling his place after his death, will 
direct the education of his infant children accord- 
ingly. When the child is ve:i^ young, directions 
wUl not be given as to its religious education ; but 
ite physical well-being will be principally con- 
sidered. 

A Boman Catholic died, leaving a daughter, 
who had been baptised into the Boman Catholic 
Church. His widow, who was a Protestant, was 
married again to a Protestant. The child was 
nearly three years old, & in delicate health; — 
Held: (1) the child, at such an age, ought not 
to be removed from the care of her mother, & the 
mother, with her second husband & a Protestant 
relative, ought to be appointed guardians of the 
child, until she was seven years old ; (2) no direc- 
tions as to the religious education of the cMd 
ought to be given at the present age of the chUd, 
but the guar^ans were ordered to apply respecting 
it when the child was seven yearn old ; (3) the 
appointment of Protestant guardians, in such a 
case, being contrary to the general rule of the ct., a 
declaration ought to be inserted in the order, that 
the child ought to bo brought up in the Boman 
Catholic faith. — Re Austin, Austin v. Austin 
(1865), 4 De G. J. & Sm. 716 ; 6 New Bep. 189 ; 
34 L. J. Ch. 499 ; 12 L. T. 440 ; 29 J. P. 691 ; 11 
Jur. N. S. 536 ; 13 W. B. 761 ; 46 E. B. 1098, L. C. 

Annotations : — FoUd. Hawksworth v. Hawksworth (ISH), 

6 Ch. App. 539. Beta. Re Meade (1871), 19 W. R. 313 ; 

Re Soanian (1888), 40 Ch. D. 200. 


1275. .] — ^BeNBWBBRY,No. 1266, 

ant€> 

1276. Discretion of guardian.] — Talbot v. 

Shrewsbury (Earl), Doyle v. Wright, Talbot 
V, Berkeley, No. 1306, post, 

1277. Discretion of mother.]— B. v, Clarke, Re 

Bacb, No, 1242, ante, ^ ^ 

1278. Ante-nuptial agreement between 

parents.] — Re Nevin (An Infant), No. 1260, ante. 


Sub-sbcjt. 3. — ^Loss op Bights by Father. 

1279. Profession of irreligion.] — Shelley v, 
Westbrooke, No. 1174, ante, 

1280. How far materiai.] — Lyons v, 

Blenkin, No. 1134, ante, 

1281. Foundation of reiigious sect — Not con- 
forming with accepted beiiefs.] — Thomas v, 
Boberts, No. 1175, ante, 

1282. Immoraiity.] — Shelley v, Westbrooke, 

No. 1174, ante, „ 

1283. What constitutes.] — Re Agar-Elias, 

Agar-Ellis V. Lascelles, No. 1118, ante, 

1284. Abandonment of rights — What constitutes 
— Neglect of religious education.] — ^Tho ct. will 
attend to the express wishes of the father, as 
contained in his will, with regard to the religious 
education of liis children, unless from neglect or 
otherwise, during the life of the father, the childly 
have been allowed to grow up in a different faith, 
4 fc great danger would arise to the moral & religious 
welfare of the children, if the ct. complied with 
the direction contained in the father’s ^will. 

There have been cases in which the guordia^, 
in neglect of their duty, have brought up the cMd 
in a system of religious belief inconsistent with the 
father’s wishes & in these cases the ct., having 
ascertained that the child hM imbibed strong 
religious impressions, has felt itself bound to^ see 
that the sacred duty imposed upon the guardians 
is discharged with a due regard to the welfare of 
the child. So again the father may during his 
life have so neglected the religious education of 
his child as to leave to the ct. no option but to 
allow the child to be brought up in accordance 
with the religious belief, which the child has 
acquired, notwithstanding the strongly express^ 
wishes to the contrary contained in the will of the 
father (Wood, V.-C.).— Davis v, Davis (1862), 26 

J. P.260; low. B. 245. ^ ^ ^ 

Annotations: — ^Beld. Hill v. Hill (1862), C L. 7^** 

Moado (1871), 19 W. R. 313 ; Re Agar-Ellifl, Agar-EJllH 

V. LascelleB (1878), 10 Oh. D. 49. 

1286. Delegation to mother.]— Where 

a Boman Catholic father, who lived till nis eldest 
child was seven years old, allowed the mother, who 
was a Protestant, to have the exclusive charge of 
the education of the children during his life, & 
they were with his full knowledge brought up in 
the Protestant faith, he was held to have abdicated 
his right to direct the religious education of his 
children; & the ct., in ordering a scheme to bo 
settled for their education, disregarded a direction 


children having been olandoBtinely 
taken from the custody of their undo, 
the testamentary guardian under the 
will of their father, who had prede- 
ceased his wife, by their a\mt, a Homan 
Catholic, claiming guardianship under 
an invalid instrument In her favour, 
signed by the mother of the children. 
Sc it appearing that their father, a 
Protestant, had desired the children 
to be brought up in his own faith, 
an order wcms made for their delivery 
to the custody of their unde as tes- 
tamentary guiurdian. — Re Chillmak, 


Infants (1894), 25 O. R. 268. — CAN. 

.1 — The ot. will be 

guided by the invention of the fathom 
as to the faith In which his children 
shall be brought up. — Re Ebllkbs 
(1856), 5 I. Ch. R. 328.— IR. 

PART^II. SECT. 1, SUB-SECT. 8. 

12861. Abandonment of rights — What 
constihUes — Ddegation to mother,)^ 
A father, a professed Roman Catholic, 
had his children baptised by Homan 
Catholic priests. Sc their births entered 


in a Douay Bible; but they never 
during his life attended Roman 
Catholic worship, except on one 
oeoaslou of great solemnity, to m 
Mass performed by way of speotac^. 
He had a Protestant governess for 
the younger, & placed wie two elder 
chlldien at a Protestant school. Sc 
they, with his sanction, attended wor- 
ship at a Protestant church, & wm 
generally brought up as Protestants* 
By will he appointed hi* wife, a Pro- 
testant, their testamentary guardians : 
—Held; the children, who were wards 
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in hia will that they should be brought up in the 
Homan Catholic faith. — H ill v. Hill (1862)( 31 
L. J. Ch. 606 ; 6 L. T. 99 ; 26 J. P. 420 ; 8 Jur. 
N. S. 609 ; 10 W. H. 400. 

Annotaiions : — ^Folld. Andrews v. Salt (1873), 8 Ch. Apn. 
622. Crionsd. Andrews (187.3), L. R. 8 (2. B. 163j ice 
Clarke (J882), 21 Ch. D. 817 ; fiJcSoanlan (1888), 40 Ch. D. 
200 ; He Nevin, [1891] 2 Ch. 290. Bafd. Re Ajrar-Ellia, 
Agrar-Ellis v. Lascelles (1878), 10 Ch. D. 49 ; Re MoQrath, 
[1892] 2 Ch. 406. 

1288. .] — An Englishman, who 

was a Protestant, in Oct. 1869, married in Ger- 
many a German lady who was a Homan Catholic. 
Previously to the marriage a written agreement 
was signed by them both, which provided that the 
children, if any, of the marriage should be educated 
in the Homan Catholic faith. After the marriage 
the husband & wife lived together in Germany. 
He never attended a Protestant place of worship, 
but often went to mass with his 3^e. There were 
three children of the marriage — a, daughter bom 
in 1871, a son bom in 1873, & another daughter 
bom, just after the death of the father, in Apr. 
1876. The first two children were, with the 
father’s knowledge, baptised as Homan Catholics, 
in the case of the son, a Homan Catholic priest 
in England, whom the father knew, acted as god- 
father at the request of the father himself. The 
father allowed the mother to bring up the two 
children as Homan Catholics. He died intestate, 
& had not appointed any guardian to his children. 
His only property was some real estate in Lanca- 
shire, worth more than £2,000 a year, which 
passed to his infant son as his heir-at-law, subject 
to the life estate of the paternal grandfather, who 
died in 1881. The mother had no fortune of her 
own. She, as next friend of the infant son, in 
1882 took out a summons for the appointment of 
a guardian &; the settlement of a scheme for his 
maintenance & education. She desired that he 
should be educated in the Homan Catholic faith. 
The paternal relations, on the contrary, wished 


that the infant should be brought up as a Pro- 
testant : — Held : (1 ) the father by his conduct had 
abandoned ^ right to have the child brought 
up in his own faith, had indicated a wish that 
he should be brought up as a Homan Catholic ; 
(2) under the circumstances it would be most for 
the benefit of the infant that he should be educated 
in the Homan Catholic faith ; (3) an allowance of 
£800 per annum out of the i^ant’s income was a 
proper allowance to be made to his mother by 
way of maintenance. — Re Clabkb (1882), 21 
Ch. D. 817 ; 61 L. J. Ch. 762 ; 47 L. T. 84 ; 31 
W . H. 37. 

Annotation : — Aa to (1) Reid. Re McGrath, [1893] 1 Ch. 143. 

1287. -.] — Re McGrath (Infants), No. 
1269, ante. 

1288. -.] — Re Newton (Infants), No. 
1189, ante. 

1289. Infant attaining majority.] — Re Aoar- 
Ellis, Agab-Elus V . Lascelles, No. 1118, ante . 


Sub-sect. 4. — Control op the Court. 

See Custody of Children Act, 1891 (c. 3), s. 4 ; 
Guardianship of Infants Act, 1926 (c. 46), s. 1. 

1290. Jurisdiction of court — Infant out of juris- 
diction.] — ^An order may be obtained at the instance 
of testamentary guardians resident within the 
jurisdiction declaring the religious faith in which 
infant wards of ct. ought to be brought up, 
although the infants are residing out of the juris- 
diction of the ct, with their mother, who is their 
other testamentary guardian. — Re Montagu, Re 
Wroughton, Montagu v. Fbsting (1884), 28 
Ch. D. 82 ; 64 L. J. Oh. 397 ; 33 W. R. 322 ; 1 
T. L. H. 11. 

1291. Infant not ward of court.] — Re Mc- 
Grath (Infants), No. 1269, ante. 

1292. Application to court — Effect of delay.] - 

Re Andrews, No. 1 129, ante. 


of ot., Bhoold bo brou^fht up aa 
Protestanta. — He Kellers (1856), 5 
I. Ch. R. 328.-~IR. 

1285 11. -.] — ^A Roman 

Catholio father, married to a Protes- 
tant, had all his children, eight in 
number, baptised by Homan Catholio 
clergymen, but permitted the children, 
when of Bufflolent age, to rooeiyo in- 
struction & attend divine service as 
Protestants. They did not receive any 
religious instruction as Homan Catho- 
lics, nor attend the Catholio worship. 
The father died in the life of the mother, 
who afterwards was obliged to enter 
the workhouse, & there registered 
the children aa Protestants. The 
mother died leaving the eldest child 
about twelve years of age, & the 
youngest about one. Her wish was 
that the children should be brought 
up as Protestants. The husband on 
his deathbed was attended by a Homan 
Catholic priest, & it was alleged that 
ho had expressed a wish that the 
children should bo brought up as 
Homan Catholics ; but evidence was 
given that he heCd subsequently ex- 
Pwssed a different wish : the 

^ildren were to bo brought up as 

(Minors) 

a858). 8 I. Oh. H. 291 ; Drury temp. 
Nap. 358 ; 11 Ir. Jur. 192.— IR. 


1287 i. 


-.] — An infant, 

.M.. . 


whose father was a Roman Catho 
& whpM mother was a Protesta 
was with the f ather*s consent, broui 
up In the religion of the mother ui 
she was about twelve years of a 
When, on the death of the mother, i 
was^mmltted to the care of relaii' 
of the mother, 8c attended 8c fixu 


heoame a member of the Presbyterian 
Church. The father then, for the 
first time, insisted upon the child 
returning to live with him, & receiving 
instruction with a view to becoming 
a member of the Homan Catholic 
Church. M., having been brought 
before a judge of the ct., in obedience 
to a writ of habeas corpus, the father 
applied for an order to have her re- 
turned to his custody & control. 
The judge saw M., aa a mode of deter- 
mining what would be for her welfare, 
& found her to be a young girl of much 
intelligence, thoroughly understanding 
her position, most pronounced in her 
religious views, & strongly opposed 
to returning to her father’s house, even 
for a period. He was of the opinion 
that the father’s conduct, from the first 
up to the time of his second marriage, 
was Buoh as to bring about the condi- 
tions of which he oomplalnod, by per- 
mitting M. to be brouimt up in a faith 
different from his own,.imtil she had 
reached an age when her feelings 8c 
oonviotions were settled 8c confirmed, 
8c then, to gratify a oaprloe of his 
own, seeking to compel her to change 
the faith In which she had been edu- 
cated. He refused the order applied 
for, on the ground that the ot. ought 
not to lend its assistanoe in such a case, 
8c that the father must abide by the 
consequence of his own indifference 
at a time when his child’s ideas were 
being formed & matured* On appeal : 
-^Held : the judge was right in refusing 
the order applied for, & the ct. shoula 
not aid the father in rMfainlng control 
of the person of his ohlid, except upon 
1^ glyhig an undertaking utat she 
shouKl enjoy complete religious Im- 


dom, 8c she should not be removed out 
of the jurisdiction of the ct . — He 
Marshall (1900), 33 N. S. H. 104.— 

CAN. 

128711. .] — Re Shanahan 

(1852), 20 L. T. O. S. 183.— JR 

1287 iii. ) — The ot. will not 

interfere with the right of a father to 
direct 8c regulate the religious faith 
in which his child shall be brought up 
unless there is an abuse of parental 
authority. To Insist on bringing up 
the child in his own religion, notmth- 
standlng a verbal agreement to the 
contrary, entered into before marriage 
with hlB wife, is not an abuse of 
parental authority which will Induce 
the ot. to interfere . — Re Browne 
(1852), 2 1. Oh. H. 151.— IR. 


PART XII. SECT. 1, SUB-SECT. 4. 

n. Jurisdiction of court. ] — Re Howard 
(1909), 14 B. a R. 807 ; 11 W. L. 11. 
367.— CAN. 


o. .] — Serriltle: the Ct. of Ch. 

alone controls the religious educa- 
tion of minors when testamentary 
guardians oonsent to act . — He Marson 
(1869), 17 W. R. 794.— IR. 


p. .1 — The ot. has jurisdiction 

to appoint a guardian to aot with 
the mother after the father’s death, In 
order to insure the infante being 
brought up m the religion of the father ; 
8c the fact that the Infants have no 
property, Sc that the father was an 
aUen, doee not afleot the jurisdlotion. 
— Re Maobbs IlNFANTS), [1898] 81 
L. B. Ir. 618.- 
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1293. Religious belief already formed.] — Lyons 
V. Blbnkin, No. 1131, ante. 

1294. .] — Stourton v. Stototon, No. 1433, 
post. 

1295. .] — Davis v. Davis, No. 1284, ante. 

1296. .] — ^Andrews v. Salt, No. 1267, ante, 

1297. .1 — Be Newton (Infants), No. 1189, 
ante. 

Compare No. 1302, post. 

1298. Child of tender years.] — Be Austin, 
Austin v. Austin, No. 1274, ante, 

1299. Examination of infant by court — To ascer- 
tain state of belief.] — Stourton v, Stourton, No. 
1433, post. 


1300. .] — Be Newbery, No. 1266, 

ante. 

1301. .] — Lyons, No. 1248, ante. 

1302. .] — (1) The proper religion in 


wliich an infant should be brought up is that of 
its father. 


(2) It is improper for the ct. to question a child 
of eight & a half years upon doctrinal points, so as 
to try to ascertain whether she has any predilection 
for one religion over another. — Hawksworth v. 
Hawksworth (1871), 6 Ch. App. 539 ; 40 L. J. Ch. 
634 ; 25 L. T. 116 ; 35 J. V. 788 ; 19 W. R. 735, 
L. JJ. 

Annotaiiom : — As to (1) Expld. Andrews v. Salt (1873), 8 
Ch. App. 622. Consd. Re Clarke (1882), 21 Ch. D. 817. 
Expld. lie Nevin, [1891] 2 Ch. 290. Consd. Re MoOrath, 
[1893] 1 Ch. 143. Refd. Re Andrews (1873), L. R. 8 Q. B. 
133 : Re Agar*ElliB, Affar-Ellis v. Lnscollea (1878), 10 
Ch. D. 49 ; Re Scanlan (1888), 40 Ch. D. 200. As to (2) 
Consd. Andrews v. Salt (1873), 8 Ch. App. 027, n. ; Re 
Agar-Ellis, Agar-Ellls v. Laacelles (1878), 10 Cn. D. 49. 
Refd. Re Nevin, [1891] 2 Ch. 299. 

1303. -.] — ^Andrewsv. Salt, No. 1267, 

ante. 

1304. .] — Be Aoar-Ellis, Agar- 

Ellis v. Lascelles, No. 1258, ante. 

1306. .] — ^By an order of Apr. 1904, 

the son & daughter of a Jewish father, then aged 
respectively ten & eight years, were directed to be 
brought up in their father’s religion, &, both 
parents being dead, were placed in a Jewish house- 


hold for this purpose. In Mar, 1907, the boy 
wrote to his guardian that he no longer wished to 
be educated as a Jew. This letter was sent to the 
judge, who, after interviews with the bov further 
inquiries, came to the conclusion that the welfare 
of the boy demanded his sanction to a change in 
his religious education, & he accordingly made an 
order that both infants should be henceforth 
brought up in the Christian religion ; — Held : it 
would be morally injurious to the welfare of the 
boy not to give effect to his wishes, but as there 
was no evidence to justify any order changing the 
religious education of the girl, this portion of the 
order must be varied. 

In all orders relating to the religious education 
of a ward of ct. the words “ until further order ’* 
must, from the nature of the case, be deemed to 
be inserted.— W., W. v. M., [1907] 2 Oh. 557 ; 
77 L. J. Ch. 147, C. A. 

Interference on ground of father’s conduct — 
Court disregarding father’s wishes.] — See Sub-sect. 
3, ante. 

1306. Benefit of Infant — Pecuniary benefit.] — 

(1) Where a ward of ct. is in the custody of its 
mother, the ct. will exercise a discretion, whether 
it will order it to be delivered up to its testamentary 
guardian. 

(2) Where the testamentary guardian, who was 
a Roman Catholic, allowed his ward, the child of 
a Roman Catholic father & Protestant mother, to 
reside with the paternal uncle of the ward, who 
was a Roman Catholic, the ct. declined to interfere 
with the religious education of the ward. 

The circumstance that it will bo more for the 
pecuniary interest of the child to be educated in 
one religious faith than in another will not induce 
the ct. to interfere with his religious education. 

Semhle : the ct. will not now, under any cir- 
cumstances, interfere with the testamentary 
guardian, as regards the religious faith of his 
ward. 

Great deference is always paid by the ct. to 
the wishes of the father, as to the religious faith 


1293 1. Religious belief already 
formed.] — Re Mabstiall (1900), 20 
C. L. T. 136 ; 33 N. S. R. 104.— CAN. 

1208 ii. .] — Re FAliLON (un- 

dated), cited 6 I. Ch. R. 328.— IR. 

1298 iii. .] — The circumstances 

that the children have, for several 
years after the father’s death, been 
brought up in a particular faith, is 
one which should have weight with 
the ot. as to those of the children who 
are of an ago to have formed opinions 
on religious subjects. — Re Kbllebs 
(1866), 5 I. Ch. K. 328.— IR. 

1293 iv. .] — The actual conscien- 

tious convictions of a minor who has 
arrived at the age of conscious re- 
sponsibility are to be secured against 
pressure or coercive influence. — Re 
Browne (1858), 8 I. Ch. R. 172 ; 
Drury temp. Nap. 351. — IR. 

1293 V. .] — ^Although the ot. has 

jurlsdiotion to Interfere with the autho- 
rity of a father over his children, & 
will. In a proper ease, exercise that 
Jurisdiction, whether the children be 
possessed of property or not, such 
authority is of a very sacred nature, 
& ought not to bo interfered with 
except in very extreme cases. When 
a father has voluntarily permitted his 
children to bo instructed in the tenets 
of a particular religious body, & those 
tenets have become so rooted in the 
children’s minds that they cannot be 
shaken without Imminent risk of de- 
stroying all religiouB belief whatever, 
the ct. will not allow him afterwards 
to insist on a radioid change ot religious 
instmetlon; but when It appears that 
no such rooted belief has yet been 


engendered, the ot. will not Interfere 
merely on the ground that he had 

E reviously agreed not to disturb suoh 
elief. — jRc Meade (Minors) (1870), 19 
W. II. 313.— IR. 


1293 Vi. 


-.]--Tho Ot. of Ch. has 


Jurlsdiotion to prote<^ t the oonscientlous 
convictions of a minor, although ad- 
verse to the roli^on or even lo the 
declared wishes of a living father who 
has not forfeited his parental authority 
by any misoonduot, but such Jurisdic- 
tion is only to be exercised mth ex- 
treme caution. If the case for inter- 
ference under suoh ciroumstanoos be 
rested solely on the ground ot tho 
ohild’s religious oonviotions, it must 
bo ostablisned with reasonable oer- 
taliity that they have some root, Sc 
are entertained by a mind of IntelU- 
gonoe adequate to imdorstaud their 
unportanoer Sc with stability capable 
of adhering to them ; & In order to 
inform itsm on those points, the ot. 
may. by a personal interview, test the 
opinions Sc wishes of the obild . — Re 
(Dumes (1877), 11 I. R. Eq, 465. — IR, 
1298 i. Child of tender years .] — It was 
urged that the father had a right to 
have children broiuht up as Presby- 
terians, Sc that the mother Sc hor^ 
mother were both members of the 
Salvation Army : — Held : this question 
was not a pressing one owing to tho 
tender of the Infants : the father 
might rfilso It again; having regard 
to the wide discretion given by R. B. O. 
1887, o. 137, 8. 1, the Judm waa freed 
from any possible obligation to make, 
upon the application of the father, an 
order which would be reversed on the 
application of the mother. — Re Dick- 


son (1888), 12 r. R. 659.— CAN. 

1298 ii. .] — A child of tender 

years has no religion of its own, nor is 
the question of its religion a pressing 
one ; it cannot properly bo designated a 
Roman Catholic or a Protestant child. 
—Re Kbnna (1913), 5 O. W. N. 392 ; 
29 D. L. R. 690.— CAN. 

1299 i. Examination of infant by 
court— 'To ascertain state of belief .] — 
Tho ct. will regard the feelings & views 
of an infant of fourteen as to her 
religious oduoation, if suoh views are 
definitely formed. Sc will take steps 
to ascertain her own independent 
views, if possible, apart from any 
extraneous influence. — Re I’bnning- 
TON (1875), 1 V. L. R. 97.— AUS. 

129911. .] — Re MAIU3HALL 

(1900), 33 N. S. R. 101.— CAN. 

1299 iii. .] — A ward of ct., 

aged about nine years, who had been 
ordered to be brought up as a Homan 
Catholic, was, in disobedience to the 
orders of the ot., removed out of the 
Jurisdiction of the ot. by one of her 
relatives, & educated in the doctrines 
of the Established Church. At the 
age of fifteen years she was brought 
back within the Jurisdiction. The 
Lord Chancellor, having, in a personal 
interview with her, been convinced 
that she was Jiorself attached to the 
reU^ouB opinions In which she had 
been brought up, ordered her future 
religious education to be conducted 
in oouformity with them. — Re Browne 
(1858), 8 I. Ch. R. 172 ; Drury temp. 
Nap. 361.— IR. 

1899 iv. .1-— Re QBUCE8 

1877), 11 1. R. Eq. 466.— IR. 
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^ ~ 20 

of his child, although the father has no power to 
prescribe a particular faith for the child. 

In applications relative to the custody of wards, 
the ct. always takes into consideration their 
interests, as between themselves & their relations. 

Now the first question is, whether any pecuniary 
benefit will induce the ct. to interfere with that 
course of education which the father has pointed 
out. ... I am not so sure that it would be for his 
benefit to be brought up as a Protestant ... I 
should in all probability, be doing the greatest 
possible injury to the worldly interest of the child 
by doing that which is now asked, namely, by 
taking him from the custody of his testamentary 
guardian & educating him in a religion which, 
looking to the usual feelings of human nature, 
would have the effect of alienating him from the 
jicrson from whom he has the greatest expectations. 
... It is proper that mothers of children thus 
circumstanced should know that they have no 
right, as such, to interfere with testamentary 
guardians, & if, under the peculiar circumstances, 
I think it proper now to leave the child in the 
custody of the mother, it is not in respect of right 
in that mother, but it is in consequence of that 
power which the ct. has of controlling the power 
of testamentary guardians (Lord Cottenham, C.). 
— Talbot v, Shrewsbury (Earl), Doyle v. 
Wright, Talbot v, Berkeley (1840), 4 My. & 
Cr. 672 ; 0 L. J. Ch. 125 ; 4 Jur. 380 ; 41 E. R. 

269, L. C. ; subsequent pro^edings, 4 Jur. 1030. 
Annotaiiona, 



t). Clarke (1867), 7 E, & B. 186 ; HUl t). Hill 
(1862), 81 L. J. Ch. 605 ; Re Meade (1871), 19 W. R. 313 ; 
/fc Nevin, [1891] 2 Ch. 299. 

1307. 


-- Child of tender years.] — Re Austin, 
. Austin, No. 1274, ante, 

-.] — Re Clarke, No. 1280, ante, 

— .] — Re McGrath (Infants), No. 1260, 


.] — Ward v, Laverty, No. 1255, 


Austin v 

1308. 

1300. 

ante, 

1310. 

ante. 

See, now, Guardianship of Infants Act, 1925 
(c. 45), s. 1. 

1311. Education not in Christian religion — 
Mahomedan.] — A child born in India whose father 
was a European British subject & a Christian, 
must be presumed to have the father’s religion, 
& his corresponding civil & social status, & it 
is the duty of a ^ardian to bring up his ward in 
his father’s religion. An infant, the child of a 
Christian father & the issue of a Christian marriage, 
was left, by the death of her father, of very tender 
ago & brought up by her mother as a Christian 
during her early youth. Her mother, after co- 
habiting with a man having a wife & professing 


the Christian religion, became, with him, a Maho- 
medan, for the purpose, as it appeared, of giving 
legal effect to a Mahomedan marriage between 
them, but which alleged marriage was not proved 
to have been duly celebrated. The infemt after 
attaining the age of fourteen years, & being with 
her mother, professed a desire to become a Maho- 
medan in religion, & adopted the Mahomedan 
mode of life. The cts. in India having been 
applied to, under the circumstances, by her re- 
latives, to remove the infant from the custody 
of her mother, made an order under the pro- 
visions of the Acts, Nos. XL. of 1868, & IX. of 
1861, Sc placed the infant under a Christian 
guardian. — Skinner v, Orde (1871), L. R. 4 
P. C. 60 ; 8 Moo. P. C. C. N. S. 261 ; 14 Moo. 
Ind. App. 309 ; 17 E. R. 310 ; P. C. 

AnnctcUi(ma :---0oilBd, Re Scanlan (1888). 40 Ch. D. 200. 

Ri^. Re Aflrar-ElliB, Agar-Ellls v. La»oelleH (1878), 10 

Ch. D. 49 ; Re Clarke (1882), 21 Ch. D. 817. 

Compare No. 1485, post, 

1312. Jew.]— 72c W., W. v, M., No. 1305, 

ante. 

See, also, Nos. 1248, 1266, ante, 

1313. Form of order — ‘‘ Until further order.”] — 
Re W., W. V, M., No. 1305, ante, 

1314. Proselytising ward of court — Injunction.] 

— Iredell v, Iredell, No. 2092, post. 


Sect. 2.— EDUCATION. 

Sub-sect. 1. — By Parent. 

See, now, Guardianship of Infants Act, 1925 
(c. 45). 

Duty of parent — To provide education.] — See 
Education, Vol. XIX., p. 653, Nos. 1, 2. 

School attendance.] — See Education, 

Vol. XIX., pp. 564 et seq. 

Religious education.] — See Sect. 1, ante, 

1315. Right of mother — After death of father.] — 
(1) If guardians of wards appointed by will give 
the ct. occasion to suspect their behaviour, the 
ct. will interpose. 

(2) A mother who is a widow allowed to see 
and visit lier children whilst with their guardians. 
Senible : (3) she ought also to have some influence 
as to the mode of educating & bringing up her 
daughters whilst minors. — ^Fermor v, Pomfrbt 
(1837), 1 Jur. 150. 

Illegitimate children.] — See Bastardy, 

Vol. III., pp. 383, 384, Nos. 225-228. 

1316. Right of father to direct education — When 
bankrupt.] — A father, a bkpt. Sc separated from 
his wife, Sc on bail to articles of the peace sworn 
against him by his wife, ordered not to remove 
the children from the schools at which the^r were 
placed. Sc not to interfere in their education. — 


1808 i. Benefit of infant .] — It is t 
duty of the ot. to see that au Infa: 
Is brought up in the faith of his 
her father, but the mere fact that i 
infant was the child of parents belon 
i ^ to the Presbyterian Church, 
that she had been brought up in tl 
(fisedpUne of that body, is not 
itself sufficient to warrant the revere 
of the master’s ruling approvi^ 
her being placed &; educated at 
seminary, the proprietress of whii 
was a member of the Church of En 
land, it being shown that means we 
provided for the regular attendan 

Pr^b^rian persu 
Sion at that church, & the looatl( 
of the school being such that it enabi 
the Infant, who waa of a deUoate oo 
stitution, to have much more freaue 
intercourse with her friends 


tives, 8c there was the probability of a 
stricter personal supervision by the 
proprietress them at a public institu* 
tion in another part of the country 
which was in connection with the 
Presbyterian Church in CSemada. — 
MaoNabb V. MoInnes (1877), 25 Gr. 
144 —CAN. 

1808 ii. .] — Be Kellers (1856), 

6 I. Ch. R. 328.— IR. 

1808 iii. .] — S., who was a Romem 

Catholic, married in the year 1903 in a 
Protestant church a woman who wets 
a Protestemt. He promised at the 
time of the marriage to adopt his 
wife’s religion. There were two ohll- 
dren of the marriage, 8c S. allowed 
them to be baptised 8c brought up 
as Protestants. From the year 1909 
the children had Uved i^th their 


mother, & been supported 8c educated 
by her, S. contributing nothing to 
their support or education, 8c living, 
at first ^th his sister. 8c afterwards 
becoming an inmate of a workhouse. 
In Dec. 1915, the children being then 
aged about eleven 8c eight respectively, 
S., being desirous that they should be 
brought up as Roman Catholics, 
demanded them from his wife, 8c this 
demand being refused, he ^pUed 
for a writ of habeas carpus. He was 
at this time still an inmate of tho work- 
house, but had arranged for the 
children to be maintained Sc educated 
in Roman OathoUo charitable institu- 
tions: — Held: the writ should not 
be granted . — Re Story, [1016] 2 I. R. 
328T— IR 

1808 !v. ,h-Re Eddy (1914), 33 

N. Z, h. R. 949,— N.Z. 
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Part XII , — ^Religion and Education 

Skinker V. Warner (1792), 2 Dick. 779: 21 
B. R. 473. 


1817. Eflect of misconduct.] — Ball v. 

Ball, No. 1177, anie» 

1318. .] — Be Fynn, N<». ilfSO, ante. 

1319. — .] — The ct. has no right to 

interfere with the course adopted for the educa- 
tion of an infant of tender years by a father who 
has not i^conducted himself. 

Accordingly, where a husband & wife had been 
separated thi^ugh the misconduct of the wife 
only, her^ petition for access to her infant child 
was dismissed, the ct. being of opinion that such 
access would interfere wdth the course of educa- 
tion approved of by the father.— W (1865), 

6 New Rep. 303. 

.] — See, also. Education, Vol. XIX., 

p. 553, Nos. 3, 4. 

^ 1320. Right of father to choose school.] — 

Testator gave a legacy to an infant, with a direc- 
tion for the application of the income for the 
maintenance of the infant, under the super- 
intendence of B., who he expressed a wish should 
also have the control of the infant’s education. 
The father & mother of the infant were residing 
abroad, & B. sent the infant to school. On the 
death of B. the father desired his brother to place 
the infant at another school : — Jfeld : the opposi- 
tion of the school-mistress to a petition presented 
by the brother, for the purpose of carrying the 
father’s wish into effect, was improper ; & a 

petition presented by her for a scheme for the 
future maintenance of the infant was dismissed, 
with costs , — Be Gray, Golding v, Castle (1850), 
14 Jur. 1080. 

Contract by wife for children’s education — 
Liability of father .] — See Husband &; Wife, Vol. 
XXVII., p. 205, No. 1785, 


Sub-sect. 2. — ^By Guardian. 

1321. Right to control — Choice of university.] — 
Being an infant, he went to Oxford, contrary to 
the orders of his guardian, who would have him 
go to Cambridge, & the ct. sent a messenger, to 
carry him from Oxford to Cambridge. — Tre- 
main’s Case (1719), 1 Stra. 167 ; 03 E. R. 452. 
Annotation Reid. Hall v. Hall (1749), 3 Atk. 721. 

1322. Compelled to attend.] — Pltfs., 

the infants, ordered to return to the University 
to pursue their studies. — ^Mitciiel v, Manchester 
(Duke) (1750), 1 Dick. 149 ; 21 E. R. 225. 

1323. Choice of school — Private tutor — 


Compulsory return to school.] — The guardian is 
a proper ju^e at what school to place his ward, 
& the ct. will not indulge the infant in being put 
to a private tutor, or ^ing to another school, 
& if he refuses to go wall take a proper course to 
compel him. — ^H all v. Hall (1749), 3 Atk. 721 ; 
26 E. R. 1213, L. C. 

Anfwtaiion : — Refd. Thomosset v. ThomaBset, [1894] P. 

295. 

1324. Out of Jurisdiction — Security for 
retmn.]— An infant allowed to be {placed at the 
University of Dublin under special circumstances. 
— Lethem V. Hall (1834), 7 Sim. 141 ; 58 E. R. 
790. 

1325. Child should be educated according 

to his expectations.] — There is no decided case that 
guardians can be appointed for a cliild by a 
stranger during the life of the parent, but the law 
will take care that the child shall be educated 
according to his expectations. — ^Powel v. Cleaver 
(1789), 2 Bro. C. 0. 499 ; 29 E. R. 274, L. 0. 

ArmotaiionR : — Oolud. Lyons v. Blonkin (1821), Jnc. 245. 

Refd. l>e Mannoville v. Do Mannoville (1804), 10 Ves. 

.52 ; JEtokson r. Hankey (1821), Joe. 264, n. ; WelloBloy 

r. Beaufort (1827), 2 Iluss. 1 : Andrews v. Balt (1873), 

8 Ch. Avv. 022 ; 11. v. Gyngall, [1893] 2 Q. B. 232. Mentd. 

Ex p. Pyc, Ex p. Dubost (1811), 18 Ves. 140 ; Bootle r. 

Blundell (1815), 10 Vos. 494 ; Powys u. Mansflold (1836), 

0 Sim. 528 ; Pym v. Lookyor (1841), 6 My. & Cr. 29 ; 

Kirk V, Eddowos (1844), 3 Hare, 509 : Mo Gregor v. 

Topham (1850), 3 H. L. Cas. 132 ; Re Blundell, BlundcU 

i>. Blundell, [1900] 2 Ch. 222 ; Re Dawson, Swainson v. 

Dawson. [1919] 1 Ch. 102. 

1326. Father’s wishes to be consulted.] — 

On devise of guardianship parol evidence of 
father’s intent as to education admitted. — ^Anon. 
(1750), 2 Ves. Sen. 56 ; 28 E. R. 38, L. C. 

1327. Effect of conditions attached to 

gift to Infant — That father shall not control 
education.] — Colston v. Morris (1819), Jac. 
257, n. ; 6 Madd. 89 ; 37 E. R. 849. 

AnnoicUion : — Refd. Lyons v, Blenkin (1821), Joe. 245. 

1328. -.] — Knott v. Cotteb, No. 1146, 
ante, 

1329. Scheme for education — Settlement by 
court.] — ^Upon a petition to the Vice-Chancellor 
of England by two of the guardians of an infant, 
praying for a reference to the master to settle a 
scheme for the infant’s education, & the removal 
of another guardian, who liad imprudently 
brought the infant’s father, a lunatic, to reside 
in the same house with the infant : — Held : the 
part of the petition which asked a reference as 
to the system of education was good ; but as to 
the lunacy, it belonged to the jurisdiction of the 
Lord Chancellor. — Davenport v, Powell (1848), 
11 L. T. O. 8. 490. 


PART XII. SECT. 2, SUB-SECT. 1. 

1 320 i. Righ t of father to choose school. ] 
-Puternal authority over a child as 


to discipline & the choice of a school 
or institution in which to educate, or 
even temporarily confine it, is absolute, 
& the ctis. will not intcilere with it 


by habeas corpus. — MaoDonald 
MacDonald (1905), Q. 11. 14 K. B. 
330.— CAN. 
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Infants and Ohildbbn. 


Part XIII. — Guardianship. 


Sect. 1.-~^NATURE AND ATTRIBUTES OF THE 
GUARDIAN'S OFHCE. 

See, generally, Guardianship of Infants Act, 
1880 (c. 27), & Guardianship of Infants Act, 1025 
(c. 46). 

1330. Olllce of trust.] — Guardians appointed 
by will according to the statute of 12 Car. 2, c. 24, 
have no more power than guardians in socage, & 
are but trustees, on whose misbehaviour, or 
giving occasion of suspicion, the Ct. of Oh. will 
interpose. 

If any wrong steps had been taken which might 
not deserve punishment, yet if they were such as 
induced the least suspicion of the infant’s being 
like to suffer by the conduct of the guardians, as 
they were in tfds case, or if the guardians chose 
to make use of methods that might turn to the 
prejudice of the infant, the ct. would interfere 
& order the contrary ; & this was grounded upon 
the general power & jurisdiction which it had 
over all trusts, & a guardianship was most plainly 
a trust (Lord Macclesfield, C.). — Beaufort 
(Duke) v, Berty (1721), 1 P. Wms. 703 ; 2 Dick. 
791 ; 24 E. R. 679, L. C. 

Annoiaiinna : — Apld. Reynolds v. Tenham (1723), 9 Mod. 

Rep. 40. Consd. Wellesley v. Beaufort (1827), 2 Russ. 

1 ; Gilbert v, Schwenck (1845), 14 M. & W. 488. Apld. 

Mathew u. Biise (1851), 14 Beav. 341. Reid. Fermor w. 

Pomfret (1837), 1 Jur. 160 ; Johnstone v. Beattie (1843), 

10 01. &, Fin. 42, Mentd. Roe d. Parry v, Hodgson (1760), 

2 WUs. 129. 

1331. .1 — Reynotjis t?. Tenham (Lady) 

(1723), 0 Mod. Rep. 40 ; 2 Eq. Cas. Abr. 480 ; 
88 E. R. 302, H. L. 

1882, .] — A testamentary guardian is a 

trustee, & therefore the Stat. Limitations is in- 
applicable to accounts as between him & his 
ward. 

The view I take of this case is, that the relation 
of guardian & ward is strictly that of trustee & 
cestui que trust A guai'dian is not only a trustee 
of the property, as in the ordinary case of a 
trustee, but he is also guardian of the infant’s 
person, with many duties to perform, such as to 
see to his education & maintenance. Lord 
Mansfield said “ that guardians were but 
trustees, & that the jurisdiction of the ct. was 
grounded upon the general power & jurisdiction 


which it had over all trusts & a guardianship is 
plainly a trust.’* This shows that the important 
& principal part of the relation is not confined to 
the property, but extends beyond it. I con- 
sider that it is not confined to that relation, & 
that of all the property which he gets into his 
possession in the character of guar^an he is a 
trustee for the benefit of the infant ward 
(Romilly, M.R.). — ^Mathew v. Bribe (1851), 14 
Beav. 341 ; 17 L. T. O. S. 249 ; 61 E. R. 317. 

Annotations : — Apld. Sleoman v. Wilson (1871), L. R* 13 
Ea. 36. Bold. Wall v, Stanwlck (1887), 34 Ch. D. 763. 


1833. .] — A testamentary guardian is a 

trustee of such property as comes to liis hands 
in that character .— ^lbbman v. Wilson (1871), 
L. R. 13 Eq. 36 ; 25 L. T. 408 ; 20 W. R. 109. 

1884. .] — ^Plowright v. Lambert, No. 

407, ante. 

1836. — -.] — ^Besant V. Narayaniah, No. 1 130, 
ante. 


1336. Not assignable.] — Bedell v. Constable 
(1668), Vaugh. 177 ; 124 E. R. 1026. 

Annotations : — FoUd. Reynolds r. Tenham (1723), 9 Mod. 
Hop. 40. Reid. Grand Opinion for the Prerogative 
Oonoeming the Royal Family (1717), Fortes. Kw* 401 ; 
Villareal v. Mellish (1737), 2 Swan. 533 : In the Goods of 
Parnell (1872), L. R. 2 P. & D. 379. Mentd. Hudson v. 
Hudson (1737). West temp. Hard. 165 ; Baxter v. 
Burfiold (1747), 2 Stra. 1266. 

1887. .] — Testamentary guardianship is not 

assignable or devisable. — Bmith v. Knowles 
(1680), Preem. K. B. 268 ; 89 E. R. 192. 

1888. .] — Guardianship of an infant is not 

assignable to another. — Reynolds v. Tenham 
(Lady) (1723), 9 Mod. Rep. 40 ; 2 Eq. Cas. Abr. 
486 ; 88 E. R. 302, H. L. 

1889. .] — Shaftsbury (Earl) v. Shafi'S- 

BURY, No. 14, ante. 

1340, ,] — ^Villareal v. Mellish, No. 1219, 


ante. 

1841. .] — ^Bbsantp. Narayaniah, No. 1 130, 

ante. 

1342 . After duties entered upon.] — Peti- 

tion by testamentary guardians that infant was 
going abroad & that therefore they might be dis- 
charged of the trust & new guardians appointed. 
Lord Hardwicks, C., refused petition as being 
never done on application of guardians themselves 


PART Xlll. SECT. 1. 

1 830 i. Office of trust. 1 — Guardians are 
In a fiduciary position & tho ot. should 
be ^Ided by tho rules embodied In 
the Trusts Act In sanctioning ohanges 
in the investment of a minor’s pro- 
perty. The duty of guardians is 
primarily to preserve & not to add to 
the property of tho minor. — Re 
Cassumali (1906), 1. L. R. 30 Bom. 
591.— IND. 

1330 ii. .] — The relation of 

guardian & wcurd resembles rather that 
of trustee & cestui que trust than that 
of principal & agent. — Ram Charan 
Das V, Gaya Prasad (1908), 1. L. R. 
30 AU. 422.— IND. 

1330 ill. .3— According to Hindu 

law the father is tho iSal lawful 
guardian of his own minor ohildren. 
Their guardianship is a saorod duty 
of which he cannot divest himself if 
ho wishes. He can delegate the per- 
formauoo of tho daily duty of looking 
after tho child & for that purpose 
place the child in tho ous^dy of 
someone else. If he does so, It then 
becomes a question under Guardians 
Warjte Act, 1890, s. 25, for the ot. 
to decide, when he applies for the 


rosfcoratiuu of tho custody, whether 
It is for tho minor’s beneflt.-^UKHDBO 
Rai V. Ram Chandab Rai (1924), 
1. L. R. 46 All. 706.— IND. 

1336 i. Not ewsifimabte. 1—SuKHDEO 
Rai V. Ram Chandak Rai (1924), 
1. L. R. 46 All. 706.— IND, 

q. Right to payment of money 
inherited odrood.]— The duly appointed 
tutors in tho Province of Quebec of 
an infant domloilod & residing there, 
which province had also b^n the 
domioilo of tho father at his death : 
— Held : entitled to have paid over 
te them from the Ontario administra- 
tors of tho father’s estate, there being 
no creditors, money coming to tho 
infant from said estate, which had been 
collected in Ontario. — Hanrahan v. 
Hanbaiian (1890), 19 O. R. 396.— 
CAN. 

r. Right to determine amount to 
be spent on upbringing .] — A guardian 
is the custodian of the infants with the 
Inoldent of determining to a largo 
extent what should ho expended m 
their bringing up. — C ampbell v. Dunn 
(1892), 22 O. R. 98.— CAN. 

t. Nat personally liable for torts 
of ward.] — Guardtems of a minor cannot 


bo held personally liable for torts 
committed by such minor. — Luohmun 
Das V. Narayan (1871), 3 N. W. 191. 

—IND. 

a. Power to bind ward.] — A 
guardian cannot contract in the name 
of a ward, so os to Impose on him a 
personal liability. — ^Waghkla Raj- 
SANJI V. Shekh Masludin (1887), 
I, L. R. 11 Bom. 651 ; L. R. 14 Ind. 
App. 89. — IND. 

b, .] — A guardian cannot 

bind his minor ward by a personal 
covenant.— SuRENDRA Nath Sarkau 
V. Atul Chandra 3Roy (1907), I. L. R. 
34 Calc. 892.— IND. 

0 . Power to acknowledge debt.] — 
A guardian has authority to aoknow- 
ledgo a debt on tho pai't of the minor, 
rovldod that the debt is not barred 
y limitation at the date of the 
aoknowledgment. — Sobhanadri App a 
Rau V. Sriramulu (1893), 1. L. R. 
17 Mad. 221.— IND. 

d. .] — Kailasa Paimaohi V. 

PONNUKANNU AOHI (1894), I. L, R. 18 
Mad. 456.— IND. 

•. Power to pay interest on debt.] 
— The oortifloated guardian of a minor 
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& il they would not act in the trust as they had 
accepted it the ct. would compel them, — S pencer 
V. Chbsterfibld (Earl) (1752), Amb, 146: 27 
E. R. 04, L. 0. 

Compare No. 1462, poet. 

1843. Joint guardians — Survivorship — Where 
appointment by will.] — Eyre v. Shaptsbury 
(Countess), No. 621, ante. 

1844. .] — Shaftsbury (Earl) 

V. Shaptsbury, No. 14, ante. 

Where appointment by the court.] — 

See Nos, 1430, 1431, post, 

1845. Distinguishea from next friend.] — The 
guardian & the next friend of an infant are distinct 
characters ; & an infant may sue by either ; but 
he must defend by guardian, & not by his prochein 
ami.— S impson v. Jackson (1622), Cro. Jac. 640 ; 
Palm. 295 ; 79 E. R. 652. 

Annotaiion :—RM. Morgan v. Thorne (1841), 7 M, & W. 

400. 


1846. *.] — Harris v. Lightpoot, Harris v. 
Harris, No. 1529, post. 

For proceeding by & against infant .] — See 
Part XIV., post. 

1847. Rights of guardian ex officio — No interest 
in lands.] — The father of an infant devisee, who 
is above the age of fourteen years at the death of 
the devisor, is not entitled to be considered as 
the guardian in socage of his child ; & in his 
character of guardian by nature, he does not take 
any legal interest in the land, sufficient to confer 
upon him a settlement by estate by residing upon 
the estate devised. — R, v. Sherrington (In- 
habitants) (1832), 3 B. & Ad. 714 ; 1 L. J. M. C. 
71 ; 110 E. R. 261. 

1348. ,] — ^A ct. of equity does not recognise 

the character of common law guardian as con- 
ferring a right to be receiver of the infant’s estate. 
--Exp, Bourne (1846), 7 L. T. O. S. 43. 

1349. Appointment of guardian — Does not pre- 
clude appointment of receiver of estate.] — The 
appointment of a testamentary guardian of an 
infant by his father does not, under 12 Car. 2, 
c. 24, constitute any objection to the appoint- 
ment of a receiver of the estate of the infant. — 
Gardner v. Blank (1842), 1 Hare, 381 ; 66 E. R. 
1080. 


Sect. 2.— RIGHT OF PARENT TO BE GUARDIAN. 

See, now, Guardianship of Infants Act, 1925 
(c. 46). 


1860. Father.] — R. v, Thorp, No. 1120, ante. 

1861. “ Natural guardian.] — The in- 

come of a child’s presumptive share of a con- 
tingent legacy may be paid to the father as 
“ natural ’’ guardian for maintenance. — Be 
Cotton (1876), 1 Ch. D. 232 ; 46 L. J. Ch. 201 ; 
33 L. T. 720 ; 24 W. R. 243. 

Annotations: — Reid. Re George (1877), 5 Ch. D. 837* 
Re Dickson, Hill v. Grant (1884), 28 Ch. D. 291 ; Re 
Judkin'B Trusts (1884), 25 Ch. D. 743 ; Re Bowlby, 
Bowlby V, Bowlby, [1904] 2 Ch. 685. 

1362. -.] — Besant V. Narayaniah, 

No. 1130, ante. 

1368. Exclusion by court — When Justified.] 

— Wellesley v. Wellesley, No. 1178, ante. 

1354. . .] — Be Agar-Eixis, Agar- 

Ellis V. Lasoelles, No. 1118, ante. 

Compare No. 1480, post. 

1866. Guardian for nurture — Right of mother — 
Child under fourteen years old.] — S. having issue 
a son & two daughters, by will devised the custody 
etc., of them to his wife’s father & mother, & 
died ; the wife married a second husband, & the 
grandfather died ; the grandmother devised her 
socage lands to the son in tail, remainder to the 
daughters, & the heirs of their two bodies be- 
gotten, equally to be divided, remainder to the 
mother, the daughters & heir apparent of the 
testatrix, & died ; the son died ; & the youngest 
daughter being under sixteen, but above fourteen, 
& living with the second husband, went by his 
consent, voluntarily, to H., where she married 
pltf, ; — Held: (1) the mother had the guardian- 
ship of her daughter within 4 & 5 Ph. & M. c. 8, 
notwithstanding her subsequent marriage ; 
(2) she had the custody of her person, though the 
daughter voluntarily left her several Ixours before 
the contract of marriage, & the consent of the 
step-father was immaterial, 

(3) The mother cannot be guardian in socage 
if the land has descended to the daughter nor 
for nurture because the daughter is above the ago 
of fourteen {per Cur.). — Ratcliff’s Case (1592), 
3 Co. Rep. 37 a ; 76 B. R. 713. 

Annotalions : — As to (3) Reid. K. v. Clarko (1857), 7 E. & 

B. 186 ; Re Race (1867), 26 L. J. Q. B. 169. Generally, 
Reid. Kx p. Barford (1860), 3 L. T. 467 ; R. v. Hiwch 
( 1860), 3 K. & E. 332 ; R. v. Prince (1876), L. R. 2 

C. C. R. 154. Mentd. Newman v. Edmunds (1611), 1 
Bulst. 113 ; Magdalen CoUego, Cambridge Case (1616), 
11 Co. Rop. 66 D ; .lames & Thoroiighgood v. Collins 
(1628), Het. 29 ; Jaques v. Collins (1628), Litt. 46 : Revo 
V. Malster & Barrow (1635), Cro. Car. 410 ; Grey’s Case 
(1640), Cro. Car. 601 ; Smith v. Tracy (1677), 3 Keb. 
806 ; Kellow v. Rowdon (1690), 1 Show. 244 ; Fisher v. 
Wlgg (1700), 1 Ld. Raym. 622 ; Blackborough v. Davis 


is an agent duly authorised to pay 
interest upon a debt duo by the minor 
within Limitation Act, s. 20. — Naren- 
DRA Nath Sarkar v. Rai Char an 
Haldar (1902), 1. L. R. 29 Calc. 647 ; 
6 C. W. N. 729.— IND. 

f. Liability of agent appointed 
by ffuardiem to aocourU to minor.}— An 
agent appointed by the guardian of a 
minor is not liable to account to tbo 
minor for his acts even thongh he 
received properties belonging to the 
minor. — Ramanathan Chettiar v, 
Muthiah Chetty (1919), I. L. R. 43 
Mad. 429.— IND. 


g. Power to give valid receipt .] — 
A guardian of an infant under Infants 
Guardiemshlp Sc Contracts Act, 1887, 
or appointed by will, can give a valid 
receipt lor a legacy left to such infant. 
— SiME V. Hume (1901), 20 N. Z. L. R. 
lOl.-— N.Z. 


h. Appointment of solicitor.] — Pltf. 
was the natural guardian of the 
persons of children Sc the statutory 
guardian of their property: — Hdd: 
w appointment by her of tho solr. 
for the^ohildxen must be filed in ot. — 


Wilson v. Gear Meat Prbsbrvinq 
Sc Freezing Co. of New Zmalanp 
(1909), 29 N. Z. L. R. 48.— N.Z. 

PART XIII. SECT. 2. 

1850 i. Father.] — Tho fact that a 
father allows his child to be in the 
custody of a servant or friend for a 
limited purpose Sc tor a Uiuitod time 
does not determine tho father’s rights 
as guardian. — Jaqannadha Rao v, 
Kamaraju( 1900), I.L.R. 24 Mad. 284. 
—IND. 

1860 ii. .] — The father has the 

first Sc tho mother tho second title to 
tho iniardianship of their children. 
The father being dead tho rights of ' 
the surviving mother are absolnte. — 
Re CONGVON (1891), 7 Nfld. L. R. 572. 
— NFLD. 

k. Mother.] — Doan v, Davis (1876), 
23 Gr. 207.— CAN. 

l. ,] — ^Testator bequeathed his 

estate to trustees, Sc directed them 
out of their investments ot the same 
to set apeut £1,000 ** to be used by 
them for the purpose of oduoating & 


giving a profession to my son, pro- 
viding he has not already boon edu- 
cated Sc received, a pi'ofession.” Ho 
then directed the trustees to use Sc 
apply one-half of the Inoome of tho 
residue of tho estate, as far as deemed 
necessary, for the maintenance Sc sup- 
port of the said sou, Sc that upon ms 
arriving at the ago of twenty-five 
years one-half of the estate with all 
accumulations thereon should he given 
to him absolutely. Testator loft him 
surviving his wife, the mother of the 
sou montionod in the will. Sc the said 
son, on infant of about nine years ot 
On an application by tho mother 
of tho infant to be appointed guardian 
of his person : — Held : tho trustees 
were not appointed by the will 
guardians of tho person of tho infant : 
the application should bo granted, Sc 
the mother as such guardian had the 
power, subject to tho order of tho ot., 
of Bolooting the sohool at which the 
Infant should he eduoateti. — Be 
Taylor (an Infant) (1897), i N. B. 
Kq. Rep. 461. — CAN* 

m. (hwardian in socope.l — As a 
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8ect. 2 . — JUgJU of parent to be guardian* Sect, 3 : 
r. 1,2, g ~ ~ 

(1701), 12 Mod. Rep. 615 ; Shaftsbury v. Shaftebiiry 

U725), Glib. Ch. 172 ; Goodtltle d. Newman v. Newman 

(1774), 3 Wlls. 516 ; Bushby t>. Dixon j(l 824). 3 B. & C. 

298 ; Sherwood v. liay (1837), 1 Moo. P. O. O. 353. 

1866, Father living in adultery.] 

— Guardianship for nurture continues until a child 
attains the age of fourteen. Until that age the 
child cannot exercise his own choice as to quitting 
or remaining with his father. The ct., in ite 
decree for a judicial separation, on the ground of 
the adultery of the husband, on proof that the 
husband continued to live in adultery & that the 
child of the marriage, a boy aged thirteen, resided 
with him, there being no imputation on the wife, 
ordered that she should have the custody of the 
child until the age of fourteen, provision being 
made for the husband having access to it. — Hyde 
V. Hyde (1869), 29 L. J. P. M. & A. 150 ; 23 
J. P, 471. 

Annotation: — Folld. Duggan v. Duggan (1859), 29 L. J. 

P. M. & A. 159. 

1857 , J — ^ having 

obtained a decree of judicial separation on the 
ground of adultery, the ct. also gave her the 
custody of the children of the marriage imder 
the age of fourteen, upon evidence being laid 
that the husband was living in adultery with 
another woman at the time of the application. 

Contradictory medical evidence having been 
given on the part of petitioner & resp. respectively 
as to the state of petitioner’s mind, the ct. directed 
her to be personally examined by an eminent 
physician, & upon liis certificate that she was of 
sound mind made the order she prayed giving her 
the custody of the children. — Duggan v, Duggan 
(1859), 29 L. J. P. M. & A. 169 ; 23 J. P. 647. 

1358, Right of grandmother.] — ^A child 

cannot be with the grandmother for nurture, & a 
boy with her cannot be removed if he has an 
estate in the parish. — Hasfield Parish v, Furley 
Parish, Gloucestershire (1740), 2 8tra. 1131 ; 
93 E. K. 1082. 


Sect. 3.— TESTAMENTARY GUARDIANS. 

Sub-sect. 1. — In General. 

See, generally, 12 Car. 2 (c. 24), s. 8, & see, now, 
generally, Guai'dianship of Infants Act, 1925 
(c. 46). 

1369. Appointment for unborn ohiid.] — Testator, 
married, but not then having children, gave the 
^ardianship of all his daughters born or to be 
bom to his wife, & of all his sons hereafter to be 
born to his wife & his brother or the survivor. 
The guardianship extends to all the children by 
that or ^ a future ^ marriage. A second marriage 
& the birth of children, the wife & children pro- 
vided for by settlement, & there being children 
by the former marriage, a case of exception from 
the rule, ths/t marriage & the birth of a child 
revoke a wOl, Test^entary appointment of 
guardian not ^ revoked by a subsequent testa- 
mentary appointment, not executed accoxrding to 


the statute, & not directly importing revocation, 
— JSx p. Ilchestbr (Earl) (1803), 7 Ves. 348 ; 
32 B. R. 142, L. O. 

Annotations : — ^Beld. In the Estate of Tollemaohe, [1917] P* 
246. Mentd. Johnston v, Johnston (1817), 1 Phllllin. 
447 ; Eilbeck v. Wood (1826). 1 Russ. 564 ; Andrew v, 
Andrew (1855), 3 Sm. & G. 130 ; Dickenson v. Stldolph 
(1861). 11 C. B. N. 8. 341 ; Louis v, Louis ((1864), 3 New 
Rep. .369 ; In the Goods of Middleton (1864), 8 Sw. & 
Tr. 583 ; Ibbott v. Bell (1865), 34 Bear. 395 ; Dancer 
V. Crabb (1873), L. R. 3 P. & D. 98 ; In the Goods of 
Me Gabe (1873), L. R. 3 P. & D. 94 ; Alexander v, Kirk- 
Patrick (i874), L. R. 2 Sc. & Dlv. 397 ; Ward v. Van 
Der Loofl, Bumyeat v. Van Der Loefl, [1924] A. 0. 653. 

I860. Meaning of guardian — For purposes of 
leases & Settled Estates Act, 1866 (o. 120) — Ex- 
clusion of testamentary guardian.] — lie Nolleston 
(circa 1860), cited 2 Ch. D. p. 39 ; 34 L. T. p. 8 ; 
24 W. B. p. 382. 

Annotation -Befd. Re Salisbury Eocl. CJomrs. (1876), 2 
Ch. D. 29. 

1361. For purposes of Places of Worship 

Sites Act, 1873 (c. 60).] — Re Salisbury (Mar- 
quis) Ecclesiastical Comrs., No. 1448, poet, 

1362. Appointment by mother — Of persons other 
than father — Right of father to be Joint guardian.] — 

G (An Infant), No. 1480, poet 


Sub-sect. 2. — ^Who may Appoint. 

Equal rights of father & mother.] — See, now, 
Guardiansldp of Infants Act, 1926 (c. 46), s. 6. 

Effect of appointment by both parents.] — See 
Guardianship of Infants Act, 1926 (c. 46), s. 5 (5). 

1363. Appointment of co-guardian — Power con- 
ferred by widl,] — The authority conferred on a 
father by 12 Car. 2, c. 24, ss. 8, 9, to appoint a 
^ardian of his children during their minority, 
is not limited to the mere nomination of a par- 
ticular guardian. He may also, if he should think 
fit, authorise the guardian whom he appoints in 
his will to nominate a co-guardian or successor 
in the office. 

A. appointed B. & C. executors of his will & 
guardians of his daughter D., & directed that in 
the event of the death of either of them the sur- 
vivor should appoint a co-guardian to act with 
him. B. obtained probate of the will & died, 
leaving part of the estate unadministered. C. 
appointed F. to be a guardian jointly with him- 
self of D. during her minority, & renounced pro- 
bate & administration of the estate of A. The 
ct. granted administration, with the will annexed, 
of the unadministered estate of A. to F. as sub- 
stituted testamentary guardian of D., the universal 
legatee for life named in the wiU. — In the Ooode 
of Parnell (1872), L. R. 2 P. & D. 379 ; 41 
L. J. P. & M. 35 ; 26 L. T. 744 ; 36 J. P. 376 ; 
20 W. R. 494. 

1364. For Illegitimate children — Validity of ap- 
pointment by father.] — In the case of a natural 
child, the ct. will appoint the persons named in 
the father’s will, to be guardians, without any 
reference to the master. — Pbckham v, Peckham 
(1788), 2 Cox, Bq. Cas. 46 ; 30 B. R. 22, L. C. 

Annotedion : — Folld. Chatteria v. Young (1819), 1 Jac. & W. 

106. 


mother can now inherit from her 
o^dren, she is no longer capable 
01 acting as their guardian in socage. 
Gmrdianship in socage may bo con- 
sidered as gone into disuse, & it can 
bardly be said to exist in the province. 

(1899), 34 

N. B. R. 591. — CAN. 


n. .]-~A mother having children 

by a STOond marriage is not thereby 
rendered inoomi»etent to be guardian 


to tbe ohildren of her first marriage. 
— CoRBKT V. Tottenham (1880), 1 Ball 
& B. 59-61.— IR. 

o. .] — Held: on a review of 

the oironmstances of the case the appli- 
cation of an exor. & trustee of a father's 
will for guardianship & custody of his 
infant d^ldien in order to fulfil his 
testamentary wishes as to religion 
must be refused, & the ohUdim must 
nmam in the custody of their legal 


guardian, the mother. — O'H abe v. 
Wallace (1922), 66 I. L. T. 127.— 
XRa 


PART Xlll. SECT. 8, SUB-SECT. 2. 

p. Falher ,] — wife had obtained 
from the ot. an order giving to her the 
custody of her Infant daughter until 
she had attained the age of twelve 
years : — Held : this did not prevent 
the father of tbe Infant appointing 
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1866. -.] — Hobnkr V. Liddiabd 

(OTHERWISE WmTELOOK, PAIiSBLY CALLTNO HER- 
SELF Horner) (1799), 1 Hag. Con. 337 ; 161 
B. R. 673. 

Annotations : — ^Mentd. Clarke v, Hankln (1814), 2 Phllllm. 
328, n.; Dronoy v. Archer U815), 2 Phlllim. 327 ; R. 
V, Brighton (1861), 1 B. & S. 447. 

1866. .] — Persons nominated by a 

testator to be guardians of his natural children & 
consenting to undertake the guardianship, ap- 
pointed without a relerence. — Chatteris v. 
Young (1819), 1 Jac. & W. 106 ; 37 E. R. 316. 

1367. .] — The legatee being a natural 

child, testator had no power to appoint guardians 
for her, but the persons named in the will being 
well known to the ct. as proper persons, they were 
appointed guardians without a reference to the 
master. — Mills v. Robarts (18.S0), Taml. 476 ; 
1 Russ. & M. 655 ; 8 L. J. O. H. Oh. 141 ; 48 
E. R. 189. 

1868. .] — Davies v, Ashford (1843), 

1 L. T. O. S. 227. 

.] — See, further. Bastardy, Vol. III., 

p. 383, Nos. 217-224. 


Sub-sect. 3. — ^Who may be Appointed. 
1389. Bankrupt — Whether valid.] — Testamen- 

tary guardian, being a bkpt., a person ap- 
pointed to have the care of the ward. — Smith v. 
Bate (1784), 2 Dick. 631 ; 21 E. R. 416, L. C, 
Annotation : — Befd. .Tohnst<nie v. Beattie (1843), 10 Cl. 
8c Fin. 42. 

1870. Person of different religion.] — Ee Head, 
No. 1492, post. 

1371. Person out of Jurisdiction.] — The ct. 

ordered the child to be given over to the testa- 
mentary guardian, though residing out of the 
jurisdiction. — Ee Two Infant Children, Ex p. 
Nickblls (1891), 7 T. L. K. 498, D. C. 

Authority to guardian to appoint co-guardian.] — 

See No. 1363, ante. 

Persons convicted of blasphemy.] — See 9 Will. 
3, c. 35, s. 1, & 53 Geo. 3, c. 160. 


Sub-sect. 4. — Formalities of Appointment. 

For formalities of valid will generally, see Wills. 

1372. Compliance with 12 Car. 2, c. 24, s. 8 — 
Necessity for.] — Testamentary guardians can only 
be appointed by a will executed according to 
above sect. 

Where a ndnor is sole next of kin & residuary 
legatee, she may select a guardian for all purposes 
in law, & especially for taking administration 
cum testamento annexe. 

The Ct. might judge of the fitness of the person 
chosen by a minor for guardian dc might refuse 
to grant guardianship to an improper person, 
but when a person was chosen by the minor 
against whom there was no exception & the ct. 
had appointed him guardian he was entitled to 
the administration for the benefit of the minor 
(Sir George Lee). — ^Fawkenbr v. Jordan (1756), 
2 Lee, 327 ; 161 E. R. 368. 

Annotations : — ^Diftd. Hughes v. Ricards (1758), 2 Lee, 543. 

BeM. In the Goods o/ Morris (1862), 31 L. J. P. M. 8c A. 

80 . 


testamentary guardians of the infant. 
—Davis r. MoCAFFRKr (1874), 21 
Gr. 554.--CAN. 

q. MofAer.l — A mother cannot 
appoint a testamentary guardian. — 
Be Hunt (A Minor) (1843), 2 Con, 


1373. -.] — Dispute concerning the 
guardianship of the person &; estate of an infant, 
appointed by will, there being no cause in ct. 

The test^entary writings, appointing the 
guardian, not having been executed according to 
above Act, the judge declared the appointment 
to be ineffectual . — Ex p. Jordan (1767), 1 Dick. 
294 ; 21 E. R. 282. 

1374. .1 — A marriage declared null 

because the guardians of a minor were not 
appointed by an instrument attested by two 
witnesses. 

By the common law a father has no right to 
appoint guardians by his will, that power was 
given by statute ; this statute [12 Car. 2, c. 24, 
s. 8] enables a father to do what he could not do 
before ; consequently, he must do it according 
to the requisites of the statute, which are by deed 
or will attested by two witnesses (Sir John 
Nicholl). — Redd ALL v. Leddiard (1820), 3 
Phillim. 256 ; 161 E. R. 1316. 

1376. Soldier's wiU ineffective.]— 

A guardian of a child can be appointed by a will 
only if the will satisfies the provisions of above 
sect., & therefore cannot be appointed by a 
solder's wiU within Wills Act, 1837 (c. 26), s. 11. 
Neither that Act nor Stat. Frauds, s. 23, gives 
power to appoint a guardian by a soldier’s will. — 
In the Estate of Tollemache, [1917] P. 246 ; 86 
L. J. P. 154 ; 116 L. T. 762 ; 33 T. L. R. 505 ; 
61 Sol. Jo. 696. 

, now, WiUs (Soldiers 
& Sailors) Act, 1918 (c. 58), s. 4. 

1376. Unattested will — Confirmed by at- 

tested oodlcil.] — Appointment of guardian by an 
unattested will made good by a codicil, with 
three witnesses, on the same paper, referring to 
the will, as annexed, making some alterations as 
to legacies, & confirming it in all other respects ; 
as in the case of a devise of land. — D e Bathe 
V. Fingal (Lord) (1809), 16 Ves. 167 ; 33 E. R. 
947. 

Annotation : — ^Mentd. Furraris & Oroker v. Hortford (1843), 

3 Curt. 468. 

Compare No. 1390, post. 

1377. Necessity for probate.] — Probate not 
necessary for a will appointing testamentary 
guardians. — G illiat v. Gilliat& Hatfield (1820), 
3 PhiRim. 222 ; 161 E. R. 1307. 

1378. Will appointing guardians only.] — 

A testamentary paper not disposing of personalty 
or appointing an exor., but simply appointing a 
guardian of testator’s children, is not entitled to 
probate . — In the Goods of Morton (1864), 3 Sw. 
& Tr. 422 ; 33 L. J. P. M. & A. 87 ; 9 L. T. 809 ; 
12 W. R. 320 ; 164 E. R. 1338. 

1379. Words effectuating appointment — Devise 
to “ receive & let."] — A devise to a person as 
guardian, that he may “ receive, set, & let," for 
his ward ; given him as authority only & not an 
interest. — ^P igot v. Garnish (1599), Cro. Eliz. 
678 ; 78 E. R. 915 ; subsequent proce^ings (1600), 
Cro. Eliz. 734. 

Annotation : — ^Befd. Daniel v. Uply (1625), Lat. 39. 

1880. Devise for maintenance.] — ^Bedell v . 

Constable (1668), Vaugh. 177 ; 124 E. R. 1026. 

Annotations: — ^FoUd. Reynolds v, Tenham (1723), 9 Mod. 

Rep. 40. Consd. VillaTeal v. Hellish (1737), 2 Swan. 533 ; 

In the Goods o/ Parnell (1872), L. R. 2 P. & D. 379. Jteld. 

Grand Opinion for the Prerogative Concerning the Royal 


diau of the estate ** of his infant 
children does not thereby constitute 
him a testamentary guai^an under 
14 6c 15 Oar. 2. c. 19, s. 6 . — Re NoB- 
BUBY (Lord) (1876), 9 I. R. Eq. 134, 


& Law. 373. — IR. 

PART Xlll. SECT. 8, SUB-SECT. 4 . 

r. Words effectuating appointment 
— “ Guardian of the estate.**} — A 
testator appointmg a person " guar- 
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Infants and Children. 


Sect, 3. — Testamentary guardiana: Suh-aecia. 4 <fi: 5. 

Sects, 4^5; Svh-aect, If A,] 

Family (1717), Fortes. Hep. 401 ; Hudson v, Hudson 

(1737), West. temp. Hard. 155. Mentd. Baxter v. Burdeld 

(1747), 2 Stra. 1200. 

1881. Care & direction.] — Bridges v. 

Hales (1720), Mos. 108 ; 26 B. B, 298, L. 0. 

1382. Direction to bring up dc educate.] — 

B. V, IsLEY, No. 1231, ante. 

1388, “ Management & care.”] — Testator 

directed the trustees of his will to procure a suitable 
house for the residence of his children, who were 
infants, & to engage a proper person for the purpose 
of taking the management & care of the house & 
of his children during their minorities ; & he 
requested his late wife’s sister, if she sliould be 
alive at his decease, t/O take such management & 
care on herself: — Held: testator had appointed 
his wife’s sister to be the guardian of his children. — 
Miller v . Harris (184.5), 14 Sim. 640 ; 0 Jur. 
388 ; 00 E. R. 467. 


Sub-sect. 6. — Revocation op Appointment. 

1384. What constitutes — Appointment by deed — 
Different appointment by will.] — Guardianship of 
an infant, disposed by the father by deed to one, 
& by will to his mother. Senible : the will is a 
revocation of the deed. — Shaftsbury (Earl) v . 
Hannam (1677), Cas. temp. Finch, 323 ; 23 E. R. 
177. 

1385. Appointment by subsequent will — 

Defectively executed.] — Ex p. Ilchestbr (Earl), 
No. 1350, ante, 

13 ge. Different appointment by codicil — 

Excluding others appointed by will.] — Testator 
appointed his widow & two other persons guar- 
dians of his children. By a codicil he “ left their 
care, charge & education ” to his widow : — Held : 
the appointment by the will of guardians was 
not revoked by the codicil. — Hare v. Hare 
(1843), 6 Beav. 629 ; 12 L. J, Ch. 344 ; 7 Jur. 337 ; 
49 E. R. 722. 

1387. .] — Testator gave part of 

his property to A., B., 0. & D. upon certain trusts, 
for the benefit of his children, & gave the guardian- 
ship of them to his wife & his trustees. A., B., C. 
& I)., who were to maintain & educate them out 
of the trust property. By a codicil, reciting that 
he had appointed A., B., C. & D., exors. & trustees 
of his will, he revoked the appointment so far 
as regarded B., 0. &> D., & in lieu of them appointed 
E. & F. to act as trustees & exors. of his will along 
with A. : — Held : the appointment of B., C. & D. 
to act as guardians to the children, jointly with A., 
remained unrevoked, — Re Park (1844), 14 Sim. 
89 ; 13 L. J. Ch. 309 ; 3 L. T. O. S. 158 ; 8 Jur. 
372 ; 60 E. R. 291. 


SEur. 4.--<;UARDIANS APPOINTED BY DEED 

OR PAROL. 

1388. By deed — Revocation — By subsequent ap- 
pointment by will.] — Shaftsbury (Earl) v. Han- 
nah, No. 1384, ante, 

13 g 9 . Appointment of creditor — Ck)V6nant 

not to revoke — Validity.] — A. indebted to B. by 


deed grants the guardianship of his child to B«, 
& covenants not to revoke it, dies. Eq^uity 
will not set aeide the deed unless the debt) be 
paid, or the trust abused. — ^Lecone v . Sheires 
(1686), 1 Vern. 442 ; 23 B. R. 674, L. C. 

1390. Under 12 Car. 2 (c. 24), s. 8 — 

Guardian as attesting witness — Validity.] — A deed 
appointing a guardian of the person & estate of 
an infant is well executed within above sect., 
although the guardian herself was one of the 
attestii^ witnesses to the deed. — ^Morgan v . 
Hatchell (1864), 10 Beav. 86 ; 3 Eq. Rep. 121 ; 
24 L. J. Ch. 136 ; 24 L. T. O. S. 167 ; 1 Jur. N. S. 
126 ; 3 W. R. 126 ; 62 B. R. 281 . 

Compare Nos. 1372--1376, ante, 

1391. By parol — Declaration on death-bed — 
Whether appointment constituted.] — ^A declara- 
tion of a father upon his death-bed, that he 
expected A. his father would take care to see his 
children educated in the Protestant religion ; is 
a sufficient appointment to make the grandfather 
guardian of the infant. — ^Tbynham (Lady) v . 
Lennard (1724), 4 Bro. Pari. Cas. 302 ; 2 E. R. 
204, H. L. 

Annotaliona : — Consd. Re Salisbury & Eccl. Comrs. (1876), 

2 Ch. D. 29. Retd. Byre v. Shaftsbury G725), 2 P. Wnis. 

103 ; Ex p. Whitfield (1742), 2 Atk. 315 ; Ex p. Myers- 

couffh (1819), 1 Jac. & W. 151 ; Anon. (1821), 1 Jac. 

264, n. 

1892. Appointment by infant himself — Validity — • 
Infant not bound.] — Locker’s Case {circa 1762), 
cited in 2 Ves. Sen. 470 ; 28 E. R. 301, L, C. 

1893. .] — Baltimore’s (Lord) Case 

(undated), Co. Litt, 88 b. 

1394. Effect on power of court to appoint.] 

— ^An infant, of the age of seventeen, appoints a 
guardian by deed ; this does not preclude an 
application to the ct. to appoint a guardian. — 
Curtis v. Rippon (1819), 4 Madd. 462 ; 66 B. R. 
776. 

Annotation : — ^Folld. Coham v. Coham (1843), 13 Sim. C39. 

1895. .] — The ct. will refer it to the 

master to approve of a guardian for an infant, 
notwithstanding the infant, being fourteen years 
of age & entitled to real estate, has, by deed, 
appointed a guardian for himself. — Cohah v . 
Coham (1843), 13 Sim. 639 ; 8 Jur. 26 ; 60 E. R. 
249. 


Sect. 5.— GUARDIANS APPOINTED BY THE 

COURT. 

Sub-sect. 1. — Jurisdiction to Appoint. 

A. In General, 

See Supreme Coiut of Judicature (Consolidation) 
Act, 1906 (c. 49), s. 66 (1) (5). 

See Conflict op Laws, Vol. XI., pp. 442, 443, 
Nos. 1018-1026. 

See^ now, Guardianship of Infants Act, 1886 
(c. 27), s. 6, & Guardianship of Infants Act, 1926 
(c. 46), s. 6 (4). 

1396. Crown as ” parens patriae.”] — Shaftsbury 
(Earl) v. Shaftsbury, No. 14, ante. 

1397 , ,] — ( 1 ) Qu, . whether a bill filed to 

make an infant a ward of ct. ought not to allege 
some right or claim of the infant to property 
within the jurisdiction, although untruly. 

(2) The Lord Chancellor, representing the 


PART Xlll. SECT. 4. 

t, By parol,] — L. verbally requested 
deft, to aot as pltf.'s guardian, & at 
the iustanoe of L., the money pay- 
able under the policy was made pay- 
' ■ In tinost for tdi^. On 


the death of L. deft, applied for & 
obtained letters of gus3wanshlp of 
pltf.*s person & estate. Subsequently 
on the application of xdtf., woo had 
att^ed the age of fouxteen yearn, the 
letteze to deft, were revoke Sc letters 
of guardlas^p of tixe person St estate 


were granted to B., who was pltf.*s 
grandfather ; — Held : the appoint- 
ment by L. of deft, as guardian of 

E ltf., should have been in writing. — 
lOASBT e. Boan (1895), 27 N. 8. H. 
Ud R* A G.) 349.-— CAN. 
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sovereign as parens pairias^ has a clear right to 
interpose the authority of the ct. for the protection 
of the person & property of all infants resident 
in Engtend, even where testamentary guardiat^ 
have been appointed, & even where the father is 
alive & actually himself resident in England 
(Lord Campbell). — Johnstone v. Beattie (1843), 
10 Cl. & Fin. 42 ; 1 L. T. O. S. 260 ; 7 Jur. 1023 ; 
8 E. B. 667, H. L. ; affg, S. C. sub nom. Beattie 

v. Johnstone (1841), 1 Ph. 17, L. C. 

Annotationa : — Aa to (2) Befd. Hope v. Hope (1864), 19 Beav. 
237 : Scott®. Bentley (1855), 1 K. & J. 281 ; Re Tweed^e's 
Settlmt. (1859), John. 109 ; Stuart ®. Bute, Stuart 
Moore (1861), 9 H. L. Cas. 440. Oenerally, Mentd. Lock- 
wood V. Fenton (1852), 1 Sm. & G. 73 ; Re Dawson, 
Dawson v. Jay (1864), 2 W. R. 311 ; Hoskins ®. Matthews 
(1856), 8 De G. M. & a. 13 ; Moorhouse v. Lord (1863), 
10 H. L. Cas. 273 ; Kwingr ®. Orr Ewing (1883), 9 App. 
Cas, 34 ; Re Beaumont, [1893] 3 Ch. 490 ; Didlsheini ®. 
London & Westminster Bank, (19003 2 Cli. 15 ; A.-G. v. 
Winans (1901), 85 L. T. 508. 


SeCf further f Part II., ante. 

1898. No guardian existing.] — The mother has 
not such a right to the guardianship in the present 
case, but that this ct. may certainly control 
it ; she is not testamentary guardian. Her only 
pretence for the custody of the infant can be 
either as guardian in socage, or as guardian by 
nature ; but she cannot be entitled to the ciwtody 
of the present case as guardian in socage, it not 
appearing that the infant had any lands in socage 
descended to her ; nor can she be entitled as 
guardian by nature ; ior which reason the guar- 
dianship in the present case is certainly such a 
one as this ct. may dispose of ; & the question is, 
how this ct. ought to dispose of it ? The mother 
ought not to be allowed it, by reason that she had 
married a papist. . . . The proper direction 
will be to refer it to a master to consider who will 
be a proper person to have the guardianship of 
her (Lord Hardwicke, 0.). — Edwards v. Wise 
(1740), Barn. Ch. 130 ; 27 E. B. 687, L. C. 


1399. When guardians dlsagree.]—STORKE v. 

Stores (1730), 3 P. Wms. 61 ; 24 B. B. 905, L. C. 

Annotation: — ^Refd. Ryder ®. Ryder (1861), 30 L. J. P. M. 


1400. Palatine Court of Lancaster.]— In 1875, 
on a petition presented to the Palatine Ct, 
Lancaster, guardians were appointed to infants & 
a scheme sanctioned for their maintenance & 
education. In 1877 an action was entered in the 
Ch. Div. of the High Ct. for the administration 
of the estate in which the infants were interested, 
& a decree having been made, a summoM was 
taken out for a fresh appointment of gu^dians & 
for an increase in the allowance for the maintenance 
& education of the infants. An application which 
was subsequently made to the Palatine Ct, for an 
order to stay all proceedings there was refused, 
& the judge of th£^ ct. had taken from pltf. in the 
action in the Chr Div. an undertaking not to 
proceed with the summons in the High Ct. 
Held : no case existed for any interference with 
the proceedings in the Palatine Ct. The juri^ 
diction of the Palatine Ct. was co-ordinate with 
that of the High Ct., but it had no jurisdiction to 
stay proceedings in the High Ct. The und^- 
taking not to proceed with the summons in the 
High Ct. must therefore be discharged. — 
Alison’s Trusts, Re Johnsons (Infants) (1878), 
8 Ch. D. 1 ; 47 L. J. Ch. 765 ; 38 L. T. 304 ; 26 


W. B. 460, C. A. 

Anno/irfiorw) .‘“-Mentd. Re Swire, Mellor u. ?wlre (1882), 46 
L. T. 437 ; Re Couuolly, Wood v. Conuolly, [1911] 1 Ciu 


731. 

1401. Appointment by infant himself — Juris- 
diction not ousted.]— Curtis v. Bippon, No. 1304, 


-.]— Coham v. Coham, No. 1396, 


ante. 

1402. 

ante. 

To remove testamentary guardians.] — See 

Sub-sect. 7. F.. ante. 


PART XIII. SECT. 6, SUB-SECT. 1.— 

A. 

13981. No guardian existing.] — 
Where both the parents of an infant are 
dead there is no power under Infants’ 
Guardianship & Contracts Act, 1887, 
for the ct. to appoint a gruardian of 
the peraon or property of the infant, 
but the ot.’s inherent Jurisdiction over 
tihe persons & estates of infants Is 
saved by that Act, & where the infant 
has property the ct. will in a proper 
case appoint a gruardian of the pei'son 
& property of the infant. Where the 
infant has no property it Is not the 
practice to appoint a guardian of its 
person, unless a suit has been oon- 
stituted on behalf of the infant. — 
Re Stuart-Forbes (1907), 27 N. Z. 
L. R. 458.—N.Z. 

a. Appointment hy infant him,' 
aetf .] — An infant above the agre of 
twelve has no right to choose a gruardian. 
The whole matter of infants electing 
groardians is obsolete, — Re Penning- 
ton (1875), 1 V. L. R. 97.--AUS. 

b. Court of Chancery.] — 22 Viot. 

c. 93 does not exclude the Jurisdiction 
of the Ct. of Ch. in respect to the 
appointment of guardians to Infants. 
— ^fte.STANNABD (1858), 1 Oh. Ch. 15. 

0 . .] — The father of Infants 

died Intestate, & his widow obtained 
letters of administration, & by her 
appointed her sister, a married 
woman, sole guardian of her two 
it^ant daughters. After her death the 
paternal grandfather of the infants 
applied to the Judge of the surrogate 
oi. to be appointed guardian, who, 
ill opposition to objections made by 
tbe aster, did appoint him their 


guardian : — Held : on appeal, al- 
though the Ct. of Ch. had Jurisdiction 
to appoint guardians to infants not- 
withstanding 22 Viet. c. 93, it would 
not do so on an appeal like this. — 
Re McQueen, McQueen v. McMillan 
(1876), 23 Gr. 191.— CAN. 

d. .] — A domiciled English- 

man whose pupil child was entitled to 
a sum of money imder a testamentary 
trust in Scotland, applied to the Ch. 
Div. of the High Ct. of Justioo to 
appoint him guardian to his child, 
luo ct. refused to make the appoint- 
ment unless it was certified that the 
trustees would pay the money into 
the English Ct. The trustees refused 
to do so. In a petition presented by 
the father to the Ct. of Session, the 
ct. ordained the trustees to pay the 
income to the father for five years, 
& continued the petition. — ^W bbb v. 
Cleland’s Trustees (19040, 6 F. (Ct. 
of Bess.) 274 ; 41 Sc. L. R. 229 ; 11 
S. L. T. 681.— 5C0T. 

•. Testamentary direction — How far 
considered,] — ^Although the ct. pays 
respect to the wishes & dlreotlons of 
a testator in reference to the guardian- 
ship & care of his children, It will not 
do so whore a compliance therewith 
would clearly be prejudicial to the 
happlnesB & moral training of the 
infants. — Anon. (1858), 6 Gr. 632. — 
CAN, 

I, .] — In an application 

for the albpointment of a guardian 
of a minor, the ot. is bound to con- 
sider a will, although probate has not 
been granted. The fact that there 
Is a contest as to the validity of the 
will may induce the ot. to exeroise 
its disoretion one wav or the other, 
but it is not open to tbe ot. to say it 


will refuse to take notice of the will. 
— Saiiala Sundabi Dkbi V. Hazari 
Dasi Debi (1916), I. L. R. 42 Calc. 
963.— IND. 

g. Passing guardian* s accounts .] — 
There Is no authority in the Judge of 
a surrogate ct. to pass the accoimts of 
a guardian of an infant appointed by 
such ct. — Murdy V. Barb (1901), 21 
C. L. T. 626 ; 2 O. L, R. 310.— CAN. 

h. Prohate Cmirt.] — In an action 
of ejectment pltfs, claimed title as the 
guardians of infants appointed by 
the Probate Ct. At the time the 
action was brought, the infants, who 
were each over fouiteeu years of ago 
wore living with deft., who oooupied 
the promises in question with their 
consent & approval : — Held : deft, 
could not set up as a defence that on 
equitable grounds he was entitled to 
possession for the infants, as against 
pltfs., 5c that pltfs. had no title, the 
Probate Ct. having acted without 
Jurisdiction in appointing them guar- 
dians. — Furlotte ®. Lapoint (1907), 

3 E. L. R. 116 ; 38 N. B. R. 140.— 
CAN. 

k. Father* a intention — How far 
considered.] — Held : the facts afforded 
a sufficient indication of the father’s 
intention that his children should, 
after his death, he ooxmnltted to the 
guardianship of thoir mother, 5c an 
order simply to that effect was made. 
—Re Walbh (1884), 13 L. R. Ir. 269. 
— IR. 

l. Where both parenlU oWue.l — 
The Supreme Ct. has no Jurisdiction 
to appoint a guardian to an Illegitimate 
chila, nor even to a legltlmid» child 
where both parents are aHve. — Re 
R. V. W. (AN Infant) (1906), 26 
N. Z. L. R. 297.— H.Z. 
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Sect, 5 . — Quardiam appointed by the court: Sub- 
sect. 1, B., C.,D.,E.d:F.] 


, B, Over WJiat Infanta. 

1408. General rule.] — An infant, bom in France, 
was the daughter of a Frenchwoman, but was a 
British subject. The father died intestate, &, 
by French law, the mother thereupon was restored 
to her nationality & became entitled to the legal 
& natural guardianship of the infant. The 
infant resided in France, & was entitled to a share 
of the property left by her father, which was all 
in France. On an application to the English 
Ota, to appoint guardians, it was admitted that the 
mother, having regard to her conduct, was not a 
proper person to be appointed. Proceedings 
relating to the custody & guardianship of the 
infant had been commenced in France, but had 
been adjourned until it should be seen what order 
the English Ote. ^ would make i—Held : the 
English Cts. had jurisdiction to appoint guardians, 
&, under the special circumstances of the case, it 

was a proper one for the exercise of the jurisdic- 
tion. 


This ct. has jurisdiction in a proper case to 
appoint guardians of any infant British subject, 
wherever that infant may be residing, & whoever 
may have the custody of that infant abroad 
((Cotton, L.J.). — Be Willoughby (1886), 30 
(^h. 1). 324 ; 54 L. J. Ch. 1122 ; 63 L. T. 926 ; 
33 W. It. 860 ; 1 T. L. R. 662, C. A. 

1404. British infant — Outside Jurisdiction.] — 
Lloyd v. Oarew (1699), Free. Ch. 106 ; 1 Eq. Cas. 
Abr. 200 ; 24 E. R. 61. 

1406 .‘l—Ex p. Hales (1729), Mos. 

249 ; 25 E. R. 378, L. C. 

1406. ,] — Morrison v. Morrison 

(1847), 8 L. T. O, S. 613. 

1407. .] — Lockwood v. Fenton, No. 

post. 

-.] -Hope v. Hope, No. 20.S0, 

post. 

-.] Re Willoughby, No. 1403, 

ante. 


j also, Conflict op Laws, 

Vol. XI., pp. 442, 443, Nos. 1018-1026. 

1410. Alien Infant— Within Jurisdiction.]— The 

Ct. has jurisdiction to appoint guardians to infants, 
foreign subjects, within the jurisdiction, &, if 
necessary, to interfere on their behalf against their 
p^ents or guardians appointed by the Cts. of 
country ; but will not act against the foreign 
^aoman, except on very special grounds, as, for 
i^tance, neglect of the children, or danger to 
thdr property. — Nugent v. Vetzbra (1866), L. R. 
2 Eq. 704 ; 36 L. J. Ch. 777 ; 15 L. T. 33 ; 30 
J. P. 820 ; 12 Jur. N. S. 781 ; 14 W. R. 960. 
Atrnomions Conid. Re Willoughby (1885), 30 Ch. D. 324. 
n ■?« Agar-Ellis v. LaseeUes (1878), 10 

.] — Compare Aliens, Vol. II., p. 121, No. 9. 


1411. Infants whose father resident abroad — 
Mother resident in England.] — ^Two infants havii^ 
been sent to England for their education, by their 
father, who was resident in India, the ct. appointed 
a guardian of the children, to act for the father 
during his absence abroad, notwithstanding that 
their mother was residing in this country. — Be 
Thomas (1863), 22 L. J. Ch. 1075. 

1412. Infants having no property — Within Juris- 
diction.] — Re Willoughby, No. 1403, ante. 

1413. .] — Cutler v. Wright, [1890] W. N. 

28. 

Sc not being wards of court.] — Re 

McGrath, No. 1 269, ante. 

C. Protection of Infant. 

See, now, Guardianship of Infants Act, 1926 
(c. 46). 

Custody of children — Pending Sc after matri- 
monial causes.] — See Guardianship of Infants Act, 
1886 (c. 27), s. 7, & generally. Husband & Wipe, 
Vol. XXVII., pp. 418,419, 633-535, Nos. 4232-4248, 
5779-6796. 

1415. Preservation of rights under a settlement — 
Condition that settlor be guardian — Appointment 
of settlor.] — A settlement being made on an infant, 
whose father was dead, on condition of her being 
under the care of the settlor, it was referred to the 
master, to consider whether he should be appointed 
guardian, taking the settlement into consideration. 
— Fagnani V. Selwyn (1788), Jao. 268 ; 37 E. R. 
852. 

AnnotcUiom : — ^Refd. Anon. (1821), Joe. 264, n. ; Lyons r. 

Blenkln (1821), Jac. 245. 

1416. To prevent infant being sent abroad.] — 

Newport v. Moore (1752), 1 Dick. 167 ; 21 E. R. 
233. 

1417 . Allegation of slavery.] — Re Gootoo 

& Inyokwana (1891), 36 Sol. Jo. 481. 

1418. Ill-treatment by father.] — ^Whitfield v. 
Hales, No. 876, ante. 

1419. lU-treatment by widowed mother.]— Ander- 
ton V. Yates, No. 1765, post. 

1420. Misconduct of mother — Infant out of 
Jurisdiction.] — Be Willoughby, No. 1403, ante. 

Removal of guardian by the court — Grounds 
for.] — See Sect. 7, post. 

D. Guardianship Vacant. 

1421. Defective appointment by will.] — May 
V. May (1776), 2 Dick. 627 ; 21 E. R. 374. 

1422. Appointment of same person by 

court.] — Where a person is appointed guardian, 
under a will not duly executed for that purpose, 
the ct. will appoint him without a reference, — 
Hall v. Storbr (1836), 1 Y, & 0. Ex. 656 ; 6 
L. J. Ex. Eq. 97 ; 160 E. R. 227. 

1428. No appointment made by father.] — Bettes- 
WORTH V. Bettbsworth (1789), 2 Dick. 729 ; 21 

E. R. 464. 


part XIII. sect. 6, SUB-SECT. 1. 

B. 

l infant— OtUaide jur 

nichon ,] — Ihe ot. has Jurisdiction, 
Bunions, to appoint a guardian 
©state of an infant, a Brit; 
subject In Ireland, but having 
property except personal estate in 
1 L ^ Pavitt, [19( 

14181. Infai^ having no property.] 
The^ower of the Ct. of Ch. tb^pol 
guarmans to infants, whether 


96.— WD. 

aw)! Ifr iTi; * 


m. Infant ouieide jurisdiction.] — 
Although an infant whose parents are 
domiciled & resldeut in Alberta is 
residing in another province of Canada, 
whither it has been sent bv the father, 
the Supreme Ct. of Alberta has Juris- 
diction, if the case be shown to be a 
proper one in wMoh to do so, to set 
aside the natural & legal guardian^p 
of the father & to appoint the mother 
guardian.— i2c M.. [1918] 1 W. W. R. 
579; 13 Alta. L. R. 196.— CAN. 


PART XlII. SECT. 6, SUB-SECT. 1.- 

C. 

_n. Neglect .] — There is nothing j 
Children's Protection Aot, 1909 (o. 12 
which destroys the inherent, power t 
the Supreme Ct. to centred the guardla 


who has been substituted for the 
natural guardian, nor is there any- 
thing therein which declares that the 

g arents* rights are gone for ever, or 
owever neglectful & wicked they 
may have been, that they must never 
hope to have their child as their own 
ag^. The intention of the Act is 
to leave the parents* rights 8c duties 
with respect to their neglected children 
unaileoted, except In so far as the 
ciroumstanoes with respect to character 
8c oonduot on the part either of the 


be allowed to have control ot it . — Re 
Ohildbbn*b Fbotbotion Aot, This- 
KOW*g Cask, tl918J 8 W. W. R. 612 ; 
43 D. L. H. 462.-^AN. 
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1424. Desertion by father.] — Re England’s 
Estate, No. 1006, ante, 

1425. Testamentary guardian refusing to act.] — 
Ex p, Qhampney (1762), 1 Dick. 360 ; 21 E. R. 
304. 

1426. Marriage of female guardian — Effect — 
Remarriage of mother.] — Darcy v. Holderness 
(Lord) (1726), 1 P. Wms. 704, n. ; 24 E. R, 680. 

Annotaticni ) — Mentd. In the Goods of Parnell (1872), L. R. 2 

P. 6l D. 379. 

1427. .] — If a female guardian marries 

it is a matter of course to appoint a new guardian. 
—Anon. (1837), 8 Sim. 346 ; 69 E. R. 137. 

1428. .] — Where a female appointed 

by the ct. to be guardian of an infant marries, 
it is of course to make a new reference to the 
master to appoint a guardian. — Be Gornall 
(1839), 1 Beav. 347 ; 8 L. J. Ch. 283 ; 3 Jur. 600 ; 
48 E. R. 926. 

1429. Whether reappointment neces- 

sary.] — The marriage of a female guardian does 
not ipso facto render the appointment of guardians 
void, but renders it necessary to come to the ct. 
for a new appointment. — Pearce v. Brooks (1843), 
2 L. T. O. S. 266. 

1430. Joint guardians appointed by court — Effect 
of death of one — Necessity for new appointment.] — 

If two persons are appointed by the ct. ^ardians 
of an infant during his minority, or until further 
order, the guardianship is at an end on the death 
of one of them, & there must be a new appoint- 
ment. — ^Bradshaw v, Bradshaw (1826), 1 Russ. 
628 ; 38 E, R. 203. 

1431. Reappointment of sur- 

vivors.] — Hall v, Jones (1827), 2 Sim. 41 ; 67 
E. R. 706. 

Compare No. 521, ante, 

E, Religious Grounds, 

1432. To educate child in father’s faith.] — Re 

Race (1857), 1 Hem. & M. 420, n. ; 71 E. R. 183. 

Aniwtidions :-—CoT\MilL, Qumey v, Gurney (1863), 1 Hem. & 

M. 413 ; Re Scanlan (1888), 40 Cti. D. 200, Refd. Re 

Meado (1871), 19 W. R. 313. 

1433. Unless religious belief already 
formed.] — The rule that an infant ward of ct. is 
to be brought up in the religion professed by his 
deceased father will be departed from if the infant 
had already received such strong impressions 
adverse to that religion that it would be dangerous 
to attempt to educate him in it. 

The widow of a Roman Catholic gentleman of 
rank, all whose relations were Roman Catholics, 
some time after her husband’s death became a 
member of the Anglican Church, & brought up 
her only child, a boy, born after his father’s death, 
as a member of that church, till he had arrived at 
the age of nearly ten years. A suit was then 
instituted by a relation of the father for making 
the infant a ward of ct., with a view to having 
him educated as a Roman Catholic. The Lords 
Justices, being satisfied, by a person^ interview 
with the infant, that he had received strong 
impressions, which it would not be safe to distipb, 
adverse to the Roman Catholic persuasion, 
refused to interfere with an order of the Master 
of the Rolls appointing the mother sole guardian, 
without any directions as to the child’s religious 
education. — Stourton v, Stourton (1857), 8 
De G. M. & G. 760 ; 26 L. J. Ch. 364 ; 29 L. T. 


O. S. 33 ; 21 J. P. 261 ; 3 Jur. N. S. 527 ; 6 W. R. 
418; 44 E. R. 683, L. JJ. 

Annotations : — Distd. Dayls v, Davis (1862), 10 W. R« 245. 

Conid. Hawksworth v, Hawksworth (1871), 6 Ch. App. 

639 ; Re Meade (1871), 19 W. R. 313 : Andrews v, ^Yt 

(1873), 8 Oh. App. 627, n. ; Re Agar-ElUs, Agar<Ellls v, 

Lasoolles (1878), 10 Ch. D. 49. iMstd. R. v, WllUams 

(Secretary of National Refugres for Homeless Sc Destitute 

Children) (1888), 5 T. L. R. 104. Refd. Hill v. Hill (1862), 

31 L. J. Oh. 605 ; Re Newbory (1865), L. R. 1 Eq. 431 ; 

Re Agar-Elli^ Agar-Ellis v, Lasoelles (188^, 24 Ch. D. 

317 ; Re McGr^^l893) 1 Ch. 143 ; Re W., W. v, M.. 

[1907] 2 Ch. 557 ; Ward v, Laverty, [i926] A. O. 101. 

See, further i Part XII., ante, 

1434. .] — Be Austin, Austin v, Austin, 

No. 1274, ante, 

1435. .] — In determining the custody of 

children, the interests of the children are para- 
mount with the ct. In committing them to the 
charge of the mother when the innocent party, the 
ct. acts upon the principle that a wife ought not 
to be deprived of the comfort & society of her 
children by reason of the wrongful act of the 
husband, but it will depart from the rule when it 
is for the interest of the children that their educa- 
tion should be free from her control. 

On the petition of the wife a judicial separation 
was decreed by reason of the husband’s adultery 
& cruelty. The wife claimed the custody of the 
two children of the marriage, & avowed that her 
object was to bring them up in the Roman Catholic 
religion, which she herself professed. The hus- 
band, who was also originally a Roman Catholic, 
had become a Protestant, & the children, who were 
both young, had been placed by him in a Protestant 
boarding school, & were by his directions instructed 
in the Protestant religion. In these circum- 
stances the ct., bearing in mind the fact that while 
petitioner & resp. had lived together resp. had, in 
the exercise of his paternal right, caused the 
children to bo brought up as Protestants, & being 
satisfied that it was for the interest of the cliildren 
than the course of education so determined for 
them should not be interrupted, committed their 
custody to the mistress of the school in which 
their father had placed them, but gave to both 
parents full access to them. — D’Alton v, D’Alton 
(1878), 4 P. D. 87 ; 47 L. J. P. 69. 

1436. Education in conformance with father’s 
wishes.] — Be Clarke, No. 1286, ante, 

1437. .] — Re Nevin (An Infant), No. 1260, 

ante, 

F, For Special Purposes, 

1438. To assure title — On sale of land.] — A 
guardian appointed to an infant, to enable him to 
suffer a recovery in order to satisfy a purchaser. — 
Stapleton’s Case (1596), Cro. EUz. 471 ; 78 E. R. 
709. 

1439. To consent to marriage.] — Guardian ap- 
pointed to an orphan infant, without property, 
to consent to her marriage . — Re Woolscombb 
(An Infant) (1816), 1 Madd. 213 ; 66 E. R. 79. 
Annotation: — ^SSxpld. He Salisbury Sc Eocl. Comrs. (1876), 

2 Ch. D. 29. 

1440. .] — Re Moorcroft (1836), 2 Seton’s 

Judgments & Orders, 6th ed. p. 996. 

See^ now. Guardianship of Infants Act, 1925 
(c. 46), s. 9 (6) & sched. 

1441. For administration purposes — Father In- 
testate & Insolvent — Appointment of creditor.] — 
A creditor ^pointed guardian to minors, the only 
chUdren of P., who had no known relations, for the 
purpose of taking out administration to the estate 


part XIII. sect. 6, sub-sect. 1.— 

F. 

o. For administration ptirposes,] 
Two of the legatees under a will, 
who were sons of testatrix, were in- 

j.^ — ^voL, xxvnx. 


fants. The husband of testatrix, 6c the 
father of the infant Iqpatees, was alive 
Sc in the Dominion, but the wUl did 
not appoint him a amardian of the 
infant legatees: — Held: the father, 
until he was appointed guardian under 


Infanta Guardianship 6c Contraota 
Act, 1887, had no power bi receive 
the legades or any part thereof on 
behalf of the infant legatees,. but the 
ct. would, if in proper proceedings he 
were foimd to oe a proper person, 
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. 6, — Guardians appointed hy the court: Svtb^ 
sect If F,; sub^aects, 2 3, J,. <£? B.] 

of P., who had died intestate & insolvent . — In 
the Goods of FncK (1868), 1 Sw. & Tr. 141 ; 27 
L. J. P. & M. 106 ; 81 L. T. O, S. 318 ; 6 W. R. 
798; 104E;. R. 606. 

Annotation : — ^Retd. Coomba v. Coomba (1866), L. R. 1 

P. & D. 288. 

1442. To consent to application — Under Im- 
provement of Land Act^ 1864 (c. 104) — By father & 
tenant for life.] — Ee Manohbstejb (Dxnaa) (1870), 
2 Seton’s Judgments & Orders, 6th ed. p. 994. 

1448. .] — Re Blundell (1871), 

2 Seton’s Judgments & Orders, 6th ed. p. 994. 

1444. ,] — 2ie Sbfton (Lord) 

(1871), 2 Seton’s Judgments & Orders, 6th ed. 

p. 991. 

1445. For purposes of Leases & Settled Estates 
Act (c. 120), s. 36) — Petition by infant.] — Under 
above sect, a guar^an to an infant may, after a 
petition has been presented by the infant, be 
appointed. — Re Harqreavb’s Settled Estates 
(1868), 28 L. J. Ch. 197 ; 32 L. T. O. S. 203 ; 6 
Jur. N. S. 60 ; 7 W. R. 166. 

1446. Necessity for appointment.] — 

Re Caddick’s Settled Estates, No. 650, ante. 

1447. .] — Re James, No. 648, 

ante. 

1448. For purposes of Places of Worship Sites 
Act, 1873 (c. 60).] — (1) A father, tenant for life, 
is the guardian of his infant son, tenant in tail in 
remainder, for the puipose of concurring under 
above Act, in a grant by himself of a site for a 
church. Senible : the ct. has no power to appoint 
a guardian for the purpose of concurring under 
the Act. 

(2) If indeed an action is brought against a 
minor, or a minor has to be made a party to any 
proceedings in a ct. of justice, a guaiman ad litem 
may be appointed, but such person does not 
thereby become the guardian of the minor generally 
(Hellish, L.J.). — Re Salisbury (Marquis) & 
Ecclesiastical Comrs. (1876), 2 Ch. D. 29 ; 46 
L. J. Ch. 250 ; 34 L. T. 6 ; 40 J. P. 404 ; 24 W. R. 
380, C. A. 

1449. To protect infant’s Interests — On bill pend- 
ing in Parliament^ — Re Wharton (1866), 2 
Seton’s Judgments & Orders, 6th ed. p. 995. 

For purposes of legal proceedings — By & against 
infant.]-~/S'cc Part XIV., post. 


Sub-sect. 2. — ^Practice on Application for 

Appointment. 

See, now, R. S. C., Ord. 65, r. 2 (12), & Statutory 
Rules & Orders Revised, Vol. XII., Supreme Court 
England, p. 208. 


1450. Applioation on behalf of infani--By next 
friend.] — Re North, No. 1278, ante. 

1451. .] — A petition by infants for 

the appointment of a guardian ought to bo 
presented ^ them by their next friend. — Re 
kussbll’s Estate (18ol), 20 L. J. Oh. 384 ; 17 
L. T. O. S. 282 ; 16 Jur. 981. 

1452. .] — ^An applioation may be made 

by an infant for a guardian \mder 18 & 14 Viet, 
c. 86, s. 6, without a next friend. — Ex p. Craig 
(1861), 20 L. J. Ch. 136 ; 16 L. T. O. S. 481 ; 16 
Jur. 762. 

Evidence to support application.] — See R. S. C., 
Ord. 66, r. 26. 

1458. Attendance of Infant — ^Dispensed with— 
Danger to infant.] — On affidavit of the danger in 
bringing an infant who lived in town into ct. to 
have a guardian assigned, a commission was ordered 
for the purpose. — ^Marlborough (Duke) v. 
Marlborough (Duchess) (1739), 1 Dick. 74 ; 21 
B. R. 195. 

1454. Illness.] — Guardian appointed 

of an infant, & his presence in ct. dispensed with, 
on an affidavit of his inability to attend from 
illness. — Hill v. Smith (1816), 1 Madd. 290 ; 66 
E. R. 107. 

1456. .] — Dawson v. Dawson 

(1887), 1 Jur. 87. 

Necessity for next friend in proceedings by infant.] 
— See Part XIV., Sect. 1, sub-sect. 2, post. 


Sub-sect. 3. — ^Who may be Appointed. 

A. In General. 

See. now, Guardianship of Infants Act, 1925 
(c. 45). 

1456. Discretion of Judge — Grounds for inter- 
ference.] — Three applications were made at the 
same time as to the guardianship of infants. One 
that Mrs. H., their maternal ^andmother, might 
be appointed guardian ; another for the appoint- 
ment of Mrs. A. & Mrs. B., their paternal aunts, 
both married women ; & another for the appoint- 
ment of C.,*a friend of the family. An order 
having been made by the judge appointing Mrs. B. 
sole guardian ; — Held : though the discretion of 
the jud^e as to the choice of a guardian ought not 
to be interfered with, except on very strong 
^oimds, yet that this order ought to be discharged, 
& Mrs. H. &; C. appointed guardians on these 
groimds, that the appointment of a married woman 
to be sole guardian was improper ; that the 
judge had not approved of Mrs. A., which had a 
bearing on the propriety of appointing Mrs. B., 
who was acting with her ; that the father had in 
his lifetime shown great confidence in Mrs. H. & 
allowed the children, who had very little inter- 


appoint him eruardian imder that Act. 
— Baylky V. Public Trustee (1907), 
27 N. Z. L. R. 659.— N.Z. 

p. To consent to order of adop* 
<ion.] — The ct. wlU appoint a guardian 
of a destitute orphan child for the 
purpose of oonBenting to an order of 
adoption under Adoption of Children 
Act, 1881, B. 3.— Rc Nash (1884), 2 
N. Z. L. R. 286 (S. O.).— N.Z. 


PART XUI. SECT. 5, SUB-SECT. 2 

q. Applioaltion on behalf of infan 
— By guardian ad litem.] — On a motioi 
to appoint a guardian of an infant'i 
person, the Infant can only appear b? 
a guardian ad litem: where an obfeo 
tion was taken at toe hearing of suol 
a motion, that no guardian ad litem 
had ^n appointed, the ot. made th( 
appointment inetanier.^Re PxNNXNa 
TOE (1876), 1 V. L. R. 97.— AUS. 


r. Reference to master to approve 
— Svbseguent appointment by court ,] — 
In a snft for the purpose of haying a 
guardian appointed. It Is not the 
course of the ct. to direct a reference 
to the master to appoint a guardian 
but only to approve oi one, to be after- 
wards appointed by the ot. If It see 
fit. — ^Murphy v. Lamphibr (1866), 12 
Gr. 241.-~0AN. 

t. Necessity for notice — Fatherliving.] 
— On a petition lor the appoint- 
ment of a guardian to an infant, other 
than his father, who was living: — 
Held .* notice of the application should 
be served on the father . — Re Hbn- 
RIOKS (1869), 2 Oh. Ch. 418.--CAN. 

a. Inquiry as to con/Hettng 
inieresi.j— When a pHmd facie case 
is made, showing that no conflictixi« 
lateresta exist between the infants S 
the pvopoeed guai^ban, or the party 


proposing him, the ot. will not go Into 
the ’ question of the fact or extent 
of interest. — Fsbqubon v. Langktry 
(1869), 2 Oh. Ch. 473.— CAN. 

b. Security.] — It is contrary to 
the uniform practice of the ot. to 
appoint any one as the custodian of 
infants' money, whether as trustee or 
guardian, without requiring security 
for the proper discharge of his duties. 
—Re Thin (1884), 10 P. R. 490,— 
CAN. 

0 . Where Mstamentary guardian has 
not acted.] — Where a testamentary 
guardian has not acted, the mode of 
prooeedlmp in order to have a guardian 
appointed. Is by petition; It is not 
neoessary to file a bill. Secus, if after 
aotlx^ he has misoonduoted himself. 
— O'Sjbbfb V . Oassy <1803), 1 Soh. As 
L^« 106.-— IB. 
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courBe with his relations, to live much with her ; 

that their mother, whose wishes, though she 
had no power to appoint guardians, ought to be 
taken into consideration, had made a will, pur- 
porting to appoint Mrs. H. & 0. guardians. — 
Ee Kaye (1866), 1 Oh. App. 387 ; 14 L. T. 388 ; 
12 Jur. N. S. 360 ; 14 W. R. 697, L. JJ. 

1457. Remainderman — Infant tenant In tall.] — 
SWBETMAN r. Edge (1678), Cary, 96 ; 21 E. R, 61. 

Exolusion of father — When Justified.] — See 
Nos. 1118, 1178, ante, 

1458. Maternal uncle — Without reference.] — 

Guardian [maternal uncle] appointed to an infant 
entitled to freehold property worth £80 a year, 
without a reference . — Ex p, Jackson (1833), 0 
Sim. 212 ; 68 E. R. 673. 

1459. Jointly with mother.] — The maternal 

uncle of an infant in a suit conducted at his risk 
had recovered £3,000, which was in ct. in the suit, 
for the benefit of the infant. The infant’s father 
was dead, & his mother, who was living apart from 
her second husband, was, with the i^ant, whose 
age was fourteen, in indigent circumstances at 
New York, &; refused to allow him to be brought 
to this country. The uncle, by petition, asked to 
be appointed guardian, with an allowance for 
maintenance, to commence on the infant’s andval 
in England. The ct. appointed the mother & 
uncle the guardians ; & ^ter consideration of the 
circumstances at chambers, refused to make any 
allowance for maintenance. — Lockwood v. Fenton 
(1862), 1 Sm. & G. 73 ; 17 Jur. 127 ; 66 E. R. 33. 

See, alaOf No. 1460, post, 

1460. Person out of Jurisdiction — Already ap- 
pointed by foreign court — Infant having foreign 
& English estates — Recognisances.] — Re Levinge 
(1797), O.Bcav. 392, n. ; 49 E. R. 877. 

1461. .]— Re Daly (1798), 

6 Beav. 393, n. ; 49 E. R. 877. 

1462. Property within Jurisdiction.] — 

Guardians were appointed in Ireland, to infants 
brought up educated & domiciled there. Their 
fortunes were in ct. in England. The ct. adopted 
the proceedings in Ireland, appointed the same 


persona guardians, notwithstanding they resided 
out of the Jurisdiction, & ordered payment to 
them of the maintenance mon^. — Daniel v, 
Newton (1846), 8 Beav. 486 ; 60 E. R. 191. 

1463. Jointly with English guardian.] 

— Dawson v. Jay, Re Dawson, No. 2067, post. 

— .] — See^ also, Conflict of Laws, Vol. 
II., p. 443, Nos. 1020-1026. 

1464. -.] — ^Persons residing out of the juris- 
diction not to be appointed guardians by the ct. — 
Logan v, Faiblee (1821), Jac. 193 ; 37 E. B. 822, 
L. C. 

Annotations : — ^Apld. Stephens v. James (1833), 1 My. & K. 
627. Bold. Johnstone v. Beattie (1843), 10 Cl. Sc Fin. 43 ; 
Hope V. Hope (1854), 4 De G. M. & G. 328. 

1465. Partnership.] — A partnership in London 
being appointed, not individually but as a firm, 
exors. & guardians, claimed the residue imdisposed 
of in exclusion of persons appointed attorneys, 
exors. & guardians in Denmark, & others appointed 
attorneys & exors. in India ; decreed a trust for 
the next of kin ; & it was referred to the master 
to appoint a guardian. 

I cannot appoint a partnership guardian (Lord 
Loughborough, C.). — De Mazar v. Pybus, 
Knudson v. Pybus (1799), 4 Ves. 644 ; 31 E. R. 
332, L. 0. 

Annotation : — ^Mentd. Sadler v. Tumor (1803), 8 Ves. 617. 

1466. Trustees of Infant's property.] — Be Mats 
(1852), 21 L. J. Ch. 875 ; 19 L. T. O. S. 324 ; 16 
,Tur. 608. 

1467. Married woman — Ulegitimate child.] — 

A married woman appointed guardian of an 
illegitimate child & payment ordered to her upon 
her separate receipt, — Wallis v, Campbell (1807), 
13 Ves. 617 ; 33 E. R. 387, L. C. 

145g. As sole guardian.] — Be Kaye, No. 

1466, ante. 

1469. Person who has abducted child — Motives 
of affection — Infant’s benefit.] — Livingston v. 
Hawker (1913), Times, Oct. 18, H. L. 

B. Inquiry as to Fitness. 

1470. Whether reference necessary.] — Guardian 
appointed merely on petition without any suit in 


PART XIII. SECT. 6. SUB-SECT. 3.— A. 

1462 1. Person out of jurisdiction — 
Already appointed hy foreign court — 
Properly within jurisdi^ion,] — A 
foreigner waks appomted trustee for 
infants to receive insurance moneys, 
without beinflr required to give security 
in this province, on its being shown 
that ho had given security upon his 
appointment as guardian, to the satis- 
faction of a ct. In the state where he 
& the infants resided. — fie Andrews 
(1885), 11 P. K. 199. — CAN. 

140^1. Marriedwoman — As sole guar- 
dianA — The fact of the person named 
as guardian in the will of deceased 
mother of children being a married 
woman is itself suffloient to prevent 
the ct. appointing her. — Re McQjraEN. 
McQueen v, moMtllan (1876), 23 
Gr. 191 .— CAN, 

1468 11. •] — A married 

woman wdU not be appointed sole 
^ardian of the person be estate of an 
infant. — Re Freeze (1905), 8 N. B. 

Rep. 172 ; 26 6. L. T. 385.- 

CAN. 

d. Holder of office,} — The holder 
of an office for the time being may 
be appointed guardian of the persons 
of tifiants.— Tyson, Thompson v. 

a909), 9 S. R. N. S. W. 217 ; 
26 N. S. W. W. N. 44.-— AUS, 

•. Successors in office of tmined 
person — Reivei'sionary guardianship ,] — 
It Is irregolap to ^ve a reversfonw 
gucunltansnlp of wards in ot. to the 
snooessors m office _ of any nam^ 
person. — M uwhy v, Laiiphibr (1866), 


12 Gr. 241.— CAN. 

f. Next of kin,] — It is not the 
practice of the ct. to give weight to 
the objection that a person sought to 
be appointed guardian to an infant is 
the next of kin to whom the lands 
of the infant would descend. — Re 
McQueen, McQueen v, McMillan 
(1876), 23 Gr. 191.— CAN. 

g. Company,] — By Loan & Trust 
Oorpn. Act, 1914 (o. 184), s. 18 (e), it 
is not competent for a co. to be 
appointed guardians of the person of 
an infant ; & the appointment of an 
officer of the oo. as guardian is an 
evasion of the spirit of that Act ; & 
a guardian so appointed is not entitled 
to any compensation out of the estate 
for his services. — Re Rundlb (1915), 
7 O. W. N. 350 ; 32 O. L. R. 312.— 
CAN. 

h. Testamentary guardians de- 
clining trust,] — Two out of three 
testamentaury guardians declined to 
accept the trust : — Held : they were 
not entitled, as of right, after the 
death of their oo •guardian, to be 
appointed guardians by the ct. ; but, 
other ciroumstances being equal, they 
would be preferred to the person 
nominated in the will of the mother 
(the third jguardlon), to be the guar- 
dians of tne infants after her decease. 
— Re Johnstons, Exp. Ybates (1845), 
2 Jo. & Lat. 222.— IR. 

k. SdlicUor — For versons con- 
trolling estate.] — ^The soir. lor any ol 
the persons who exercise a control 
over the minor’s estate will not be 


appointed the guardian of their 
persons. — Re Johnstons, Ex p. 
Ybates (1845), 2 Jo. & Lat. 222.— IR. 

1. Orandmother.] — An Infant, a 
girl of three years, was placed by her 
parents in the care Sc custody of her 
maternal grandmother. Her mother 
died shortly afterwards. Sc she remained 
with her grandmother for eight years, 
until the death of her father. Her 
father had married again. Sc left bis 
second wife, the stepmother of the 
infant, surviving him. He had lived 
in Sc carried on a hotel, Sc his widow 
continued to do so, having living with 
her four elder brothers Sc sisters of the 
infant. Shortly after the father’s 
death she (the infant’s stepmother) 
sent one of the Infant's brothers, who 
took the Infant away from a school 
which she was attending. Sc brought 
her to live with her wopmother Sc 
brothers Sc sisters at the hotel. The 
nandmother thereupon applied to 
the ct. to be appointed guardian of 
her person Sc estate. The child, then 
eleven years of age, when questioned 
by the ct., said that her grandmother 
had been kind to her, but that 
she wished to stay with her step- 
mother because her brothers Sc sisters 
were staying with her. The evl- 
denoe showed that the grandmother 
had carefully attended to her. It 
appeared also that the grandiiiarents 
had some little means : — Held : the 
grandmother ought to be appointed 
guardian In preference to tlm sUm- 
mother.— J?e Darvill (1901), 21 K. 

L. B. 1S4.— N.Z. 

V 2 
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Beat, 5. — Guardians appointed hy the court: Bvib^ 
sect, 3, B, Sect, 6 : S}d)-8ecis, 1 , 2, 3, 4 5. 

Sect, 7.3 

ct., but not without a reference to the master. — 
Bx p, Watkins (1752), 2 Ves. Sen. 470 ; 28 E. R. 
801, L. C. 

Annoiaiion : — Apld. Johnstone v. Beattie (184.3), 10 Cl. & Fin. 

42. 

1471. Amount of property material.] — 

Order, appointing a guardian without a reference 
only where the property is excessively small. 
Refused, where it amounted to £1,500 . — Ex p. 
Wheeler (1809), 16 Ves. 260 ; 33 E. R. 986. 
Annoiaiion : — FoUd. Exp, Janlon (1820), 1 Jac. & W. 395. 

1472. .] — Guardian not to be appointed 

without a reference, when the infant’s property 
amounts to £160 per annum, — Ex p, Janion 
( 1820), 1 Jac. & W. 395 ; 37 E, R. 426. 

1478. .] — Order made on petition 

without suit, for a reference to approve of a 
guardian & maintenance for an infant having £150 
a year arising from land . — Ex p, Anoell (1842), 
13 Sim. 268 ; 60 E. R. 101. 

1474. Expense of reference.] — Guardian 

appointed without a reference. — Re Jones (1826), 
1 Russ. 478 ; 38 E. R. 185. 

1475. .] — The fortune of an infant being 

£1,000 only, order made upon affidavit, without 
reference, appointing the mother guai’dian, & 
directing payment to her of the interest of such 
sum for maintenance. — Re Allsop (1838), Coop. 
Pr. Cas. 44 ; 7 L. J. Ch. 194 ; 47 E. R. 393. 

1476. Executor of father.] — The ct. refused 

to appoint certain persons to be guardians without 
a reference, although one of the persons was the 
oxor. of the father of the infants, & the other had 
been appointed guardian by an order in Chancery. 
— Whitblock V, Finch (1839), 3 Y. & C. Ex. 724. 

1477 . Guardianship contested.] — Although 

the ct. will sometimes appoint a guardian to an 
infant without a reference, where no objection 
is made to the individual proposed, it will in no 
case dispense with a reference where the guardian- 
shm is contested between two parties. 

Four persons domiciled & resident in Scotland 
had accepted the trusts of a Scottish deed, attested 
by two witnesses, by which they were duly 
appointed tutors & curators to a Scottish orphan 
child, whose only propej^ consisted of real estates 
situated in Scotland. The child having come to 
reside in England for the sake of its health, & a 
suit liaving been instituted by other parties, in its 
name, for the purpose of mal^ng it a ward of this 
ct. I — Held : on the construction of the deed, 
it appeared to be made in contemplation of the 
child’s continuing to reside in Scotland, & with 
reference solely to her so doing ; & the care & 
custody of the child being considered to be, there- 
fore, improvided for, & the curators who, under 
the deed, had the management of the property, 
being parties, & having appeared, to the suit, 
the I-iord Chancellor referred it to the master to 
approve of a scheme for the residence of the child ^ 
to appoint guardians. — ^B eattie v, Johnstone 
( 1841), 1 Ph. 17 ; 10 L. J. Ch. 300 ; 5 Jur. 671 ; 
41 E. R. 537, L. C. ; affd, sub nom, Johnstone v, 
Beattie (1843), 10 Cl. & Fin. 42, H. L. 

AnnotaiUms : — B^d. Lockwoods. Fenton (1862), 1 Sm. & G. 

7 3 : JRe Daweon, Dawson v. Jay (1864), 2 W. R. 311 ; Hope 

V. Hope (1864), 10 Boav. 237 ; Re Tweedale’s Settlmt. 

(1860), John. 100 ; Stuart v. Bute, Stuart v. Moore (1861), 


0 H. L. Oas. 440 ; Dldishelm v, London Sc Westminster 

Bank, {1900] 2 Oh. 16. Hentd. Soott v, Bentley (1866), 

1 K. & J. 281 : Hoskins v. Matthews (1866), 8 De G. M. Sc 

O. 13 ; Moorhouse v. Lord (1863), 10 H. L. Oas. 272 ; 

Ewing V. Orr Ewing (1883), 9 App. Oas. 34 ; Re Beaumont, 

[189^ 3 Ch. 490 ; A.-G. v. Wlnans (1901), 86 L. T. 608. 

1478. .] — Guardian of the estate of an 

infant appointed on petition without suit or 
reference. — Ex p. Bond (1846), 16 L. J. Ch. 147 ; 
8 L. T. O. S. 252 ; sub nom. Re Bond, 11 Jur. 114. 

1479. •] — Uncle Sc aunt appointed guardians 

of the person of an infant on petition without 
suit or reference, no allowance being asked. — 
Re Neale (1862), 15 Beav. 260 ; 61 E. R. 534. 


Sect. 6.— RIGHTS, POWERS AND DUTIES OF 

GUARDIANS. 

Sub-sect. 1. — ^Marriage op Ward. 

See Part TV., sect. 2, ante. 


Sub-sect. 2. — Custody. 
See Part XT., ante. 


Sub-sect. 3. — ^Maintenance. 
See Part X., Sect. 1, ante. 


Sub-sect. 4. — Education and Religion. 
See Part XII., ante. 


Sub-sect. 5. — ^Property. 
Management of property.] — See Part VIII., 
Sect. 5, ante, 

Liability to account.] — See Part VIII., ante. 

Application to maintenance.] — See Part X., 
Sect. 1, sub-sect. 2, ante. 

Purchase of infant’s property.] — See Part VIII.. 
Sect. 3, ante. 


Sect. 7.~-REM0VAL OF GUARDIAN BY THE 

COURT. 

Control of ct. over guardians generally, see 
Parts VIII., X., XI., XII. 

Power to remove testamentary guardian.] — See, 
now. Guardianship of Infants Act, 1886 (c. 27), s. 6. 

1480. Power to remove statutory guardian — 
Father — Guardianship of Infants Act, 1886 (c. 27), 
ss. 3 (2), 18.] — Under above sub-sect, the father 
is a loint guardian with the guardians appointed 
provisionaUy by the mother by virtue of the power 
conferred upon her by the sub-sect. 

The appointment by the mother should, there- 
fore, be in form an appointment of guardians 
“ jointly with the father ” of the infant ; &, upon 
an application, under above sub-sect, after the 
death of the mother, to confimi-the appointment, 
the ct. can make an order under the Act in that 
form only. 

The father of the infant may, however, be dis- 
placed altogether by the ct., under its general 


part Xlll. sect. 7. 

m. On ouardian*8 own applicaiion 
— Guardian resident o6foad.)~Wbere 
the mother ol infants, whoso lather 
died intestate was permanently resident 


In England, the ct. with her consent 
made an order imder Guardianship 
of Infants Act, 1886 (c. 27), b. d, 
substituting a paternal unole of the 
Infants as their guardian . — Re IjBMONS 
(1867), 19 L. R,lr. 676.~-m. 


n. .1 — The ct. has JutIb- 

dlction to discharge a testamentary 
guardian of infant wards of ct. on his 
own application . — Re Qrats (Minors) 
(1891). 27 U R. Ir. 699.— IR. 
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jurisdiction) which is preserved by the same sub- 
sect., & by sect. 13 of the Act. 

Upon an application to confirm the appointment 
of guardians bjr the mother of the infant, the ct. is 
bound to consider whether the persons appointed 
as guardians are proper persons to act as such. 

The mother of an infant, being separated from 
her husband, against whom she had commenced 
proceedings for a divorce, made a will by which 
she appointed two persons “ to be the exors. & 
trustees of this my will, &, so far as I may be able, 
being at the present time separated from my 
husband, & suing for a divorce, I appoint my said 
exors. & tnistees, or the survivor of them, to bo 
the guardians or guardian of my infant child.** 
A decree nisi was subsequently pronouncod, but 
shortly afterwards & before the decree was made 
absolute, the mother died. The infant, a girl 
aged eleven years, thereupon applied, by one of 
the guardians nominated by her mother as her 
next friend, to have the appointment of the persons 
BO nominated confirmed by the ct., & that they 
might be authorised & empowered to act as 
guardians of the person of the infant. The ct. was 
satisfied, upon the evidence, that the father was 
unfitted to be the sole guardian : — Held : (1) the 
will must bo taken as having reference to the 
statutory power, & the intention of the testatrix 
was to exercise that or any other statutory power 
which she might have ; (2) there was a valid 

appointment of guardians to act jointly with the 
father within the meaning of the statute, & the 

appointment must be confirmed . — Re G (An 

Infant), [1892] 1 Ch. 292 ; 61 L. J. Ch. 490 ; 60 
L. T. 336. 

1481. On guardian’s own application — Not 
granted.] — Spencer v. Chesterfield (Earl), 
No. 1342, ante. 

1482. Ward unmanageable .] — Re Pbard 

(1843), 1 L. T. O. S. 319, L. C. 

1483. Benefit of ward — Pecuniary.] — A non. 
(1821), Jac. 254, n., 264, n. ; 37 E. R. 848, 849 ; 
svh nom, Jackson v. Hankey, cited in Chambers 
on Infancy at pp. 29, 38, 81, etc., L. C. 

Annotaiions : — ^Bwa. Talbot v. Shrewsbury, Doyle v. 

Wright (1840), 4 My. & Cr. 672 ; Re Fyun (1848), 2 De 

G. & Sm. 457, 

1484. -.] — ^Andrews v. Salt, No. 1267, ante. 

1485. Englishwoman married to Mahom- 
medan.] — S., an Englishwoman, had married, 
according to the Mahommedan ritual, N., a Hindoo 
Mahommedan, he being already married. The 
children of this marriage had been recognised by 
N. as his children & his heirs according to Mahom- 
medan law. 

By an agreement between S. dc N. the children 
were brought up as Mahommedans, & S. & N. 
having separated, they went with their father to 
India, & remained there until the father*s death, 
four years afterwards. By liis will N. appointed 
certain persons guardians of the children. 

S. now moved that an order be made ^ving her 
the custody of her children, as she admitted that 
her union with N. was not a marriage, & therefore 
contended that, as her children were iUegitimate, 
she had the right to the custody of them : — Held : 
S. had no absolute right to the custody, Sc the ct. 
would consider what was best for the interests of 
the children, Sc having regard to the nature of their 
birth, the religion in which they had been educated, 
Sc the mode of life which had been adopted for 


them, it was best for them to remain in the custody 
of the guardians whom the father had appointed. — 
Re Ulleb, Nawab Nazim op Bengal’s Infants 
(1885), 64 L. T. 286 ; 2 T. L. R. 8, C. A. 

Annotation: — ^Befd. H. v. Barnardo, Jonos*s Case, [1891] 

1 Q. B. 194. 

1486. .] — Re McGrath (Infants), No. 1269, 

ante, 

1487. Bankruptcy of guardian.] — Smith v. 
Bate, No. 1369, ante, 

1488. .] — ^Wilcox v, Drake, No. 1192, ante, 

1489. Lunacy of guardian.] — A testamentary 
^ardian may bo removed if he becomes lunatic, — 
Ex p, Brydges (Lady Ann) (1791), cited in 2 
Fonolanme’s Equity at p. 249. 

1490. Religious grounds — Adoption of different 
faith by guardian.] — Re Fell (1870), 2 Seton’s 
Judgments Sc Orders, 7th ed. p. 993. 

Annotation: — Apld. F. v. F., [1002] 1 Ch. 688. 

1491. .] — Testator, who died in 1896, 

by his will appointed his sister guardian of his 
infant daughter, then aged eleven. Testator was 
a Protestant, & the infant was brought up in 
that faith. In 1900 the sister, from conscientious 
motives, became a Roman Catholic : — Held : 
under the circumstances, it was for the benefit 
of the infant that testator’s sister should bo removed 
from her guardianship. — F. v. F., [1902] 1 Ch. 088 ; 
71 L. J. Ch. 415. 

1492. Guardian’s faith differing from 

infant’s — Insufficiency.] — The ct. refused to remove 
a testamentary guardian who was of a different 
religious faith from the infant, but appointed a 
guardian to act with the testamentary guardian. — 
Re Read (An Infant) (1889), 5 T. L. 11. 615. 

Compare No. 1306, ante, 

1493. Marriage of female guardian — Mother ap- 
pointed by will.] — Where the father of an infant 
devised the guardianship to the mother, the 
Ct. of Ch. has no power to control this will, unless 
upon complaint & proof made of misbehaviour 
in the mother. — Dillon v. Mount Cashell 
(Lady) (1727), 4 Bro. Pari. Cas, 300 ; 2 Eq. Cas. 
Abr. 487 ; 2 E. R. 207, H, L. ; revsg. S. C. sub nom, 
Morgan v, Dillon (1724), 9 Mod. Rep, 135, L. C. 

Annotation : — Montd. Re Salisbury’s Estate (1876), 24 W. 11. 

380. 

Compare Nos. 1426-1429, ante, 

1494. .] — (1) Guardian will not be appointed 

after a marriage nor discharged because of a 
marriage. But without discharging guardians 
orders regulating their conduct may be made. 

(2) Liberal allowance for maintenance where a 
guardian or father is in distressed circumstances. — 
Roach v. Garvan (1748), 1 Ves. Sen. 157 ; 1 
Dick. 88 ; 27 E. R, 95L L. C. 

Annotations: — As to (1) Folld. Shipbrook v. Hiclilnbrook 

(1778), 2 Dick. 547. Befd. Mendes v. Mondos (1748), 

3 Atk. 619. Oenerally, Mentd. Brook v. Brook (1858), 

3 Sm. & G. 481. 

1495. .1 — Shipbrook (Lord) v, Hinchin- 

BROOK (Lord) (1778), 2 Dick. 647 ; 21 E. R. 383, 

L. C. 

1496. Mother sole guardian.] — The law 

as to the rights of mothers as guardums of their 
infant children has been revolutionised by the 
Guardianship of Infants Act, 1886 (c. 27), Sc a 
mother is entitled under that Act to be the sole 
guardian if no gu^dian has been appointed by the 
father. The ct will not appoint any one af guardian 
in her place or to act jointly with her u^ess some 


1490 1. Religiious grounds — Adoption 
of different faith by auardian ,\ — ^A 
person, a member of a sect calling 
themB^vea Ohrlstian Brethren, having 
been apjpolnted by the master guardian 
of a minor whose father had lived dc 


died a member of the Church of 
England Sc whose mother had con- 
tinued such Sc had brought up the 
minor as such for seven years after 
the father’s death when she dissented 
to the said seot Sc from that time UU 


her death educated the minor in the 
tenets of the soot was removed by the 
ot. from being guardian . — Re Hunt 
(A Minor) (1843), 2 Con. Sc l^w. 373* 
— ~IR* 
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8ecL 7. — Retnoval 0 } guardian hy the court. Sect, 8. 

PaH XIV, Sect. 1 ; Sub-secia, I A 2, A 

special ground is shown for its interference ; Sn 
tne fact that she marries again is not of itself a 
reason for doing so, although the second husband is 
of a different religion to that of the first husband, 
the mother, & the child. — Be X., X. v. Y., [1899] 
1 Oh. 626 ; 68 L. J. Oh. 265 ; 80 L. T. 311 ; 47 
W. R. 346 ; 43 Sol. Jo. 260, 0. A. 

Annotation : — ^Distd. F. v, F., [1902] 1 Ch. 688. 

1497. Married woman as sole guardian — ^Ap- 
pointed by the oourt — ^Removal by court 0! appeal.] 
— Be Kaye, No. 1456, arde. 

1498. Misconduct of guardian — Connivance In 
premature marriage.] — ^Foster v, Denny, No. 
2067, post. 

1499. Marriage without leave of court.] — 

Lord Habdwicke, 0., took the care of the infant 
from her testamentary guardian, & ordered that 
she should not marry vdthout leave of the ct. — 
Tombes V. Elees (1747), 1 Dick. 88 ; 21 B. R. 
201, L. C. 

Compare Nos. 124-126, ante, 

1500. .] — FbRMOR V. POMFRET, No. 1316, 

aide. 

1601. Procuring residence of lunatic father 

— In same house as child.] — Davenport v . 
Powell, No. 1329, ante. 

1602. Non-fulfilment of undertaking — Sub- 

ject to which appointed.] — An order appointing two 
persons who had been named by the adoptive 
mother of an Italian infant to be her guardians, 
on an undertaking by their solr. that the child 
should be brought up as one of their own, & her 
religion respected, was discharged, & new guardians 


appointed on the application of the guardians 
appointed by the Italian Ot., on proof of oiroum- 
stances showing the undertaking had not bwn 
observed.— ifsSAViNi, Savini v. Lousada (1B70), 
22 L. T. 61 ; sub nom. Dr Savini v, Lousada, 18 

W. R. 426. iftiin 

1503. .1— Re MoGrath (Infants), No. 1269, 

ante. 


Sect. 8.— TERMINATION OF GUARDIANSHIP. 
1604. General rule — When majority attalned. 1 — 
(1) A guardianship of an infant, notwithstanding 
he marries, does not determine till his age of twenty- 

one. a 1 . 

(2) The marriage of the daughters would deter- 
mine the guardianship of them, though not of the 
sons (Lord Habdwicke, C.). — ^Mbndes v, Mbotbs 
(1848), 3 Atk. 619 ; 1 Ves. Sen. 89 ; 26 B. R. 1167, 

1505. Marriage of ward — ^Male.] — ^Mbndes v. 
Mbndes, No. 1504, ante. 

1506. Female.] — Mbndes v, Mbndes, No. 

1504. ante, 

1607. .]—Be Sampson & Wall, No. 739, 

ante, _ 

Marriage of female guardian.] — See Nos. 14^o- 

1429, ante, , a j u 

Death of one of several guardians — Appointed by 
court — Termination of guardianship of survivors.] — 
See Nos. 1430, 1431, ante. 

Testamentary guardians.] — Compare Nos. 

14, 621, anfe. ^ 

On removal of guardian by the court.] — bee 

Sect. 7, ante. 


1600 1. Misconduct of (rmrdian ,\ — 
Tho power over the real estate of 
infants for exceods any power that 
has ever been exorcised In England : — 
Held : tho discretionary power of tho 
et. to order a sale was not detonnined 
by the appointment of a guardian. & 
whore the guardian, who was the 
mother of tho Infcmts was opposed to 
tho sale, & neglected or refused to find 
security, the ot. had power to remove 
such guardian, &, substitute in her 
stead a suitable person as next friend 
<0 file tho necessary bond & efleot 
the sale . — He Lawlor’s Estate (1871), 
8 N. S. R. 153.— CAN. 

1600 ii. .] — Deft. M. was ap- 

pointed by order of tho Ct. of Probate 
guardian of the person & estate of her 
grandson, P., an Infant. Tho income 
of the estate amounted to $125 ^er 
annum. Deft., in less than one year, 
expended $500 of the infant's capital. 
Sc was about to make a loan to a 
oonsiderablo amount of tho Infant's 
money, on property of her husband, 
which w'as not a sufficient seourity. 
Pltf., who was sdrety for M., applied 
to have her removed from her position 
as guardian, Sc tor an account, & to 
I'ostrain tho guardian from loaning 
tho infant's money, as proposed. The 
infant, by his next fdena, was made 
a party pltf. : — Held : the surety was 
Justified in asking to be indenmffied 
against loss by reason of the negloot 
or misconduot of the guardian ; there 


was a community of interest botwocn 
the surety & tho Infant, & the order 
making the Infant a party was within 
the letter & spirit of the rules & the 
practice of tho ct. ; whether the infant 
should bo made a pai*ty pltf. or deft, 
was a matter within the discretion of 
the Judge to whom the application 
was made ; & the ct, had power to 
supersede the guardians & commit 
tho powers & duties to other hands : 
the guardian appointed by the Ct. of 
Probate docs not occupy a different 
position, & has no greater Immunity 
from control than a tostamontaiy 
guardian ; tho power to appoint under 
Act of 1894, c. 20, does not abridge 
tho power of the ot. to interfere, when- 
ever necessary, for the protection of 
infants or their property. — Pope v. 
Carroll (1895), 27 N. S. R. (15 
R. & Q.) 467.~-CAN. 

1600 Hi. .] — ^A mother brought a 

suit on behalf of her minor son to 
rooover from her stepson, the managing 
member of the family, the minor's 
share in tlio family property : — Held : 
the only ground upon which such a 
suit ooiud be maintained was that of 
malveisation ; the ot. might relieve 
the minor from his brother's authority 
& appoint another guardian, but a 
case requiring relief must be made 
out. — A umelammal V. Abunaohbllam 
I’lLLAi (1866), 3 Mod. 69. — IND. 

0. On infant*s application — On 
attaining fourteen.] — ^A judge of probate 


has power to changre a guordl^ when 
tho child arrives at the ago of fourteen 
years, & the appointment of the grand- 
father for that pugpose is »„proper 
one. — ^Loabby v. Egan (1895), 27 
N. S. R. (16 R. & G.) 349.— CAN. 

p. Right of surety to apply M-H* 
PoPB V, CabroiX (1895), 27 N. S. R. 
(15 E. & G.) 467. — CAN. 


1 . Whether infant made party-— 
'creiion of judge ,] — ^I^opb v. Cariwll 
95), 27 N. STk. “ 


(15 Ii. & G.) 467.“ 


r. Appeal.] — The Supremo Ct. 
)f Canada has no Jurisdlotlon to entor- 
Lain on appeal from a Judgment prp- 
aoimced in a controversy in respect to 
the cancellation of the appointment of 
9 k tutrix to minor children.— Noel v. 
OnRVBEFrua (1900), 30 S. C. R. 327. — ' 
DAN. 

t. Guardian out of jurisdiction.] 
— It is a ground for the removal of the 
i^ardian of the persons of Infant 
Dhildren that ho has removed out of 
the jurisdiction of the ot.— Rc Law^n, 
Infants (1906), 3 N. B. Eq. Rep. 
27ft ! 1 E. L- R. 201. — CAN. 


PART Kill. SECT. 8. 

1604 1. General rule— When rmjoniy 
ttained, 1 — Guardianship ends ^th 
olnorlty.— Hickey v, Stover (1886), 
1 0. R. 106.— CAN. 
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Part XIV. — Legal Proceedings. 


Sect. l.-^ON BEHALF OF INFANT. 

Sub-sect. 1. — In General. 

1508. Appeal In person — Inoompetency.] — If 

an appeal is removed by certiorari the aMellee 
must be arraigned on the appeal returned. There- 
fore if the appeal was brought by an infant in 
person, the ct. cannot before the arraigi^ent 
admit him to prosecute it by guardian. An infant 
cannot prosecute an appeal in person, but he may 
by guardian. If an applt. appears on inspection 
to be an infant & the appeal was brought by him 
in proper person, the ct. ^1 abate it ex officio. An 
infant within the age of eighteen sued an appeal 
Sc for his non-age the appeal was abated & the 
infant amerced.-^MiTH v. Bowen (1709), 2 Ld. 
Raym. 1288 ; Holt, K. B. 355 ; 11 Mod. Rep. 216 ; 
02 E. R. 344. 

Annotation : — Mentd. R. v. Phelps (1841), Car. & M. 180. 

1509. Infant en ventre sa mere — Proceedings on 
behalf of — Competency.] — Lutterel’s Case (circa 
1060), cited in Free. Ch. 50 ; 24 E. R. 26. 

Annotation .-—Reid. ViUar v. Qllbey, [1906] 1 Ch. 583. 

1610. .] — In a suit for limitation 

of liability, instituted on behalf of the owners of 
a brig [lost in a collision], an appearance was 
entered on behalf of a child of one of the drowned 
men en venire sa mdre. The ct. reserved leave to 
the cliild, en ventre, if born within due time, to 
prefer its claim for damages sustained by the death 
of its father. — The George Sc Richard (1871), 


L. R. 3 A. A B. 460 ; 24 L. T. 717 ; 20 W. R. 246 ; 

1 Asp. M. L. 0. 60. „ ^ ^ 

Annotations: — ^Bcfd. Day v, Markham (1904), 6 W. 0. 0. 
115: Wililama i?. Ooeou Coal Oo., [1907] 2 K. B. 422. 
Henld. Robson r. N. B. Ry. (1875), 32^ L. T. 651 ; The 
Theta (1894), 71 L. T. 26 ; H.M.S. London, [1914] P. 72. 

1611. Proceeding In Admiralty Court — By proxy*] 

— ^A minor sues in the Admlty. Ot. by proxy. — 
The Albert Crosby (1860), Lush. 44 ; 167 E. R. 
23. 

Proceedlnsrs In High Court.] — See R. S. 0., Ord. 


16, r. 16. ^ ^ 

Proceedings In county court .] — See 0. C. R., 
1916, Ord. 3, r. 10. 

Bankruptcy proceedings.] — See Bankruptcy, 
Tol. IV., pp. 80, 87, 248, Nos. 237, 790, 2357. 
Legitimacy proceedings.] — See Bastardy, Vol. 


III., pp. 369 el seq. 

Probate & administration proceedings .] — See 

Executors, Vol. XXIV,, p. 717, Nos. 7447-7461. 

Divorce proceedings.] — See Husband Sc Wife, 
Vol. XXVII., p. 383. 


Sub-sect. 2. — ^By Next Friend, 

A. In General. 

1612. General rule — Sues by next friend — Defends 
by guardian.] — Simpson v. Jackson, No. 1346, ante. 

1518 , .] — ( 1 ) An infant may sue 

either by ^ardian or prohhein ami, but shall defend 
by guardian only. 


PART XIV. SECT. 1, SUB-SECT. 1. 

a. Action of ^ectment] — ^A guar- 
dian appointed to an infant, under 
8 Geo. iV. o. 6, s. 2, may bring eject- 
ment to try the Infant’s title. — Dob 
d. Atkinson v. McLeod (1862), 8 
U. O. R. 344.— CAN. 

b. .] — The guardian of an 

Infant, appointed under 0. S. U. C. 

o. 74, can consent to the name of the 
infant being added as pltf. in cm 
action of ejectment which seems to be 
for the latter’s benefit. — Ogilvib v. 
MoRory (1865). 16 O. P. 657.— CAN. 

c. .l—C. S. U. C. c. 74, B. 5. 

does not vest the real estate of an 
infant in the guardian, & such guardian 
cannot, therefore, bring ejectment in 
his own name ; he must proceed as 

S nardian in the name of the ward. — 
:iN8BY 1?. Nbwoombb (1866), 17 

O. P. 99.— CAN. 


d. Infant representatives of de- 
ceased plaintiff.] — Where pltf. in a 
redemption suit died before the decree 

1 >ronoimoed had been drawn up, 
eaving infants bis real representatives ; 
— Held: before an appUoatlon to 
revive could be made, the decree must 
be drawn up, 6c a guardian ad lUem 
appointed. — Beamish v. Pomeroy 
(1869), 1 Ch. Oh. 32.— CAN. 

•. PetiHon — Form.] — No sub- 
stantial distinction between the peti- 
tion of A. by her guardian B., 6c that 
of B. as guardian of A. — ^MoNiel v* 
MoNibl (1859), Cooh. 32. — CAN. 

f. Whkher infant hound.] — An 
infant pltf. Is, equally with an adult, 
boimd oy prooeedlngs in a suit in- 
stituted by him. — ^MoDougall v. 
Bell (1863), 10 Or. 283.— CAN. 

g. .] — Infants, like adults* 

are boimd by prooeediw In a suit in 
which they are pltfs. — Re Robertson, 
Bobrrison V . Robertson (1876), 
22 Gr. 449.— CAN. 

h. ^.1 — Where an infant ap- 

PW* ^ mends a suit by his guardian 
adlitem, or by bis n^ mend institutes 


proceedings, he Is bound by such 
proooodings just as if ho had been an 
adult. — R ioker v. Riokeb (1880), 27 
Gr. 676.— CAN. 

k. Action for trespass.] — Qu. : 
whether an infant imder fourteen years 
of age, 6c her mother living, oan main- 
tain an aotion for trespass to land, or 
whether the mother as guardian in 
socage is not alone entiUod to sue. — 
Brewer v. Brewer (1883), 22 N. B. R. 
460.— OAN. 

l. Decree of distribution — Action 
to set aside — Fffect of- delay.] — At the 
time a deoroo of distribution was made, 
the daughter of deceased, then fourteen 
years of age. was represented by her 
guardian, & by oonnser, 6c counsel was 
also present on behalf of the estate. 
The decree was made Deo. 23, 1880. 
Some days previously the guardian 
applied to bo removed, but the decree 
releasing him was not passed until 
Jan. 3, 1881. The application to set 
aside the decree was not made until 
six years after the guardian’s resigna’ 
tion : — Held : the ct. of probate had 
jurisdiction to entertain the applica- 
tion to set aside the decree ; 6c 
petitioner, in the oiroumstanoes, could 
not be barred of relief by the delay In 
moving. — Re Murray’s Estate (1880), 
22 NTs. R. (10 R. & G.) 126.— <3AN. 

m. Examination of infant — Die- 
oooerv. 1— An infant suing by a next 
friend may. In the absenoe of special 
incapacity, be examined for dlsoovery. . 
— Fleet v. Coulter (1902), 23 O. L. T. 
43 : 4 0. L. R. 714 ; 1 O. W. R. 776.— 
CAN. 

n. .] — Under County 

Ot. Order 8, r. 17, an infant, a party to 
an action,*^ may be examined by the 
opposite party for discovery before the 
trial. — ^Lancaster v. Vaughan (1923), 
33 B. O. R. 169.— OAN. 

o. Petition for habeas corpus.] — A. 
minor has a rkrht to petition for habeas 
corpus.— M acDonald v. MacDonald. 
(1^6), Q. R. 14 K. B. 830*— OAN, 


p. Action for recovery of wages .] — 
A parent cannot, in that capacity, nor 
in his own right, recover the wages 
earned by a minor child. The minor 
himself may recover his wages by 
either of two methods : aotion by 
next friend, or action by the minor in 
his own name under King’s Bench Act, 
1920 (0. 39), s. 26 (18).— Haas v. 
Nyholm, [1923] 3 W. W. R. 921.— 
CAN. 

q. Removal of attorney.] — The at- 
torney acting for an infant pltf. suing 
by his next friend is the attorney of 
the next friend, & a rule to chani^ 
him ocuinot bo entered without the 
authority of the next friend, & where 
such a rule was entered the ot. at the 
instance of the next friend sot It aside. 
— ^Almack V. Moore (1878), 2 L. R. Ir. 
90.— IR. 

r. Appointment of curator ad litem 
— Action commenced without guardian.] 
— Where a pupil with no legal guardian 
is the pursuer in an aotion it Is oom- 

S otent for the aotion to be brought in 
le pupil’s name 6c for the judge after 
the case Is brought into ct. to appoint 
a curator ad litem with whose oonour- 
renoe the aotion proceeds. — ^W ard v. 
Walker, [1920] S. 0. 80.— SOOT. 

PART XIV. SECT. 1, SUB-SECT. 2.— 

t. Choss negligence — Fresh addon 
brought after magority — Not ftorrso.]— 
Gross negligence on the part of a ne^ 
friend In the conduot of a suit broimbt 
on behalf of a person under disablUty 

£ revents the offeot of the bar contained 
I Civil Procedure Code, s. 103, to the 
institution of a fresh suit by su^ 
person when the disability JtiaB ceased. 
Where a suit lor certain property 
brought on behalf of two miners by 
their next friend, & owing to 
want of oare & diligence on the pan 
of the next friend, tke suit was amok 
off under sect. 108 lor default of 
appearanoe Held .* in a suit after- 
wards brought by the same x^tts. on 
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Sect, 1 . — On hehalj oj infant: Suh-acct, 2, -4., B, 

C, (g) (6).] 

(2) An infant shall not find pledges. — Goodwin 
V, Moore (1629), Cro. Car. 161 ; 79 E. B. 740. 

1514 . ,] — Infant ought to sue by next 

friend ; not to wait till of age. — ^B i.ake v, Bunbury 
( 1790), 1 Ves. 194 ; 30 E. B. 297, L. C. 

AnTwtalioiLS : — Mentd. Tldd v. Lister (1820), 6 Madid. 429 ; 

lie Hicliardson, Bicliardson v, Richardson, [1900] 2 Ch. 
778. 

1515. Next friend an officer of court.] — ^Moroan 
V. Thorne, No. 1, ante, 

1516. Actions maintainable by infant through 
next flriend — Qul tarn action.] — An infant cannot 
be a common informer, because he can only sue 
by guardian ; & 18 Eliz. c. 5, s. 1, requires an 
informer to sue either in person or by attorney. — 
Maggs V, Ellis (1752), Bull. N. P. 196. 

1517 . ,] — ^An infant cannot sue by 

prochein ami in an action qui tarn, — Anon. 
(1762), Say. 61 ; 96 E. B. 800. 

Annotation : — Refd. Castledine v, Mimdy (1832), 4 B. & Ad. 
00. 

1518. Tort — Trade slander.] — Wild v, 

Tomkinson, No. 335, ante, 

1519. Suit for specific performance.] — 

Plight v, Bolland, No. 200, ante, 

B, Necessity for Appointment of Next Friend. 

1520. Action.] — ^Where an action is brought in 
the name of a person as pltf. without his authority 
& he subsequently repudiates the action, defts. 
on application in the action, may obtain an order 
for pa^^ent of their costs by the solrs. who issued 
the writ. So held in a case where an infant was 


joined os co-pltf. by solrs. on the assumption that 
ne was of full age. 

An infant must sue by a next friend & cannot 
sue in his own name, he cannot give an authority 
to any one to sue in his name or ratify the acts of 
any one who does so sue (Kbkbwicjh, J.). — 
Gbilinger V, Gibbs, [1897] 1 Ch. 479 ; 66 L. J. Ch. 
230 ; 76 L. T. Ill ; 46 W. B. 316 ; 41 Sol. Jo. 243. 

Annotation : — Mentd. Adams v. London Improved Motor 

Gooch Builders, [1921] 1 K. B. 495. 

1521* Motion.] — ^A motion by the next friend of 
infants, describing himself as such in the notice of 
motion, is irregular. The motion should be by 
the infants by their next friend. — Pidduck v, 
Boultbeb (1852), 2 Sim. N. S. 223 ; 21 L. J. Ch. 
786; 61E. B. 326. 

1522. .] — Cox V, Wright, No. 1618, post, 

1523. Petition — Appointment of new trustees.] — 

All the cestuia que trust ought ordinarily to be 
parties to a petition for the appointment of new 
trustees, infants by their next friends, as well as 
adults. — Re Fellows* Setixbment (1866), 2 Jar. 
N. S. 62. • 

Appointment of guardian.] — See Part 

XIII., Sect. 5, sub-sect. 2, ante. 

Debtor summons.] — Sec Bankruptcy, Vol. IV., 
p. 87, No. 790. 

1524. Effect of suing without next friend — Suit 
for specific performance.] — Flight v , Bolland, 
No. 200, ante, 

1525. Suit in Chancery — Appearance of 

defendant.] — In the Ct. of Ch. a suit on behalf of an 
infant was brought in his name by a next friend 
in order to ^ve security for the costs to deft., 
but if the suit had been commenced without the 


attaining their majority, the suit was 
not banned by sect. 103. The English 
rule of law on this point as being the 
law of equity & good conscience was 
applied by the ct. to this case, in the 
aoBcnce of any statutory provision. — 
Laij.a Shko Oxiurn Lal v. Hamnardan 
Dobey (1894), I, L. R. 22 Calc. 8.— 
IND. 

a. Withdrawal of ‘next friend 

— Appointment of new next friend .] — 
When the next friend of a minor pltf. 
withdraws from the suit, it is open to 
the minor, through another next irlcnd, 
to have the suit re-opened on review, 
on the ground that the former next 
friend, though guilty of no fraudulent 
conduct, was grossly negligent of the 
minor’s interest in withdrawing from 
the suit. — Ram Sarup Lal v. Shah 
Latafat Hossein (1902), I. L. R. 29 
Calc. 735.— IND. 

b. Appointment of next friend — 
Who applies. ] — ^In applying for an order 
appointing a next fnendto act for an 


infant pltf., the proposed next friend, 
& not the infant, must be the peti- 
tioner : & a petition by the infant with 
a consent by the proposed next friend 
is not Budlcient. — ^Allen v. Daily 
Southern Chioss Co., 2 J. R. 164. — 
N.Z. 

PART XIV. SECT. 1, SUB-SECT. 2.— 

B. 

15201. Action .] — By Rule 231, an 


infant may now sue as pltf. by his 
next friend : that is an adoption of the 
^e of equity before the Jud. Act . — Re 


STURGEON (1911), 16 W. L. R. 415 ; 20 
Man. L. R. 284. — CAN. 

1620 ii. .] — ^A “ next friend ” is 

necessary in actions on behalf of infants 
m provide somebody against whom 
deft, may have recourse for the costs of 
^ Improper action. — H ildebrand e. 
I^NOK, 11922] 3 W. W “ ,70 

D. L. R. 538.'— CAN. 

.h-Theoflectof AotXL. 
of 1858, B. 3, rejMi with Code of avil 
™>oeduTO, 8. 440, is that a n^or plti. 
muBt not only alwajB Bue by hlB neixt 


friend, but, when the suit relatt^s to 
the minor’s estate, the person ropro- 
sonting the minor must either hold a 
certlflcato imder the Act, or must 
obtain the sanction of the ct. for the 
suit to proceed. — Durga (Jhurn Shaha 
V. Nilmoney Dabs (1883), 1. L. R. 10 
Calc. 134 ; 13 C. L. R. 369.— IND. 

c. In magistraitc*8 court,] — 

The right of a minor to sue in the 
magistrate’s ct. is a statutory privilege 
which is not destroyed by the removal 
of his action on the motion of deft, 
into the Supremo Ot . — Bubhktt v, 
Bushett (1906), 26 N. Z. L. R. 288. — 
N.Z. 

d. lime for appointing.] — Held: 
pltf., an infant, having sued by attorney 
& not by prochein ami was no ground 
for setting aside the process, for by the 
practice the prochein ami may be 
appointed at any time before declara- 
tion. — O’R eilly v, Vanbvery (1864), 


2 P. R. 184.— CAN. 


•. .] — ^An appearance entered 

by am attorney for an infant deft., no 
prochein ami having been appointed, 
is a nullity not an irregularity. Inter- 
locutory judgment cannot be signed 
until after prochein ami appointed. — 
Fountain v, MoSween (1868), 4 P. R. 
240.— CAN. 

f. .] — ^An infant pltf. can sue 

out a writ of ejectment in his own 


out a writ of ejeotmen 
name ; but after appeal 


n his own 
oe entered. 


he cannot take any farther step, such 
as giving notice of trial, without naving 
a next mend appointed, & any such 
further proceedm^ in the infant’s own 
name mil be set aside. — C ampbell e. 
Mathbwson (1869), 6 P. R. 91. — CAN. 

g. .] — Whore an order is 

made for the trial of an interpleader 
issue between an infant olatxnant as 
pltf. 6c an execution creditor, & pltf. in 
the issue desires to proceed, a next 
friend should be appointed, & proceed- 
ings be stayed on application of 
deft, in the issue until such appolnt- 
i^t ifl made. — G rant t». S^Kay 
( 1894), 10 Man. L. R. 243.— GAN* 


t taxe any further step, su 
notice of trial, without navi 


h. .] — On the trial of on 

action brought by pltf. to recover 
damages for injuries caused to his 
motor car through alleged negligence 
of deft., it appeared on the cross- 
examination of pltf. that at the time 
the action was brought ho was imder 
the age of twonty-one years. Pltf.’s 
counsel was thereupon permitted, 
against the objection of doft.^s counsel, 
to file the consent of pltf.’s father to 
act as his next friend ; — Held : under 
the provision of Order 16, r. 10, such 
amendment was within the disci’etlon 
of the judge. — Hublby v. Keanb 
(1921), 54 N. S. R. 371 ; 58 D. L. R. 
637.— CAN. 

k. Count'u court.] — Although an 
infant may, perhaps, sue in the county 
ct. & have a transcript of the judgment 
filed in the Queen’s Bench, without a 
guardian or next friend being ap- 
pointed, yet he cannot obtain an 
order to examine the deft, as a judg- 
ment debtor in the Queen’s Bench 
without a guardian or next friend. — 
Beoheb V. McDonald (1888), 6 Man, 
L. R. 223.— CAN. 

l. Lettere of administraiion.] — 
Letters of administration gi'anted to an 
infant are not void, but voidable ; & 
aemble, until revoked, tho Infant can 
sue, guG administrator, & need not be 
represented, when so suing, by a next 
mend. — ^Toll v. Canadian Pacific 
Ry. Co. (1908), 8 W. L. R. 796 : 1 
Alta. L. R. 318 : 8 Can. By. Gas. 294. — 
CAN. 

m. PHition,] — On petition in the 
Probate Ct. for proof in solemn form of 
the last will of O., the will set aside as 
not properly proved. & a former will 
was admitted to probate. Appeals to 
the Supreme Ct. of this province & to 
the Supreme Ct. of Caniula were dls 
missed. Subsequently petitioner ap- 
plied to have the matter reopened, on 
the ground that, at the time of the 
former adjudication, he was an infant 
under the age of 21 years, 3c was not 
legally represented 3c some additioi^ 
e'ndenoe was offered, whhdi, with the 
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intervention of a next friend & deft, chose to 
appear, I know of no reason why it should not have 
been prosecuted without a next friend (James, 
L.J.). — Ee Brocklbbank, Bx p. Brocklebank 
(1877), 6 Oh. D. 368 ; 46 L. J. Bey. 113 ; 37 L. T. 
282 ; 26 W. B. 859, 0. A. 

C. Who may he Appointed. 

(a) In General. 

1526. Occupation & character — ^Materiality — 
Labourer.] — ^Walker v. Else, No. 1757, post. 

1527. Father.] — Watson v. Fraser, No. 1542, 
post. 

1528. After decree in administration suit — 

Ignorance of suit before decree — Substitution in 
place of person appointed.] — testator gave life 
annuities to his six nephews &; nieces, & directed 
the residue, which was of large amount, to be 
accumulated for twenty-one years, & then to bo 
divided among such of the six as should be then 
living, with a proviso substituting the issue of 
any who died within that period for their parents. 
A person nominated by the exors. commenced an 
action against the exors. for administration of the 
estate, as next friend of the infant children of one 


1581. Official solicitor.] — Be W., W. v. M., [1907] 
2Ch.667; 77 L. J. Oh. 147, 0. A. 

1532. Not an Infant.] — Solr., having commenced 
action on behalf of an infant by her next friend 
who was also an infant : — Held : personally 
liable, as between solr. client, for co^ which 
defts. had incurred in defending action, including 
costs of application to set aside writ, but excluding 
costs of defts. who had put forward the next 
friend. — FbrnAb v. Gorlttz, [1916] 1 Oh. 177 ; 84 
L. J. Oh. 404 ; 112 L. T. 283. 

Guardian.] — See No. 1530, ante. 

Removal of next friend.] — See Sub-sect. 2, I., 
post. 

(6) Persons of Means. 

1588. Whether means material.] — ^A prochein 
ami need not bo a relation, but then ho must be 
a person of substance, because liable to costs. — 

Anon. (1739). 1 Atk. 670 ; 26 E. B. 369, 

Annotationa : — ^FoUd. Hied v. ’Whitmore (1856), 25 L. J. Oh. 

394. Befd. Nalder v. HawklDS (1833), Coop. temp. 

Brouirh. 175. 

1634. .J — (1) After answer pltf. not com- 

pelled to change the next friend on affidavit that 
she was worth nothing, & not found till after 
answer ; contradicted by her swearing to £44 


of the nephews, & at once obtained a decree. 
The father of the infants, who had no adverse 
interest to them, & against whom there was no 
imputation, appeared to have been infonned that 
a suit was pending for the administration of the 
estate, but was not aware that his children were 
the pltfs. until after the decree had been made. 
He then applied to be substituted as next friend. 
The application was refused on the ground that 
there was no authority laying down that where 
a suit is about to be instituted on behalf of infants 
a communication must be made to their father : — 
Held : the father ought to be substituted as next 
friend. — Woolf v. Pemberton (1877), 6 Ch. D. 
19 ; 25 W. B. 873 ; svb nom. Woolf v. 

Pemberton, Be Grbenough’s Estate, 37 L. T. 
328, 0. A. 

Annotation : — Apld. Hutcliineon v. Norwood (1885), 31 

Ch. D. 237. 

1529. Mother.] — (1) Upon the question as to 
wliich of two administration suits, relating to the 
same estate, should proceed, the ct. will prefer 
the mother of infants, as next friend, although 
in humble life, supposing she is respectable, & 
direct her suit to proceed, although a decree has 
been made in the other suit. 

(2) The appointment of a next friend is quite 
distinct from that of a guardian, the latter relating 
to the education, whereas the former only applies 
to the property. — Harris v. Liqhtfoot, Harris 

V. Harris (1861), 10 W. B. 31. 

1530. As testamentary guardian.] — A 

father authorised a stranger to act as next mend 
to his infant children ; he died, having by will 
appointed his wife, their mother, guardian of his 
children : — Held : the mother had the right to 
remove the next friend &; be substituted in his 
place. — ^Hutchinson v. Norwood (1886), 31 
Ch. D. 237 ; 65 L. J. Oh. 376 ; 64 L. T. 15 ; 34 

W. B. 214. 


a year. 

(2) Next friend cannot sue m formd pauperis ; 
but ought not to be discharged for poverty ; 
dangerous to displace him ; though perhaps there 
may be a case gross enough for it. — Squirrel v. 
Squirrel (1792), 2 Dick. 766 ; 2 P. Wms. 297, n. ; 
1 Hov. Supp. 162 ; 21 E. B. 468 ; sub nom. 

Anon., 1 Ves. 409, L. C. . . v 

Annotatiema : — Aa to (2) Consd. Hind v. Whitmore (185^, 
2 K. & J. 468. Refd. Colston v. Colston (1846), 6 L. T. 
O. S. 81. 


-Where a new next friend is to be 


1635. .] — ^Where a new next friend is to be 

substituted, the ct. refused to inquire into the 
circumstances of the proposed next friend, though 
it was suggested, that ho was in indigent circum- 
stances. — Davenport v. Davenport (1822), 1 
Sim. & St. 101 ; 67 E. B. 40. 

Annotation: — CoUBd. Nuldor v. Hawkins (1833), Coop. 

temp. Brough. 175. 

1530, J — A married woman may sue alone 

in formd pauperis , but if she sues by a next fiiend 
he must bo a substantial person & capable of 
answering the costs of the suit. If not defts. 
may obtain an order to stay proceedings in the 
suit until pltf. appoints some substantial person 
her next friend. The same rule^ does not hold 
in an infant’s suit, because an infant does not 
choose his own next friend, & also because the ct. 
readily entertains a suit on behalf of an i]:]dant & 
will, of its own accord, stay the proceedings in 
such a suit if not for the infant’s benefit. — Hind 
V. Whitmore (1866), 2 K. & J. 458 ; 26 L. J. Ch. 
394 ; 27 L. T. O. S. 66 ; 4 W. B. 379 ; 69 E. B. 
862. 

Annotations : — Consd. Re Payne, Handle v. Payne (1883), 

23 Ch, D. 288. BMd. Elliot e. Inoe (1857), 7 Do G. M. & G. 

475 ; Be Barnes (1862), 31 L. J. C!li. 455. 

1537, Outstanding Judgment & bills of 

sale.] — Elliott v. Inch, No. 1548, post. 

1638. .] — Jones v. Evans, No. 1722, post. 

BankruDtcy.1 — See Sub-sect. 2, 0. (o), post. 


S revloiis evidenoe, was regarded by 
iie majority of the ct. aa leaving 
no room for doubt that the will set 
aside was duly executed : — Meld : as 
petitioner was in a sense a party to 
the former proceedings although no 
guardian aa litem was regularly 
appointed, the judgment in such pro- 
oeedings was bindliig upon him until 
set aside or reverm. — Be Cullen's 
Bbtatb <1»08). 43 N. S. E. 149 ; 6 
L. B. 398.— OAN. 


PART XIV. SECT. 1, SUB-SECT. 2.— 

0. (a). 

1529 1. Mother ,] — The mother in pos- 
session of Muid belonging to the heir, a 
minor, may sue in trespass as the next 
friend of the minor. — Johnson v. 
MoGiLUS (1850), 7 U. O. R. 809. — 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 

C. (b). 

15881. Whether means material ,] — 


When the ot. has appointed the natural 
guardian of an infant as next friend. Sc 
it appears probable that no one else 
can be found to aot in time for the 
assizes, &; no imposition baa b^n prac- 
tised upon the ot. in nutklDg such 
appointment, such next friend will not 
be removed nor wlU he be ordered to 
give security, although in destitute 
clroumstanoes. — Mobbis Lbsub 
(1869), 5 P. R. 141.— CAN. 
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Sect. l.—On behalf of infant: Snh-aect. 2, C- (c), 
(d), (e)& U),D- ■ ■ 

(c) Bankrupt. 

1589* Whether valid appointment.] — Qu.i 
whether the prochein ami of a married woman & 
infants, who, after the institution of the suit, 
takes the benefit of Insolvent Debtors Act, will 
be allowed to prosecute the suit. — ^Pennington 
V. Pennington (1823), 1 L. J. O. S. Ch. 71. 

1540. Intervening bankruptoy.] — Byne 

V. Blackburn (1831), 3 Hare, 81, n. ; 67 E. R. 
305. 

1541. Necessity for security for costs.] — 

Murrell v. Clapham, No. 1720, post. 

1542. .) — (1) Where in an action by 

an infant a person, not the father, was appointed 
prochein ami, & it afterwards appeared that he was 
an uncertificated bkpt., the ct. stayed the pro- 
ceedings until he should give security for costs, 
or another prochein ami should be appointed. 

(2) The father as being the natural guardian 
of the infant, ought in the first instance to be 
appointed prochein ami & if his evidence is likely 
to be required at the trial, an application ought 
to be made to the ct. to release him, by the appoint- 
ment of a proper substitute. — Watson v. Fraser 
(1841), 8 M. & W. 660 ; 9 Dowl. 741 ; 10 L. J. Ex. 
420 ; 6 Jur. 682 ; 161 E. R. 1204. 

Annotatirma : — As to (1) Folld. Lees v. Smith (1860), 5 H. & N. 

632. Reid. Hayes v. Carr (1842), 3 Man. & G. 852. 

1548. Bankruptcy discovered since action 

brought.] — ^Where the father of an infant pltf., 
in an action for words imputing felony, had oeen 
admitted to prosecute the action as ids prochei^n 
ami, the ct. vacated the appointment, on affidavit 
that it had since been discovered that the father 
had become insolvent some years before, & had 
not since carried on any business ; it not being 
satisfactorily shown that he had used due diligence 
to procure some other responsible person connected 
with pltf. to be the prochein ami. — Duckett v. 
Satchwell (1844), 12 M. & W. 779 ; 1 Dow. & L. 
980 ; 13 L. J. Ex. 224 ; 3 L. T. O. 8. 105 ; 162 
B. R. 1414 ; sub nom. Duggitt v. Satchwall, 8 
Jur. 408. 

1644. Other person not procurable.] — 

When the relative of an infant, who has been 
appointed prochein ami to sue on his behalf, turns 
out to be insolvent, the ct. will remove him, unless 
it appears that no other person can be properly 
appointed in his place. — Lees v. Smith (1860), 6 
H. & N. 632 ; 29 L. J. Ex. 294 ; 2 L. T. 252 ; 8 

W. R. 464 ; 157 E. R. 1332. 

1545. Time for objection.]— Qw. ; whether 

a next friend will be removed on the ground of 
insolvency, where no objection has been made to 
him until the bill has been dismissed with costs, 
& his condition as to solvency remains the same as 
at the time the bill was filed. — Giacometti v. 
Prodgbbs (1873), 28 L. T. 294 ; 21 W. R, 282, 
L. C. & L. JJ. 

(d) Persons Interested in Suit. 

1546. Defendant.] — Opplby v. Jenney & 
Baker (1647), 3 Rep. Ch. 92 ; Nels. 44 ; 21 E. R. 
738. 

1547. -.] — deft, may not be a next friend. 
—Anon. (1847), 11 Jur. 268. 

1548. ,] — (1) A person who was deft, in 

cause &; resp. in appeal, allowed to be next friend 


of a married woman who was applt. Qu . : 
whether he might be next friend of an infant applt. 

(2) The fact that there was outstanding judg* 
ments & bUis of sale against a person proposed as 
next friend, held not to be of itself a disqualifica- 
tion. — Elliott v. Incb (1867), 7 De G. M. & G. 
476 ; 26 L. J. Oh. 821 ; 30 L. T. O. S. 92 ; 3 
Jur. N. 8. 697 ; 6 W. R. 465 ; 44 B. R. 186, L. 0. 

Annotations: — As to (1) Befd. Picard v. Hine (1869), 5 



1549. .] — ^A deft, cannot act as next 


friend of infant pltfs. Where infant cestuis 
que trust were suing by their mother’s husband 
as next friend, & by amendment on the eve 
of trial the mother (also a cestui que trust), & her 
husband (who had no individual interest), were 
made co-defts., the objection being taken at the 
trial that the infant’s next friend could not be 
a deft., he was ordered to be struck out as a deft. 
— Lewis v. Nobbs (1878), 8 Ch. D. 691 ; 47 
L. J. Ch. 662 ; 26 W. R. 631. 

Annoiaiions : — Mentd. Be Both, Goldbergror v. Iloth (1896), 

74 L. T. 50 ; Be Smltli, Smith v. Thompson, [1896] 1 Ch. 

71 ; Be Sisson's Settlmt., Jones v, Trappes, [1903] 1 Ch. 

262 : Be Wraggr, Wragg v. Palmer, [1919] 2 Ch. 68. 

1550 . Merely formal — Without interest in 

suit.] — Re Taylor, Taylor v. Taylor, [1881] 
W. N. 81. 

1551. Co-plaintiff — Conflicting interest.] — M., 

the personal representative of a deceased trustee, 
together with infants, beneficially interested in 
a fund, by M. their next friend, were co-pltfs. in 
a suit, the object of which was to make the tenant 
for life & his interest in the trust funds answerable 
for part of the trust funds which the tenant for 
life had applied to his own use : there were other 
parties interested in the restitution of the fund, 
who were made defts. The ct., being of opinion 
that the trustee’s assets might, in the progress of 
the suit, have to be resorted to for the purpose of 
making good the breach of trust, & that the 
interests of the infants & of M. would thereby 
ultimately become confiicting, dismissed the bill 
with costs, on the ground of the misjoinder of 

S ltfs., but without prejudice to any new bill. — 
ACOB V. Lucab (1839), 1 Beav. 436 ; 8 L. J. Ch. 
271 ; 48 E. R. 1009. 

Annotations : — Apld. Grlflath v. Vanheythuyson (1861), 9 
Haro, 85. Consd* Norris v, Wright (1851), 14 Bear. 291. 

1552. .] — ^A bill was filed on behalf of 

an infant by the husband of her cousin as next 
friend, for the protection of real & personal pro- 
perty to which she was entitled as sole next of kin 
& heiress-at-law of her father. The father, besides 
having property of his own, was interested in the 
estate of his father, which had never been com- 
pletely administered, & in this estate the wife of 
the next friend, as being another of the grand- 
children of the infant’s grandfather, was interested : 
— Held : there was here such a co^ict of interests 
between pltf. Sd her next friend as rendered it 
proper that he should be removed & another next 
friend should be appointed in his stead. — G ee v. 
Gee (1863), 9 L. T. 657 ; 12 W. R. 187, L. JJ. 

1553. Party liable to account.] — ^A person being 
an accounting party in the suit, removed from 
acting as the next friend of infant pltfs. — H opkin- 
SON V. Roe (1830), 9 L. J. O. S. Ch. 7. 

Persons connected with Interested .parties.] — 
See Sub-sect. 2, C. (e), post. 


PART XIV. SECT. 1, SUB-SECT. 2.— 

C. (df). 

a. Oeneral fiite.]— It it Important 

infant abonld 
DO a o lfl i n toreated pwoon in proceed* 


Inga taken to aell an estate In which the 
infemt has an int^^est. — B ebbt v. 
Bkbbt (1876), 22 Or. 202.--OAN. 

o. A minor represented in 


a suit by a guardian ad litem whose 
interest is adverse to that of the minor 
is not legally represented at all. — 
SSLLAPPA GOUMOAN V. MABA NaIXEK 
1. L. R. 47 Mad. 79.— IND. 
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(c) Persona Connected tvUh Interested Parties. 

1554, Connection with defendant — ^Likely to pre-* 
^dloe infant,] — The ct. will remove a next friend 
& appoint a new one, where the former is so 
connected with a deft., having an interest adverse 
to that of ^ the infants, as to make it probable 
that their interest will not be properly protected 
by him. — ^Pbyton v. Bond, Peyton v. Eobinson 
(1827), 1 Sim. 390 ; 57 E. B. 624. 

Armotaiion Distd. Bedwln v, Agprey (1841), 11 Sim. 530. 

1555, •]— The ct. will not remove a 

next friend merely oecause he is nearly related to 
or coimected with deft. ; but it must see that there 
is a probability that the infant’s interest will be 
prejudiced if the next friend is allowed to remain. — 
Bbdwin V. Asprby (1841), 11 Sim. 530 ; 6 Jur. 
362 ; 59 E. B. 978. 

1566. ^^Near relation — Defendant accounting 

party,] — A. suit was instituted to carry out articles 
for a settlement, the father being unable to per- 
form his covenants, & his mother having made an 
abortive attempt to do so. The bill being by the 
infant children by their next friend, a near relative 
of deft., a motion was made to remove him & 
substitute the brothef-in-law of the wife, on 
the ground of the present next friend’s near con- 
nection with deft., that he was a stranger to the 
family, & that deft., being one of the trustees of the 
articles, had, in fact, filed the bill, & had omitted 
to enforce the articles. Motion refused with 
costs. Serrible : the mere fact of a next friend 
being a stranger & a near connection of a deft, 
is no reason for his removal, unless such deft, be 
accountable. — ^Pifpard v, Bbbby (1866), 14 W. B. 
948. 

1557. Friendship.] — Doubts having arisen 

as to the proper custody of an infant, a suit was 
commenced in her name for the administration 
of her father’ s estate. A next friend was appointed 
who was a friend of defts., the exors. & trustees 
of the wall, & guardians of the infant, & accepted 
the office at their request, & on an indemnity from 
their father. The solrs. on the record for pltf. 
were the solrs. of the exors. On an application in 
the name of the infant hy M., the husband of her 
paternal aunt, a>s next friend pro hdc vice, to remove 
the next friend & substitute M. : — Held : although 
nothing was alleged against the character, circum- 
stances, or conduct of the next friend, his con- 
nection with the exors. made him an improper 
person to act as next friend, & he ought to be 
removed & M. substituted. — Re Burgess, Burgess 
V, Bottomxey (1883), 25 Ch. D. 243 ; 50 L. T. 
168 ; 32 W. B. 511, 0. A. 

1558. Conneotion with aeoounting party — Rela- 

tion.] — Mere relationship to an accounting party 
is not a sufficient ground for removing a next 
friend, — S— — v, S (1863), 1 New Bep. 384 ; 

nom. Sandpord v. Sandpord, 9 Jur. N. S. 
398 j 11 W. B. 336. 

1556. SoUoitor’s clerk — ^Defendant’s solicitor.]— 

(1) The clerk of the solr. to deft, in the ffrst suit 
w^ made the next friend of the infant in the second 
suit : — Held : he was not necessarily an improper 
next friend. 

(2) Where two suits have been instituted on 
behalf of an infant & on the hearing the ct. has 
retained the second bill & reserved the costs, the 


ct. will not at a subsequent stage refuse provision 
for the costs of that suit. — ^Ashley v. Allden, 
Jones v. Ashley (1852), 20 L. T. O. S. 14 ; 16 
Jur. 460. 

1660. Solicitor acting for all parties.] — 

The fact that the next friend of an infant in an 
administration suit is the clerk to the solrs. who 
act on behalf of all parties, is not sufficient ground 
for removing him. — Lloyd v. Davies, Lloyd v. 
Banks (1864), 3 New Bep. 700 ; 10 L. T. 183 ; 10 
Jur. N. S. 1041, 

( f ) Married Woman. 

1561. Disability — ^Marriage after appointment — 
Married woman oo-plaintiff.] — On the abatement 
of a suit by the marriage of a female pltf., who is 
^so next friend of infant pltfs. in the suit, a deft, 
is entitled to an order that the suit may be revised 
within a limited time, or that the bill may be 
dismissed as against him, with costs. — Crispb v, 
Braddy (1839), 9 L. J. Ch. 108. 

1562. .] — Some of pltfs. in a suit 

were infants, their sister, also a pltf., being their 
next friend. On her marriage the ct. directed a 
new next friend to be appointed, & the former next 
friend & her husband to be made defts. — Jones 
V. Jones (1869), 17 W. B. 1003. 

1563. Not removed by Married Women’s 

Property Act, 1882 (c. 75), s. 1 (2).] — The general 
rule that a married woman cannot act as a next 
friend or guardian ad litem has not been abrogated 
by Married Women’s Property Act, 1882 (c. 75), 
s. 1 (2), which, in providing that she shall be capable 
of suing & being sued , . . in all respects as if she 
were a feme sole is limited to actions relating to 
herself personally. — Be Somerset (Duke), Thynne 
V. St. Maur (1887), 34 Ch. D. 465 ; 56 L. J. Oh. 
733 ; 56 L. T. 145 ; 35 W. B. 273. 

Annotations : — ReM. London & County Banking Co. v. 

Bray, [189.31 W. N. 130. Mentd. Re Smith, Clomoiits v. 

Ward (1887), 56 L. T. 860. 

D. Consent of Next Friend to act. 

Consent in writing — Filed.] — See B. S. C., Ord. 
16, rr. 11, 20., 

1564. Absence of authority — Effect.] — The 

name of a person who had been made the next 
friend of an infant pltf. without his authority, 
ordered to be struck out, but liberty was given to 
co-pltfs. to amend by naming a new next friend. 

Where a solr, makes use oi the name of a person 
as the next friend of an infant co-pltf. without 
authority express or implied & no accjuiescence 
is shown on the part of the next friend m the use 
of his name the solr. may be ordered to pay to the 
next friend the costs of the suit including the costs 
of the motion to strike out the name of the next 
friend from the bill So to pay also to the several 
defts, their costs of the application. — Ward v. 
Ward (1843), 6 Beav. 251 ; 12 L. J. Ch. 332 ; 49 
E. B. 822. 

E. Consent of Infant to Institution of 
Proceedings. 

1565. Necesadty for.] — ^Any one may bring a bill 
as prochein ami to an infant without his consent, 
because it is^at his peril that he brings it, to be 
answerable for the event. — ^Andrews v. Cradock 


PART XIV. SECT. 1, SUB-SECT. 2.— 

0 . (f). 

p. jDisability, ] — Notwithstanding her 
ohiuDge of status by virtue of Married 
Women's Projmrty Act, 1920 (o. 163), 
a manied womim is not quali&ed 
to sot as '* next friend ** of an infant 
pltf. — H xldxbbakd V. Franck, [1922] 


3 W. W. R. 755; 70 D. L. R. 538.— 

CAN, ^ 

PART XIV. SECT. 1, SUB-SECT. 2.— 

D. 

q. Obtaiiud by promise not to be 
moM /or oori^Proctiof.} — A. 

party aUeged that he was induced by 


pltf.'s solr. to allow his name to be 
used as next friend on the assurance 
that he would not be rdilored liable to 
costs. The solr. denied that. It was 
oonsldeTed that such a fact could not 
be established by ex p. afOdavlts. — 
Bubqxss V. Muma (1866), 2 Ch. Ch. 
43.— CAN. 
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Sect, 1. — On behalf of infant: Stib-sect, 2, £!,, F. 
d? O. (a) & jb).] 

(1713), 1 Eq. Oas. Abr. 72 ; Free. Ch. 376 ; Gilb. 
Oh. 36; 21E.R.884. 

Annotaiwtia: — ^Refd* Hulton v. Hulton, [1017] 1 K., B. 813. 

Mentd. Wake v. Parker (1838), 2 Keen, 59. 

1566. .] — Morgan v. Thorne, No. 1, 

ante, 

1667. Effect ot dissent.] — Cooke v. Fryer, 

No. 1671, posL 

1568. Infant married woman.] — A bill 

may be filed in the name of an infant married 
woman by her next friend without her consent. — 
Wortham v, Pemberton, Newenham v, Pem- 
berton (1845), 1 Do G. & Sm. 644 ; 5 L. T. O. S. 
2 ; 9 Jut. 291 ; 63 E. R. 1233 ; anbaequent pro- 
ceedinga (1847), 1 De G. & Sm. 666. 

Annotations Reid. Me Potter (1869), L. R. 7 Eq. 484. 

Mentd. Hill v. Edmonds (1852), 16 Jur. 1133; Gleaves v, 

Paine (1863), 1 De G. J. & Sm. 87 ; Re Brlant, Poulter v 

Shackol (1888), 39 Ch. D. 471. 

F. Inquiry aa to Propriety of Proceedings, 

1569. Infant’s Interest must be disclosed—' When 
application made.] — Where A. is tenant for life, 
remainder to his children, & B. has an interest in 
the growing timber, which, in the usual course of 
management, will come to bo felled during the 
continuance of A.’s estate, the infants can have no 
interest in, & cannot be made parties to an agree- 
ment between A. & B. for the purchase of B.’s 
interest in the growing timber. Even if the master 
has reported that they have an interest, all the 
proceedings will be rescinded for irregularity, as 
having been a surprise on the ct. Wliere an 
application is made for a reference, to inquire 
whether any proceeding will be for the benefit 
of infants, the interest of the infants must be stated 
to the ct.— Anon. (1822), 1 L. J. O. 8. Ch. 33. 

1 570. Application for inquiry — ^Time for making.] 
— It is too late at the hearing of a suit by an infant 
to object that the suit is not for the benefit of 
the infant. — Lacey v, Burchnali^ (1863), 3 
New Rep. 293 ; aub nom, Lacy v, Burchnall, 
10 L. T. 408. 

Compare No. 1575, post, 

1571. At Instance of next friend — Whether 

ordered.] — ^No reference, upon an application by 
the next friend of an infant, to see whether a suit 
wh^ch he himself has instituted is for the infant’s 
benefit. — Jones v, Powell (1817), 2 Mer. 141 ; 36 
E. R. 894. 

1572. When inquiry ordered — Improper motives 
of next friend — ^pite.] — A. father left a great 
personal estate to two infant chfidi en, & made his 
wife extrix. A bill was brought in the infant’s 
name, by a relation, as prochein ami, to call the 
mother to an account. On affidavit of several 
other relatio^, that this suit in the infant’s name 
was out of pique, & not for the infant’s good, the 
ct. referred it to a master, who reporting the 
matter to be so, the suit was stayed. — D a Costa 
V, Da Costa (1732), 3 P. Wms. 140 ; 24 E. R. 1003, 
L. C. 

1578. Or of absence of benefit.] — 

Ct. will not direct inqmry, whether suit is bene- 
ficial to an infant, unless upon a strong case of no 
benefit or improper motive.— Stevens v, Stevens 
(1821), 6 Madd. 97 ; 66 E. R. 1028. 

1574. ,] — Where a bill has been filed 

on behalf of uffants, under circumstances raising 
a strong suspicion against the motives of the next 


friend, the ct. will direct an inquiry whether the 
suit is for the benefit of the infants, & if so, whether 
such next friend is a proper person to conduct it, 
or, otherwise, who is a proper person to be ^pointed 
next friend in his place. — ^N alder v, Hawkins 
( 1833), 2 My. & K.243 ; Coop, temp, Brough. 175 ; 
39 E. R. 937, L. C. 

Annotaiiems : — ^nid. Clayton v. Clarke (1861), 30 L. J. Ch. 

657 ; Golds V, Kerr, [1884] W. N. 46 ; Stoedon v, Walden, 

[1910] 2 Ch. 393. 

1675. * Not on mere suspicion.] — 

A bill having been filed at the suit of infants, 
cestuis quo trust, by their next friend, charging 
breaches of trust, & praying the usual administra- 
tion accounts against the &ustees, a motion was 
made on behalf of defts. that the bill might be 
dismissed, or for a reference to inquire whether 
it was for the benefit of the infants that the suit 
should be proceeded with ; & if so, to inquire, 
whether the next friend was a proper person to 
fill that character ; & if not, to approve of another 
person to act as next friend. The grounds alleged 
as a foundation for the motion were, that the suit 
was set on foot from sinister motives by the father 
of the infants, who had become bkpt., & was 
separated from his wife, the mother of the infants, 
to whose support he had ceased to contribute ; 
that the next friend was a stranger to the matters 
at issue in the suit, & a mere nominee of the father ; 
&; that the proper form of proceeding, if any, was 
by claim, or request to the trustees to pay the trust 
fund into ct. under Trustee Relief Act, & not by bill. 
The evidence for the motion failing to establish the 
existence of a sinister motive leading to the institu- 
tion of the suit, or any imputation upon the cha- 
racter or solvency of the next friend, but merely 
showing that the circumstances under which he 
was named as next friend were open to suspicion, 
the ct. dismissed the motion, but without costs, 
observing, that the question as to the propriety of 
the suit, & of the form of proceeding therein, 
might properly be dealt with at the hearing. — 
Smallwood v, Rutter (1851), 9 Hare, 24 ; 20 
L. J. Ch. 332 ; 17 L. T. O. S. 118 ; 15 Jur. 370 ; 
68 E. R. 399. 

Annotation : — ^Befd. Steodou v. Walden, [1910] 2 Ch. 393. 

1576. Institution of action by stranger — 

Solicitor.] — A suit being instituted on behalf of 
infants by a solr. wholly unconnected w’ith the 
family, it was, on the motion of deft., referred to 
the master to inquire whether it would be for the 
infants’ benefit that the suit should be prosecuted, 
deft, undertaking to render to the master the 
accounts prayed for by the bill. — R ichardson r. 
Miller (1826), 1 Sim. 133 ; 57 E. R. 528. 

1677. Solicitor’s son.] — ^Where an 

administration suit had been instituted on behalf 
of infants by a next friend, who was the son of 
pltfs.’ solr., & an entire stranger to the infants, & 
the bill did not allege any improper dealing witli 
the estate by defts., & no affidavit was filed By the 
next friend explaining his motives in instituting 
the suit, inquiries were directed : (1) whether tho 
prosecution of the suit would be beneficial to the 
infants ; (2 ) whether the next friend was a proper 
person to conduct the suit. — T owsey v. Groves 
( 1863), 1 New Rep. 226 ; 32 L. J. Ch. 225 ; 7 
L. T. 778 ; 9 Jur. N. S. 194 ; 11 W. R. 262. 

Annotation : — As to (2) Distd. S v. S (1863), 8 

L. T. 194. 

1678. .] — Golds v, Kerr, [1884] 

W. N. 46. 
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F. 

V.,{”^*****’* interest must be dis* 
application made ,] — ^An 


administration of an estate in wbioh 
infants were interested was made on 
the mere siunrestlon of their next friend 
that it wonM be for their ben^t, with- 


out going into the merits of the case 
between pltf. Sc deft., the exor. — Re 
Wilson. Lloyd v, Tickbobne (1883 ), 
9 P. n. 89.— GAN. 
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1579. Smallness of Infant’s Interest.] 

A bill was filed in the name of an infant having a 
very small interest : — Held : the ct. could not 
look into the motives of the next friend. — Dance v, 
Goldinqham (1873), 8 Ch. App. 902 ; 42 L. J, Cli. 
777 ; 29 L. T. 166 ; 21 W. B. 761, L. JJ. 

Annotalifma : — Mentd. Melbourne Banking: Corpu. o. 
Broufirham (1882). 7 App. Oas. 307 : Dimni;. Flood (1885), 
28 Ch. D. 586; Grove v. Search, Griffin v. Search (1906), 
22 T. L. R. 290. 

1580. Scope of inquiry — Benefit to infant.] — 

Stevens v. Stevens, No. 1573, ante. 

1681. .] — ^Where a suit was instituted 

in the name of an imant, by his next friend, under 
suspicious circumstances, though there was no 
other suit pending in which the infant was con- 
cerned, a reference was directed, to inquire, 
whether it was for his benefit that the suit should 
bo prosecuted. — ^Anon, (1826), 6 L. J. O. S. Ch. 62. 

1582. .] — BiCHAiiDSON V. Miller, No. 

1576, ante. 

1683. & fitness of next friend.] — 

Naldeb V. Hawkins, No. 1574, ante. 

1684. .] — Infants co-pltfs. with 

adults. Beference to master to inquire whether 
the suit for their benefit ; & if he should find in 
the affirmative, whether the next friend, a pltf., 
should be changed. — Bobinson & Panton v. 
Stone (1837), Coop. Pr. Cas. 369 ; 47 E. B. 649, 


G. Rights, Duties Liabilities of Next Friend. 

{a) In General. 

1690. Cannot act as receiver.]— The next friend 
of infant petitioners not permitted to act as 
receiver. — Stone v. Wishabt (1817), 2 Madd. 64 ; 
56 E. B. 258. 

1591. Officer of court.] — Morgan v. Thorne, 

N^o. 1 ante. 

1592. Must exercise Judgment & discretion.]— 

A guardian, in instituting or carrying on a matri- 
monial suit on behalf of a minor wife against her 
husband, must exercise sound judgment & dis- 
cretion ; if he carry on such suit without a just 
foundation, he will be condemned in the costs 
of the husband. Under no circumstances can a 
wife in a matrimonial suit be condemned in costs. 

When a person as ^ardian undertakes a suit, 
he is bound to exercise due caution not merely 
for the interest of the minor, but also for the sake 
of common justice, which is due to the individual 
against whom the suit was instituted (Dr. 

Lushington). . . 

A next friend, before undertaking a ^ suit,^ is 
bound to exercise sound judgment & discretion 
(Dr. Lushington). — Brown v. Brown (1860), 2 
Rob. Eccl. 302 ; 7 Notes of Cases, 391 ; 14 Jur. 
768 ; 163 E. B. 1326. 

AnnotcUion : — CloiUld. Rutter t?. Rutter, [1021] P. 136. 


-.] — Towsey V. Groves, 


L. C. 

1586. 

No. 1577, ante. 

1586. Of purchase of lease.] — Golds 
V. Kerr, [1884] W. N. 46. 

1587. Appeal from order — ^Discretion of Judge 
making order — No Interference by Court of Appeal.] 
— Whore a judge of first instance directed an 
inquiry whether a suit instituted by a next friend 
on behalf of an infant is for the benefit of the 
infant, the Ct. of Appeal will not interfere with the 
judicial discretion of the judge below. — ^Pbnsotti 
V. Pensotti (1874), 30 L. T. 348 ; 22 W. B. 461, 
L. J. 

1588. Report after Inquiry — Petition to confirm — 
Practice.] — Upon a reference to inquire whether 
it was for the benefit of infants in whose name 
a suit had been instituted, that the same should 
be prosecuted, the master reported that it was, & 
exceptions to his report were overruled ; but a 
petition to confirm the report, & for payment by 
deft, of the costs of the reference, was, by the ct. 
below, ordered to stand over till the hearing of 
the cause : — Held : such an order was contrary to 
the practice, & it was discharged, & an order made 
according to the prayer of the petition. — Baven v. 
Kebl (1848), 2 Ph. 692 ; 10 L. T. O. S. 480 ; 12 
Jur. 300 ; 41 B. B. 1111, L. C. 

1589. Dismissal of action — Where not for Infants’ 
benefit.] — ^Bill by a tenant for life & infants 
entitled in remainder under a settlement to set 
aside on the ground of fraud a mtge. to which the 
settled property was subject, & also for execution 
of the trusts of the settlement. The tenant for 
life’s interest was heavily incumbered. The 
charges of fraud having failed, & the ct. not being 
of opinion that it was for the infants’ benefit that 
the suit should be carried on ; the bill was dis- 
missed so far as it sought relief in respect of the 
mtge., & liberty was given to the tenant for life 
to apply in chambers for an account of the income. 
— ^MoWade V. Brodhubst (1876), 24 W. p. 232 ; 
affd. (1876), 34 L. T. 924, C. A. 


1693. Liability for negligence— Non-payment Into 
court of trust fund — Loss of Interest*] — ^An admims- 
trator, who allowed balances of intestate’s PJ'o- 
perty to remain uninvested for a consideraWe 
^ngth of time, standing at the bankers’ to the 
credit of intestate’s estate, was ordered 
interest at 4 per cent, on the sli^res of tmose 
balances, which belonged to some infants. Qu. : 
whether the next friend of an infant, who omits 
to call for the payment of the trust moneys into 
ct., may not be made answerable for any l^s oi 
interest, which the infant may sustain thereby.— 
Grebley V. Heathcote (1825), 3 L. J. O. S. Ch. 
107. 

(b) Conduct of Proceedings, 

1594. Whether party to proceedings.]— 

chein ami is not a party to the suit, but simply 
a person appointed by the ct. to look after the 
interests of the infant & manage the suit for m^* 
— Sinclair v. Sinclair (1845), 13 M. & » 

14 L. J. Ex. 109 ; 4 L. T. O. S. 338 ; 153 E. B. 
268. 

Annotations: — Reid. Melhulsh v. Collier {IS50), 

878. Mentd. Grand Jrinction Canal Co. v. Dimes (1850), 

2 H. & Tw. 92. 

1595 ^ ,] — A. prochein ami is not a party to 

a suit. — ^Melhuish v. Collier (1850), 15 Q; B. 
878 ; 19 L. J. Q. B. 493 ; 16 L. T. O. S. 474 ; 
117 E. B. 690 ; sub nom. Melluish v. Collier, 
14 Jur. 621. 

Annotations Mentd. Greeno^h v. EooIm (1859), 5 C. B. 

N. S. 786 ; R. v, Whit© (19m 17 Or. App. Rep. 60. 

1696. Within Judicature Act, 1873 (c. 68), 

8. 100.] — Catt V. Wood, No. 1742, post. 

j^697. For purposes of discovery — Under 

R. S. C., Ord. 31, r. 12.]— The above rule, as 
to applications for orders “ directing any other 
party to any dause or matter to make discovery 
on oath ” of documents, does not give the ct. 
jurisdiction to make such an order against an 
infant’s next friend, he being in fact tun a party 
to the action at all. Nor will the ct., ii| the case 


PART XIV, SECT. 1, SUB-SECT. 2.— 

a. (b). 

T. Production of documents.] — 
Where a person of unsound mind (an 


infant] sues by a next friend, the usu^ 
praecipe order that pltf. do produce 
proper, & is stiffloiently obeyed_by the 
affidavit of the next mend.- 


. Bbix (1881), 8 P, R. 660. — CAN. 

t. .1 — Motion by detts. that 

he. next friend of Infant pltfs, might 
>6 ordered to make an affidavit in 
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8bcI» 1 . — On bekaif of inf ant : Stib^sect, 2, O* (6) 

^ ^ ^ '' L {a)& (h) I " * ‘ " 

of an action brought on behalf of the infant, stay 
proceedings till an aihdavit is made by the next 
friend. — Dyke v, Stephens (1886), 80 Ch. D. 
189 ; 65 L. J. Ch. 41 ; 63 L. T. 661 ; 33 W. R. 
932 ; 29 Sol. Jo. 682. 

Annoiaiimis : — FoUd. Scott v. Cousolidated Bank, [1893] 
W. N. 56. E^ld* Pink v. Sharwood. [1913] 2 Oh. 286. 
Bold. Paapati v. Paapatl, [1814] P. 110. 

1598. .] — The next friend, of an 

infant pltf. is not a “ party to the action ** within 
above rule, & therefore cannot be compelled to 
make discovery as to documents in his possession 
or power relating to the matters in question in 
the action. — Re Ooiisellis, Lawton v. Elw^s 
(1883), 62 L. J. Oh. 399 ; 48 L. T. 426 ;'31 W. R. 
414. 

Annotation : — Apld. Ingrain v. Little (1883), 11 Q. B. 1). 
251. 

1699. .] — Scott v. Consoli- 

dated Bank, [1893] W. N. 66. 

.1 — See, now, R. 8. 0., Ord. 31, 

r. 29. 

1600. Right to direction of proceedings — To 
exclusion of infant.] — The writ & suit of an infant 
is subject only to the direction of the prochein 
ami, & not of the infant. — Toler’s Case (1700), 
Holt, K. B. 163 ; 1 Salk. 176 ; 90 E. R. 983 ; 
sub nom. R. v. Toler, 1 Ld. Raym. 656 ; sub nom. 
Stout v, Towleu, 12 Mod. Rep. 372 ; Holt, K. B. 
483. 

1601. Right to conduct proceedings in person.] — 

Re Hurst, Addison v. Topp (No. 2) (1891), 36 
Sol. Jo. 41, C. A. 

1602. .]-~MuRRAy v. Sitwell, [1902] W. N. 

119. 

AnnoMion : — FoUd. Re Berry, Berry v. Berry, [1903] 
W. JV. 125. 

1603. «,] — Re Berry, Berry v. Berry, 
[1903]W. N. 126. 

1604. — ~ Agent to give notice of action.] — 

The prochein ami of a minor, who brings an action 
in his name, is his agent under 3 & 4 Will. 4, c. 52, 

s. 103, for the purpose of giving notice of the 
action. — Be Gondouin v. Lewis (1839), 10 Ad. 
& El. 117 ; 2 Per. & Dav. 283 ; 9 L. J. Q. B. 
148 ; 8 Jur. 1108 ; 113 E. R. 46. 

1605. Power to compromise — If for benefit of 
infant.] — Rhodes v. Swithenbank, No. 1970, 

Relationship between infant & next friend's 
solicitor.] — See Solicitors. 

(c) Costs. 

See Sub-sect. 10, post. 


H. Evidenoe of NM Friend. 

Competency as witness.] — See, now, Evidence 
Act, 1861 (c. 99), s. 2 ; Evidence Amendment 
Act, 1853 (c. 83). 

Interrrogatorles to next friend.] — See R. S. C., 
Ord. 31, r. 29. 

1606. Declarations before action brought — Admis- 
sibility against infant.] — The declarations of pro- 
chein ami made before action brought, are not 
admissible for deft. — ^Wbbb v. Smith (1824), Ry. 
& M. 106, N. P. 

Compare Evidence, Vol. XXII., p. 87, Nos. 
568-663, 

I. Removal and Change of Next Friend. 

(a) In General. 

1607. Next friend cannot withdraw — Without 
sanction of court.] — The next friend of an infant 
pltf. cannot withdraw himself from that situation, 
without a reference to the master. — Melling v. 
Melunq (1819), 4 Madd. 261 ; 66 E. R. 702. 

1608. Absence abroad — Abandonment of suit — 
Substitution new next friend.] — In a suit by a 
husband & wife, Sc their infant children suing by 
their father, as next friend, for the recovery of 
property, in which the wife had a separate interest 
for life, with remainder to her children, the hus- 
band went abroad, after a decree had been made 
to account, & abandoned the suit : — Held : the 
ct. had not authority on a petition presented by 
the wife, to appoint a next friend for the wife, & 
a new next mend for the infants ; but the ct. 
ordered that a person to be named by petitioner 
should be at liberty to prosecute the suit for the 
benefit of the wife & children. — Greenaway v. 
Rotherham (1838), 9 Sim. 88 ; 7 L. J. Ch. 98 ; 

2 Jur. 46 ; 69 B. R. 291. 

1609. Grounds for removal — Neglect of duty.] — 
The ct, will not, upon petition of an infant party, 
direct an inquiry whether the cause has been 
properly conducted ; but if the next friend or 
guardian does not do his duty, he will be removed. 
— Russell v. Sharpe (1820), 1 Jac. & W. 482 ; 
37 E. R. 452. 

1610. Non-prosecution of action.] — The 

ct. will change a next friend upon his not pro- 
ceeding with a cause. A solr. is not to attach 
without orders from his client ; but, where the 
client is next friend of an infant, & moves to dis- 
charge the attachment on that ground, although 
otherwise regularly issued, it seems the ct. will 
refer it to the master to see whether it is for the 
interest of the infant that the next friend should 
be continued. — ^W ard v. Ward (1813), 3 Mer. 
706 ; 36 B. R. 271, L. C. 


roforenco to documents in his posaesslor 
relating to matters In the suit, wai 
panted. — C rowe v. Bjlnk of Irelani] 
OJS^ernor & Co.) (1871), 19 W. R, 
“10. — IR, 

PART XIV. SECT. 1, SUB-SECT. 2.— 

a* ATo# examinable for discovery.' 
—The next Wend of an Infant pltf. Is 
ojcamlnable for dlBOovery. — V anc 

Cotton MiLiis 

421.~CAN ® ^ 

b. Admissibility against infant.' 
— 4 Wiliior’s mother & guardian oon- 
to an arbitrator deolding th€ 
minor s claim to certain properUei 
UW hdor^tlon & evidence SwevS 

arbitrator. The 
jrblteator acted on an admission from 
® lather prejudicial to the 
obtained by 

oeiore 5c after iubmlseton, none ol 


which was reduced to writing : — Held : 
the guardian's consent amoimted to a 
surrender of the minor's rights & the 
arbitrator's eventual decision against 
the minor was vitiated by bis mis- 
oonduot & was invalid.— S anyasi Rao 
r. Venkata Rao (1922), 1. L. R. 47 
Mad. 30.— IND. 

PART XIV. SECT. 1, SUB-SECT. 2.— 

I. (»). 

1607 i. Next friend cannot withdraw — 
Without sanction of court.]— Upon 
appUoation to the ct. therefor, the 
next friend of an infant pltf. may be 
allowed to withdraw, upon such twms 
as the circumstances of the case 5c the 
welfare of the infant may require. — 
Taylor v. Wood (1892), 14 P. R. 449. 
—CAN. 

16081. Ah8eiweabro€id---AhanAonn%ent 
of siw — Substitution of new next friend,] 
— Where the next friend ol an infant 
wmt out of the Jurisdlotion pendl 
the suit, but swore that she intend 


to return by a day named, the referee 
stayed proceedings until the appoint- 
ment of a new next friend. On 
appeal the matter was directed to 
stand until after that day ; 5c the next 
friend not having then returned, the 
^peal was dismissed with oosts. — 
DAVIS V. Fenton (1877), 7 P. R. 261. — 
CAN. 

1609 i. Grounds for removal — Negleet 
of dt4/|/.]— Where a ct. finds that a 
next mend does not do his duty in 
relation to a suit, it is its duty not to 
permit him to prejudice the interests 
of the minor, but to adjourn the suit 
in order that some one interested in 
the minor may apply on behalf of the 
minor for the removal of the next 
friend 5c lor the appointment of a new 
next friend. — Doraswami Pillai v, 
Tkunoasami Pillai (1904), I. L. R. 
27 Mad. S77.— WO. 

0 . /nsoleenev.]— In the case of an 
infant pltf., the ot. will not require 
peourity for oosts, or remove a next 
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1611« «] — ^The next friend of an infant 

pltf. having neglected to prosecute the suit on 
the infant’s behalf, the solr. who had been retained 
in the suit by the nezt triend, upon a notice of 
motion signed by him as solr* to pltf., which he 
caused to be served upon the nezt friend & deft, 
in the cause, obtained an order appointing another 
next friend in the place of tne original next 
friend. Upon the motion of deft, to discharge 
this order for irregularity : — Held : the notice so 
signed by the solr. was regular. — ^Pubtado v. 
Fubtado (1842), 6 Jur. 227. 

Annotation : — Consd. Cox r. Wright (1803), 2 New Rep. 

4S6. 


1612. Refusal to appeal.] — refusal 

by a next friend of infant pltfs. to appeal is suffi- 
cient groimd for his removal & the appointment 
of another next friend. — D upuy v. Wblsfobd 
(1880), 42 L. T. 730 ; 28 W. R. 762. 

Disqualification of person appointed.] — 

See, generally. Sub-sect. 2, C., ante. 

Appointment by solicitor — Whose 
authority revoked.] — The mother of an infant 
employed a solr. to prosecute a suit on behalf of 
the infant. The person first named as next 
friend in the cause died ; the mother subsequently 
discharged the solr., &; after such discharge he 
amended the bill, & named a new next friend 
without the mother’s sanction. The ct. ordered 
that, on payment by the mother to the next 
friend of the costs incurred by him in the suit, 
the next friend should be removed & another 
appointed, & that the solr. should pay the costs 
of the application & of the new appointment. — 
Landbb v. Ingebsoll (1846), 4 Hare, 690 ; 6 
L. T. O. S. 304 ; 67 E. R. 786. 

Annotation: — ^Befd. Woolt v. Pemberton (1877), 6 Ch. D. 

19. 


1014, ]M[ere suspicion insufficient.] — 

Smaixwood V. Ruttbb, No. 1675, ante. 

1615. Stranger to infants — Unfitness & im- 

OToprlety.] — Large v. De Ferre (1857), cited in 
Braithwaite’s Practice of the Court of Chancery, 
at p. 668. 

1616. Substitution of father.} — 

Woolf v, Pemberton, No. 1528, ante. 

Paramount right of guardian.] — 

Hutchinson v, Norwood, No. 1630, ante. 
Compare No. 1628, ante. 


(6) Procedure 
i. In General, 

1618. Removal — On notice of motion — Signed 
by solicitor.] — The next friend of an infant having 
been also appointed by the ct. general guardian 
&i receiver, a motion was made by the infant to 
remove him from all those offices, the notice of 
motion being signed by a solr. ; — Held : on the 
authority of Furtado v. Furtado, No. 1011, ante, 
although a next friend may be removed by a 
notice of motion signed by the solr., a guardian 
& receiver cannot, Sc motion refused, with leave 
to amend by putting the name of a next friend 
pro hac . — Cox v, Wright (1863), 2 New Rep. 
430 ; 32 L. J. Ch. 770 ; 8 L. T. 031 ; 9 Jur. N. S. 
981 ; 11 W. R. 870. 


1619. ^ht of next friend to opposd.]- 

On an application by the next friend of an infant 
pltf. for the removal of a receiver in the action, 
the application was refused, but the judge ex- 
pressed dissatisfaction with the general conduct 
of the next friend, & ordered &at the official 
^Ir. should be named as the next friend of the 
infant in all future proceedings, & that the next 
friend should deliver up all documents to him. 
On appeal, this order was discharged, on the ground 
that, although the ct. had, on a proper applica- 
tion, jurisdiction to remove a next friend, such a 
course ought not to be taken without giving the 
next friend an oppoitunity of explaining his con- 
duct. — Re CoRSELLis, Lawton v , Elwes (1884), 
60 L. T. 703 ; 32 W. R. 965, C. A. 

1620. Application for substitute — ^Affidavit of 
fitness — Whether necessary.] — On a motion to 
substitute a new next fiiend of an infant pltf., 
the ct. must be satisfied by affidavit of the cir- 
cumstances & respectability of the party proposed 
to be substituted, although all the other parties 
to the cause consent to the substitution. — Harri- 
son V. Harrison (1842), 5 Beav. 130 ; 49 E. R. 
520. 

Annotation : — Expld. Talbot v. Talbot (1874), L. R. 17 Eq. 

347. 

1621. .] — ^Talbot v . Talbot, 

No. 1632, post. 

To which original next friend a party.] — 

See No. 1621, ante. 

1622. Effect of change — On proceedings under 
way — Examination on commission.] — Ponding the 
examination of witnesses, a new next friend of 
the infant pltfs. was appointed ; — Held : it was 
not necessary to notice the alteration in the pro- 
ceedings under the commission. — Lincoln v . 
Wright, Lincoln v . Dbuery (1841), 4 Beav. 
166 ; 49 B. R. 302 ; ajSTd., 10 L. J. Ch. 331, L. C. 

Procedure where next friend dead.] — See Sub- 
sect. 2, 1. (6) ii., post. 

ii. On Death of Next Friend, 

1623. New appointment — Necessity for — ^Dis- 
missal of suit on default.] — ^Where a prochein ami 
dies, the ct. will order the bill to do dismissed 
within a given time, unless a new prochein ami 
be named. — Anon. (1822), 1 L. J. O. S. Ch. 60. 

1624. .] — Where the next friend 

of an infant pltf. dies, the proper order for deft, 
to obtain is not that the infant may appoint a 
new next friend within a given time or that the 
bill may be dismissed ; but that the master may 
approve of a new next friend ; Sc four days’ 
notice of the order must be given to pltf.’s solr. — 
Glover v. Webber (1844), 12 Sim. 351 ; 69 E. R. 
1160. 

1625. By whom obtained.] — Ludolph v , 

Saxby (1742), 12 Sim. 361 ; 69 E. R. 1167, L. C. 

Annotaiiona : — ^Folld. Glover r. Webber (1844), 12 Sim. 351. 

Betd. Lancaster v. Thornton (1761), Amb. 308. 

1026. .] — Shelburne (Countess 

Dowager) v. Inchiquin (Earl) (1781), 12 Sim. 
362 ; 69 E. B. 1167. 

1627. Soiicitor of piaintilT.] — In an 

infant’s suit, the next friend dying, the solr., 


friend beoanse ho is not a person of 
snbstanoe. A motion to remove a 
next friend of an infant, on the ground 
that during the progress of the suit he 
had become Insolvent, was refused 
with costs . — Re McConnell (1871), 3 
Oh. Ch. 423.— CAN. 

d. IniereatB adverse to infant.] — 
The would restrain the further 
proseoation of a suit instituted in the 
name oi an Infant, If not likely to be 


for his benefit. If the next friend be 
the mere nominee Sc creature of his 
solr., or have interests adverse to the 
infante, the ot. will remove him & 
appoint ar new one ; or if the next 
Mend's solr. be so identified with 
adverse interests as to render Im- 
possible or doubtful that he could 
oonsistently prosecute the infant’s suit 
with moal ; me ot. will restrain him 
from acting, Sc require a new solr. to 


be appointed. — ^Morbibon v. Bxij. 
(1842), ^5 I. Eq. H. 354.— IR. 

PART XIV. SECT. 1, SUR-SEOT. 2.— 
I. (b) IL 

e. New appointment — Fx jmte ,} — 
When the next Mend of an Initot 
pltf. dies pending the action, a new 
next Mend may be appointed on an 
ex p, motion In ot.— ^aly v. Daly 
( 1882). 9 L. R. Ir. 888,— IR. 
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Sect, 1.-— 0?i behalf of infant: Sub^sect, 2, /. (b) it*; 
8ub-8ects. 3, 4 <£? 6.] 

whom he had employed, commonly obtaina an 
order, appointing a new next friend \ & the order, 
in the absence of any peculiarity, is of course. — 
Wbstby V. WE8TBY (1847), 2 Coop, temp* Cott. 
211 ; 47 E. B. 1131. 

1028. Right of defendant on default.] 

— Lancaster v. Thornton (1761), Dick. 346 ; 
Amb. 398 ; 21 E. B. 302. 

1629. .] — After decree, the pro- 

vhein ami of infant pltfs. dies ; on motion of deft, 
a reference to the master directed, to appoint 
another prochein ami. — ^Bracey v, Sandtpord 
(1818), 3 Madd. 468 ; 66 E. B. 677. 

Compare No. 1624, ante* 

1630. .] — Death of one pltf., who was 

tenant in common for life, with remainder over to 
the other pltfs., does not so abate the suit as to 
prevent application for appointment of new next 
friend to remaining infant pltfs. in lieu of deceased 
pltf. ; but suit merely becomes defective, & defect 
may be supplied by supplemental bill without 
bUl of revivor. — ^Askew v. Peddle (1838), 2 Jur. 
884, L. C. ; avbaequent proceedings, 2 Jur. 917. 

1681. As of course — Duty of solicitor to 

obtain.] — Westby v. Wbstby, No. 1627, ante. 

1682. Right of paternal relations to nomi- 

nate — Affidavit of fitness not necessary.] — Where 
the next friend of an infant pltf. dies, his nearest 
paternal relations are entitled to nominate the 
new next friend ; & their nominee may obtain 
orders of course in the suit changing the solrs. 
on the record & appointing himself next friend. 
In such a case the order appointing the new next 
friend need not be supported by any affidavit as 
to his fitness. — Talbot v. Talbot (1874), L. B. 
17 Eq. 347 ; 43 L. J* Oh. 362 ; 22 W. B. 619. 

1683. Right of new next friend — To change 
solicitors — ^As of course.] — Talbot v. Talbot, No. 
1632, ante* 


Sub-sect. 3. — ^By Solicitor Without 
Next Friend. 

Capacity of Infant to employ solicitor.] — See 

Solicitors. 

1634. Infant bound by conduct of solicitor.] — 

Infants are bound by the conduct of their solr.. 


in a cause. — ^Tillotson v* HARaRAVE (1818), 3 
Madd. 496; 66 E. B. 686. 

Annotation: — ^Befd. Morlson v. Morison (1838), 4 My. Sc 
Or. 216. 

1685. Cause of action arising abroad — ^Power of 
attorney to solicitor abroad — By guardian.] — 

V^ere this ct. was satisfied of the practice in 
India, an order was made directing the g^uardian 
of an i^ant resident in this coimtry, to execute 
a power of attorney, authorising a solr. at Dewan- 
poor to proceed with a suit there, on behalf of 
such infant. — Buck v. Barworth (1866), 26 
L. T. O. S. 242 ; 3 W. B. 692. 

1636. Minority unknown to solicitor — ^Liability 
to defendant for costs.] — GEmNOER v. Gibbs, No. 
1620, ante. 

See, generally, Solicitors. 


Sub-sect. 4. — Proceedings as Poor Persons. 

1637. Right to sue In formd pauperis.] — 
Squirrel v. Squirrel, No. 1634, ante. 

1638. J — Bebd V. (prior to 1836), 

cited in 6 L. J. Ch. p. 205. 

Annotaiion: — Acid. Fellows v. Barrett (1836), 6 L. J. Ch. 
204. 

1639. .] — person may sue in formd 

pauperis by ms next friend. — B ryant v. Wagner 
( 1839), 7 Dowl. 676 ; sub nom* Briant v. Wagner, 
3 Jur. 460. 

Annotation: — Mentd. Sloane v, Britain S.S. Co., [1897] 1 
Q. B. 185. 

1640. What must be shown.] — The ct. on 

special application may grant leave to an infant 
to sue by next friend in formd pauperis. 

In this case there was an affidavit of the infant, 
who was 20 years of age, stating that he was not 
worth £6 ; but it did not state that he could not 
get any other next friend than the one by whom 
the infant appeared, who was himself a pauper : 
— Held : not to be entitled to sue in formd pau- 
peris. — Lindsay v. Tyrrell (1867), 2 De G. & J. 
7 ; 30 L. T. O. S, 238 ; 6 W. B. 143 ; 44 E. B. 
889, L. 0. & L. JJ. 

Annotation : — Oonsd. Re A. B. (1885), 1 T. L. H. 057. 

1641. .] — Semble : there may be 

special circumstances, in which a guardian may be 
permitted to prosecute an appeal in formd 
pauperis, on the ground of the poverty of his 
ward ; but the ct. requires an affidavit that the 
infant cannot get a solvent next friend. — G audin 


part XIV. SECT. 1, SUB-SECT. 3. 

1686 i. Minority unknown to solicitor 
— lAability to defendant for costs.}-— An 
Infant was a part owner of a patent 
riffht Sc enga«red in buBiness transactione 
with respect to It. Along with other 
part owners he signed a retainer to 
solrs. to take proceedings to stop the 
infringement of the patent. Sc the solrs., 
not knowing that he was an Infant, 
brought an action for that purpose, 
using his name as pltf., without a next 
friend. The action was prosecuted for 
a timewltb the result that the infringe- 
ment ceased, but it was subsequently 
dismissed with costs against pltfs. for 
want of prosecution. More than a 
year after ho came of age, he moved 
to set aside all proceedings in the 
action : — Held : in the ciroumstanoes 
mentioned, he was not entitled to 
relief on the ground of infancy. — 
Millson x>. Smalk (1894), 25 O. 11. 
144.— CAN. 


1, Appearance.] — ^An infant cannot 
apx>ear by attorney but must appear 
by guardian. If the appearance 
is by attorney, all subsequent pro- 
ceedings are iiregular. — Ma-Caulat 


V. Nkvillk (1870), 5 P. K. 235. — CAN. 

g. LiaJbility of solicitor.] — Where 
an action by an infant has been brought 
without a properly qualified “ next 
friend it is a non-compliance with 
K. B. Hule 44 Sc being an irregularity 
under Hule 658 the Judge has iuris- 
dlction under Rule 658 to dismiss the 
action with costs. Sc such dismissal 
will not be set aside or modified by an 
Appeal' CJt. Where such an irregu- 
lojTby occurs Sc notwithstanding that 
it is merely a mistaken yiew of the 
law the solrs. of pltf. may be made 
liable in the costs of the appeal as no 
other person appears on uie record 
who can be made liable. — Hildebrand 
r. Franck, [19221 3 W. W. R. 755 ; 70 
D. L. R. 638.-— CAN. 

PART XIV. SECT. 1. SUB-SECT. 4. 

16401* Right to aveinformA pauperis 
— What must be shown.] — An Infant 
cannot sue in formd pauperis by next 
friend, unless it is shown that he 
cannot procure as next friend a iierson 
who is willing to assume responsibility 
for costs, Sc unless the proposed next 
friend is also a pauper. — Re SruBasoK 


(1911), 20 Man. L.R. 284 ; 16W. L.R. 
415.— CAN. 

h. Remission to county court.] — 
On an application to remit to the 
county ct. an action brought by a 
minor pltf., haying no visible means 
Sc suing by her father, as her next 
friend, for damages for injuries sus- 
tained while in the employment of 
deft. : — Held : as pltf. liad no visible 
moans, it was neoessary for her, in 
order to retain the action in the superior 
cts., to show, in the first place, that she 
had primd facie a cause of action ; 
the statement or su^estion in her 
afiidavit did not sumoiontly disclose 
a cause of action, Sc the action should 
be remitted. — D owling v. Birnby 
( 1901), 36 I. L. T. 33. App.— IR. 

k. .] — On an application to 

remit an aotion of tort brought hy an 
infant pltf. sued by next mend, it Is 
sufficient that the affidavit of deft, 
should state that pltf. has no visible 
means of paying the costs of deft, 
should a verdict not be found for 
pltf. ; & it is not necessary to state 
further that the next fiiend has no 
such means. — ^P xkder v. Leonard, 
2 I. R. 144.— IR. 



Pabt XIV. — ^Lbgal Peoceedings. 


305 


V . Messervy (1864), 2 Moo. P. C. C. N, S. 372 ; 
] 6 E. B. 942, P. 0. 


Sub-sect. 5. — Concurrent Actions. 

1642. Court will restrain one action.] — Ct. will 
not stay proceedings on either of two bills brought 
for the same purpose, one by the assignee of the 
party interested, & the other by the paj^y him- 
self ; but if they proceed, to hearing, the ct. will 
dismiss that which is improperly brought. CHi. 
will not on motion stay proceedings on one of 
two bills, for the same purpose, unless both are 
brought by the same person, or on behalf of an 
infant. — Gage v. Bulkeley (1760), Amb. 103 ; 
27 E. R. 65, L. C. 

”.] — Two suits had been instituted on 
behalf of infants for the same purpose, & a decree, 
had been obtained in the second. Upon motion 
to stay the first suit, the ct. ordered it to be stayed, 
giving liberty to the next friend in the second to 
apply for the conduct of the first. — Kenyon v, 
Kenyon (1866), 35 Beav. 300 ; 56 E. R. 911. 

1644. Inquiry as to which most beneficial — 
Allegation of similar purpose.] — ^Where two suits 
are instituted in the name of an infant by different 
persons, acting as his next friends, it is of course 
to refer it to the master, to see which is most for 
the infant’s benefit, upon the mere allegation of 
the counsel, that both suits are for the same pur- 
pose : it being at the risk of the party moving, 
in case the allegation should prove untrue, to 
have the order for reference discharged with costs 
upon the special application of the other party. 
Upon such a reference, the master is at liberty to 
suggest any improvement in the frame of the suit, 
& to report any special circumstances that may 
be for the iiffant’s advantage. — Sullivan v, 
Sullivan (1816), 2 Mer. 40 ; 35 E. R. 856, L. 0. 

Annotdtion : — Befd. Westby v. Wostby, Westby v, Wcatby, 

(1847), 16 L. J. Ch. 483. 

1645. .] — Two suits were instituted 

for similar objects, one was attached to the Lord 
C’hancellor, & the other to the Master of the Rolls’ 
Ct. A reference was made at the Rolls to inquire 
which was most for the benefit of the infants. — 
Stabten V, Bartholomew (1842), 6 Beav. 372 ; 
12 L. J. Ch. 10 ; 49 E. R. 622 ; svhaequent pro- 
ccedinga (1843), 6 Beav. 143. 

1646. Not ordered — ^After decree In one 

suit.] — After a decree in one of two suits com- 
menced in the name of an infant, it is not usual 
to refer it to the master to inquire which suit is 
most beneficial. But in the circumstances the 
next friend in the suit in which a decree had been 
made was removed, & the next friend in the other 
suit substituted for him. — Taylor v, Oldham 
(1822), Jac. 527 ; 37 E. R. 949, L. C. 

1647. .] — Crowther v. Flood, 

(’rowther V. Flood, No. 1798, post, 

1648. When one action down for 

hearing.] — ^Where two suits are instituted on behalf 
of an infant, it is not of course, when one of such 
suits is in the paper for hearing, to refer it to the 
master to ascertain which of the two suits is most 
beneficial for the infant. — Bundle v. Bundle 
(1847), 11 Beav. 33 ; 10 L. T. O. S. 389 ; 50 E. R. 
728. 

1649. In clear case — Stay.] — There 

being two suits instituted by different arsons as 
the next friends of an infant, the bill of one of 
them ordered to be taken off the file, with costs 
against such next friend, without reference to 
the master, the circumstances being sufficiently 
apparent. — Askew t'. Peddle (1838), 2 Jur. 917. 

XXVHI. 


1650. Effect — No stay ipso facto.] — A 

reference as to which of two suits is most for the 
benefit of infant pltfs. does not of itself stay the 
proceedings in the suits. — Westby v. Westby 
(1847), 1 De G. & Sm. 410 ; 16 L. J. Ch. 483 ; 9 
L. T. O. S. 293 ; 11 Jur. 764 ; 63 E. R. 1127. 

1661. No bar to amendment.] — On 

a reference to the master as to which of two suits 
instituted on behalf of an infant was most for his 
benefit : — Held : it was competent for pltf. in 
either suit to amend his bill, & such amendment 
did not prevent the master proceeding with the 
reference. — Goodale r. Gawthorn (1849), 1 

Mac. & G. 319 ; 2 H. & Tw. 193 ; 19 L. J. Ch. 
447 ; 41 E. R. 1288, L. C. 

1652. On order for leave to amend.] — 

After an order by the judge, directing two suits 
to be referred to the master to inquire which was 
most for the benefit of infants: — Held: (1) an 
order of course to amend, obtained by pltf. in 
one of the causes, without stating the order of 
reference, was irregular, & it was discharged ; 
(2) the ct. had no jurisdiction to take the amend- 
ments off the file, even by consent. — Fletcher v. 
Moore (1849), 11 Beav. 617 ; 18 L. J. Ch. 384 ; 
13 L. T. O. S. 442; 13 Jur. 1063; 50 E. R. 
956. 

1653. Report alter Inquiry — Scope of report.] — 

Sullivan v. Sullivan, No. 1644, ante. 

1664. Must be unequivocal.] — Two suits 

having been instituted on behalf of the same 
infant pltfs., it was referre^d to the master to 
inquire & state whether the bills were for the 
same matters, &, if so, which of the suits it would 
be most for the benefit of the infants to prosecute : 
but the order did not give the master liberty to 
state special circumstances. The master reported 
that the two bills were aiibstanHally for the same 
matters, & that it would be most for the benefit 
of the infants to prosecute the first suit ; but 
that, as the same person was solr. both for the 
next friend & for defts. in that suit, he was of 
opinion that some other solr. sliould be appointed 
for pltfs., & that part of the funds in the cause, 
which were then in a country bank, should be 
brought into ct. : — Held : the master had given 
a qualified answer to the question referred to 
him, & added suggestions which he was not at 
liberty to make ; &, therefore, it was referred 
back to him to review his report. — Ganderton v, 
Ganderton (1842), 13 Sim. 182; 6 Jur. 938; 
60 E. R. 70. 

1666. Effect of report — Whether conclusive.] — 

Where two suits on behalf of infants by different 
next friends were referred to the master to ascer- 
tain which was most for their benefit, the 
master reported in favour of the second suit : — 
Held : not sufficient to show priority : but some 
distinct reason must be given why the master 
had come to a wrong decision. — Talbot v. 
Shrewsbury (Earl) (1840), 4 Jm*. 1030 ; pre- 
vious proceedings, sub nom, Talbot v. Shrews- 
bury (Earl), Doyle v, Wright, Talbot v, 
Berkeley, 4 My. & Cr. 672, L. C. 

1555. Continuance of rejected action — At 

plaintiff’s peril.] — Owen v. Owen (1767), 1 Dick. 
310 ; 21 E. R. 288. 

1657. No dismissal of rejected action — 

Unless by consent.] — Infants being made co-pltfs. 
in two suits relative to the same matter, the ct. 
will not, before a decree, on the master’s report, 
that one suit is more for the benefit of the infante, 
dismiss the bill in the other suit, unless by consent. 
— ^Mortimer v . West, Pordb v. West (1818), 1 
Swan. 358 ; 1 Wils. Oh. 159 ; 36 E. R. 122, L. 0. 
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8ect* 1 . — On behalf of infant: Subsects, 5 <fe 6.] 

1668. Grounds for staying one action — Improper 
institution — Brother of plaintiff’s solicitor as next 
friend.] — Two suits were instituted on behalf of 
infants, but it was found that it was most for their 
benefit to prosecute the second. The first suit 
was properly instituted ; but there being some 
impropriety of conduct on the part of the solr., 
who instituted it on his own authority, & 
nominated his brother as next friend, the first 
bill was, upon an interlocutory awlication, dis- 
missed without costs. — Startbn v. Bartholomew 
(1843), 6 Bcav. 143 ; 12 L. J. Ch. 179 ; 49 E. B. 
779. 

1659. Plaintiffs’ solicitor London 

agents of defendant.] — Two suits were instituted 
in consecutive months on behalf of the same 
infant pltfs. for the administration of the same 
estate : a decree was obtained by consent in the 
latter suit, an order subsequently made staying 
proceedings in the earlier suit : the solrs. for^pltfs. 
in the latter suit were the London agents of the 
solrs. of deft, in both suits : — Held : the later suit 
ought not to have been instituted, & the conduct 
of the latter suit was given to the next friend who 
had instituted the earlier suit. — Frost v. Ward 
(1804), 2 De G. J. & 8m. 70 ; 3 New Bep. 348 ; 
9 L. T. 668 ; 12 W. B. 285 ; 40 E. B. 301, L. JJ. 

Ajinotaium : — Mentd. Harvey v. Coxwell, WilsoD v. Coxwell 

(1875). 32 L. T. 62. 

1660. Attempt to protect defaulting 
trustee.] — Two suits were instituted, in behalf of 
infants, against trustees for administration, the 
first by a stranger to the infants, & second by their 
father, as next friend. The second bill stated 
that the object of the first was to stave off in- 
quiries from a defaulting trustee, & prayed relief 
against him in respect of the breaches of trust, & 
it was charged in affidavits, & not denied, that the 
next friend in the first suit was falsely described, 
& was a friend of the defaulting trustee. The 
ct. ordered the first suit to be stayed. — ^Virtue 
V. Miller (1871), 19 W. B. 406. 

1661. Benefit primary consideration — Not- 

withstanding more relief prayed in other suit.] — 
(1) Of several suits instituted on behalf of infants, 
Sc for the protection of their property, the ct. will 
give a preference to that which is capable from its 
frame of being most beneficially Sc effectually 
prosecuted, notwithstanding that in point of 
form the relief sought by another is more extensive. 

(2) Trustees for infants, persisting in unneces- 
sary litigation, ordered to pay the costs personally. 
— Campbell v. Campbell, Campbell v. Mackay 
(1837), 2 My. Sc Cr. 26 ; 40 E. B. 650, L. C. 

Annotation : — As to (2) Coxud. Steeden v. Waldon, [1910] 2 
Oh. 393. 

1662. Priority in institution not 

material.] — Where a suit had been instituted by 
the next friend of infant devisees against the 
trustee Sc extrix.. Sc a reference made on the appli- 
cation of deft, to inquire whether such suit was 
proper for the infant’s benefit, Sc afterwards the 
extrix. commenced an administration suit. Sc 
obtained a decree, the reference in the first suit 
became unnecessary. Sc the frame of that suit 
being defective, the next friend was allowed to 
apply in the second suit. 

The suits are identical. Sc some suit is proper ; 
the question is, which is the proper suit to be 
proceeded with ? It does not turn on the priority 
of the suits, but which is most for the benefit of 
the infants (Lord Lyndhurst, C.). — ^Mathew- 
MAN t?. Woodcock (1846), 6 L. T. O. S. 17, L. C. 

1663. Substltuttou of next friend of action where 


decree made — ^For next friend of action where decree 
not made — Irregularity.] — Irreguto to strike out 
the next friend of the suit which has a decree, 
where no charge is made against him. Sc insert the 
next friend in the suit, which has not obtained a 
decree. — Nanney v. Wynne (1839), 3 Jur. 498. 

1664. Costs of action stayed — ^Right of plaintiff.] 
— Crowther V. Flood, Crowthbr v. Flood, 
No. 1798, post 

*.] — (1) One suit is instituted by 
a person interested to carry out an arrangement 
respecting partnership property of which infants 
were entitled to a share. Sc another suit is pro- 
posed to be instituted by a next friend of the 
infants objecting to the arrangement, & on a 
reference to the master, he found that the proposed 
arrangement was for the infants’ benefit. 

(2) The next friend in the second suit was 
nevertheless held entitled to his costs, though no 
fault on examination could be found with the 
conductor of the first suit. — Cross v Cross 
(1846), 8 Beav. 465 ; 6 L. T. O. 8. 234 ; 60 E. B. 
179. 

Annotation : — As to (2) Apld. Stooden v, Walden, [1910] 2 

Ch. 393. 

1666. What costs allowed — Not costs 
of inquiry.] — Where two suits were instituted by 
claim for administration of an estate, on behalf 
of infants, & on a reference a report was made in 
favour of the latter suit, the cost only of filing 
the original claim were allowed to pltf., but not 
of the inquiry or of the affidavit. — Openhbim v. 
Henry (1853), as reported m 20 L. T. O. 8. 291 ; 
1 W. B. 126. 

AniMtaiions : — Mentd. Re Mervin, Mervin v. Grossman, 

[1891] 3 Ch. 197 ; Hoiisian v. Bums, [1918] A. C. 337 ; 

Re Battle- Wrightson, Ciocll t>. Battie-Wrlghtson, [1920] 

2 Ch. 330. 

1667. Improperly instituted.] — Starten 
V. Bartholomew, No. 1658, ante. 

For costs generally, see Sub-sect. 10, post. 


8UB-SECT. 0. — Effect op Attainment op 

Majority. 

1668. Election to repudiate.1 — (1) A bill, tiled in 
the name of an infant, may fee ffismissed by him 
when he comes of age. 

(2) He cannot make the prochein ami pay the 
costs, unless it be established that the feUl was 
improperly filed. — ^Anon. (1819), 4 Madd. 461 ; 
66 E. B. 776. 

Annotations As to (1) Distd. Bioknell v. Bioknell (1863), 

2 New Rep. 98. As to (2) Apld. Steeden v. Walden, 

[1910] 2 Ch. 393. 

1669* -.] — ^A co-pltf. who was an infant when 

the suit was instituted, moved, on coming of 
age, that his name might be struck out of the bill. 
Motion granted. — ^Acrbs v. Little (1834), 7 Sim. 
138; 68E. B. 788. 

1670. .] — ^Where a suit has been instituted 

in the name Sc on the behalf of an infant, of which 
the infant when of age disapproves, some applica- 
tion by pltf. is necessary to stay further proceed- 
ings in the cause ; but the motion ought not to 
be that the bill may be dismissed. 

When pltf. comes of age she may either adopt 
or repudiate the suit. If pltf. should adopt the 
suit, or even if she does not repudiate it, but assents 
to its proceeding, she will become liable to all the 
costs, past as well as future, of the suit ; but if she 
repudiates the suit, she is not liable for any costs, 
Sc upon very good grounds ; for the suit may have 
been institute without her knowledge or appro- 
bation. 
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« • . On the infant coming of age the cause 
becomes her cause, & she has a right to abandon 
it 5 but if she pleases to proceed with the cause, 
the next friend becomes merely her agent (Lord 
Lyndhurst, 0.). — ^BoscHBm v, Powell (1845), 
6 L. T. O. S. 301, L. 0. 

1671. Short time after majority.] — suit 

having been instituted by a party as the next 
friend of an infant married woman against her 
husband for the specific performance of marriage 
articles, the lady within a fortnight after she came 
of age moved to have her name struck out as 
pltf. The ct. refused to make the order so shortly 
after the lady came of age, but expressed its 
readiness to do so on being perfectly satisfied, by 
her examination, that the motion was made '^tn 
her consent. 

The rule I apprehend to be perfectly clear, any 
pen^n may sue on behalf of an infant, & may even 
mstitute a suit against his wish, subject only 
to the inquiries of the co. whether it is for the 
benefit of the infant, & subject also to the liability 
for costs (Lord Longdale, M.R.).— Cooke v. 
Fryer (1841), 4 Beav. 13 ; 6 Jur. 287 ; 49 B. R. 
242. 

Annotation : — Refd. Wortham v . Pemberton, Newenham v . 

Pemberton (1846), 1 Do G. & Sm. 644. 

1672. Application to strike out name as 

plaintiff — Special next friend for that purpose.]- 

Guy v. Guy, No. 1762, post 

1673. Separate counsel.] — Infant 

pltf. coming of age during the process of the cause, 
& disapproving of the proceedings, cannot appear 
in the procee^ngs by counsel other than those 
who appear for pltfs. generally ; he can only com- 
plain of or repudiate the proceedings hj making 
them the subject of a special application. — 
Ballard v. White (1843), 2 Hare, 158 ; 1 L. T. 
O. S. 76 ; 67 E. R. 66 ; svb nom. Balbard v. 
White, 7 Jur. 606. 

1674. Necessary where co-plaintiifs.] — 

Upon infant co-pltf. attaining his majority, 
whether before or after decree, & wishing to dis- 
continue the suit, the proper course is to strike 
his name out as pltf. & insert it as deft. — ^B icknell 
V. Bicknell (1863), 32 Beav. 381 ; 2 New Rep. 
98 ; 8 L. T. 377 ; 9 Jur. N. S. 633 ; 11 W. R. 667 ; 
66 E. R. 149. 

1675. Effect of repudiation — On liability for costs 
— Liability of next friend.] — ^Anon. (1819), No. 
1668, ante, 

1676. Liability of infant.] — Bos- 

CHETTT V, PowBU., No. 1670, ante. 

1677. Retrospective effect — Return of docu- 
ments deposited by order — Notwithstanding lien 
for costs.] — Where an infant on attaining his 
majority repudiates, before the hearing, a suit 
instituted on his behalf by his next friend, the 
repudiation has relation to the commencement of 
the suit & deeds deposited in ct. by an order therein 
will be ordered to be returned to the party by 
whom they were deposited, notwithstanding a 
claim of lien for costs incurred for infant pltf. in 
the suit set up by the next friend & his solr. 

In the prosecution of a suit on behalf of infant 
pltf. by his next friend, deeds relating to pltf.’s 
title were, by order, upon admissions in aeft.’s 
answer, deposited in ct. for the purposes of dis- 
covery, & before the hearing pltf., having attained 
his majority, repudiated the suit, whereupon on 
application bv deft, the deeds were ordered by 
the Judge to be delivered back to deft., notwith- 
standiiig the opposition of the next friend, who 
claimed to have them retained in ct., imtil the 
coshi incurred on behalf of pltf., while an infant, 
had been paid. Upon an appeal against this order, 


supported by affidavits showing that since the 
judge’s order the deeds had been delivered to deft., 
& by him handed over to pltf. by whom they had 
been deposited with other persons by way of mtge. 
for value, the ct. refused the appeal motion with 
costs to be paid by the next mend. — Dunn v, 
Dunn (1856), 7 De G. M. & G. 26 ; 24 L. J. Ch. 
681 ; 24 L. T. O. S. 227 ; 1 Jur. N. S. 122 ; 3 
W. R. 199 ; 44 B. R. 10, L. JJ. 

1678. Joinder as co-defendant.] — ^Bicknell 

V. Bicknell, No. 1674, ante. 

1670. Effect of non-repudiation — Liability for 
costs.] — Boschbtti V. Powell, No. 1670, ante. 

1680. Election to continue — Effect on position 
of next friend — Agent for infant.] — ^Boschetti v. 
Powell, No. 1 670, ante. 

1681. Continuance — ^Must not be by next friend — 
Time for objection — ^Before Judgment.] — In a writ 
of error for to reverse a judgment in the O. B. in 
a writ of right, error because at full age he prose- 
cuted by his prochein ami^ & not by his attorney. 

It hath been the opinion of the whole ct. before 
that the ct. ought not to take notice when pltf. 
came to his full age &; deft, there hath now sur- 
ceased his time, this might have been pleaded 
before judgment but not now assignable for error 
& therefore by the rule of the ct. nullo 
contradicentey the judgpnent was affirmed 
(Williams, J.). — Stone v. March (1621), 1 Bulst. 
24 ; Cro. Jac. 680 ; 80 E. R. 729. 

1682. .] — The next friend of a sole 

pltf., an infant, ought not to take proceedings in 
the cause in the name of such pltf. after the pltf. 
has attained the age of twenty-one. 

The costs of the next friend of the infant to the 
time the infant attained twenty-one allowed as 
between solr. & client ; but no costs allowed of 
proceedings subsequently taken without the 
authority of pltf., although such proceedings were 
merely consequential on former proceedings, if 
the suit were to be prosecuted. — ^Brown v. 
Wbatherhead (1844), 4 Hare, 122 ; 9 Jur. 787 ; 
67 E. R. 686. 

1683. Change of solicitor — Necessity for 

application.] — ^An in^nt pltf. upon becoming of 
age cannot properly appear by a Afferent solr. from 
the one employed by the next friend, without first 

change the solr. ; & he cannot 

effectually oppose a motion by pltf. for the sub- 
stitution of a new next Mend, until ho has changed 
his solr,— Swift v, Grazebrook (1842), 13 Sun. 
186 ; 6 Jur. 960 ; 60 E. R. 72. 

1684. .] — ^A suit was justified in the 

name of two infants by their next Mend. One 
came of age, &, some time afterwards, the next 
Mend obtained an order for changing the solrs. 
of pltfs. It was discharged with costs. — ^Brown 
V. Brown, Brown v. Bastow (1849), 11 Beav. 
662 ; 18 L. J. Oh. 388 ; 13 Jur. 687 ; 60 B. R. 934. 

1685. Necessity for as co-plaintiff — 

To oppose motion by other plaintiff .]— ^wift v. 
Grazebrook, No. 1683, ante. 

1686. Order in administration action — Computa- 
tion of legacy due to Infants — ^Master^s report 
rendered nugatory.] — ^Rook v. Hardman (1819), 
4Madd. 253; 66 E. R. 699. 

1687. AlteriUUion in interest dc liability — Former 
plaintiff now defendant — R. S. G., Ord. 17, r. 4.] — 
Where testator appointed his two infant sons 
trustees on their attaining the age of twenty-one, 
& an £kdininistration action was commenced on 
tho elder son attaining twenty-one, in which the 
infant son was made a pltf. & the elder son deft. ; 
on the younger son attorning tweffty^one, dc 
becomiim a trustee, & thus changing his interest 
& liability, the ct. on an ex p, application under 

X 2 
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Sect. L On behalf of infant: Svb-seets. 6, 7 <fc 8.] 

above rule made him a co-deft. — Re Goold> 
Goold V. Goold (1884), 51 L. T. 417. 


SuB-SBCT. 7 . — Judgment. 

1688. Judgment binding on infant.!-- Crom- 
well V. Carey (1631), Toth. 70 ; 21 E. K. 126. 

1689. .1 — ^An infant, when pltf. is as much 

bound & as little privileged as one of full age 
(per Cur.). — ^Brook (Lord) v. Hertford (Lord) 
(1728), 2 P. Wms. 618 ; 24 E. B. 843, L. C. 

Annolaiirms : — Folld. Morison v. Morlson (1838), 4 My. & Cr. 
215. ]|^td. Tuckflold v. Buller (1753), Amb. 197 ; A.-G. 
V. Hamilton (1816), 1 Madd. 214 ; Gaakoll v. Gaskoll 
(1836), 0 Sim. 643. 

1690. Unless obtained by fraud.] — Bicu- 
MOND V. Taylour, No. 1700, post. 

1691. .] — CoLOLOUGii V . Bolger (1816), 

4 Dow, 64 i 3 E. R. 1087, H. L. 

1692. .] — Gregory v. Molbsworth, No. 

1909, post. 

1098, Effect of prior irregularities.] — The 

CO. will not suffer the proceedings in a cause to be 
impeached on the ground of irregularities of which 
the persons complaining have been themselves 
the authors ; &, if all persons interested in the 
subject matter of the suit have been substantially 
parties to all the subsequent proceedings, none of 
them can bo permitted to escape from the effect 
of such subsequent proceedings by showing prior 
in'egularities ; & no difference in this respect is 
caused by the circumstance that some of such 
parties are infant pltfs. — ^Morison v. Morison 
(1838), 4 My. & Cr. 216 ; 41 E. R. 85 ; sub nom. 
Morrison v. Morrison, 3 Jur. 628, L. C. 

1694 . ,] — ^Morgan v. Thorne, No. 1, ante. 

1695. Bar to further proceedings on 

majority.] — In the present case the litigation, duly 
commenced in the name of an infant by a next 
fi’iend, was prosecuted to judgment. In such case 
an infant is just as much bound by the proceedings 
as if he were adult (Buckley, L.J.). — Cribb v. 
Kynoch, Ltd. (No. 2), [1908] 2 K. B. 661 ; 77 
L. J. K. B. 1001 ; 99 L. T. 210 ; 24 T. L. R. 736 ; 
62 Sol. Jo. 681 ; 1 B. W. 0. C. 43, C. A. 

Annotations : — Rdid. Harrison v. Wythemoor Colliery Co., 
119221 2 K. B. 074. Mentd. Page v. Burtwell (1908). 
77 L. J. K. B. 1060 ; Codling v. Mowlem, [1914] 2 K. B. 61 ; 
V. Edinburgh Colllerlee Co. (1923), 17 B. W. C. C. 324. 

-.] — Compare No. 1702, post. 

1696. Judgment by consent — No inquiry as to 
benefit.] — InJants are bound by a decree t^en by 
consent, although no reference to a master to 
enquire whether it was for their benefit. — Wall v. 
Bushby (1785), 1 Bro. C. 0. 484 ; 28 E. R. 1254, 
L. 0. 

Amwiaiion : — Reid. Morison v. Morison (1838), 4 My. & Cr. 
215. 

1697. Accounts & inquiries in administra- 
tion action — Whether further claim barred.]- 

Wliere some of pltfs. are infants, judgment by 
consent for accounts & inquiries relating to the 
personal estate of testator, not amounting to a 


compromise, will not preclude a claim for compound 
interest on further consideration. — Re Barclay, 
Barclay v. Andrew, [1899] 1 Oh. 674 ; 68 L. J. Ch. 
383 ; 80 L. T. 702. ^ , 

Annotation Re Whiteford, Inglis v. Whitoford, 

[1903] 1 Ch. 889. 

1698. Assessment of damage by Judge.]— 

Where, upon the fUaTniaftn.! of an action brought 
by a workman under age by his next friend, 
against hia employers to recover damages in 
respect of personal injuries occ^ioned to pltf. 
by an accident arising out of & in the course of 
his employment an application was made to the 
judge who tried the action to assess compensation 
to pltf. under Workmen’s Compensation Act, 
1897 (c. 37), s. 1 (4), & the judge accordingly 
awarded such compensation ; — Held : pltf. was 
estopped by the election to take such compensa- 
tion & the award thereupon made from proceeding 
further with the action & therefore a .subsequent 
application by him for judgment of a new trial 
in the action could not be entertained. — ^Neale v. 
Electric & Ordnance Accessories Co., Ltd., 
[1906] 2 K. B. 558 ; 76 L. J. K. B. 974 ; 95 L. T. 
692 ; 22 T. L. R. 732 ; 8 W. C. 0. 6, 0. A. 

Annotations : — A^d. Harmon v. W 5 !themoor filler y Co., 
11922] 2 K. B. 674. Refd. Cribb Kypeh (No. 2), 11908] 
9. TT n. Mflntd. fJodllncr v. Mowlem. 11914] 2 K. B. 


61. 

1699. Probate action— Right to require proof in 
solemn form — After majority attained — ^Although 
decree to that effect made previously.]— A minor 
after filing a bill by her next friend against exors., 
Sd therein alleging the will & codicil to be duly 
proved, & after a decree to that effect, may, when 
she is of age, call upon the exors. to prove the 
codicil in solemn form, & they will be assigned to 
appear absolutely & prove.— Merry WEATHER v. 
Turner (1846), 9 Jur. 120. 


Sub-sect, 8. — Relief in respect of Defect 

IN Proceedings. 

1700. Against Judgment— Obtained by fraud.]- - 

Where there is any fraud in carrying on or defend- 
ing the cause of an infant, he may seek his satis- 
faction against his guardian, or bring his bill to be 
relieved against the fraud, — Richmond v. Taylour 
(1721), 1 Dick. 38 ; 1 P. Wms. 734 ; 2 Eq. Cas. Abr. 
616 ; 21 E. R. 181, L. C. 

Annotations :—RM. Sheffield v. Buckingham (1739). 
West temp. Hard. 582 ; Montgomerie v. A.-G. (1741), 
9 Mod. Rep. 365 ; Bamesly v. Powol (1748), 1 Ves. Sen. 
119; Bradish v. Goo (1754), Amb. 229 : Manaton v. 
Molosworth, Wortley v. Molesworth (1767), 1 Eden, 18. 
Mentd. Inoson v. Moulston, Vobo’s Case (1742), 9 Mod. 
Hep. 373. 

1701. .] — CoLCLOUGH V. Bolgeb 

(1816), 4 Dow, 54 ; 3 E. R. 1087, II. L. 

1702. What relief given.] — An infant is not 

bound by the decree of a ct. of equity, but must 
have a reasonable time after he comes of age to 
show cause against it. 

Upon a decree against an infant, unless within 
six months after he comes to age, the infant may 
ajiswer, make a defence & examine witnesses 


PART XIV. SECT. 1, SUB-SECT. 7. 

16881. Judffmentbindingoninfant.}^ 
Hbnry V . Archibald (1871), 6 I. R. 
Bq. 559.— IR. 

PART XIV. SECT. 1, SUB-SECT. 8. 

17021. Againstiudgment — Whatrelief 
gimen.\ — In the execution of a decree 
passed against a minor the ot. cannot 
Inquire whether the minor was or was 
not properly represented In the suit 
in wmob the decree was ifiven. It is 


bound to presume that the decree was 
rightly passed & to execute it accordlM 
to its terms. The minor’s remedy is 
either to apply for a review of Judgment 
or to file a sidt to procure an Injunction 
to restrain the execution of the decree. 
— ^Nawab Mahomed Nooe-oollah 
Khan u. Habolaban Rai (1874), 
6 N. W. 98.— IND. 

1. Time for objection — Before trial.] 
— MoRae V . McRae (1859), Coch. 
76.— CAN. 


m. Discretion of judge.] — Appot. 
was an infant, & the proceedings were 
commenced mthout a next friend. 
The 00 . objected dtulng & at the con- 
clusion of the evidenoe taken before 
the Judge. The Judge reserved his 
decifflon, & afterwards gave written 
reasons lor Judgment, m which he 
stated appet. should be allowed 
to file the consent ot some one to act 
as next friend, directed that, upon 
this being done^Jbe proceedings should 
be amended. This was done. Sc thc^ 
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anew. — Effingham (Lady) v. Napier (1727), 
4 Bro. Pari. Cas. 840 ; 2 E. B. 230, H. L. ; affg* 
S. C. 8ub nom. Napier v. Effingham (Lady) (1726), 
2 P. Wms. 401. 

AnnottUiona : — Confd. Bonnet v. Loe (1742), 2 Atk. 529 ; 

Gregrory v, Molesworth (1747), 3 Atk. 626 : Powys v. 

Mansfield (1836), 6 Blm. 637. Be!d. Eolsall v. Kelsali 

(1834), 2 My. & K. 409. Mentd. Bond v, England (1855), 

26 L. T. O. S. 12. 

Compare No. 1690, ante, 

1703. Appointing new trustees — & vesting 

of property in them.] — Testator, in 1807, executed 
a deed of tailzie of his Scottish estates, limiting 
the same to various relatives, with clauses render- 
ing the estates of the successive heirs substitute 
inalienable. In 1808, testator devised his English 
estates to three trustees in strict settlement, k, 
gave them his residuary personal estate in trust, 
to lay out the same in the purchase of estates in 
England or Scotland, k to settle the piurchased 
English estates to the uses contained in his will, 
k they purchased Scottish estates to the uses 
expressed in the deed of taUzie. By the will, 
power was given to the person entitled to the 
actual possession of the devised estates to appoint 
new trustees, on any of the trustees dying or 
declining to act. Testator died in 1812. On 
the death of J. D., the first party beneficially 
interested in the estates, there was a very large 
residuary personal estate, k he was succeeded in 
the estates by his son J. D. D., the heir substitute 
in possession under the deed, k tenant in tail under 
the will. A very considerable part of the residuary 
personal estate was invested by the trustees in the 
purchase of Scottish estates, k a small part only 
in the purchase of English estates, k these estates 
were respectively settled to the uses expressed in 
the deed k will. The trustees having died, 
k the representative of the last surviving trustee 
desiring to be discharged, a bill was filed in 1833 
by the next friend of J. D. D., an infant, com- 
plaining that the trusts had not been properly 
executed, & amongst other things, seeking the 
appointment of new trustees, k a declaration of 
the ct. that the residue of the personal estate 
ought to be invested in the purchase of real estates 
in England. The earliest of the heirs substitute 
after J. D. D. interested in the estates were not 
parties to the suit, though others more remotely 
interested therein were, as also the representative 
of the last surviving trustee. A decree was made 
in 1833, whereby a reference was directed for the 
appointment of new trustees, k it was declared 
that the personal estate remaining uninvested 
ought to be invested in the purchase of real estates 
in Ei^land. J. D. B., having attained his 
majority in 1836, executed a disentailing deed, 
k shortly afterwards the uninvested personal 
estate was ordered to be transferred to him. He 
died in 1840 without issue. In 1841, a bUl was 
filed by A. D. F., the next substitute heir in 
possession under the Scottish deed of tailzie, 
praying that the decrees k proceedings in the suit 
instituted on behalf of J. D. D. might be declared 
irregular, k that pltf . might be relieved therefrom ; 
— Held : A. D. P. was not bound by the decree 
in the suit of J. D. D., & the heirs substitute under 
the deed of tailzie were not substantially repre- 
sented in that suit, k his present bill was a 
proper bill ; the new trustees had. been irregularly 
appointed in the suit of J. D. D., k the personal 

Judge made an order for amendment 
aooordtngly, & subaeqnently made his 
award : — Hdd : the amendment was 
properly made, k the Judge was fiilly 
autihorlsed to make it as & when he 
did.-^Jf2e Bajuur k Diamond Coal Co. 


estate directed to be transferred in 1836 to J. D. D. 
ought to be restored out of his assets, k it ought 
to be invested in English k Scottish estates in 
equal moieties, although a much larger sum had 
already been invested in Scottish estates than in 
English. — ^PoRDYCE r. Bridges (1848), 2 Ph. 497 ; 
2 Coop, iemp, Cott. 324 ; 17 L. J. (Ai. 185 : 41 
B. B. 1036, L. C. 

Annotaiiona : — ^Mentd. Brassoy v. Chalmers, Seaoome v. 
Holme (1853), 4 De G. M. Sc G. 528 ; WatUngton v. 
Waldron (1853), 4 De G. M. Sc G. 259 ; Fletcher v, Moore 
(1857), 29 L. T. O. S. 173 ; Salusbury v, Denton (1857), 
3 ]£. Sc J . 529. 

1704. Against defective pleading — Issue not 
raised — Separate trial of issue.] — Counsel for an 
infant omitted to put in issue the question whether 
a purchaser from his father had notice of an 
incumbrance : — Held : the infant was not in- 
cluded by the slip of her counsel, k a trial of the 
issue as to notice was ordered.— -Savage v. White- 
bread (1669), 3 Bep. Ch, 24 ; 21 B. B. 717. 

1705 . Insumoient relief prayed — Omission 

remedied.] — An infant may have a decree upon any 
matter arising on the state of his case, though not 
particularly prayed by his bill. — Stapilton v. 
Stapilton (1739), 1 Atk. 2 ; West temp. Hard. 
12 ; 26 E. B. 1, L. C. 

Annotaiiona : — ^Refd. Legard v. Daly (1749), 1 Ves. Son. 192 : 
Baker v. Booker (1819), 6 Price, 379 : Dlmsdale v. Dimsdale 
(1856), 3 Drew. 556. Mentd. Baker v. Hart (1747), 3 
Atk. 542 ; Doe d. 04i&nie v. Whitehead (1759), 2 Burr. 
704 ; Goodrlght d, Tyrrell v. Mead (1765), 3 Burr. 1703 ; 
Goodrlght d. Stevens v. Moss (1777), 2 Cowp. 691 ; 
Stookley v. Stookley (1812), 1 Ves. & B. 23 ; Dunnage v. 
White (1818), 1 Swan. 137 ; Gordon v. Gordon (1821), 
3 Swan. 400 ; Houghton v. Tate (1829), 3 Y. Sc J, 486 ; 
Stewart v, Stewart (1839), 6 Cl. Sc Fin. 911 ; Cooke v. 
Turner (1846), 14 Sim. 493 : Cooke v. Turner (1846), 15 
M. Sc W. 727 : Tarleton v. Liddell (1851), 17 Q. B. 390 ; 
Hoghton V. Hoghton (1852), 15 Beav. 278 ; Head v. 
Goalee, Reynolds r. (lodlee (1859), John. 536 ; Wil]lam.s 
V. Williams (1866), 2 Drew. Sc Sm. 378 ; Fane v. Fane 
(1876), L. R. 20 Eq. 698. 

1706. .] — If a bill on behalf of an 

infant does not ask for all the relief that he is 
entitled to, the ct. will order a new bill to be filed. — 
Wage v, Bickerton (1860), 3 De G. & Sm. 761 ; 
19 L. J. Ch. 254 ; 1 5 L. T. O. S. 323 ; 14 Jur. 784 ; 
64 E. B. 690. 

1707. .] — ^Although the prayer of 

a bill may be badly framed, yet if the facts are 
sufficiently stated, k the proper parties before the 
ct., the ct. will not allow the interest of an infant 
to be prejudiced by the insufficiency of the prayer. 
— ^Walker v. Taylor (1861), 4 L. T. 845 ; 8 
Jur. N. S. 681, H. L. 

1708. Non-appearance at hearing of solicitor — 
Re-hearing ordered.] — The solr. of pltf. an infant, 
having suffered the bill to be dismissed for want 
of appearing at the hearing, k the order of dis- 
mission to be enrolled ; the enrolment was set 
aside after pltf. had attained twenty-one, k he 
was at liberty to rehear the cause. — Kemp v. 
Squire (1749), 1 Dick. 131 ; 1 Ves. l^n. 206 ; 21 
E. B. 218, L, 0. 

Annotaiiona .—Retd. Pickett v. Loggon (1800), 6 Ves. 702. 
Mentd. Watkin Sc BUgb v. Brent (1836), 1 Curt. 204. 

1709. Neglect of representative — Omission to 
prosecute appeal.] — If an appeal is dismissed on 
account of the neglect of the guardians of infants 
to bring it to a decision, the infants when they come 
of age will have a right to revive it. — Orphan 
Board v. Van Beenbn (1829), 1 Knapp, 83 ; 
12 E. B. 252, P. C. 

R. 701 : 7 Alta, properly qualified ** next friend ** it 
R. 651 ; 17 is an irregularity Sc the Judge has 

Ju^risdiotion to dismiss tho action. — 
Hildebrand v. Franck, [1922] S 
W. W. R. 766 ; 70 D. L. R. 638.— CAN* 


(1914), 28 W. L 
L. R. 138; 6 W. W. 

D. L. R. 385.— CAN. 

n. .1 — Where an action by 

an infant has been brought without a 



310 


Infants and Children, 


Sect. beJialf of infant: Svb-aecis. 8, 9 10, 

^ B. (g).] 

1710. Next friend.]— An infant petitioning 

for leave to file a bill of review will not be requirea 
to give evidence that the knowledge of the facts 
relied upon could not have been previously 
obtained by reasonable diligence. Qu, : whether 
an infant requires the leave of the ct. to file such 
a bill. 

The proposition that an infant of tender years 
may have her whole fortune wrecked by the 
neglect of her next friend is so monstrous that 
I cannot pay attention to it. She is entitled to 
have a next friend who is diligent & will protect 
her interests (Malins, V.-O.). — Re Hoghton, 
Hoghton V. Fiddby (1874), L. R. 18 Eq. 673 ; 43 
L. J. Ch. 768 ; 22 W. R. 854. 


Sub-sect. 9. — Remedy against Soucitob 
Appointed by Next Friend. 

1711. Recovery by infant — ^Damages & costs 
paid to solicitor.] — Where an infant, suing by 
prochein ami, has obtained judgment for damages 
& costs, which have been paid to the attorney 
appointed by the prockein ami to conduct the suit 
for him, he may maintain an action against such 
attorney to recover the amount as money received 
for his use. — Collins v. Brook (1860), 6 H. & N. 
700 ; 29 L. J. Ex. 255 ; 2 L. T. 774 ; 8 W. R. 474 ; 
167 E. R. 1360 ; suh nom. Brook v. Collins, 6 
Jur. N. S. 999, Ex. Ch. 

Annotation : — Mentd. Re Brocklobank, Ex p. Brocklebauk 
(1877), 6 Ch. D. 358. 


Sub-sect. 10. — Costs. 

A. Security for Coats. 

Security for costs In county courts.] — See 

County Courts, Vol. XIII., p. 485, No. 360. 

1712. Liability of Infant.] — The ct. will not 
oblige an infant pltf. to give security for costs. — 
Anon. (1813), 1 Marsh. 4. 

Annotations : — Apld. Yarworth v. Mitohel (1823), 2 Dow. 
& Ry. K, B. 423. Mentd. Felton v. Easthope (1823), 
1 L. J. O. S. K. B. 156. 

1713. Liability of next friend — General rule — 
Not ordered.] — prockein ami shall not be obliged 
to give security, because he is a privileged person. 
—Anon. (1729), Mos. 86 ; 25 E. R. 286, L. C. 

1714. .] — If an infant sues by a 

next friend & the suit is dismissed with costs, it 
would not be right to prevent him from bringing 
a new suit by another next friend on the ground 
that the costs of the former suit had not been paid 
(Cotton, L.J.). — Be Payne, Randle v. Payne 
(1883), 23 Ch. D. 288 ; 62 L. J. Ch. 644 ; 48 
L. T. 194 ; 31 W. R. 609, C. A. 

1715. Insufficient means of next friend — 

Whether material to order.] — The prockein ami^ on 
affidavit of his poverty, must g^ve security to pay 


costs. — ^WaIiB V. Salter (1728), Mos. 47 ; 25 
E. B. 262. 

Annotation : — Refd. Hind r, Whitmore (1856), 25 L. J. Ch. 

394. 

1716. .] — Squirrel V. Squirrel, 

No. 1534, ante. 

1717. -.] — Anon. (1813), 1 

Marsh. 4. 

Annotations : — Folld. Yarworth v. Mltchel (1823), 2 Dow. 

& Ry. K. B. 423. Mentd. Felton v, Easthope (1823), 1 

L. J. O. S. K. B. 156. 

1718. Insolvency.] — ^An infant 

who sues by his prockein ami need not give security 
for costs, even though the prockein ami is sworn 
to be insolvent. — Yarworth v. Mitchel (1823), 
2 Dow. &; By. K. B. 423 ; avb nom. Yarworth’s, 
Case, 1 L. J. O. S. K. B. 112. 

Annotations : — ^Dhtd. Watson v. Frazer (1841), 9 Dowl. 741. 

CoxiSd. Hayes v. Carr (1842), 3 Man. & G. 852 ; Duckitt 

V. Satohwell (1844), 12 M. & W. 779. 

1719. .] — ^Where an infant 

sued by a prockein ami, who was stated to be 
insolvent, fraud was suggested, the ct. ordered 
him to give security for costs. — ^Mann v. Berthen 
(1830), 4 Moo. & P. 216 ; 8 L. J. O. S. 0. P. 165. 
Annotation : — ^Refd. Hayes v. Carr (1842), 3 Man. & G. 852. 

1720. ,] — The next friend 

of the infant pltf. was insolvent, & had been 
indemnified from the costs of the suit ; & for 
those reasons deft, moved that the proceedings 
in the suit might be stayed until the next friend 
was changed or had given security for costs. 
Motion refused. — ^Murrell v. Clapham (1836), 
8 Sim. 74; 59 E. R. 30. 

1721. .] — The ct. will not compel 

the next friend of an infant, on the ground of 
poverty, to give security for costs. — ^Fellows v. 
Barrett (1836), 1 Keen, 119 ; 6 L. J. Ch. 204 ; 48 
E* B. 252. 

Annotation : — ]S<xpld. ft Folld. Murrell v. Clapham (1836), 

8 Sim. 74. 

1722. -.] — The impecuniosity of 
the next friend of an infant is not of itself sufficient 
ground for removing hini or requiring him to give 
security for costs nor is the fact that he is a stranger 
to the family a sufficient CTOund for removing lum 
when the action is primd facie for the benefit of 
the infant (North, J.). — Jones v. Evans (1886), 
81 Sol. Jo. 11. 

1723. When name struck out as party.] — 

Co-pltf., as next friend, struck out, but, as a 
general rule, upon giving security for the costs 
incurred. — ^Witts v. Campbell (1806), 12 Ves. 
493 ; 33 E. R. 186, L. C. 

Annotation': — ^Reld. Fellows v. Barrett (1836), 1 Koon, 119. 

1724. Misdescription of next friend — ^Not 

found at residence described — Effect.] — Pltf., 
an infant, sued by prockein ami ; the latter not 
being found at the place described as his residence 
in the petition, ft deft, failing to obtain more 
precise information from pltf.’s attorney, a rule 
was obtained calling upon pltf. to show cause why 
the proceedings should not be stayed until security 
was given for costs. The ct. discharged the rule 
with costs. — ^Hayes v. Carr (1842), 3 Man. ft G. 


PART XIV. SECT. 1, SUB-SECT. 10.— 

A. 


1718 i. ZAahUity of next friend--- 
Oeneral rule— -Not ordwed.l— Ah infant 
cannot be roqxiired to fidvo security foi 
costs nor can his guardian or next 
Moran v. Kbixooq, IC 
O. L. T. Oco. N. 184.— CAN. 


1718 U. .]— Infantshav- 

ing a boY^ fide cause of action are privi- 
leged suitors ; ft the same rule as to 
sect^ty for costs sho^d not be applied 
as In the case of adults, — S cott e, 


Niagara Navigation Oo. (1893), 
15 P. R. 409, 455.— CAN. 

1718 111. .] — Fahbt r. 

Jbphoott (1901). 21 O. L.^. 165 ; 1 
O. L. R. 198.— CAN. 

1718 iv. ,) — The next 

friend of a minor pltf. oannot be com- 
pelled to rive security for oosts.— St. 
JOHN V. BBSBOROUGH (EaRL) (1819). 
1 Hog. 41. — IR. 

o. Insufficient means of next friend 
— Whether material to omcr.l— In the 
case of an infant pltf., the ot. iriU 


not require seonrlty for costs, or re- 
move a next friend because he is not a 
person of substance . — Re McConnell 
(1871), 3 Ch. Ch. 423.— CAN. 

p. Next friend aibroad.} — Action 
by the father of an infant as next 
mend ft also on his own behedf to 
recover damages resulting to the father 
ft the Infant from an Ininry to the 
Infant for which it was aUeri^ defts. 
were liable. The father resided in 
England, ft the Infant In Ontario, as 
shown by Indoriement op yrti% of 
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862 ; 4 Scott, N. B. 660; 11 L. J. 0. P. Ill ; 
133 £. B. 1383. 

1726. Occupation.] — The next friend 

of an infant pltf . described himself €is of a certain 
address, “ dork.” From inquiries made ujion 
the spot, it appeared that he was in occupation 
of the house mentioned in the description, but was 
a letter carrier in the GenereiJ Post Omce. 

Motion by deft, to compel this next friend to 
give security for costs on the ground of mis- 
description, refused with costs. — ^Watts v. JCblly 
(1858), 6 W. R. 206. 

1726. Next friend abroad.] — The next 

friend of infant pltf. having gone to Australia, 
the ct., at the instance of deft., ordered security 
for costs to be given. — ^Burnie v. Gettinq (1862), 
18L. T. O. S. 253. 

1727. Time for appiying for security — 

Discretion of court.] — The old rule in Chancery 
that an application that a next friend should give 
security for costs must be made before the next 
materi^ step in the cause is taken, & the old rule at 
Common Law that the like application must be 
made before issue joined, are abrogated by the 
new Judicature Rules ; & under R. 8. C., Ord. 16, 
r. 8, the ct. has a judicial discretion to direct 
security for costs to be given at any time. — 
Martano 17. Mann (1880), 14 Ch. I). 419 ; 49 
L. J. Ch. 610 ; 42 L. T. 890, C. A. 

Annotation: — Bold. Rt Smith, Bain v, Bain (1896), 75 

L. T. 46. 

1728. Security for costs of appeal.] — ^Pltf., an 
infant, brought an action in the county ct., & sued 
by his next friend. Judgment was given for defts. 
with costs, but they were unable to obtain pay- 
ment owing to the next friend’s insolvency. 
Pltf. appealed from the judgment. On an applica- 
tion by defts. for an order that the next friend 
should give security for the costs of the appeal : — 
Held : by R. 8. 0., Ord. 69, r. 17, which applies 
the provisions of Ord. 68, r. 16, to appeals from 
county cts., there was power to make an order, 
& as the next friend was insolvent, & was prose- 
cuting the appeal for the benefit of another person, 
she must give security.— tSwain v. Follows (1887), 
18 Q. B. D. 686 ; 66 L. J. Q. B. 310 ; 66 L. T. 
336 ; 36 W. R. 408, D. C. 

Annotations : — Folld. Wilcox v. Wallis CJrown Cork & 

Syphon Co. (1914), 58 Sol. Jo. 381. Befd. Masllng v. 

Motor Hiring Co. (Manchester), [1919] 2 K. j^. 538. 

1729. .] — Infant pltf. by her next friend 

brought an action in the coxmty ct. under 
the Employers’ Liability Act, 1880 (c. 42), 
when judgment was given for defts. Pltfs. 
by her next friend gave notice of appeal, & 
defts. applied to the Div. Ct. for an order for 
seemity of costs, giving evidence on affidavit 
that the next friend would be unable, if un- 
successful, to pay deft.’s costs. Counsel for pltf. 
contended that the ct. should look into the merits. 


Sd, if they thought there were reasonable grounds 
for the appeal, should not order security. The ct. 
following Swain v. Follows^ No. 1728, onff , without 
examining into the merits, made an order for 
security of costa, — ^WiLOOx v, Wallis 
& Syphon Co., Ltd. (1914), 68 Sol. Jo. 381 ; 78 
J. P, Jo. 124, D. 0. 


B, Costa on J vdgment or Order, 

(a) Liability of Infant, 

1730. General rule — No liability.] — An infant 


shall not pay costs. 

If an infant brings trespass by guardian, & 
afterwards he was nonsuit, he shall render no 
(per Cur.). — Grave v. Grave (1684), Cro. Ehz. 

33 ; 78 E. R. 298. ^ 

Annotations : — Apld. Turner r. Turner (1726), 2 Stra. 7U8. 
Consd. Dow w. Clark (1833), Zr 


1731. 


Tyr. 866. 

.] — Infant pays no costs on a 


bill filed by prochein ami, — Ttonbb v, Turn^ 
(1726), 2 Stra. 708 ; 2 Eq. Cas. Abr. 238 ; 93 
E. R. 799, L. C. ; previous proceedings (1726), 

2 P. Wms. 297, L. C. ^ ^ 

Annotation .—Reid. Dow v. Clark (1833), 1 Cr. & M. 800. 

1732, — Cooke v. Fryer, No. 1671, 

ante, 

1733 ^ ,] — The petition of an infant 

pltf. in a cause is the petition of his next friend, 
&i the next friend was ordered to pay costs. 
Jones v, Lewis (1847), 1 De G. & Sm. 246 ; 63 
E. R. 1052 ; sub nom, Jones v, Lewis, Be Trinity 
House, 9 L. T. O. S. 168 ; 11 Jur. 511. 

1734. Repudiation after majority — Whether lia- 
bility incurred.] — ^Anon. (1819), ISfo. 1668, ante. 

.1 — BnftnMHTTT v. PoWELL. No. 


1670, ante, 

1736. Adoption after majority — Or omission to 
repudlate—UablUty for aU costs.]— B osohetti v, 
Powell, No. 1670, ante, 

1737. Establishing right to fund— Costs payable 
thereout.] — ^Where a fund to which an infant was 
absolutely entitled was standing in the bank 
books in the joint names of the infant & another 
person deceased : upon petition, ^ that the costs 
of a suit establishing the infant’s right to the fund 
might be raised & paid out of the fund, the ct. 
ordered the fund to be brought into ct., the costs 
to be raised & paid, & the dividends to accumulate 
for the infant’s benefit. — Be Pitt (1866), 26 L. T. 


O. S. 136 ; 1 Jur. N. S. 1165. 

1738. Infant suing without next friend — ^Execu- 
tion for costs — ^No relief given.] — The ct. refused, 
on motion, to discharge an infant pltf., who had 
sued without prockein ami or guardian, & was in 
execution for the costs. — ^Finley v. Jowls (1810), 
13 East, 6 ; 104 E. R. 97. 

1739. Costs of amendment.] — Flight v. 

Bolland (1828). 4 Russ. 298 ; 38 E. R. 817. 
Annotations : — ^Bem. King v. Bollord (1863), 11 W. R. 900. 


summonH. Defts. moved lor on order 
for security lor costs. Order granted 
& In default of security being given it 
directed that the claim of the father 
be sbruck out. — F exgatk v, Hbqlbb, 
(1904), 4 O. W. R. 439 ; 5 O. W. R. 
91 ; 9 0. L. R. 316.— can. 


q. Form of jurat,y—Re Aubebrook 
(An Infant) (1853), 4 Gr. 109. — CAN. 

r. Infant out of jwriadiction.] — 
An infant out of the Jurisdiction 
petitioning for relief will be required 
to give security for costs. — Stinson v, 
Mabtin (1863), 2 Ch. Ch. 86. — CAN. 


t, .] — An infant, residing 

ont of the Jurisdiction, brought an 
action for admlnistraUon, , by her 
mother, who resided in the Jurisdlotion. 
but was without substanoe, as 

pltl. ootda not bq 


required to furnish security for costs. — 
Roberts v. Coughun (1898), 18 P. R. 

94.— CAN. 

PART XIV. SECT, 1, SUB-SECT, 10.— 

B. (a). 

1780 1. Qeneral rule — No liabUity ,] — 
Xf a guardian or next friend of an Infant 
retam an attorney to act for the infant, 
no oontra^ is created between the 
attorney Sc the infant upon which the 
attorney oan sue the infimt for costs. — 
RaPHANAUTH BHOSE V, SUTTOFBOSONO 
Gho8B^1867), 2 Ind. Jur. N. S. 269. — 
IND. 

1780 ii. .1 — ^A Bolr. cannot 

recover the costs of litigation incurred 
by the next friend of a minor on bis 
behalf lirom the quondam minor, who, 
on oomiii^ of age, repudiates the pro- 


ceedings, there being no relation of 
contract between them. AsHum i n g 
that the legal proceedings were in the 
nature of neoessaries, the next mend 
is the person responsible to the solr. — 
Branson v, Appabami (1894), I. L. R. 
17 Mod. 257.— IND. 

a. 8oHcUor*s costs,] — Where a 
suit has been brought by a minor 
through his next friend for declaration 
of ^ infant's title to Sc possession of 
property, the attorney is entitled to 
have a charge deolai^ on the pro- 
perties for the amount of costs incurred 
by him, he is entitl^^ reoov^ tiie 
same in a suit. — K xtmab EaisikNa Dprc 
V. Haw Narain GAN^iY (1918), 
I. L. E. 48 Calo, 676.— IND. 

b. Action for breach of ftrusl.)— 
Where Jn ap adodhlstra^u aistlou 
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SecL 1, — On behalf of infant: Suh-ftecL 10, J?. (a) 
(h) i.] 

Mentd. PlokerliK? r. Kly (Bp.) (184:^, 2 Y. & C. Ch. Caa. 

24U ; Nonis v. Jackson (I860), 1 John. & H. 310. 

1740. AppUcatlon by solicitor undertaking suit— 
To charge Infant’s estate — Infant must oppose 
application.] — The ct. will not hear an application 
by a solr. for an order to change the r^l estate 
of an infant with the costs of a suit instituted for 
its recovery unless the application is substantially 
opposed on behalf of the infant. — ^B onser t?. 
Bradshaw (1862), 10 W. R. 481, L. JJ. ; sub- 
sequent proceedings (1803), 4 Giff, 260. 

Minatatimia : — Consd. 2ie Keane, humloy v. Desborougli 

(1871), h. R. 12 Eq. 115. Refd. Baile r. Balle (1872), 

Jj, R. 13 Eq. 407. 

1741. Concurrent liability with next friend.] — 
Slingsby V. A.-G., No. 1761, post. 

Recovery of costs paid to solicitor.] — See No. 1711, 
ante. 

Security for costs.] — See Sub-sect. 10, A., ante. 


(b) Liability of Next Friend. 
i. To Defendant or Opposite Party. 

1742. General rule.] — The definition clause in 
the Judicature Act, 1873 (c. 66), s. 100, enacts 
that “ parties shall include every person served 
with notice of or attending any proceeding, 
although not named on the record.” Whether 
this includes next friend or not, it is clear that a 
next friend is liable to pay costs ; & in my opinion 
the true construction of “ parties ” in these rules 
includes all persons who initiate claims, whether 
they do so for themselves or on behalf of others 
(Kennedy, L.J.). — Oatt v. Wood, [1908] 2 K. B. 
468 ; 77 I.. J. K. B. 766 ; 98 L. T, 919 ; 24 
T. L. R. 642, 0. A. ; affd., [1910] A. C. 404, H. L. 

Annotations : — Mentd. Heard v. Pickthome, [19131 3 K. B. 

299 ; Wayman v, J’orseveranoo Lodge of the Cam bridge - 

Hhire Order of United Brethren Friendly Soc., [1917] 1 

K. B. 677. 

1743. Neglect to prosecute action.] — Prochein 
ami to pay costs for lier default. — Englepield v. 
Round (1727), Cooke, Pr. Cas. 32 ; 126 E. R. 940. 

1744. Unsuccessful proceedings.] — Buckly v. 
Buckeridge U767), 1 Dick. 395 ; 21 E. R. 323. 

1745. .] — Writ of Ne exeat regno, obtained 

by a resident here against a resident in the West 
Indies upon a demand arising there, when the 
answer come in, was discharged under the circum- 
stances, with costs against the prochein ami of 
infant pltf . : but upon the admission in the answer 
deft, was ordered to give security to abide the 
decree. — Roddam v. Hetherington (1799), 6 
Ves. 91 ; 31 E. R. 487, L. C. 

^746. .] — The prochein ami of an infant 

pltf. who is non-suited, is liable for the costs of 
the action. — ^Newton v. London, Brighton 
South Coast Ry. Co. (1849), 7 Dow. & L. 328 ; 19 
L. J. Q. B. 12 ; 14 L. T. O. S. 206. 

1747. .] — A bill was filed on behalf of an 

infant, with the sanction of the master, to set 
aside deeds, executed by a lunatic at a time 


subsequent to that at wliich he had been found 
lunatic by inquisition. An issue having been 
directed, the jury found in favour of the deeds. 
The bill was dismissed with costs of suit & of the 
issue. — F rank v. Matnwarino (1841), 4 Boav. 
37 ; 49 E. R. 251. 

1748. .] — Be Brocklebank, Exp. Brockle- 

BANK, No. 1525, ante. 

1749. .] — Bolton v. Bolton (1884), 28 

Sol. Jo. 737. 

1750. .] next friends take care what 

they are about when they institute hostile actions 
in the name of infants. They ought not to bo 
allowed to institute actions which fail except at 
their own risk & not at the risk of the infants. 
In our opinion it would be wrong to let these costs 
come out of the estate ; those who have incurred 
them ought to pay them (Lindley, L.J.). — Re 
Fish, Bennett v. Bennett, [1893] 2 Ch. 413 ; 62 
L. J. Ch. 977 ; 2 R. 467 ; enjd> nom. Be Fish, Fish 
V. Bennett, 09 L. T. 233, 0. A. 

Annotationa : — Mentd. Clarkson v. Robinson, [1900] 2 Ch. 

722 ; He Robinson, Clarkson v. Dixon (1900), 83 L. T. 

164 ; He Challndor & Herington, [1907] 1 Ch. 68. 

1751. .] — In this legitimacy suit in which 

the judge of first instance gave judgment for infant 
petitioner but ordered each of the parties, other 
than the A.-G. to pay his own costs, the Ct. of 
Appeal reversed the judgment for petitioner &: 
ordered the infant Sd his guardian to pay the costs 
both in the Ct. of Appeal & in the ct. below. The 
House of Lords upheld the decision of the Ct. of 
Appeal & dismissed the appeal to that House 
with costs to be paid personally by the guardian 
ad litem or next friend. — Slingsby v. A.-G. 
(1916), 33 T. L. R. 120, H. L. 

Annotations: — Folld. Rutior v. Rutter, [1921] P. 130. 

Mentd. A.-Q. v. Gory, Kennard v. Same (1919), 88 L. J. Ch. 

410 ; CompafUa Martiartu v. Royal Exchange Assce. 

Corpn. (1922), 92 L. J. K. B. 546. 

1752. -.] — The guardian ad litem of an infant 
husband who is petitioner in the Divorce Div. is 
in the same position as a next friend in the Ch. & 

K. B. Divs. as to costs, & is liable to be ordered to 
pay the costs of an unsuccessful petition apart 
from any question of misconduct. — R utter v. 
Rutter, [1921] P. 136; 90 L. J. P. 129; 124 

L. T. 796 ; 37 T. L. R. 264. 

1753. Proceedings Improperly Instituted.] — The 
prochein ami of pltf. an infant, ordered to pay tho 
costs of an improper & unfounded application. — 
Buckton V. Buckton (1769), 2 Dick. 794 ; 21 
E. R. 479. 

1754. Insuflloient previous inquiry.] — Bill 

by an infant dismissed with costs upon a fact, 
which, though not known, when the bill was 
filed, might with reasonable diligence have been 
known ; the i^xt friend not allowed the costs 
out of the infanPs estate : &; consideration reserved 
whether those costs shall be repaid. Sc out of what 
fund, or by whom, until hearing. — ^P earce i’. 
Pearce (1804), 9 Ves. 648 ; 32 E. R. 715, L. C. 
AnnotcAion : — Conid. Caley v. Caley (1877), 25 W. R. 628. 


benofioiaries set up claims against tho 
trustees in respect of alleged breaches 
of trust, & fail In respect of some of 
them & abandon others, they may be 
ordered to pay the trustees' costs in 
connestinn vvltli B\u*h claims. Infant 
parties to the action may be ordered 
to pay the costs of matters they have 
litigated.— M iub v. Isaac (1901), 20 
N. Z. L. R. 762.— N.Z. 

PART XIV. SECT. 1, SUB-SECT. 10.— 
B. (b) i. 

1 Oeneral rule.]— A next friend 

is liable for costs Incuired while aoUng 
as such next friend, &; not for other or 


— MoGaw V. Fish (1908), 6 E. L. R. 
373 ; 39 N. B. R. 1.— CAN. 

1754 1. Proceedings improperly insti- 
tuted — Insufficient previous inguirv .) — 
The ot. being of opinion that a suit had 
been instituted recklessly Sc without 
proper inquiry, ordered the next friend 
of pltf. to pay the costs of defts. as 
between party 8c party. — Hutchinson 
V. Sarornt (1870), 17 Gr. 8. — CAN. 

1764 ii. .] — Where one com- 

menced an action as next friend to an 
infant to restrain waste on the infant's 
property without any notice to deft., 
& mthout any invest^tion as to the 
good reasons which deit. had for acting 


past costs. — Poole v. Poole (1869), 2 
Ch. Ch. 459.— CAN. 

1742 ii. .] — In general a next 

friend is in the same position as any 
other litigant, 8c receives or pays costs 
personally as between himself 8c defts. 
— Smith v. Mason (1897), 17 P. R. 
444.— CAN. 

1744 i. Unsuccessful proceedino8 .\ — 
Pltf. had been represented in this 
action by next friend & the action had 
been dismissed. A side bar had been 
taken out for payment of costs, which 
were duly taxed, but next friend re- 
fused to pay same. Order absolute for 
attachment Issued ag^nst next friend. 
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1755. .]~-A next friend having filed 

a bill for the administration of testator’s estate, 
& to protect the inf^ts, without being a friend 
of the family, & without making sufficient in- 
quiries : — Held : ^ she must pay her own costs, 
although the suit resulted in the appointment of 
a new trustee, which was a protection to the 
estate. — Edgley v, Adams, Edgley v, Adams 
(1874), 31 L. T. 15. 

1766. ,1 — Re Hicks, Lindon v, 

Hemery, [1893] W. N. 138. 

1757. Improper motives — Harassing de- 

fendant.] — A. bill filed on behalf of an infant 
ordered to be taken off the file, without any refer- 
ence to the master, with costs to bo paid by the 
next friend, he being a person in low circumstances, 
& of immoral character, & there being reason to 
suppose that he had instituted the suit from spite 
against one of defts. — Walker v. Else (1836), 7 
Sim. 234 ; 4 L. J. Ch. 54 ; 68 E. R. 826. 

1758. .] — Golds v. Kerr, [1884] 

W. N. 46. 

1759. -.] — The ct. being of 
opimon that an action for an account brought by 
an infant suing by his father as next friend was 
instituted by the father with the sole object of 
extorting money & ought never to have been 
commenced, stayed the action on the applica- 
tion of deft. & ordered the next friend to pay the 
costs. — H uxt^y V. WooTTON (1912), 29 T. L. B. 
132 ; 57 Sol. Jo. 145. 

1760. Own purposes.] — In a clear 

case, the ct. being of opinion that a suit had been 
commenced by the next friend of infants to pro- 
mote his own views, & not for the benefit of the 
infants, summarily, & without a reference to the 
master, dismissed it wif/h costs to be paid by the 
next friend. — Sale v. Sale (1839), 1 Beav. 586 ; 
48 E. B. 1068. 

Annotation:- -FoUd. (Juy v. Guy (1840), 2 Beav. 400. 

1761. Unnecessary.] — Campbell v. Camp- 
bell, Campbell v, Mackay, No. 1601, ante, 

1762. No benefit to i^ant.] — A suit was in- 

stituted on behalf of two infant pltfs., one of whom, 
on attaining twenty-one, gave notice of a motion 
that her name might be struck out of the bill as 
l^ltf., that it might be referred to the master 
to inquire whether it was for the benefit of the 
other pltf . that the suit should be continued. The 
ct. granted the former part of the motion ; but 
refus^, upon the notice of motion, to dismiss 
the bill as to infant pltf. On the following seal 
day, a motion was made on behalf of infant pltf., 
by the former co-pltf., as her next friend for this 
application, that the bill should be dismissed, 
with costs, to be paid by the next friend. The 
ct. being satisfied that the suit had not been in- 
stituted with a view of benefiting the infants, 
& that it would not be for their benefit that it 
should be continued, granted the motion without 
a reference to the master. — Guy v. Guy (1840), 2 
Beav. 460 ; 9 L. J. Ch. 289 ; 4 Jur. 313, 500 ; 48 
E. B. 1269. 

1763. Exhaustion of assets.] — 

M'Intosu V . Watson (1843), 1 L. T. O. S. 262. 

1764. .] — The next friend of infant 


pltfs. ordered to ^y the costs of an action against 
exors. for administration, the chief clerk having 
fo\md in answer to an inquiry directed shortly 
after the issue of the writ that it would not be 
fit &; proper, & for the benefit of pltfs., that the 
action should bo further prosecuted. — Thomas 
V. Elsum (1877), 46 L. J. Ch. 793 ; siibaequerd 
proceedings, sieb nom. Re Elsom, Thomas v, Elsom, 
6 Ch. D. 346, C. A. 

1765. Unfounded allegation of Ill-treatment 

— By person having custody.] — ^A widow, on the 
death of her husband, entered into possession of 
the small real & personal property he had left, 
& out of its rents, & by carrying on his trade, 
maintained herself & his five infant children, the 
three eldest of whom were his children by a former 
marriage. Shortly after the husband’s death a 
bill was filed in the names of all the children by 
the maternal grandfather of the three eldest, as 
their next friend, for a declaration of the rights 
of the infants & for accoimts, &; the appoint- 
ment of guardians & of a receiver. Infant pltfs., 
by their next friend, presented a petition in the 
cause containing imputations against the widow 
of improper treatment by her of the infants, & 
asking the appointment of guardians & of a re- 
ceiver. The ct. directed a reference to the master, 
who by his report approved of the widow & her 
co-exor. as the guardians of all the cliildren, & 
found that the whole income ought to be allowed 
for their maintenance. The ct. on petition con- 
firmed this report, & directed that the receiver 
should pay all the income of the property to the 
widow for the maintenance of the childLren, thereby 
leaving all parties just in the same position as 
they had been in before the suit was instituted ; 
& the costs of all the proceedings were ordered 
to be paid by the next friend, & all further pro- 
ceedings wore stayed until further order. — ^Ander- 
TON V. Yates (1852), 6 De G. & Sm. 202 ; 64 E. B. 
1081. 

1766. .] — The master reported that a suit 

instituted on behalf of infants was improperly 
instituted, & ought not to be prosecuted : it was 
dismissed, with costs to be paid by the next 
friend. — Pox v, Suwerkrop (1839), 1 Beav. 583 ; 
48 E. R. 1068. 

Annotation : — Folld. Guy v. Guy (1840), 2 Boav. 460. 

1767. Defect In form — Address of next friend 
omitted — Costs of amendment.] — Major v. Arnott 
(1866), 26 L. T. O. S. 232 ; 2 Jur. N. S. 80 ; 4 
W. R. 229. 

1768. Erroneous pleading by solicitor — ^Ap- 

plication for payment by solicitor — Irregular.] 

The issue in this action was, by a judge’s order, 
directed to be amended, & the costs occasioned 
by the error were ordered to be paid by the pro- 
chein ami, upon whom a copy of the order was 
served, with a demand for payment of the costs. 
The error arose from a mistake of pltf.’s attorney, 
who admitted to the prochein ami his liability, 
& promised to pay the costs. The attorney did 
not pay, & the order was made a rule of ct. ; 
further costs ‘Were incurred, Sc an execution for 
the amount was issued against the prochein ami. 
On an application to the ct., on the part of the 


I a the mannor complained of : — Held : 
the next friend should pay the costs. — 
Mnx V. Mill (1885), 8 O. R. 370.— 

CAN. 

1761 1. XJnntoeemrv ,\ — The ct. 

will not countenance the unnecessary 
Inouning of oosU of filing a blU for the 
partition & sale of the estate of Infante 
for the purpose of dlsoharfling a mt|^. 
thereon, wnloh object could, be ob- 
tained as effectually In the ordinary 


way by proceedings being taken at the 
instance of the mtgee. ; & where such 
a suit was brought In the name of 
infants, thd ct. on dismissing the blU, 
ordered the costs of defts. to be paid 
by the next friend of the Infants. — 
Carroll v, Carroll (1876), 23 Gr. 
438.— CAN. 


1762 i. No benefit to in/anl.l— In 

the case of small ^d^tes an adinlmstra- 


tion suit can only be justllled where 
every possible means of avoiding the 
suit has been exhausted before suit 
brought. Where a next friend filed a 
bill for a minor without ha^dng ob- 
served this rule, 8c the sultldld not 
appear to have been necessary in the 
interests of the minor, the next friend 
was charged with all the costs.-— 
MoAndrbw V, La Flammk (1872), 19 
Gr. 193.— CAN. 
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L — On behalf of infant: Sxih-aect, 10, B. {h) 

i., a. m., (c) (d)0 

prochein ami, for an order to compel the attorney 
to pay the sum due, under the rule of ct., witn 
the costs of this application : — Held : the applica- 
tion was without precedent, & must be renised. 
The nature of the negligence complained of was 
not shown, & a party making such an application 
ought to be prepared on affidavits to show what 
the negUgonce was : Semble : it would have been 
different if the judge’s order had directed the costs 
to be paid by the attorney. — Dickinson v, Jacobs, 
He An Attorney (1862), 5 L. T. 767 ; 10 W. R. 
303. 

1769. Infant without means.] — Rhodes v, 
8WITHENBANK, No. 1979, pOSt, 

1770. Order to pay — ^Attachment for non-com- 
pllance.] — Slaughter v, Talbott, No. 648, ante, 

1771. Finality against next friend per- 

sonally.] — Whore, at the hearing, costs are ordered 
to be paid by a next friend, without any reserva- 
tion of the question how they are ultirnately to 
be borne, the order is final against him personally, 
& cannot be reopened on further consideration. — 
Caley V. Caley (1877), 25 W. R. 628. 

1772. .] — Harrison v, O’Donnell, 

[1919] W. N. 104. 

1773. Personal liability — Necessity for dishonest 
Intention — ^Mistake or misapprehension Insufficient.] 

— Nothing short of a dishonest intention be 
sufficient to fix a prochein ami personally with 
costs. No degree of mistake or misapprehension 
will be sufficient. 

A master’s report on a reference to inquire 
whether a suit instituted in the name of an infant 
by a prochein ami was necessary is not a subject 
for exceptions ; but any objection to it must be 
made on the motion to confirm the report. 

Whoever will stand forward in that character 
[prochein ami] on the behalf of infants is to be 
encouraged to every possible extent, while he can 
be supposed to intend the infants’ benefit (Lord 
Thurlow, C.). — ^Whittaker v. Marlar (1786), 
1 Cox, Eq. Cas. 286; 29 E. R. 1109, L. C. 
AmwUdions : — Conid. Naldor v. Hawkins (1833), Coop. 
temp. Brouerh. 17fi ; Clayton v. Clarke (1861), 30 L. J. Ch. 
657. Befd. Steeden v. Walden, [1910] 2 Ch. 393. 

ii. To Solicitor Employed by Him. 

1774'. General rule.] — A person who signs the 
usual authority for the use of his name as next 
friend to an infant, becomes primd fade liable 
to pay the infant’s solr.’s bill of costs, as well as 
those of the other side. 

If for any cause he disputes this liability, the 
solr. may nevertheless obtain the common order 
for taxation against him without mentioning that 
fact, for the defence cannot be raised in the 
ordinary process of taxation, but requires inde- 
pendent proceedings to be taken to enforce it. 
—Be Flower aSTl), 19 W. R. 678. 

Antioiation .—Reid. He Jones (1887), 36 Ch. D. 105. 

1775. Order discharging solicitor — Irregularly 
obtained.] — ^Brown v. Brown, Brown v. Bastow, 
No. 1684, ante. 

1776. Formal retention by next friend — Instruc- 
tions to solicitor given by third party.] — If a client 
repudiates his retainer of an attorney to conduct 


a suit, the latter is entitled to bring an action for 
his costs without waiting for the final completion 
of the suit. Where a, person lends his name as 
the next friend of an infant pltf., A for the pur- 
pose of comply!^ with the rules of the Ot. of 
Ch. signs a retainer to an attorney to conduct 
the suit, although he does not further interfere 
in the matter, & the attorney receives his instruc- 
tions from third parties, the next friend is liable 
on his retainer for the costs, unless he displaces 
his primd facie liability by clear proof that the 
attorney acted on the credit of other persons. — 
Hawkes V. Cottreil (1868), 3 H. & N. 243 ; 27 
L. J. Ex. 369 ; 157 E. R. 462. 

1777. Death of next friend — ^Liability of estate.] — 
Sotherby V. Williamson (1846), 6 L. T. O. 8. 
284. 

iii. Deprivation of Coats. 

1778. Proceedings consequential on former suit — 
Instituted after majority — Without Infantas con- 
sent.] — B rown v. Weatherhead, No. 1682, ante. 

1779. Proceedings not for Infant’s benefit.] — 

Pltf. acted in the cause as the next friend of 
infant children, which cause was instituted for 
the purpose of establishing the will of the father 
of the children. The next friend, a solr., had, 
as it was alleged, been induced to take upon him- 
self the office of next friend by the discharged 
solr. ; the bill was filed on the day of the funeral 
of testator, & before the will was proved by 
defendant, the exor. : — Held : nevertheless pltf. 
was entitled to his costs of the suit. 

The circumstances did not authorise him [the 
master] to deprive pltf. of his costs, notwithstand- 
ing the unusual haste in filing the bill might show 
a great want of delicacy, yet it might be for the 
benefit of the infants ; & if the suit was not for 
their benefit, the parties might have applied to 
the ct. to stop the proceedings in the cause 
(WiGRAM, V.-C.). — PARLEBEAN V. WlOKHAM 
(1848), 11 L. T. O. S. 44. 

1780. .] — (1 ) Although the ct. wiU not allow 

an infant’s suit to proceed which is not for the 
infant’s benefit, it ought not, in making a decree 
for accounts in such a suit, to direct an inquiry 
whether any benefit haa accrued to the infants 
from the suit, so as to make the answer to that 
inquiry depend on the result of the accounts. 

(2) Wliere an administration suit had been 
instituted by an infant, in which accounts had 
been directed, & property secured, but the suit 
appeared not to have been instituted with the 
view of benefiting the infant, the ct. gave the next 
friend no costs up to the decree. 

(3) It is a primd facie benefit to an infant to 
be made a ward of ct. & to have his property 
secured & duly administered.— C layton v. Clarke 
( 1861 ), 3 De G. P. & J. 682 ; 30 L. J. Ch. 667 ; 4 
L. T. 489 ; 7 Jur. N. S. 562 ; 9 W. R. 718 ; 46 
E. R. 1042, L. JJ. 

Annotation : — A» to (2) Befd. Steeden v. Walden, [1910] 2 
Ch. 393. 

(c) Indemnification of Next Friend. 

1781. In respect of costs paid to defendant or 
opposite party.] — S laughter v. Talbott, No. 648, 
ante. 


PART XIV. SECT. 1, SUB-SECT. 10.~ 
B. (b) ii. 

1774 i. General rule. 1 — A solr. oanno 
reoover the costs of litigation inourre< 

t ^ minor on hi 

Denali mom the quondam minor, who 
on wming of age, repudiates the pro 
^^ngs, th^ being no relation o 
contract between wem. Ascnunln; 


that the legal prooeedixigs were In the 
nature of neoeBSaries, the next friend 
is the person responsible to the solr. — 
Branson v, Appasahi (1894), J. L. R. 
17 Mad. 267.— im>. 

0 . Only while actinff as next friend.] 
—Taylor v. Wood (1892), 14 P. R. 
449,— OANf 


PART XIV. SECT. 1, SUB-SECT. 10.— 

B. (0). 

d* Costs of app^.] — An order 
was made IndemnifTmg the next 
friend ot infant pltfs. out of their 
moner for the costs of an appeal to the 
Supreme Ct, of Canada, where the 
appeal was advised by more than one 
counsel, ^ 004 of the jndfes of the ot. 
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1782. s] — Brown v. Jonrs (1748), 2 
Fowler’s Exchequer Practice 2nd ed. 316. 

1788. Action for Infant’s benefit.]— The 

next friend of an i^ant allowed costs though the 
bill had been dismissed ; the master having pre- 
viously reported the suit for the infant’s benefit. — 
Tanbb V. Ivie (1762), 2 Ves. Sen. 460 ; 28 E. R. 
298 ; sub nom . Tanner v. Ivib, 1 Dick. 168, L. C. 

Clonsd. Steeden v. Walden. [1010] 2 Ch. 

393. Mentd. M'Leod t>. Drummond (1810)» 17 Vea. 152. 


1784. ^ — ,] — The suit was in fact as to 

part of it a suit for benefit of the infants who 
were entitled to the residuary estate, &> pltf. was 
in effect in the situation of their procnein ami 
for this purpose ; &; if she had been really pro- 
chein amt, she clearly would have been entitled 
to her costs (Arden, M.R,). — ^Thompson v. 
Sheppard (1789), 2 Cox, Eq. Cas. 161 ; 30 E. R. 74. 

1785. — —,] — Under the advice of counsel, an 
infant, by his next friend, brought an action. The 
action was unsuccessful & was dismissed with costs, 
damages being given to defts. In an action brought 
by the next friend against the infant claiming to be 
indemnified against the costs incurred & the costs 
& damages which he had been ordered to pay, & 
further claiming a declaration that he was entitled 
to a charge or lien upon certain property of the 
infant : — Held : the next friend was entitled to 
be indemnified by the infant against the costs 
& damages, but that no declaration of charge 
could be made as the ct. was not administering 
the infant’s property. — Stbedbn v. Walden, 
[1910] 2 Ch. 393 ; 79 L. J. Ch. 613 ; 103 L. T. 
135 ; 26 T. L. R. 690 ; 54 Sol . Jo. 681. 

1786. In respect of own costs — Right of repre- 

sentative of deceased next friend.] — Legatees’ suit 
by an adult & an infant pltf. by A., his next 
friend, j^ter decree & payment of money into 
ct., A. died. No other next friend was named, 
& adult pltf. did not prosecute the suit. Deft., 
the exor., filed a supplemental bill, & brought on 
the cause for further directions : — Held : (1) adult 
pltf. in the original suit was not entitled to her 
costs of that suit ; (2) if any person would be 

entitled to such costs, as representing pltf. in 
that suit, it could only be the personal represen- 
tative of deceased next friend ; & defts. in the 
original smt, & pltfs. & all defts. in the supple- 
mental suit, were entitled to their costs out of 
the estate. — ^Jackson v, Woolley, Woolley v. 
Jackson (1841), 12 Sim. 12 ; 10 L. J. Ch. 197 ; 
59 E. R. 1034. 

AniwtcUion : — Gennrully, Mentd. Hearn v. Wells (1844), 1 
Coll. 323. 


1787. Successful action.] — Palmer v. 

Jones, No. 1792, post. 

1788. Right of set-off against debt due to 

estate — Administration action.] — The costs of a 
next friend of an infant in an administration 


action are treated as the costs of the infant, & 
accordingly they cannot be set off against a debt 
which the next friend owes to the estate. — Re 
Barton, Holland v, Kersley (1912), 66 Sol. Jo. 
380. 


(d) What Costs Allowed, 

1789. Costs beyond taxed costs.] — The ct. re- 
fused a jorochein ami the costs beyond the taxed 
costs. — Osborne v. Dennb (1802), 7 Ves. 424 ; 
32 E. R. 172. 

1790. Pair expenses.] — Trustee or the next 

friend of an infant entitled to fair expenses, 
beyond taxed costs, under the head of just allow- 
ances. — Pearns V, Young (1804), 10 Ves. 184 ; 
32 E. R. 815, L. C. 

Armotatiom : — Mentd. Graham v. Wickham (1865), 2 Do 

G. J. & Sm. 497 ; Wilkes v. Saunlon (1877), 7 Ch. D. 188. 

1791. Costs of solicitor instructed — Notice of 
retainer to defendant.] — ^An infant, suing by his 
next friend, & who has recovered in an action, is 
entitled to the costs of an attorney employed to 
conduct such action for him, although the writ 
of summons was sued out in person, & the only 
notice to deft, of an attorney being employed was 
the address of the next friend being at the office 
of such attorney, as stated on the back of the 
declaration, as follows : — “ E. B., next friend, at 
O.’s, 8, Symond’s-inn, Chancery-lane.” — Bryant 
V, Wn.80N (1868), 3 0. B. N. S. 722 ; 30 L. T. O. S. 
287 ; 4 Jur. N. 8. 362 ; 6 W. R. 292 ; 140 E. R. 926. 

1792. Costs before action brought.] — The next 
friend of infants conducting a suit on their behalf 
to a successful issue : — Held : entitled to his 
costs, chutes, So expenses, properly incurred 
before suit with reference to the institution 
thereof, out of a fund in ct., recovered in the suit. 
—Palmer v. Jones (1874), 22 W. R. 909. 

1793. Costs between party & party — When paid 
out of fund in court.] — When the costs of infant 
pltfs. suing by their next friend are directed to 
be paid out of a fund in ct. to which the infants 
are entitled in reversion, party & party costs 
only will be immediately paid ; the next friend 
having liberty to apply for the difference between 
those costs & costs as between solr. & client when 
the fund comes into possession. — Damant v. 
Hbnnell (1886), 33 Ch. D. 224 ; 65 L. T. 182 ; 
54 W. R. 774. 

Annotations FoUd. Re Burton, Burton v. Burton, [18871 

W. N. 160. Distd. Re Slaugrhter, Walton v. Altohlson, 

[19073 W. N. 197. 

1794. J — Be Burton, Burton v. 

Burton, [1887] W. N. 160. 

Annotation : — Dijstd. Re Slaughter, Walton v. Aitehlson, 

[1907] W. N. 197. 

1795. ,] — Re Aldred, Marshall v, 

Marshall, [1888] W. N. 82. 

AnJiotation : — ^Diatd. Re Slaughter, Walton v. Aitehlson, 

[1907] W. N. 197. 


of appeal had dissented from the rest. 
— Cotungham V. Oottinoham (1885), 
11 P. R. 13.--CAN. 

•. , 1 — Pltfs., Infants suing by 

a next friend, claimed against their 
father & the exors. of a will a forfeiture 
hy their father of his share of testator's 
& that they had become en- 
Utled to it. The action was occasioned 
by aote which, if they occurred, were 
aono by the legatee after testator's 
d^th. The action was successful in 
the High Ot., but was dismissed on 
appeal : — Held : the costs should not 
be . niade payable out of testator's 
nor out of the share of the 
infants father, but should be paid hy 
the next friend, without preiudice to 
um cl aim for mdenmity out of the 
wam of the infants whenever they 
would oopEie Into possesMon.— Smith 


V. Mason (1897), 17 P. 11. 444.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 10.— 

B, (d). 

f. Costs necessarily incurred hy 
reason of infancy .] — in a case where 
infants were interested. So it was neces- 
sary to have the conveyance settled 
by the master. So one of the parties to 
the conveyance being out of the Juris- 
diction, it also became necessary to 
obtain a vesting order, the referee 
allowed the purchaser the extra costs 
so incurred , — Rc MoMorbib (1871), 3 
Ch. Oh. 4l0.— CAN* 

.1 — ^Where In consequence 

of some of defts. being infants, a con- 
veyance which might otherwiM have 
been settled by the parties was neces- 
sarfiy referred to a master, the costs ot 
such reference were ordered to be 


borne by testator's estate. — Kodorbs 
V. Kodoeus (circa 1867), 2 Ch. Oh. 241. 
—CAN, 

h. Effect of defect.] — Where a 
cause was carried to a hearing in a 
defective state through an error 
common to all parties, diverse interesbi 
of infants being represented by one 
guardian So one counsel, no oosts of 
that hearing were given to either party 
on the hnal dispontion of the cause. — 
Munro V. smart (1879), 26 Gr. 310.— 
CAN. 

k. Charge on judgmerd — Taxed 
costs .] — The power given By r. 1129 
to make an order In favour ot a solr. 
for a charge upon a Judgment recovered 
by his exertions, is a dlsoretlonary one ; 
the right given by the rule is ancillary 
to the Bo&,*B right to be paid on lA 
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Sect. 1. — Chi behalf of infant: Sub-aed* 10, (d), 

(e) <fe (/) Sect. 2; Sub-aecta, 1 & 2, A*] 

1796. Costs between solicitor & client — When 
other fund available — To which infants absolutely 
entitled .] — Re Bubton, Burton v. Burton, [1887] 
W. N. 160. 

Annotaiion: — ^Distd. He Slaughter, Walton v, Aitohison, 

[1907] W. N. 197. 

1797. ,] — Be Ardred, Mar- 

SHAix V. Marshall, [1888] W. N. 82. 

Annotation: — Distd. He Slaughter, Walton v. Aitohison, 

11907] W. N. 197. 

(e) Costa in Concurrent Actiona. 

1798. One action discontinued — Costs of action 
discontinued — When allowed.] — Two suits were 
institut;Od in the name of an infant, by different 
persons as next friends. On a reference to the 
master, he reported that the second ought to be 
alone prosecuted. After a decree in the second 
suit, the next friend in the first suit implied by 
petition for his costs in that suit : — Held : the 
determination of the master did not imply that 
the first suit was improper, & the party was there- 
fore entitled to liis costs. 

7^he ct. refused a reference to inquire as to the 
propriety of the first suit. — Orowther v. Flood, 
(JROWTHER V, Flood (1830), 6 L. J. Ch. 362. 

1799. .] — Cross v. Cross, No. 

1066, ante, 

1800. — What costs allowed.] 

Openheim V. Henry, No. 1000, ante, 

1801. Costs reserved.] — A shley v. Att .- 

DEN, Jones v, Ashley, No. 1559, ante, 

(/) Out of What Funda Payable, 

Costs of solicitor retained by next friend — Lien on 
property recovered.] — Solicitors. 

1802. Fund in court — To which infant entitled — 
Defendant absconded — Poverty of next friend.] — 

Heft, who was decreed to pay the costs, being run 
away, & the prochein ami poor, the solr. was paid 
his bill of costs, out of money lodged in ct. for the 
benefit of pltfs., during their irSancy. -Staines 

V, Maddox (1730), Mos. 319 ; 26 E. R. 410, L. C. 

1803. .] — ^Petition by an infant en- 
titled to a moiety of a fund in ct. asking the costs 
out of the funds, & to save expense, that a pro- 
spective order might be made as to the other 
moiety : — Held : the costs must come out of 
petitioner’s share, & no prospective order could 
be made. — Rivers v. Oades (1852), 1 W. R. 76. 

1804. Recovered by action.] — Palmer v, 

Jones, No. 1792, ante, 

1805. In administration proceedings — Power of 
court to order costs out of estate — ^By sale or mort- 
gage.] — In a suit to ascertain the construction of 
a will of re^ estate, & to carry the trusts thereof 
into execution, the ct. has power, if necessary, to 
direct a sale or mtge. of a sufficient part oi the 
pi*operty, for the purpose of raising the taxed 
costs of the suit, although some of pltfs. are in- 
fants. — Mandeno V, Mandeno (1853), Kay, App. 
ii ; 2 Eq. Rep. 419 ; 23 L. J. Ch. 60 ; 2 W. R. 
33 ; 09 E. R. 311. 

1806. As between solicitor dc client.] — 

^ Slaughter, Walton v, Aitchison, [1907] 

W. N. 107. 

infant’s share — Unnecessary 
action.] — ^A residuary estate was divisible amongst 
several persons. An account was made up, & 
the adults received their shares. The infants 


filed a bill for an account against the exors. ds 
the other residuary legatees. The latter being satis- 
fied, deprecated the proceedings. The accounts 
turned out to be substantially correct; — Held: 
the costs were payable out of pltfs.* share alone. 
— ^Mackenzie v. Taylor (1844), 7 Beav. 467 ; 49 
E. R. 1146. 

Annotationa : — Difltd. Hilliard v, Fulford (1876), 4 Ch. D* 

389. Bold. Re Oopo, D*Aiigiilor v. Cope (1885), 1 T. L. R 

Gll. 

1808. Out of estate — Party liable insolvent.] 

— ^A suit was instituted by a next friend, on behalf 
of infants interested in the administration of 
testator’s estate, for the purpose of setting aside 
an agreement which had been entered into by 
the exors. & trustees for the disposal of testator’s 
business, & the bill contained charges of gross 
misconduct against T., one of the trustees & 
exors. T, defended the suit, & the bill was dis- 
missed with costs, the ct. being of opinion that the 
agreement was for the benefit of the estate, & 
that the charges against T. were unfounded. 
The next friend being insolvent, T. applied in a 
suit for the administration of testator’s estate to 
be allowed his costs out of the estate, but they were 
refused on the ground that he had not previously 
obtained leave to defend. But, on appeal, the 
decision was reversed & the costs were allowed. — 
Walters v, Woodbridge (1878), 7 Ch. D. 604 ; 
47 L. J. Ch. 516 ; 38 L. T. 83 ; 26 W. R. 469, 
C. A. 

Annotations : — Consd. Re Dunn, Brinklow v, Singrleton, 

ri904] 1 Ch. 648. Refd. Re Llewellin. Lleweflin v, 

WilliamB (1887), 37 Ch. D. 317 ; Bruty v, Edmundeon, 

[1917] 2 Ch. 285. 

1809. As “ testamentary expenses.’*] 

— Re Parton, Parton v. Pabton (1911), 131 
L. T. Jo. 106. 

1810. Charging order on real estate recovered — 
Attorneys & Solicitors Act, 1860 (c. 127), s. 28.] — 

Although in a suit instituted on behalf of an infant 
pltf., the ct. will, where defts. have been ordered 
to pay the costs of the suit but are insolvent, 
direct the costs due to pltf.’s solr. to be paid out 
of a fund in ct., the proceeds of sale of real estate 
recovered in the cause, it will not, under above 
sect., direct those costs to be made a charge on the 
real estate so recovered, inasmuch as that sect, 
applies only to suits instituted by adult pltfs. — 
Bonsbr V, Bradshaw (1860), 30 L. J. Ch. 169 ; 
3 L. T. 545 ; 25 J. P. 483 ; 7 Jur. N. S. 231 ; 9 
W. R. 229 ; on appeal (1862), 10 W. R. 481, 
L. JJ. ; anhsequeni proceedinga (1863), 4 Giff. 
260. 

Annotations : — Oonsd. Re Keane, Lumley v, Desborough 

(1871), L. R. 12 Kq. 115 ; Balle v, Baile (1872), L. R. 13 
- Eq. 497. 

1811. .] — The bill in this suit was 

filed on June 16, 1863, by M., as next friend of the 
then infant pltf., for a guardian, directions as to 
the maintenance of pltf, his brothers & sisters, 
defts., accounts of the estate of testator, their 
grandfather, & for a receiver. The solr. employed 
by the next friend was a Mr. J. On July 4, a 
decree was made, directing inquiries as to testator’s 
real estate ; & on Feb. 6, 1864, the Chief Clerk 
made his certificate that the real estate was worth 
about £350 per annum. On Mar. 2, 1864, an order 
was made for the appointment of a guardian & 
receiver, allowing a sum of £220 per annum 
for the maintenance of pltf. & defts. On Aug. 10, 
1866, Mr. J., the solr., died. On Oct. 14, 1867, the 
infant pltf. attained twenty-one years of age. In 
Nov. 1867, he disentailed the real estate, of which 


ro^a-lner. Where au Infeuit reoovereil 

1 , <or personal 

injuries, the solr. retained by his father 


was allowed a chaige upon the Judg- 
m^t, but only to the extent of the 
costs taxed against deft. ; the ct. 


refused to direct a sale of the Judgment 
to enforoe the charge. — ^Ksviuig v. 
Ballabd (1898), 18 P. R. 134.— €AH. 
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he was tenant in tail under his grandfather’s 
will. In June, 1868, he obtained an order to dis- 
charge the receiver ; & on Feb. 10, 1872, procured 
an order to change his solr. On a petition pre- 
sented under above Act, by the personal repre- 
sentetive of the solr., to establish a charge on the 
real estate for J.’s costs : — Held : the suit was 
properly instituted, & the solr. duly “ employed ** 
on behalf of the infant ; the property was “ pre- 
served ” in the suit for the benefit of the infant 
through the instrumentality of the solr. ; the 
infant had, on attaining twenty-one, adopted the 
suit ; Stat. Limitations was not a bar to the claim. 
— ^Baile V. Baii^ (1872), L. B. 13 Eq. 497 ; 41 
L. J. Ch. 300; 26 L. T. 283 ; 20 W. B. 634. 

Annotations : — Apld. Re Turner, Wood t). Turner, [11)07] 

2 Ch. 126. Mentd. Briscoe v, Briscoe, [1892] 3 Ch. 5i3. 

•] — See, generally^ Solicitors. 

1812. In action for specific performance — Costs 
of Infant heir — Out of purchase-money.] — B. 

contracted to sell real estate, & died before com- 
pletion of the purchase intestate as to real estate, 
leaving an infant heir. On a bill for specific per- 
formance of the contract being filed by B.’s extrix. 
against the purchaser & infant heir : — Held : the 
heir was entitled to his costs as between solr. & 
client out of the purchase-money. — Barker v. 
Venables (1805), 34 L. J. Ch. 420 ; 12 L. T. 
796 ; 11 Jur. N. S. 480 ; 13 W. B. 803. 

1813. In partition action — Out of infant’s share.l 
— On bill filed by infant pltfs.’ against an infant 
deft, for partition or sale of land an order was 
made for sale, & the infant’s costs were charged 
on their respective shares. — Francpi v, France 
(1871), L. B. 13 Eq. 173 ; 41 L. J. Ch. 160 ; 25 
L. T. 785 ; 20 W. B. 230. 

Annotation: — Msntd. Higgrs v. Borkin (1872), L. R. 13 Eq. 

280. 

1814. .]— Be Budd, [1887] W. N. 251. 

See, further, Partition, 

1816. In action for recovery of land — Infant 
tenant in tail — Equitable mortgage of land.] 

Re Jones, No. 411, ante. 


Sect. 2.— AGAINST INFANTS 

Sub-sect. 1. — In GfiNBRAL. 

1816. Bound by conduct of solicitor.] — Til- 
LOTSON V. Hargrave, No. 1634, arUe. 

1817. Description of infant — Not yet named.] — 

Ordered that deft., a female infant not baptised, 
should be described in the subpoena as the youngest 
female child of her father & mother, — Eley v, 
Broughton (1825), 2 Sim. & St. 188 ; 57 E. B. 
317. 

Infant’s partners.] — See Partnership. 


SUB-SBCl’. 2. — liBPRBSENTATION OF INFANT. 

A. In General, 

By guardian ad litem.] — SeeHos, 1821-1829, 

By trustees & executors — Where infant cestui 
que trust.] — Sec B. S. C., Ord. 16, r. 8 ; & generally. 
Practice. 

Representation order.] — See B. S. 0., Ord. 16, 

r. 32 (a). 

1818. Necessity for separate counsel — ^Though 
same solicitor — Infant dc adult defendants.] — 

Although in a claim parties may appear by the 
same solr., the interests of infants must be pro- 
tected by separate counsel. — ^Wright v. Woop- 
IIAM (1851), 17 L. T. O. S. 293. 

1819. Infants with identical interests — One out 
of Jurisdiction — Dispensed with as party.] — 15 &. 
16 Viet. c. 86, s. 51, applies to a special case 
stated under 13 & 14 Viet. c. 35. The name of 
one of several children whose interests were 
identical, who was on a voyage to the East Indies, 
was allowed to be omitted as a deft, in a special 
case, in which the interests of the children were 
proposed to be determined. — Re Brown (1861), 
29 Beav. 401 ; 7 Jur. N. S. 650 ; 9 W. B. 430 ; 
64 E. B. 682. 

1820. Construction of will — Representation of 
dead infants.] — Mbndes v, Guedali-a (1862), 10 
W. B. 485. 
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l. Foreclosure action — Summary 
reference to master.] — In forocloBure 
suits against infant defts. the ct. will 
make a decree for summary reference 
to the master under the Ord. 77 of 
May, 1850 ; the decree, however, 
dlreoting that in the proceedings before 
the master pltf. should be obliged in 
the first Instance to prove the execu- 
tion of the conveyance. — C reblman v. 
Clefford (1850), 2 Gr. 213. — CAN. 

m. Infants proper parties .] — 

In a mtge. action for foreclosure, 
although it may be that since Devolu- 
tion of Estates Act, as a matter of 
title, the record is complete with the 
general administrator of deceased 
owner of the equity of redemption as 
the sole deft., yet, as a matter of pro- 
cedure, the infant children of the 
deceased are proper parties, & as such 
should appear as orl^al defts., unless 
some good reason exists tor excluding 
them. — K een v. Codd (1891), 14 P. R. 
182.— CAN. 

n. Amendnieni of hill — To make 
infant party defendant.] — ^Where, in a 
suit by the personal representatives of 
a vendor for the specifio performance 
of the contract of sale, an infant heir 
was joined as a oo-pltf., the ot. refused 
to make a decree, although the bill 
had been taken pro confeaso against 
deft, the purchaser. 8c ordered the 
case to stand over, with a view to pltfs. 
amending their bill, by making the 
infant a party deft., in order that the 
contract might be established against 
him. — Hamilton v . Walker (1865), 12 
Or. 172.— GAN, 


PART XIV. SECT. 2, SUB-SECT. 2.— 

A. 

o. Application for appointment of 
guardian ad litem — Practice.] — On a 
motion for the appointment of a 
guardian ad litem, under Ord. 21 ot 
May, 1850, the ct. permitted an 
affidavit, showing that defts. were 
Infants, to be filed after the day named 
for the motion to be hoard. — Freeland 
V. Jones (1851), 2 Gr. 581. — CAN. 

p. .1 — It is no bar to 

the appointment of a guardian ad 
litem to an Infant deft., in an adminis- 
tration in chambers by motion, that 
the application for guardian is made 
before the return of th« notloe of motion 
for the usual administration order. — 
Barry v. Brazill (circa 1864), 1 
Ch. Oh. 237.— CAN. 

q. Appeal by executors — Infants 
in same interem need not appear ,] — 
Where exors. have appealed, infants 
in the same Interest need not appear, 
Ac will not he allowed costs if they do. 
In such a ease where they had appeared 
& contested, the guardian was allowed 
only an attending fee without brief. — 
McLaren v, Coombs (1867), 2 Ch. Cfii. 
124.— CAN. 

r. Guardian's costs.] — The ot. 
will direct the costs of a guardian to be 
paid before granting a vesting order 
to the purchaser . — ^tbornb v. Chute 
(circa 1867>j, 2 Ch. Ch. 221.— GAN. 

t. .) — When on a pltf.'s 

motion for iropointing a guardian to 
an infant deft., the person appointed 
is nominated by or at the Instanoe of 
the Infant, he is not entitled as of course 
to his costs against pltf, — C lements v. 


Arnold (1870), 3 Ch. Ch. 75.— CAN. 

a. .] — In a suit by a vendee 

of land brought against the repre- 
sentatives of tho vendor for specifio 

E orformanoe of the agreement, ho was 
eld not entitled to his costs. Some 
of defts. being infants, pltf. applied 
for the appointment ot a guardian ad 
litem, & one was appointed acoordlugly. 
The ct., following the general rule, 
ordered pltf. to pay the oosts of the 
guardian, &; refused to give pltf. any 
remedy therefor against the estate of 
the vendor. — Mooney v, Prbvost 
(1873), 2 Gr. 418.— CAN. 

b. .] — A soir. upon pltf.*s 

applloation having been appointed 
guardian ad litem to Infant defts., & 
being unable to recover his oosts from 
pltf. or from the Infants* estate. It was 
ordered that they be paid out of the 
suitors* foe fund. — ^MoKay v. Harper 
(1873), 6 P. R. 64.— CAN. 

0 . .] — Where on a rehearing 

the decree was affirmed, but the ot. 
was of opinion that the guardian of the 
Infant defts., who reheard, was Justified 
in raising the question for tho determl- 


in raising the question for tho determi- 
nation of the Full Ct., they directed his 
costs to be paid out of the fund after 
satisfaction of pltf. *8 claim. — A jrby v, 
Mitchell (1874), 21 Gr. 610.— CAN. 

d* -- — .1 — The official guardian's 
costs of defending the action on behalf 
of an Infant deft, were ordered to be 
paid by pltf*, notwithstanlllng that 
Judgment was pronounoedlnfavour 
of i^tf. against the infant deft., Sc that 
the latter had been found to be a party 
to the fraud whloh oooasioned the 
action. — WEarcATE v, Westoate 
(1885), 11 P. R. 62.— CAN. 
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Infants and Childekn. 


Sect-* 2. — Against infants: Sub-sect* 2, B, (a) i., ii. 
iii,, 

jB. ^ 2 / Guardian ad litem* 

(a) Appointment of Otuirdian* 
i. Necessity for. 

See B. S. G., Ord. 13, r. 1, & Ord. 16, rr. 16, 
18 & 19. 

1821. Infant defendant out of Jurisdiction.] — 

A guardian appointed to put in an answer for an 
infant, who was sole deft, to a supplemental bill, 
& out of the jurisdiction. — Kyan v, Galli (1842), 
12 L. J. Ch. 72. 

1822. .] — Guardian ad litem appointed to 

infant deft, abroad. — ^Fowler v* Ward (1842), 6 
Jur. 403. 

1823. .] — Course of proceeding where ser- 

vice of the subpoena has been effected on infant 
defts. residing out of the jurisdiction. — ^Ander- 
son V * Stather (1846), 15 L. J. Ch. 260 ; 16 
L. J. Ch. 162 ; 7 L. T. O. S. 77 ; 8 L. T. O. S. 
252 ; 10 Jur. 382 ; 11 Jur. 96 ; subsequent pro- 
ceedings (1848), 12 L. T. O. S. 25 ; (1849), 14 
L. T. O. S. 83. 

Annotation : — Beld. Chaffers v. Baker (1855), 3 Eq. Rep. 

639. 

1824. Proof as to adverse Interest.] — 

Guardian ad litem to infant deft, resident out of 
the jurisdiction, appointed on motion upon proof 
of respectability, « that she had no interest 
adverse to that of the infant. — Smith v. Palmer 
(1840), 3 Beav. 10 ; 49 B. R. 4. 

1825. Father & natural guardian a party.] — 
Ellis v* Guitton, No. 1836, post 

1826. Nothwithstanding female infant married.] 
— The answer of a married woman, who is an 
infant, cannot be taken either separately or jointly 
with her husband until she has had a guardian 
assigned. — Colman v. Northcote (1843), 2 Hare» 
147 ; 12 L. J. Oh. 256 ; 7 Jur. 528 ; 67 E. R. 
61. 

1827. Infant heiress-at-law.] — Re Miu^ington 
(1854), 2 Eq. Rep. 168, L. JJ. 

1828. Consent to discontinuance.] — ^N. filed a 
bill to which there were infant defts., & sub- 
sequently moved to take his bill off the file. No 
guardian ad litem of the infants had then been 
appointed ; — Held : a guardian ad litem for the 
infants must first bo appointed in order to consent. 


r. N (1874), 31 L. T. 79 ; 22 W. R. 

819. 

1829. Sale on partition.] — In a partition action 
the request for sale on the part of an infant (Par- 
tition Act, 1876 (c. 17), 8. 6, may be made by his 
next friend or guardi^ ad litem as being the 
person authorised to act ” on his behalf in the 
action ; the word “ guardian ** in the sect, mean- 
ing guardian ad litem* The ct. will not comply 
with a request for sale made on behalf of an infant 
under the above sect, unless it is satisfied that a 
sale is for the benefit of the infant. — Riminoton 
V* Hartley (1880), 14 Ch. D. 630 ; 43 L. T. 16 ; 
29 W. R. 42. 

Annotation: — Befd. Wallace v. Greenwood (1880), 16 Ch. 

D. 362. 

ii. WAo Appointed* 

1830. Guardian in personam.] — It is of courae, 
for the guardian in personam of an infant to be the 
guardian ad litem.-^ANDYS v. Cooper (1836), 4 
L. J. Ch. 162. 

1831. Party to the cause — Not having adverse 
interest.] — ^A party to the cause not having an 
adverse interest to that of an infant deft., is a 
more proper person than a solr. or stranger to be 
appointed (nzardian ad litem to the infant. — 
Anon. (1862), 9 Hare, App. I. xxvii ; 22 L. J. 
Ch. 288 ; 68 E. R. 770. 

1832. Person within Jurisdiction.] — Infant deft, 
out of jurisdiction. Guardian ad litem ought 

to bo within the jurisdiction. — v. 

(1854), 18 Jur. 770. 

1833. Husband of defendant.] — Kemeyb v. 
Kemeyb (1752), 2 Hare, 148 n. ; 67 E. R. 62. 

1834. Father.] — Smith v. Edwardson (1763), 1 
Dick. 234 ; 21 E. R. 268. 

1835. No adverse interest.] — Infant deft. 

residing abroad, his father, not interested in the 
suit, assigned guardian, for the purpose of putting 
in his answer, on motion. — Jongbma v* I^ibl 
(1804), 9 Ves. 357 ; 32 E. R. 640, L. C. 

Annotation : — Apld. Lushlngton v. Sewell (1821), 6 Madd. 

28. 

1836. .] — ^Where a special case to 

wliich infants were parties, stated that A. who was 
also a party to the case, was their father & natural 
guardian : — Held : it was imnecessary for a 
special guardian to be appointed by the ct., but. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) i. 

1829 i. Sale on partition* ] — Where in a 
partition suit oonunenced by summary 
application the Infants Interest/od in the 
estate had boon joined os pltfs., 8c a 
sale of the lemd had taken pleuse by 
publio auction : — Held : the infants 
wore improperly joined as pltfs. ; they 
should have beeu defts. 8c r^resented 
by the offloial gmurdlan. — Brown v. 
Brown (1882), QV* R. 245.— CAN. 

e. Infant landlord*] — An infant 
will be admitted to defend as landlord, 
by guardian. — Dos d. Sanderson v* 
liO£ (1841), 2 Ont. Dig. 3182.— UAN. 

I. Jtevivor hy amendment*] — When 
it becomes necessary to revive by 
way of amendment against infant 
defts., the proper course is to amend 
simply in the first instance hy making 
the Infanta parties. After that is 
done, it the infants fail to have a 
guardiem appointed, pltf. may apply 
under Ord. is to have a solr. aupointed 
guardian, 8c in either ease pltf. will be 
m a position to move that the suit do 
stand revived. — Kirkpatrick v* Fou- 
QUBTTB (1854), 4 Gr. 649. — CAN. 

g. IHath of onoardian*] — Where a 
guardian ad litem dies, a new one may 
be appointed without noth». — Harper 
V* Harper (circa 1864), 1 Ch. Oh. 217. — 
CAN. 


h. Guardian leaving province*] — 
Where a guardian ad litem of infant 
defts. leaves the province, another 
will bo appointed on tho ex p* applica- 
tion of pltf. — Weldon v* Templeton 
{circa 1865), 1 Ch. Ch. 360.— CAN. 

k. Failure to appear.] — ^Where the 
guardian for infant defts., being noti- 
fied, did not appear at the hearing, 8c 
their interests, which were not fully 
asoertained, wore not represented, the 
ot. refused a decree in Lhelr absence, 
appointed another guardian, 8c directed 
the cause to he again brought on. — 
Sanborn v* Sanborn (186^, 11 Gr. 
123.— CAN. 

l. Administration proceedings*] — 
Administration prooeedings taken 
against an Infemt oo-exor. without 
observing the usual practice of serviiu: 
the official guardian : — Held : invalid. 
— Re Jackson, Massey v. Crook- 
shanks (1888), 12 P. R. 476.— CAN. 

m. Action for seduction*] — In an 
frntion of seduction brought against an 
infant, deft, was served personally, 8c 
entered an appearance In person: — 
Held : the common law praotioe 
refenyd to in con. rule 261 meana the 
praotioe by which a real guardian Sc 
not a fictitious one was appointed ; Sc 
an order was made reqidmg deft, to 
appear by guardian within six days, 


Sc in default that pltf. should be at 
liberty to appoint a guardian for him, 
the consent of suoh guardian being 
shown, as also that he had no inter^ 
adverse to deft. — Hynb v. Brown 
(1889), 13 P. R. 17.— CAN. 

n. Duty of court*] — Where deft, 
or reap, to a suit or appeal Is a minor 
it Is the duty of the ct. not only to 
appoint a guardian but to satisfy 
itself that the proposed guardian is a 
fit 8c proper person to represent the 
minor, to put in a proper defence 8c 
generally to act in the interests of the 
minor. The duty of the ot. Is not a 
mere matter of form. — R amohandba 
Das V* Jon Prasad (1907), I. L. R. 29 
AU. 676.— IND. 

o. Solicitor ^pearing in ignorance 
of infancy*] — Where a v^t of summons 
is servod on an infant. Sc an appearance 
entered for him by a solr., without 
knowledge of his infancy 8c bond dde, 
8c costs are subsequently inourm by 
pltf. in prooeedings in the action which 
became abortive by reason of deft. *8 
infancy : — Held : although the appear- 
ance & defence would be set aside as 
InegtOar, the solr. entering the appear- 
ance was not personally Eable tot the 
costs thereby oooasloBed to pltf. — 
Wade v, Kbsee (1888), 92 L. R* Ir. 
154. — IR. 
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Upon the application to set down the case for 
hearing, it must be shown, by affidavit, that the 
father had no interest adverse to that of the 
infants. — Ellis v. Gititton (1862), 18 L. T. O. S. 
269. 

1837. Father-in-law.] — husband & wife, 
parties to a suit, being minors, & the wife having 
no guaidian, the ct. directed a reference to the 
master to appoint a guardian for her, & that the 
master should give a preference to her father-in- 
law, if there appeared to be no objection to him. 
— Quarrill V, Btnmorb (1844), 4 L. T. O. S. 
212 ; 8 Jur. 1113. 

1888. Testamentary guardian.] — Testamentary 
guardian of an infant trustee, who was residing 
out of the jurisdiction, appointed guardian ad 
litenif without either the appearance of the infant 
in ct. or a commission. — Shuttlbworth v. 
SiiUTTLEWORTH (1843), 2 Hare, 147 ; 67 E. R. 
61. 

1889. Unless having conflicting interest.] — 

Re M11.LINGTON (1864), 2 Eq. Rep. 168, L. JJ. 

1840. Official solicitor.] — Under Order 2, 
Apr. 11, 1842, the ct. nominates the solr. for the 
infant, usually a^moints the solr. of the suitors’ 
fund. — Thomas v, Thomas (1843), 7 Beav. 47 ; 
40 E. R. 980 ; aiib nom. Thomas v, Gwyn, 13 
L. J. Ch. 79. 

1841. .] — Pltf.’s solr. ought to be appointed 

guardian ad litem to a deft, under Order 32, of 
May 1846. The solr. to the suitors’ fund ought 
in general to be appointed such guardian. — 
Sheppard v, Harris (1846), 16 L. J. Ch. 104 ; 
0 L. T. O. S. 295 ; 10 Jur. 24. 

1842. .] — ^Appointment of the solr. of the 

suitors’ fund as guardian ad litem to an infant deft, 
on the application of pltf., where the infant was 
not in default either for not appearing or not 
answering. — Bentley v. Robinson (1863), 9 
Hare App. II. Ixxvi ; 68 E. R. 801. 

1848. Probate court.] — White v, Duver- 

NAY, No. 1900, post 

1844. Not plaintiff’s solicitor.] — Sheppard v. 
Harris, No. 1841, ante* 

1846. Not stranger having no interest in suit.] — 

The ct. will not appoint, as guardian ad litem of an 
infant deft., a person unconnected with the infant. 


&; not interested in the suit. — ^Foster v* Cautley 
(1863), 10 Hare App. I. xxiv ; 22 L. J. Oh. 639 ; 
21 L. T. O. S. 262 ; 17 Jur. 370 ; 1 W. R. 276 ; 
68 E. R. 1127. 

1846. Not necessarily next of kin.] — The ct. 

may in its discretion pass hj the next of kin in 
appointing a guardian ad litem to an infant. — 
Quick v. Quick &; Quick (1864), 33 L. J. P. M. 
& A. 177 ; 10 Jur. N. S. 372. 

1847. Not married woman — ^Effect of Married 
Women’s Property Acts.] — Be Somerset (Duke), 
Thynne V * St. Maur, No. 1663, ante , 

1848. .] — London & County Banking 

Co. V. Bray, [1893] W. N. 130. 

iii. By Whom Appointed, 

On infant’s default of appearance.] — See R. S. 0., 
Ord. 13, r. 1. 

1849. Infant abroad — Commission.] — Infant 
defts. being out of the kingdom a commission was 
sent abroad for the appointment of a guardian to 
put in their answer, — Lushington v, Sewell 
(1821), 0 Madd. 28 ; 56 E. R. 999. 

1850. Infant lunatic — Court of Chancery.] — 
A guardian to an infant deft, of unsound mind, 
not so found by inquisition, should be appointed 
by the Ct. of Ch., & not under the jurisdiction in 
lunacy. — Pidcock v, Boultbeb (1852), 2 De G. M. 
& G. 898 ; 22 L. J. Ch. 611 ; 20 L. T. O. S. 267 ; 
42 E. R. 1123 ; adb nom, Piddock v, Boulbee, 
1 W. R. 94, L. JJ. 

(6) Poaition and Staim of Guardian , 

1861. Does not become guardian generally.] — 

Be Salisbury (Marquis) & Ecclesiastical 
Comes., No. 1448, ante , 

1852. Necessity for appointment.] — A guardian 
cannot appear & plead on behalf of a minor with- 
out having been duly elected & appointed. — 
Wells v, Cottam (falsely called Wells) 
(1863), 3 Sw. & Tr. 364 ; 33 L. J. P. M. & A. 41 ; 
10 L. T. 138 ; 12 W. R. 672 ; 164 E. R. 1316. 
Annotation: — Mentd. GUroy v. Gili*oy, [1914] P. 122. 

1853. As witness — ^Against infant.] — The answer 
of a guardian to a bill in Chancery against his ward 
cannot be read in evidence in a ct. of law to conclude 


PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) ii. 

1838 1. TeaUirnentary guardian .] — ^The 
ct. will appoint the testamentary 
guardian a gruardian ad litem to Infant 
defts., without requiring all the Infants 
to be produced In ot., when it appears 
that the interest of the guardian is not 
opposed to that of the imants. — White 
V, Cummins (1851), 2 Gr. 487.— CAN. 

1840 i. Official solicitor .] — ^Where an 
absent deft, is an Infant, the ot. will 
call upon such deft, to show cause why 
a solr. of the ct. should not be appointed 
his guardian ad litem . — Duffy v, 
0‘CONNOB (circa 1880), 1 Ch. Ch. 393.— 
CAN. 


1844 i. Not plaintiff *8 aolicitor .] — The 
ct. will not. even at the request of the 
infant defts.. in an amioable suit, 
appoint pltf. ^8 solr. their guardian oa 
Idem . — ^Jambs v. Robertson (circa 
1864), 1 Ch. Ch. 197.— CAN. 


18481. Not married woman .] — The 
appointment ot a married woman as 
guardian ad lUem in a suit instituted 
against a minor is an Irregularity. — 
Kaouayi Kthtiali Haji V. Udumpum- 
THALA KUNHI PUTHA (1906), 1. L. 11. 
89 Mad. 68.— IND. 


p. Not agent of plaintiff *8 solicitor.] 
—A suit hod been instituted by a 
creditor for the administration of the 
cstateof a party deceased, & the agent 
of pltf.'s aolr. was appointed gnarolan 
ad litem to Uie iaflint defts. After a 


sale of the lands under the decree, at 
which pit!., by leave of the ot., had 
bid for a portion of the lands, a motion 
was made to change the name of the 
purohaser. The ot. refused the appli- 
cation, Sc directed that a new guardian 
should be appointed, who, unless the 
parties consented thereto, was to take 
measures to set the proceedings aside. — 
Fletcher v. Bosworth (1856), 5 Gr. 
458,— CAN. 

q. Not faihcr'B solicitor — Father*s 
interest conflicting wiUi infant*8 ,] — 
When a father Sc his infant children 
are oo -defts., if it appears that the 
interest of the father conflicts with 
that of the children, the ot. will not 
appoint his solr. guardian ad litem to 
the infants. — ^Aikins v. Blain (1864), 
1 Ch. Ch. 249.— CAN. 

T, Not plaintiff* s nominee.] — On 
motion to appomt a guardian, the 
master should not appoint plti.'s 
nominee, but should select one of tho 
praotitioners in the county town, the 
one who seems best fitted for the duty. 
Sc appoint him in all oases in which he 
is not ooncemod for any of the parties, 
if no nomination is made on the part 
of tho Infants, Sc if no spooial reason 
exists for naming in preieronoe some 
other solr. — Clements v, Arnold 
(1870), 3 Ch. Ch. 76.— CAN. 

t. Solicitor appointed by mother — 
Mother*s interest not conjliating with 
infanVs .] — ^A suit was broni^t for 


redemption of mtged. property, Sc the 
mtgee. having diem his widow 6c infant 
heirs were defts. Upon an appUoatlou 
for the appointment of a guardian ad 
litem to the infant defts., a solr., 
nominated by the mother, was 
appointed guardian, it being oon- 
sfderod that there could be no oonfliot 
of interest between tho mother Sc her 
children. — Hobkins v, Harty (1874), 6 
P. li. 200.— CAN. 


a. Not settlor — Action to set aside 
settlement. ] — Where an action is brought 
to set aside a settlement in order to 
mako the settled property available 
for payment of the settlor's debts, the 
ot. will not appoint the settlor guardian 
ttd litem of mfant defts. bonefloially 
interested in the settlement, though 
they are his children. — Dunedin 
Finance, Loan Sc Aornoy Co. v. 
Baird (1892), 11 N. Z. L. R. 192.— 
N.Z. 


AIV. SECT. 2, BUB-BEOT. 2. — 
B. (b). 

b. Cesser of authority — When object 
of suit accomplished,] — The guar- 
dian ad litem to an infant has no 
authority after the object of ^the suit 
has been aooomplished, to acH for the 
infant in investing any funds for the 
Infant. — Dix e. Jarman (1859), 1 
Oh. Ch. 38.— CAN. 


0 . Subject to supervision by court.] 
— The ot. wUl oxoroiso a supervision 
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2. — Against infanta: Svh-sect, 2, B» (6)/ 5u6- 
aecia, S <S^ A, & J9.] 

the infant —Eggleston v. Speke (1689), 3 Mod. 
Bep. 268 ; 87 E. B. 170 ; anb nom. EccslbstoN 
V. Petty {aliaa Speke), Carth. 79 ; nom. 
Edleston V, Speak {alias Petty), Comb. 166 ; 
anb nom. Anon., 2 Vent. 72. 

Annotaiions : — Reid. Stanton v. Perclval (1855), 5 H. L. 
Cos. 257. Mentd. Onyons v. Tryers (1716), Proo. Ch. 
459 ; Llmbery v. Mason & Hydo (1735), 2 Com. 451 ; 
Oliristophor v. Christopher (1771), 2 Pick. 446; Oood- 
right d. Rofle v. Harwood (1773), Lofft, 282 ; Ex p. 
llchostcr (1803), 7 Ves. 348. 


1854. .] — ^Wrottbsley v, Bendish, 

No. 1879, post, 

1855. .] — The answers of a guardian 

(father) of minors, parties in the cause, cannot be 
called for nor his declarations received as evidence, 
against the minors for whom he is guardian. — 
Eccles V, Harrison (1848), 6 Notes of Oases, 
204 ; sub nom, Harrison v, Eccles, 12 Jur. 606. 

1856. Power to consent — To taking evidence by 
affidavit.] — Under the new practice, a guardian 
ad litem may consent on behalf of infants, without 
the leave of the ct., to evidence being taken by 
affidavit instead of viva voce, — ^Pryer v, Wise- 
man (1876), 46 L. J. Ch. 199 ; 33 L. T. 779 ; 24 
W. B. 205 ; 3 Char. Pr. Cas. 330. 

Annot tUion :—VoM, Piggott v. Toogood (1901), 48 Sol. Jo. 

573. 


1857. .] — The guardian ad litem of an 

infant deft, is competent to give the consent re- 
quisite for taking evidence by affidavit under 
Buies of Ct., 1875, Ord. 38, r. 1. — Knatchbull v. 
Fowls (1876), 1 Ch. D. 604 ; 24 W. B. 629 ; 3 
Char. Pr. Cas. 332. 

Anmiation : — FoUd. Plggott v, Toogood (1904), 48 Sol. Jo. 
573. 


Ig58 , ,] — Piggott V, Toogood (1904), 

48 Sol. Jo. 573. 

.]— B. S. C., Ord. 16, r. 21. 

1859. Cannot appear in person.] — ^Murray v, I 
Sitwell, [1902] W. N. 119. 

Aniwtaiiim : — FoUd. lie Berry, Berry v. Berry, [1903] W. N. 
125. 


1880, .] — lie Berry, Berry v. Berry, 

[1903] W. N. 126. 

1861. Subject to removal — For sufficient cause.] 

— Busseli. V, Sharpe, No. 1609, ante, 

1862. ,] — ^Where a will is disputed on 

behalf of infants by a guardian ad litem, the Ct. 
of Probate has power to inquire whether the 
action is for their benefit, & also, if satisfied, that 
it be so, to appoint a new guardian ad litem where 
good cause is shown for such change. — ^Percival 
V. Cross (1882), 7 P. D. 234 ; 62 L. J. P. 16 ; 47 
L. T. 353 ; 46 J. P. 792 ; 31 W. B. 124. 


Sub-sect. 3. — Service of Proceedings. 

Service of writ.] — See B. S. C., Ord. 9, r. 4. 

1863. Infant out of Jurisdiction.] — ^Where 

an infant deft, is out of the jurisdiction, a bill 


cannot be taken against him pro confeaao upon 
substituted service on the infant's father (the 
guardian), also out of the jurisdiction. The 
proper course is to servo the infant personally dr 
to have a guardian to the infant to defend the 
suit assigned by the ct., under Order 32, of May 
1845. — Chaffers v. Baker (1856), 3 Eq. Bep 
639 ; 24 L. T. O. S. 296 ; 3 W. B. 280, L. JJ. 

1864. .] — Where an infant deft, is 

out of the jurisdiction, the ct. will order service 
of the copy of the bill upon him, upon an affidavit 
showing that he is residing abroad. — ^T urner v, 
SOWDON (1864), 10 L. T. 60 ; 12 W. B. 522. 

1865. ,] — PoNBY V. Hordern (1897), 

HaJsbury’s Laws of England, Vol. XVII. p. 140. 

1866. Refusal by father to give informa- 

tion.] — ^An order, that the service on the father of 
an infant deft, should be good service on the infant, 
granted, on an affidavit, stating the refusal of a 
father to say whei'e his child was, the age of the 
child, & that the usual residence of the child was 
with his father. — ^L loyd v, Lloyd (1842), 11 
L. J. Ch. 109 ; 6 Jur. 313. 

1867. Whether father served on behalf of 

several infants — Father co-defendant.] — Motion 
under Order 33, of May 1845, to serve subpoena 
& copy of biU upon deft. & his wife & six infant 
children, out of the jurisdiction, order made. 
Service on deft, would be good service on his wife, 
but not upon the infant children, who must all 
be served separately. — J ones v. Geddes (1845). 
15 L. J. Ch. 65 ; 0 L. T. O. S. 254 ; 9 Jur. 1002. 

Annotation : — Consd. Ohaffors v. Baker (1855), 3 Eq. Rop. 

639. 

1868. Parent’s address undiscoverable — 
Service on principal of college.] — Service of a copy 
of the bill & notice of an application to appoint 
a guardian ad litem to an infant deft, upon the 
principal of the college of which the infant was an 
undergraduate member, held sufficient, pltf. b6ing 
unable to discover the residence of the infant's 
parent. — Christie v,' Cameron (1856), 26 L. J. 
Ch. 488 ; 27 L. T. O. S. 166 ; 2 Jur. N. S. 635 ; 

4 W. B. 589. 

1869. Infant kept in — To avoid service.]— 

Infants secreted to prevent their being served with 
a subpoena to appear & answer, service on their 
mother good. — G arnum v. Marshal (1740), 1 
Dick. 77 ; 21 E. B. 197 ; aub nom. Smith v, 
Marshall, 2 Atk. 70, L. C. 

1870. .] — Hockly V, Lukin 

(1762), Dick. 353 ; 21 E. B. 305, L. C. 

1871. .] — ^An infant having a day to show 

cause against a decree of foreclosure, after he 
attained twenty-one ; having attained, & having 
left the kingdom before ho was served to avoid 
his creditors. Application to serve his clerk in 
ct. with the subpoena ; but Lord Thurlow 
thought it must be personal service ; but being 
again moved, upon a strong affidavit, it was 

f ranted. — E lcock v, Glegg (1792), 2 Dick. 764 ; 

1 E. B. 468, L. C. 


over solrs. appointed guardians ad 
litem, Sc expect at their hands a proper 
attention to the interests of the infants. 
— Duncan v. Robs (1869), 2 Ch. Ch. 
443.— CAN. 

d. Examinable for discovery,] — 
A party deft, is not absolved fram 
examination for disoovery by reason 
of being also guardian ad litem of 
infant defts. — Bbavbn t?. Fau. (1897), 
5 B. C. R. 453.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 

1888 i. Service of writ — Infant out of 
furiadiction ,] — In a partition suit an 


order allowing substitutional servico 
of the bill on the official guardian of an 
Infant deft., resident without the juris- 
diotion of the ot., was granted on the 
ground that the share of the infant in 
the lands in question amounted to only 
140, & Bubstitutional servloe would 
be inexpensive. — Weathbbhbad v, 
WBATHBaHEAU (1881), 9 P. R. 96. — 
CAN. 

1888 il. .] — The costs of 

serving an Infant personally who is out 
of the jurisdiction, will not be allowed. 
The proper method is to obtain a 
proKipe order appointing a guardian 
ad lUem, Sc serve him. The official 


niardian is now such guardian. In 
ibis case an allowance was ordered to 
JO made if the personal service on the 
nfants had facilitated the official 
guardian in communicating with them 
or their relatives. — R bw v, Anthony 
(1883), 5 P. R. 545.— CAN. 

1871 i. .] — The provisions of tho 

rules Sc general orders as to service in 
oase of infancy apply whether the 
Infant be a sole or joint deft., & whether 
he be sued personally or in a repre- 
sentative oajjaclty . — He Jackson, 
Massbt V, Orookshanks (1888), 12 
P. R. 475.— CAN. 

e. By pttblioation,] — Whore 
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1872. — Service of subpoena upon the 

father-in-law of an infant good service. — ^Thomp- 
son V. Jones (1803), 8 Ves. 141 ; 32 E. B. 306, 
L. 0. 

1878. Infant temporarily out of Jurisdiction 

— Not to evade service.] — Service on the mother So 
father-in-law of an infant, who usually resides 
with the mother So father-in-law, but is on a 
temporary visit out of the jurisdiction, not deemed 
good service on the infant, there being no reason 

suppose the infant was purposely kept out of 
the way. — Smith v. Smith (1846), 7 L. T. O. S. 
155. 

1874. Service of notice to appoint guardian ad 
litem.] — ^An affidavit of service under Ord. 32 of 
May 1895 of notice upon an infant whilst residing 
with A. held not to be sufficient to show that the 
notice was served on the dwelliM-houso of A. — 
Taylor v, Ansleb (1845), 6 L. T. O. S. 274 ; 9 
Jur. 1055. 

1875. .] — Notice of an application, under 

Order 32, of May 1845, to appoint guardians ad 
liiem to infants whose father was dead, was served 
at the house of the mother So her second husband 
with whom the infants were residins: : — Held : 
sufficient. — Hitch v. Wells (1845), 8 Beav. 576 ; 
50 E. B. 226. 

1870. .] — Christie v, Cameron, No. 1868, 

ante* 

Citations — In probate actions.] — /S'ee Executors, 
Vol. XXIII., pp. 277, 278, Nos. 3410-3428. 


Sub-sect. 4. — ^Pleading by Infant. 

A* In General* 

1877. Necessity for defence.] — In order to enable 
an infant deft, to enter into evidence in support of 
facts which would not otherwise bo in issue in 
the cause, it is proper that they should be stated 
in his answer ; but whatever admissions may be 
made, or points tendered in issue in the answers 
of an infant, pltf. is not in any degree exonerated 
from proving as against the infant the whole case 
on which he relies. 

1 think that the answer of an infant, stating 


facts which are intended to form the defence of 
the infant, extremely important, as enabling her 
to go into evidence as to matters which would 
not otherwise be in issue in the cause (Lord 
Langdalb, M.B.). — ^Holden v* Hearn (1839), 1 
Beav. 445 ; 8 L. J. Ch. 260 ; 3 Jur. 428 ; 48 
E. B. 1012. 

1878. .] — As to the necessity of infants 

raising the points of their defence specffically by 
the answer, instead of putting in what is temed 
the common answer. In a case, in which the 
defence of an infant had not been properly raised 
So proved, a decree was made for pltf., without 
prejudice to any bill to be filed by the infant 
within six months to establish his right. 

In the case of infants, it has been erroneously 
thought, that it is merely necessary to put in 
what is called a common infant’s answer, sub- 
mitting his rights to the protection of the ct. ; 
but that is not so, for, in reality, the preparation 
of an infant’s answer in some cases require con- 
sideration. He may have a defence, yet at the 
hearing it may be found impossible to make it 
effectual, in consequence of its not having been 
roperly raised So the proper facts put in issue 
y his answer (Lord Langdale, M.R.). — Lane v* 
Hardwicke (1846), 9 Beav. 148 ; 50 E. R. 300. 

B* How far Infant hound by Pleading* 

See R. S. C., Ord. 19, r. 13. 

1879. Admission not binding on infant.] — An 

infant’s answer cannot bo ^ven in evidence against 
him, because it is not the infant’s answer, but the 
gniardian’s, So the guardian is sworn, So not the 
infant. — ^Wrottesley v* Bbndish (1733), 3 P. 
Wms. 235 ; 2 Eq. Cas. Abr. 517 ; 24 E. R. 1042, 
L. 0. 

Annotaiiona : — Apld. Whiting v. Hush (1837), 2 Y. & C. 

Ex. 546. Consd. Ex p. LJoyd (1839), 8 L. J. Ex. 147. 

Mentd. A.-G. v. Duplessis (1752), Park. 144 ; A.-G. v* 

Lucas (1843), 12 L. J. Oh. 506. 

1880. Plaintiff must prove whole case.i — 

Anon. (1708), 2 Eq. Cas. Abr. 237 ; 22 E. R. 202. 

1881. .] — Holden v* Hearn, No. 1877, 

ante* 

1882. Workman’s compensation 

claim.] — Admissions by or on behalf of an infant 


an absent deft, is an infant the ot. has 
like powers as to granting an order for 
soryico by publication as in case of an 
adult ; but aemble, the notice published 
should not stato that in default of 
answer the bill will be taken pro con- 
feaao. — Duffy v* O'CJonnob (circa 
1866), 1 Ch. Oh. 393.--CAN. 

f. On official (pjMrdian.'\ — 

In a proceeding by petition under 
Quieting Titles Act servloe on the 
ofhoial guardian is good servlco upon 
infants who are required to be noticed 
of the proceedings. — ^/ieMuBRAY (1890), 
13 P. R. 367 .— can. 

-.1 — ^lu a mtgo. action, 
where possession is claimed, the writ 
of summons if served on the official 
guardians need not be served personally 
on the infant heirs of the mtgor. if 
they are not personally in possession, 
& the costs of such service will be 
disallowed. — Spabks v* Purdy (1892), 
15 P. R. 1.— can, 

li, infant* 8 father .] — The 

ETuardian intended by Ditches & Water- 
courses Act, 1897 (p. 285), s. 3, is such 
a guardian as has by law the manage- 
ment So control of the infant's land. 
So not merely the gmurdian of his 
person : — Hda : notice of proceedings 
under the Act, given to an infanPs 
father whose land was affected by the 
prooeeding, the father not having been 
appointed guardian of the infant's 
estate, was insufficient to satisfy 

J. — ^VOL. 


sect. 8 of the Act, which requires notice 
to be given to every ** owner," So tho 
result Was that tho infant was not 
properly made a party to the pro- 
ceedings, & was not bound by the 
award. So tho whole drainage scheme 
fell to tho ground. — H ealy v. Ross 
(1916), 33 O. L. R. 368 ; 8 O. W. N. 
134.— CAN. 

1874 i. Service of notice to appoint 
guardian ad litem .] — The subpoena So 
notice of motion for the appointment 
of a guardian had been served on the 
persons with whom infant defts. were 
residing ; this was considered sufficient 
service to entitled pltf. to move.— 
Bowman v* Beoktbl (1851), 2 Gr. 
556.— CAN. 

187411. .) — ^Whero tho mother & 

father of an infant deft, were living 
apart So the infant had absconded So 
could not be served with notice of 
application for the appointment, the 
notice was directed to^ served at the 
residence of the mother, that being the 
infant's last place of residence ; serviow 
on the father being dispensed with. — 
Bxgk^bbu. Beaty (circa 1864), 1 Ch. Ch. 
236.— CAN. 

1874111. .] — ^An Infant should be 

served with the bill before the return 
of the notice of application for tho 
appointment of gueurdian. otherwise 
notice of the application will have to be 
reserved. — Robinson v * Dobson (circa 
1864), 1 Oh. Oh. 257.— CAN. 


1874 iv. .] — Upon an application 

to appoint a guardian ad luem to an 
infant, who was a resident pupil at 
Upper Canada Colley, Toronto, it 
appeared that notice of the application 
had been served upon the principal 
of the college : — Held : this was servloe 
upon ** a person with whom, or under 
whose care " the infant was residing 
within Ord. 13, s. 5. — WmTMABSH v. 
Ford (circa 1864), 1 Oh. CJh. 357.— 
CAN. 

1874 V. .1 — ^An order appointing 

a guardian ad lUem was set aside for 
Irre^arity, where the notice of motion 
for the appointment did not allow the 
infant six weeks to appear & show 
cause, but the guardian thus irregularly 
appointed was allowed his costs up 
to decree. — Hamilton v. Hamilton 
(1867), 2 Oh. Oh. 160.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 4.— 

A. 

k. Infants made parties by revivor 
— Cannot set up defence not set 
up by ancestor.] — Where infants have 
been made parties by revivor, they 
cannot set up a defence which th^ 
ancestor had not set up, except when 
such ancestor has been pravented by 
fraud or mistake from pleading suen 
defence ; So all tho more particularly 
where deceased deft, has been g^ty 
of gross laches. — B ubxe v, 

(1867), 2 Oh. Oh, 193.— CAN. 
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SetA* 2 . — Against infants: Snb^sect, 4, B,f C» da B«; 
svb-aecta, 6, 6 <fc 7, A*] 

cannot bo relied upon^ & all allogationfl a g ainat 
an infant must be proved, in proceedings tinder 
Workmen’s CJompensation Act, 1906 (c. 68), as 
well as in ordinary judicial proceedings. — ^M ab- 
SHALL, Sons & Co,, Ltd. v. Prince, [1914] 3 
K. B. 1047 ; 84 L. J. K. B. 16 ; 111 L. T. 1081 ; 
30 T. L. li. 654 ; 68 Sol. Jo. 721 ; 7 B. W. C. 0. 
766, 0. A. 

AnnotatioHa : — Mentd. Moreland v. Kiev. Eley v, Moreland, 
[1916] 1 K. B. 86 ; Carlton Main Colliery Co. v. Clawley, 
11917] 2 K, B. 691. 

1888. Payment into court as admission.]-- 

Hitchcock v. Tyson (1786), 2 Bsp. 481 n., N. P. 

1884. Admission of deceased predecessor in 

title.] — Infant heir not bound by the admission 
in deceased heir’s answer, of the will of testator. 
— Cartwright v, Cartwright (1778), 2 Dick. 
646 ; 21 E. K. 382. 

Annotation : — Ezpld. & Dbtd. Look v. Foote (1833), 4 Sim. 
132. 

Admissions generally.] — See Evidence, Vol. 
XXII., pp. 133 ei aeq, 

1885. Statement in pleadings in former proceed- 
ings— Statements made as plaintiff — Same solici- 
tors.] — Infant defts. who appeared by the same 
Bolr. as they did as pltfs. in a former suit : — Hdd : 
not bound by the allegations in such former suit, 
on the mere ground of being so represented by 
the same solr. — ^M arker v. Marker (1861), 9 
Hare, 1 ; 20 L. J. Ch. 246 ; 17 L. T. O. S. 176 ; 
16 Jur. 663 ; 68 E. R 389. 

Annotations : — Mentd. Mioklothwalt v, Mioklothwait (1857), 
26 L. J. Ch. 721 ; Ashby v, Hincks (1888), 68 L. T. 667 ; 
Stoflford tJ. Sutherland (1892), 36 Sol. Jo. 381. 

See, generally. Estoppel, Vol. XXI., pp. 179- 
181, Nos. 303-316. 

C. Failure to plead* 

See R. S. C., Ord. 19, r. 13 ; Ord. 27, r. 11. 

1886. Allegations of opponent not thereby ad- 
mitted.] — If a pltf, who is of age, does not reply, 
it is an admission of the facts in the answer ; but 
an infant can admit nothing, & therefore his not 
replying does not affect him. — Legard v, Shef- 
field (1742), as reported in 2 Atk. 377 ; 26 E. R. 
628, L. C. 

1887. Whether Judgment obtainable on motion 
lor Judgment — Cause must be set down for triai.] — 

On motion for judgment the ct. has no power, 
under R. S. C., 1876, to order that the evidence 
shall be taken by affidavit. Accordingly, where 
a consent action, in which an infant & a married 
woman were defts., & in which the evidence had 
been taken by affidavit, was set down on motion 
for judgment, the ct. gave judgment, but directed 
that notice of trial should be given to the infant 
& married woman, & that the action should be 
placed in the paper again pro formd, — ^Ellis v. 
Robins (1881), 50 L. J. Ch. 612. 

Annotation : — Dtftd. Be Fitzwater, Fitzwater v. Watorhoueo 
(1882), 62 L. J. Ch. 83. 

1888. .] — ^An action against several 

defts., one of whom was an infant, was, where no 
defences had been put in, directed by the ct. to 
be set down for tnal, on notice of trial against 
the infant, on motion for judgment against the 


other defts. — ^N ational Provincial Bank v. 
Evans (1881). 61 L. J. Oh. 97 ; 80 W. R. 177. 
Annotations: — Distd, Re Fltswator, Fitswator v. Water- 

house U88^, 62 L. J. Ch. 83. Bold. Gardner v. Tapllng 

(1885), 33 W. R. 473. 

1880. On affidavit verifyii^ statement of 
claim.] — In an action for sale in lieu of partition 
the sole deft, was an infant. The facts were 
simple, & no defence was put in. Pltfs. moved 
for judgment & supported their motion by 
davits which verined the statement of claim. 
The guardian ad litem did not object to the pro- 
posed minutes of judgment : — Held : under the 
circumstances, pltfs. had taken the proper course, 
& notice of tr£al need not be given. — Ee Fitz- 
WATBB, Fitzwater v. Waterhouse (1882), 62 
L. J. Ch. 83. 

Annotations : — ^FoUd. Gardner v. Tapllng (1886), 33 W. 11. 

473 ; Cheek v. Cheek, [1910] W. N. 87. 

1890. .] — The defence of two infant 

defts. in an ejectment action was withdrawn under 
an order of ct. The other defts. having made 
admissions, judgment was moved for, supported 
bv an affidavit proving the statement of claim : — 
Held : the correct course where infants are 
parties & their defence is withdrawn & judgment 
£3 moved for, is to prove the statement of claim 
by affidavit. — G ardner v. Tabling (1886), 33 
W. R. 473. 

Annot^ion : — ^FoUd. Cheek v. Cheek, [1910] W. N. 87. 

1891. .] — On a motion for judgment 

in default of pleaffing by pltfs. in a partition 
action, some of defts. being infants : — Held : it 
was not necessary that any affidavit should be 
made verifying the statements in the statement 
of claim. — R ipley v. Sawyer (1886), 31 Ch. D. 
494 ; 65 L. J. Ch. 407 ; 64 L. T. 294 ; 34 W. R. 
270. 

1392. ,] — Upon motion for judgment 

in an action for sale in lieu of paHition, where 
all persons interested (some being infants) asked 
that an inquiry as to title might be dispensed with 
& for an immediate sale by auction & an order 
was made for an immediate sale out of ct., subject 
to directions for fixing a reserve price & the 
auctioneer’s remuneration in chambers, & for the 
conditions of sale to require the purchaser to pay 
into ct. his purchase-moneys. 

Having regard to the lact that infants were 
interested, & to Rules of Dec., 1888, r. 9, wMch 
modified R. S. C., Ord. 61, r. la, the ct. required 
the allegations in thfe claim to be verified by 
affidavit, notwithstanding that such allegations 
were admitted by deft, in his pleading. — ^W illis 

V. Willis (1889), 61 L. T. 610 ; 38 W. R. 7. 
Annotation : — ^Apld. Oook V, Crook, [1890] W. N. 26. 

1893. .] — Cheek v. Cheek, [1910] 

W. N. 87. 

B. Plea of Infancy* 

1894. Evidence as to age — ^Declarations by rela- 
tive — ^Deceased father.]— ; whether, to sup- 
port a plea of infancy, declarations by deft.’s 
father, since deceased, as to his son’s ago, are 
admissible in evidence. SenMe : they are not. — 
Fxgg V. Weddsrburne (1841), 11 L. J. Q. B. 45 ; 
6 Jur. 218. 

Annotation : — ^Apprrd. Haines v. Guthrie (1884), 13 Q. B. D. 

818. 


FART XIV, SECT. 2, SUB-SECT. 4.— 

G. 

I* Infanett — New trial granted,] — 
Mbenkb r. Klein (1866), 17 O. P. 287. 
— CAN. 

PART XrV. SECT. 8, SUB-SECT. 4.— 
m« Evidence oe fo a[|e— Brother 


sole witness ,] — ^Where the maker of a 
promissory note set up infancy as a 
defence against the Indorsee, & the 
only witness to prove the infancy was 
the payee of the note, who was a 
brother of the maker. Sc who had 
himself indorsed it to pltf.. the ot. 
refused to disturb a v^rmot in favour 
ot the indorsee, although the witness 
was not oontradioted or otherwise 


discredited than by the above dreum- 
stances, the fudge having left the 
case to the fury upon the credit of 
the witness. — B uobse v. McDonald 
( 1842), 2 Keir, 61.— CAR. 

n. — InAmf’s own hearsay 
evidence insuyteient ,] — ^Where the in- 
dorser of a promissory note set up 
w defence of infaney, the said defence 
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1895* Made in previous action.]- 

The rule which admits hearsay evidence in 
pedigree cases is confined to the proof of pedigree, 
in does not apply to proof of the facts which con- 
stitute a peoi^ee, such as birth, death, & mar- 
riage, when they have to be proved for other 
purposes. Therrfore in an action for goods sold, 
to which the defence was infancy, an affidavit 
stating the date of deft.’s birth, which had been 
made by his deceased father in an action to which 
pltf. was not a party, was held inadmissible as 
evidence of the age of deft, in support of his 
defence. — ^Haines v. Guthrie (1884), 13 Q. B. D. 
818 ; 63 L. J. Q. B. 621 ; 61 L. T. 646 ; 48 J. P. 
766 ; 33 W. R. 99. 

Annotations : — Gonad. lie Tumor, Qlenistor v. Hardiusr 

(1885), 2U Oh. D. 985. Retd. Mahomed Syodol Ariffln v. 

Yeoh Ool Gark, [191GJ 2 A. C. 675. 

1896. Commission to examine witnesses — 

— When granted.]-— The ct. will grant an applica- 
tion for a commission to examine witnesses in 
support of a plea of infancy, although deft, does 
not swear that there is a good defence upon the 
merits, or that he believes he was an infant, as 
the plea alleges, if it appear that the application 
is bond fide, & not made for the purposes of delay. 
— Westmorland v. Huggins (1842), 1 Bowl. 
N. S. 800 ; 11 L. J. Q. B. 273 ; 6 Jur. 734. 

1897. Order to admit certificate of baptism.] 

— In an issue of infancy pltf. put in an order of a 
judge to admit the certificate of the baptism, a 
party bearing the same name as deft.: — Held : 
in the absence of proof that there was any other 
person bearing the same name, the admission was 
proof of identity. — Dormer v, Howard (1849), 
12 L. T. O. S. 467, N. P. 


Sub-sect. 6. — ^Proceedings in Default op 

Appearance. 

See R. S. 0., Ord. 13, r. 1. 

1898. Whether Judgment obtained set aside.] — 
In an action for breach of promise, deft, had 
never appeared all through the proceedings, & a 
verdict was recovered in his absence for £600. 
On its appearing that the defendant was an infant : 
— Held : the judgment must be set aside, though 
.without costs. — Jarman v. Lucas (1863), 16 
O. B. N. S. 474 ; 3 New Rep. 167 ; 33 L. J. C. P. 
108; 12W. R. 202; 143 E. R. 870. 

1899. .] — Where pltf. signs judgment for 

default of appearance, not knowing that deft, 
is an infant, it is matter entirely for the discretion 
of the ct. or a judge whether such judgment 
should be set aside. — ^Purntval v. Brooke (1883), 
49 L. T. 134JD. 0. 

Aniuitation : — Ezpld. Leaver v. Torres (1899), 43 Sol. Jo. 
778. 

1900. Infant out of Jurisdiction — Refusal of 
guardlM to appear — Solicitor of court appointed.] — 

Deft, in a probate action was a minor resident 
out of the 3urisdiction. Notice of the writ had 
been served upon her. Sc upon her guardian 


nominated by the foreign ct., but no appearance 
had been entered on her behalf, Sc it appeared 
that her guardian declined to enter an appearance. 
The ct. holding that the practice was governed 
by R. S. C., Ord. 13, r. 1, Sc not by rule 74 of the 
Contentious Rules of the Probate Ot., 1862, 
nominated the official solr. of the ct. to be deft.’s 
guardian ad litem, Sc ordered that his costs should 
be part of the costs of pltf. who was the exor. 
propounding the will. — White v. Duvbrnay, 
L1891] P. 290 ; 00 L. J. P. 89. 


Sub-sect. 0. — Attainment of Full Age 
DU iuNG Proceedings. 

1901« Whether defendant may put in new or 
amended defence.] — It is a motion of € 001*80 for 
deft, after he came to ago to be at liberty to put 
in a new answer or amend his answer put in 
whilst he was an infant if he ha^ a day by his 
decree to show cause after he comes to age. — 
Anon. (1728), Mos. 66 ; 25 E. R. 274, L. C. 

Annotation : — Distd. Powys v, Mansfield (1836), 6 Sim. 637. 

1902. Stating different case.] — Where a 

decree has been made against an infant deft., 
who put in the common answer by his guardian, 
the general rule is that such deft, on coming of 
age has the privilege of putting in a new answer 
stating a diuerent case, Sc of going into evidence 
in support of that case. The privilege docs not 
extend to foreclosure suits. — Kelsall v. Kelsall 
(1834), 2 My. Sc K. 409 ; 39 E. R. 1000, L. 0. 
Annot^iona : — Refd. Powys v. Mansfield (1836), 6 Sim. 637. 

Mentd. Malone v. Malone (1841), 8 01. & Fin.. 179. 

1903. Whether defendant may make objection 
to decree.] — Guernsey (Loud) v. Rodbridoes 
(1708), Gilb. Ch. 3 ; 25 E. H. 3, L. C. 

1904. Time within which steps must be taken.] — 
(1) An infant bound by the offer made by liim in 
his answer, if the other side are thereby delayed ; 
Sc if the infant does not inunediately after his 
coming of age apply to the ct. in order to retract 
his offer, Sc amend his answer. 

(2) Infant exchanges land Sc continues in pos- 
session of the lands given him in exchange after 
his coming of age, he shall be bound. — Cecil v, 
Salisbury (Earl) (1691), 2 Vem. 224 ; 23 E. R. 
746. 

Annotations: — As to (1) Consd. Harvey v, Ashley (1748), 3 

Atk. 607 ; Cory v. Gertoken (1816), 2 Madd. 40. 

1905. .] — Bbnnet V, Leigh (1743), 1 Dick. 

89 ; 2 Atk. 629 ; 21 E. R. 202, L. C. 

Annotations : — FoUd. Kelsall v. Kelsall (1834), 2 My. & 

K. 409. Befd. Powys v, Mansfield (1836), 6 Sim. 637. 


Sub-sect. 7. — ^Judgment. 

A. In General. 

1906. Judgment after hearing — Whether binding 
on infant.] — Cromwell v. Carey (1631), Toth. 70 ; 
21 E. R. 126, L. C. 


cannot be supported by bis own 
evidence of the date ot his birth, which 
Information he got from his mother, & 
from a copy of a certificate of his birth, 
ainoe the said evidence was hearsay. — 
Martin Habgbbavxs Co. v. Wbioley 
(1914), 80 W. L. R. 92 ; 7 W. W. R. 
760.— CAN. 

PART XIV. SECT. 8. 8UB-SE0T. 6. 

18961 . Whether iudonient obtained set 
aside*}— Wbm a Judgment by default 
entered against two defte., B. & O. 
(B« alone being served with proeese), 
upon a Joint dc several promisiorj note. 


purporting to be signed by B., for 
himaelf & also for C., Sc a aci. fa, was 
now iasued whereon to found an 
execution against 0. ; — Held : upon a 
motion, supported by afddavlta stating 
that C. at the date of the note was an 
infant, did not authorise B. to sign the 
note for himA & that the note was made 
wholly witlmut his oonsent or know- 
ledge, C. was entitled to be relieved 
againOT the Judgment. — ^MitohxlIi v. 
Astub (1848), a Kerr, 86.— CAN. 

PART XrV. SECT. 2, 8UB4UE0T. 6. 
a. Aequieeeence in oontimuAkn of 


proceedings — Mffeet o/.] — Prooeedlngs 
which a deft, idlowa to be taken Mpalnst 
Idm after he comes of age, are bmdixig 
on him. There is no necessity for his 
being served with notice of the suit 
after his coming of age. — Lawrajsok 
V, Buoklby (1869), 2 Oh. Ch. 477.— 
CAN. 

PART XIV. SECT. 2, 8UB-SeIt. 7.— 

Ak. 

p. Deeres after hearing — Whether 
oinavno on infani ,^ — ^In a decree agabist 
cm Infant deft, as trustee of real estate, 
it is not necessary to reserve a day for 

y 2 
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Sect. 2. — Against infants: Svh-secU 7, J.. BQ 

1907. .] — ^Anon (1006), No. 2002, poet. 

1908. .] — ^An infant, unless there is 

new matter or fraud, or collusion, is bound by a 
decree for his benefit. — Sheffield v. Buckingham 
(Duchess) (1739), 1 Atk. 628 ; 1 Dick. 74 ; 26 
E. B. 896, L. 0. 

Annotation: — ^Mentd. Henfrey r. Henfrey (1842), 6 Jur. 355. 

1909. .] — ^An infant is bound by a 

decree in a cause where he is pltf., as much as a 
person of full age. 

Though an action be brought for several de- 
mands, & judgment for one only, it is as much a 
judgment as if there had been a particular deter- 
mination upon each. 

An infant after being of age is not allowed by 
a new bill to dispute anything that was done 
during his minority with regard to maintenance 
etc. The rule at law is that an infant is as much 
bound by a judgment in his own action as if by 
full age. — Gregory v. Molesworth (1747), 3 
Atk. 626 ; 26 E. B. 1160, L. C. 

Annotations : — Befd. Morlson v. Morlson (1838), 4 My. & 

Cr. 215. Mentd. Stainton v. Oarron Co. (1864), 11 L. T. 1. 

1910. .] — ^No new trial where there 

must be the same issues, & no surprise, etc., on 
the former trial. Infancy no ground for it in 
such 9* case. — Legard v. Daly (1749), 1 Ves. Sen. 
102 ; 27 E. B. 976, L. C. 

1911. .] — Infant, on coming of age, 

no longer to show cause against a decree made 
during his infancy. — Powys v. Mansfield (1836), 
6 Sim. 637 ; Donnelly, 02 ; 6 L. J. Ch. 297 ; 47 
E. B. 248. 

1912. Decree of court of equity.]— 

Lands are given by will to a woman & the heirs 
of her body ; & it is declared, if she left no sons, 
& only two daughters, the eldest should pay the 
younger £300 & have the estate. There being 
only two daughters, & the £300 not being paid, 
the younger brought her bill for an account of 


profits, & for possession of half the estate. The 
ct. may decree deft., though an infant, to pay the 
£300 in six months, with interest from the mother’s 
death, or in default, to account for profits of a 
moiety, & the moiety to be set out Tby comrs. ; 
but deft, being an infant, must have a day to 
show cause, when she comes of age. — Gundry v. 
Baynard (1704), 2 Vem. 479 ; 23 B. B. 007. 

1913. .] — Effingham (Lady) v. 

Napier, No. 1702, ante. 

Where proceedings defective.] 

A guardian suffered a dowress to recover at law, 
by not setting up a term, which was created for 
protecting a purchaser, & the infant wee relieved. 
— Wray v. Williams (1711), Prec. Oh. 161 ; 
24 E. B. 73 ; avb nom. Williams (Lady) v. Wray, 
1 P. Wms. 137 ; 2 Vern. 680. 

Annotations: — Consd. Banks v. Sutton (1732), 2 P. Wms. 

700. Refd. Casburne v. Inglis (1737), West temp. Hard.' 

221 ; Maundrell v. Maimdroll (1802), 7 Vos. 567. 

1915. '.] — ^An infant deft., on attain- 

ing twenty-one, discharged the solr. who had 
acted for her in the suit. Afterwards that solr. 
was served with a subpoena, for her, to hear 
judgment. He returned the subpoena to pltf.’s 
solr., & stated at the same time that deft, had come 
of age, & that he was no longer employed for her. 
Some months afterwards the cause was heard, 
but without deft, having been served with a 
subpoena to hear judgment, or any one appearing 
for her at the hearing ; Sd a decree was made in 
which she was described as an infant : — Held : 
she was entitled to put in a new answer to the 
Ml. — Snow v. Hole (1846), 16 Sim. 161 ; 7 

L. T. 0. S. 318 ; 10 Jur. 347 ; 60 E. B. 678. 

1918. Where fraud or collusion can be 

alleged.] — Bichmond v. Taylour, No. 1700, ante. 

1917, .] — X decree against an infant 

nisif etc., is an absolute decree ; & when he comes 
of age, ho cannot set it aside by original bill unless 
for fraud & collusion between pltf. & his guardian. 


(loft, to Bbow cauBo after attalnlDK 
twenty-one years of age. — Lake v. 
McIntosh (1859), 7 Gr. 532.— CAN. 

q. .1 — Sutherland v. 

Dickson (circa 1866), 2 Ch. Ch. 25. — 

CAN. 

p. .] — A decree against 

infants should not reserve a day to 
show cause after they come of age. — 
Sco'rriSH Manitoba Investment & 
Heal Estate Co. v. Blanchard 
(1885), 2 Man. L. R. 154.— CAN. 

t. .] — In an action 

upon a mtge. made by a deceased 
person, who died in 1889, payment, 
foreclosure, Sc possession wore claimed. 
Sc the oxors., to whom the real estate 
had boon devised, were the only defts. 
Judgment for possession was recovered. 
Sc a writ of tjossession nlacod in the 
sheriff’s hands. The widow, who was 
one of the oxors.. Sc the Infant children 
of deceased mtgor., had an Interest 
under the will in the mortgaged lands. 
Sc were in possession when the sheriff 
attempted to execute the writ. The 
infants. Sc the widow as their guardian, 
made a claim to the possession as 
against the writ, based on the ground 
of the infants not having been made 
parties to the action : — Held : the 
action, as regards the claim for 
possession, was properly oonstitutod ; 
& the infants were bound by the 
Judgment against the exors. — Emerson 
V. Humphries (1892), 15 P. H. 84. — 
CAN. 

a. ,] — Judgments Aot, 

1902 ( 0 . 91), B. 3, making a registered 
Judgment a lien Sc charge upon the 
lands of the Judgment debtor ** the 
same as thoiuh charged in writing 
under his hand Sc seal “ must be read 
as implying such a ohavge as an adult 


could create, so that an infant’s lands 
will be bound bv the registration of a 
cortifloate of judgment against him in 
the same way as those of an adult. — 
MoDouoall V. Gagnon (1906), 3 
W. L. R. 387.— CAN. 

b. Where proceedings defee- 

tivc.] — Deft, was not quite of age, Sc 
no guardian had over been appointed, 
but the fact of infancy was well known 
to deft.’s parents Sc to the solr. & 
counsel who appeared for him at the 
trial. Sc no objection on this ground was 
taken till this motion before the Dlv. 
Ct. : — Held : the appointment of a 
guardian was not imperative ; the 
ct. had a discretion ; Sc in this case 
the Judgment obtained against deft, 
at toe trial should not be interfered 
with, — Strauohan v. Smith (1890), 
19 O. R. 558.— CAN. 

0 . .] — In a mortgage- 

decree M. was one of tho Judgment- 
debtors, Sc the guardian ad litem of 
two of tho other judgment-debtors, 
viz., J., her minor daughter, & K., 
another person, wrongly described 


another person, wrongly described 
as a minor. After the decree was made 
absolute, proceedings were taken in 
execution, out upon payment of a part 
of the decretal amount the sale was 
stayed. M. then died. Sc. although her 
heirs were some of the other Judgment- 
debtors, no one was brought on the 
reoord as her repreRentative, Sc no one 


was appointed guardian ad litem either 
for J. or K. Upon a fresh applioation 
for BcUe in which the parties were 


described as in the decree, the sale was 
held. An application was then made 
on behalf of J. Sc E. to set aside the 
sale : — Held : nei^w the absence of a 
guardian ad litem lor J., nor the 
desorlpUon of K. as a m^or ailcoted 
the validity of the proceedings. — N et 


Lalt. Sahoo V. Sheikh Kareem Bux 
(1896), I. L. R. 23 Calc. 686.— IND. 

d. .) — Under Civil Pro- 

cedure Code, s. 443, the ct. is bound, 
after satisfying itself of the fact of 
minority, to appoint a proper person 
to act on behalf of a minor in the con- 
duct of a suit ; Sc this rule should be 
strictly followed ; but where the ot., 
by its action, has given its sanction to 
the appearance of a person as such a 
guardian, the absence of a formal order 
of appointment is not uooessarily 
fatal to the proceedings. The mother 
of certain minor defts. appeared 
throughout tho proceedings In a suit 
as their guardian ; the ct. admitted 
the plaint in which she was described 
as guardian, Sc in the decree Sc execu- 
tion proceedings the ct. so described 
her : — Held : aitbough no formal order 
appointing her guardian ad litem was 
drawn up, the minors wore effectively 
represented in the suit by their mother, 
Sc with tho sanotion of the ct. : the 
absence of a formal order appointing 
the mother eruardian ad lUenit Sc the 
fact that no attempt was made to 
serve the minors (members of a Joint 
family) or their mother personally 
with a summons, before serving it on 
the adult male member Sc the manager 
of the Joint family, were (there being 
nothing to suggest that tne interests 
of the minors were not duly protected, 
Sc the defects in procedure not having 
prejudiced them) merely irresnilaritles 
under Code of Civil Procedure^. 578, 
Sc not errors fatal to the suit. — walian 
V. Banksb Behari Pebbhad Singh 
(1903), 1. L. H. 20 Calc. 1021; 7 

C. W. N. 774 ; L. R. 30 Ind. App. 182. 
—IND. 

0 , 1 — provisions 

of Code of Civil Procedure, s. 443, as 
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but he may amend his answer & file a bill of 
discovejw to that end. 

He [deft.] may controvert this decree two 
ways, if there was any fraud or collusion between 
pltfs. & bis guardian by an original bill, or if 
matter that then appeared was not insisted on, 
or if he has discovered a new matter since, he may 
amend his defence, & have a bill of discovery 
(Lord King, C.). — ^Trepusis v. Cotton (1730), 
Mos. 306 ; 26 E. R. 409, L. 0. 

1918. Where no day given to show cause 

against decree.] — Richmond v, Taylour (1721), 
1 Dick. 38 ; IP. Wms. 734 ; 21 E. R. 181, L. C. 

Annotations: — Mentd. Sheffield v, Bucklnerham 0739), 

West temp. Hard. 682 ; Montgomerie v. A.*G. (1741), 9 

Mod. Rep. 365 ; Ineson v. Moiilston, Vobe’s Case (1742), 

9 Mod. Rep. 373 ; Barnesly v. Powel (1748), 1 Vos. Son. 

119; Bradish v. Gee (1754), Amb. 229 ; Manaton v. 

Molesworth, Wortley v, Molesworth (1757), 1 Eden. 18. 

1919. Discovery of new matter — Or matter 

not insisted on by plaintiff.] — Trepusis v. Cotton, 
No. 1917, ante. 

Judgment in default.] — See Sub-sect. 5, ante. 

1920. Application to set aside judgment — Terms 
imposed.] — Where an appearance had been 
entered for a minor, <te interlocutory judgment 
obtained against him by default, pltf. having no 
knowledge of the fact of minority, the ct. will 
set aside the proceedings on terms. — James v. 
Aswbll (1847) 11 Jur. 562. 

1921. Sufficiency of merits.] — The ct. wfil 

set aside a judgment if deft, shows merits, & will 
treat a plea of infancy as a defence upon the legal 
ments, sufficient to induce it to interfere. Terms 
of interference. — Cavallier v. Michael (1867), 
17 L. T. 290. 

Order for specific performance against infants.] — 
See Specific Performance. 

Judgment for foreclosure against infant mort- 
gagor.] — See Nos. 1922-1928, post. 

Liability to committal.] — See Contempt op 
Court, Vol. XVI., p. 48, No. 507. 

Liability to execution — Infant’s estate in re- 
mainder.] — See Execution, Vol. XXI., p. 560, 
Nos. 1371, 1372. 

Judgment against partnership — Infant member 
of partnership.] — See Partnership. 

Judgment in respect of trading debts.] — See 

Nos. 345, 346, ante, 

B. Judgment of Foreclosure. 

1922. Infant may show cause against decree.] — 

An infant cannot be foreclosed without a day to 
show cause. The proper way is to decree a sale, 
Ac that binds the infant. — ^Booth v. Rich (1684), 
1 Vem. 296 ; 23 E. R. 478. 

Annotation: — Goodler v. Ashton (1811), 18 Ves. 83. 

1923. .] — In a foreclosure against an infant, 

though the infant has six months after he comes of 


age to show cause, etc., yet he cannot ravel into 
the account, nor even redeem, but only show an 
error in the decree. — M atjack v. Galton (1736), 
3 P. Wms. 352 ; 2 Eq. Cas. Abr. 11 ; 24 B. R. 
1097, L. C. 

Annotation : — ^Befd. Kolsallr. Kelsall (1834), 2 My. & K. 409. 

1924. .] — Decree of foreclosure against an 

infant, with a day to show cause. — Goodibr v. 
Ashton (1811), 18 Ves. 83 ; 34 E. R. 249. 

1925. .] — ^A decree of foreclosure against 

an infant must give the infant a day to show 
cause against the decree after he attains twenty- 
one, notwithstanding Debts Recovery Act, 1830 
(c. 47), ss. 10, 11 .— Price v. Carver (1837), 3 

My. & Or. 167 ; 40 E. R. 884, L. 0. 

Annotations : — FoUd. Mellor r. Porter (1883), 25 C^. D. 168. 

Mentd. Tuokley v. Thompson (1860), 1 Jolm. & H. 126. 

1926. .] — The former practice of giving an 

infant a day to show cause gainst a foreclosure 
decree, after attaining his majority, is not affected 
by Trustee Act, 1860 (c. 60 ).-— Gray v. Bell (1882), 
46 L. T. 621 ; 30 W. R. 606. 

1927. Equitable mortgage.] — In a decree 

for sale against the infant heir of an estate subject 
to an equitable mtge., the infant ought not to be 
allowed a day to show cause against the decree, 
on coming of age : but, in a decree of foreclosure, 
the day ought to be allowed. — ScHOLEPiBiJ) v. 
Heafield (1837), 7 Sim. 667 ; 7 L. J. Ch. 4 ; 68 
E. R. 993 ; subsequent proceedings (1838), 8 Sim. 470. 

1928. .] — In an action by an equit- 

able mtgee., without any memorandum of deposit 
of title deeds, against the widow & infant heir-at- 
law, of the mtgor. for foreclosure ; — Held : on 
motion for judgment, defts. not having appeared, 
the infant heir must be ordered to convey the 
estate when he attained the age of twenty-one 
years & he must have a day to show cause in the 
usual way. — M ellor v. Porter (1883), 26 Ch. D. 
168 ; 53 L. J. Ch. 178 ; 50 L. T. 49 ; 32 W. R. 271. 

1929. Six months after attaining full age.] — 

Foreclosure against an infant. The decree absolute 
repeats the clause nisi, as in the original decree, 
giving six montlis after age to show cause, which 
can only be error. — W illiamson v. Gordon (1812), 

19 Ves. 114 ; 34 E. R. 461, L. C. 

Annotations : — Befd. Kelsall v. Kelsall (1834), 2 My. & K. 

409 ; Powys v. Mansfield (1836), 6 Sim. 637 ; Mellor v. 

Porter (1883), 25 Ch. D. 158. 

1930. .] — In a foreclosure suit the 

infant heir is still entitled to a day to show cause 
against the decree six months after coming of age, 
notwithstanding Trustee Act, 1850 (c. 60), s. 30. — 
Newburgh (Earl) v. Morton (1860), 16 L, T. 
O. S. 482 ; 16 Jur. 166. 

Annotation : — Refd. Mellor v. Porter (1883), 25 Ch. D. 158. 

1931. On what grounds decree may be impeached 
— Only error in decree.] — M allack v. Gat.ton, 
No. 1923, ante. 


to the appointment of a guardian ad 
litem for a minor deft, are imperative, 
Sc where those provisions are not 
substantially complied with, the minor 
is not properly represented. Sc any 
decree which may be passed against 
him is a nullity. — Hanuman Prasad 
V . Muhammad Ishaq (1906), 1. L. K. 
28 All. 137.— IND. 


f. 


-.] — In a suit for the 


recovery of money against a father Sc 
his minor son, the father refused to act 
as guardian ad litem of his minor, 
whereupon the ct. appointed its head 
clerk as guardian on the affidavit of 
pltf. that there was no fit Sc proper 

S erson alive to act as the guardian of 
te minor, while as a matter of fact 
pltf. knew that the minor was living 
under the protection of his maternal 
g^dfath^. The decree passed in 
ti^ suit was sought to be set aside by 
the minor on the ground of fraud : — 


Held : the statement in the affidavit 
could not bo held to be deliberately 
false so as to constitute fraud, in the 
absence of any allegation of collusion 
between pltf. Sc the head clerk. Sc the 
decree could not be set aside unless 
there was no appointment of a guardian 
ad litem or the appointment was in- 
duced by fraud or what the ct. would 
regard as tantamount to fraud. — 
Maruthamalai V . Palani (1912), 
1. L. R. 37 Mad. 535.— IND. 


g. - 7 — .1 — ^If a minor has a 

guardian appointed for him, by a 
competent authority, he alone can 
represent the minor in any litigation ; 
hence a decree obtained against such a 
minor represented not by such 
guardian, but by another, though the 
ct. acted in ignonmee of the exi^noe 
of such appointed guardian is not bind- 
ing on the mtnor.^ — ^P ujari Bhuiaji 


V. Kajabhat Hussain Saheb (1920), 
I. L. H. 43 Mad. 808.— IND. 


PART XIV. SECT. 2, SUB-SECT. 7.— 

B. 

1022 i. Infant may show cause against 
decree.] — ^Where a decree of foreclosure 
against an infant deft, does not reserve 
a day after his attaining twenty-one 
to show cause. Sc upon hla attaining 
his majority the infant applies upon 
affidavits to put in a new answer Sc 
raise a fresh defence, the relief asked 
cannot be obtained without a re- 
hearing of the cause. Upog the re- 
hearing of a cause, where the decree of 
foreclosure did not reserve a day to the 
infant : — Held : in decrees of fore- 
olosure against infant defts. a day to 
show cause after attaining twenty-one 
must be reserved to defts. — ^M air e. 
Kxbr (1850), 2 Or. 223.— 4)AN. 
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SeM, 2 . — Against infants: Svib’Bect. 7, B, dB: C.; 
sub^sects, 8 , 9 <£: 10, u4. <£? B,] 

1982 , .] — Williamson v. Gordon* 

No. 1029, ante* 

1033. When absolute in first instance — Whether 
where any defendants do not admit title of plaintiff.] 

— The ct. will not make an immediate decree of 
foreclosiire under 7 Geo. 2, c. 20, where any of 
defts. do not admit pltf.’s title. Qu, : whether 
the ct. will make such a decree against an infant. — 
Roe V. Wardle (1838), 3 Y. & C. Ex. 70 ; 2 Jur. 
640 ; 160 E. R. 618. 

1934. Where for infant’s benefit.] — Bnx- 

soN V* Scott (1856), Seton’s Judgments & Orders, 
.3rd cd., Vol. 2, p. 686 . 

Annotation : — Folld. Croxon v. Lever (1863), 3 Now Rep. 238. 

1935, .] — In a foreclosure suit, where 

the value of the mortgaged property is clearly 
less than the amount owdng to the mtge., the ct. 
will make an absolute decree for foreclosure against 
an infant, in consideration of pltf.’s paying the 
infant’s costs. — Croxon v. Lever (1863), 3 Now 
Rep. 238 ; 9 L. T. 597 ; 10 .Tur. N. S. 87 ; 12 W. R. 
237. 

AnnotfUion : — Folld. Bennett v. Harfoot (1871), 24 L. T. 86. 

^ 930 , ,] — Where, at the hearing of a 

foreclosure suit against the infant heiress-at-law of 
the mtgor., it appeared that the mortgaged pro- 
perty was not worth the money due on the mtge., 
4 & pltf. ofTcred to pay the costs of the infant deft., 
the ct. made a decree for foreclosure absolute in the 
first instance. — Bennett v, Harfoot (1871), 24 
L. T. 80 ; 19 W. R. 428. 

1937. .] — Judgment for an immediate 

foreclosure absolute against an infant granted, 
pltfs. offering to pay deft.’s costs of the action as 
between solr. & client, & defendant’s counsel not 
asking for liberty to redeem, or that an account 
should be taken of what was due to pltfs., upon the 
ct. being satisfied by evidence tliat the value of the 
property was not sufficient to pay the amount of 
the principal sum due on the mtge., together with 
interest & the costs of the action, & that it would 
be for the benefit of the infant to give judgment 
in that form. — Wolverhampton & Staffordshire 
Banking Co. v* George (1883), 24 Ch. D. 707. 

1938. .] — Judgment for foreclosure 

made absolute against an infant without giving 
time to show cause, the mtgee. offering to pay the 
infant’s costs as between solr. & client, & the 
guardian of the infant being of opinion that it was 
for the benefit of the infant that the order should 
be made, & there being evidence that the mtge. 
debt greatly exceeded the value of the property. — 
Youngb V. Cocker (1884), 32 W. R. 359. 

As to foreclosure gener^ly, see Mortgage. 

As to costs in foreclosure actions, see Mortgage. 

C. Decree of Sale against Infant Mortga>goT, 

1939. Whether immediately binding.] — Booth 
V, Rich, No. 1922, ante, 

1940. Equitable mortgage.] — Schole- 

FIELD V, Heafield, No. 1927, ante. 


Sub-sect. 8. — Injunction, 

See^ generally y Injunction. 

Whether granted against Infants — To restrain 
wast^Cutting down timber .] — See Agriculture, 
Vol. II., p. 70, No. 476. 


by misrepresentation.] — L bmprt^e v . Lanob, No. 

566, ante. 

1942. To restrain breach of contract — 

Where no action at law would lie.] — ^An indenture 
of apprenticeship entered into between pltf,, a 
teacher of stage-dancing, & an infant & her 
mother, contained covenants that during the 
term of the apprenticeship the services of the 
apprentice should be at pltf.’s disposal, that the 
apprentice should not enter into any professional 
engagement wdthout the written consent of pltf., 
& that pltf. should have the right to make pro- 
fessional engagements for the apprentice, & pay her 
for such services at rates mentioned* The imant 
having, without pltf.’s consent, entered into a 
professional engagement, pltf. applied .for an 
interim injunction : — Held : the application must 
be refused, as no action at law could lie against an 
apprentice. — Db Francesco v . Barnum (1889), 
43 Oh. D. 165 ; 59 L. J. Ch. 151 ; 6 T. L. R, 59 ; 
tneb nom. Francesco v. Babnum, 62 L. T, 40 ; 
54 J. P. 420 ; 38 W. R. 187. 

Annotation : — Reid. Evans v. Ware, [1892] 3 Ch. 502. 

1943. Contract for Infant’s benefit.] — 

Deft., an infant, in consideration of being employed 
by pltfs.. as a milk carrier, at a salary of 21s. per 
week, agreed not to carry on or serve in the business 
of a seller of milk, within five miles of pltf.’s place 
of business for two years after leaving pltfs.* 
service. The agreement was terminable at a 
week’s notice on either side. Deft, left pltfs.’ 
service a few days after he came of age : — Held : 
the agreement, as a whole, was an agreement 
for the benefit of deft., & an injunction granted 
to restrain a breach of it. — E vans v. Ware, [18921 
3 Ch. 502 ; 62 L. J. Ch. 256 ; 67 L. T. 285 ; 36 
Sol. Jo. 731 ; 3 R. 32. 

Annotations : — Folld. Morriott v. Martin (1899), 43 Sol. Jo. 

717. Reid. Farmers & Cleveland Dairies Co. v. HUey 

U893), 9 T. L. R. 260 ; Green v, Thompson (1899), 80 

L. T. 691 ; Morrison, Fleet r. Fletcher (19b0), 17 T. L. 11. 

95. 

1944. .] — Merbiott v. Martin 

(1899), 43 Sol. Jo. 717. 

1945. Where specific performance 

would not be decreed.] — Lumtjsy v. Ravens- 
croft, No. 199, ante. 

To restrain solicitation of customers — After 

termination of contract .] — See Nos. 136, 138, ante. 

See, also, No. 1951, post. 

Sub-sect. 9. — ^Appeal. 

Time for appeal .] — See R. S. C., Ord. 68, r. 15. 

1946. Extension — Whether mere Infancy 

sufilclent ground.] — The discretion given to the ct. 
by R. S. C., Ord. 68, r. 16, ought to be exercised 
on the principles stated by Cotton, L.J., in Re 
Manchester Economic Building Society (1883), 
24 Ch. D. 488, 499, &, leave ought not to be Ranted 
except upon very special terms. Here appet. 
had been properly represented by counsel in the 
ct. below, & it would be mischievous to hold the 
mere fact of her infancy a ground for extending 
the time for appealing (Coltjns, M.R .}. — Be 
Bradshaw, Bradshaw v . Bradshaw (1906), 50 
Sol. Jo. 439, C. A. 

Sub-sect. 10. — Costs. 

A. lAdbilUy of Infant, 

1947. liability for plaintiff’s costs.] — Where 
an infant is a deft, he certainly pays costs (per 

Where there is a reBldne & a share of 
that recddtie not severed from the 
corpus, dc the share Is bequeathed to a 
class, if there Is a conflict as to who 


To restrain sale of goods — Obtained 


PART XIV. SECT. 2, SUB-SECT. 10,— 

Ak, 

h. liabUiiy far plaintiff*8 costs-- 
Infant vrirngiyappeoi^byaUarney.]-- 


W^B V. Krkfb (1888). 22 h. R. Ir. L 

k. LUMtty for awn costs — Pt 
amt out of infant*s share of property.] 
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OuB.)* — Gardiner v. Holt (1744), 2 Stra. 1217 ; 
93 B. B. 1140. 

Annotation : — ^Refd. Dow v. dark (1833), 1 Or. & M. 860. 

194 , 8 . Infant wrongly appearing by at- 

torney — Costs of application to strike out.] — ^An 
infant deft, having appeared by attorney, the ct. 
ordered the appearance to be struck out of the 
filacer’s book, « that, if deft, should appear by 
guardian, his plea should be made conformable 
thereto ; & that deft, should pay pltf.’s costs. — 
Paget v, Thompson (1820), 3 Bing. 609 ; 1 1 Moore, 
C. P. 604 ; 130 E. B. 648. 

1949. False representation by infant.] — 

Chubb v. Griffiths, No. 407, ante. 

1950. Misrepresentation as to age.] — 

V. Lange, No. 566, ante. 

1951. Injunction granted to restrain.] 
— ^Where an injimction was granted to restrain 
an infant deft. &om representing that the business 
carried on by him was connected with the business 
carried on by pltf. : — Held : the ct. had juris- 
diction to order the infant deft, to pay the costs 
of the action. — ^Woolf v. Woolf, [1899] 1 Oh. 343 ; 
68 L. J. Oh. 82 ; 79 L. T. 725 ; 47 W. R. 181 ; 43 
Sol. Jo. 127. 

Annotation : — Oonsd. Leslie v. Sheill, [1914] 3 K. B. C07. 

1952. Agreement to pay such costs — Legal- 

ity.] — Pltf. in a probate action sought to establish 
the validity of a will as residuary legatee, & H., 
one of defts. as exor. & the trustee of an infant 
beneficiary under a will of testator earlier in date, 
sought to establish the validity of that will. 
During the course of the proceedings in the action 
a contract was made between pltf. of the one part 
& H. & the infant, who was also a deft., of the other 
part, whereby it was agreed that, whichever of the 
two wills was upheld by the ct., the costs of pltf. 
& of deft. H. & the infant should be paid out of the 
estate whether the ct. so ordered or notl The ct. 
pronounced in favour of the earlier will, & on 
application made refused to sanction the contract 
on behalf of the infant, & directed that pltf. should 
pay the costs of H. & the infant in the probate 
action. In an action by pltf. to recover his costs 
against deft. H. under the contract : — Held : the 
contract was not illegal, & deft, was personally 
liable upon it. — ^Prince v. Haworth, [1906] 2 
K. B. 768 ; 75 L. J. K. B. 92 ; 92 L. T. 773 ; 54 
W. R. 249 ; 21 T. L. R. 402 ; previoiis proceedings 
(1904), 20 T. L. R. 313. 

1963. Infant co-respondent.] — ^Petitioner 

obtained a decree of divorce against resp. & co- 
resp. ; — Held : the fact that co-resp. was an infant 
& had not appeared was no reason for not making 
an order against him for co^s. — Brockelbank v. 
Bbockelbank & Borlase (1911), 27 T. L. R. 
669 ; 66 Sol. Jo. 717. 

1954. Liability for own costs — Payable out of 
infant’s share of projperty — Construction of will.] — 

Construction of a will & settlement, as not com- 
prehending great grandchildren under the de- 
scription of children Sn grandchildren. Interest 
decreed to the full amount produced by a fund 
wrongfully withheld from the proprietor, at 4 per 
cent, upon a demand, established as a debt against 
the funds of others. Costs of the unsuccessful 
defence of an infant charged, not won the general 
fund, but upon his own share. — Orford (Earl) 


V. Churchill (1814), 8 Ves. 4s B. 69 ; 36 B. R. 
401. 

AnnotalioH : — Mentd. Sanderson v. Bayley (1838), 4 My. 8c 
Or. 56. 


1955. Partition action.] — ^To a bill 

for a partition, filed by the mtgee. of the life estate. 
Sc an undivided reversionary share in freehold 
premises, an infant deft., tenant in tail of an 
undivided share, did not appear ; on the 
application of pltf., under the 28th of the orders of 
October, 1842, the solr. to the suitors’ fee fund 
was appointed the infant’s guardian ad litem. At 
the hearing of the cause, the ct. directed pltf. to 
pay the infant’s costs, & charge them on his share. 
— Robinson v. Aston (1846), 6 L. T. O. S. 36 ; 9 
Jut. 224. 

1956. Settlement set aside as against 

infant.] — On setting aside a voluntery settlement, 
made by a trader while insolvent, in favour of his 
wife & an infant child : — Held .* as to the costs of 
the trustees & infant, the utmost the ct. could 
do was to make the decree without costs. — Elsby 
V. Cox (185^, 26 Beav. 96 ; 63 B, B. 832. 
Annotation: — ^Reld. Ideal Bedding CJo. v. Holland, 11907] 

2 Ch. 167. 


1957. Specific performance against lnfant.1 

— K. having agreed to ^ant a lease to B. died 
before granting it, leaving an infant heir. B. 
filed a bill against the infant for specific per- 
formance, which was decreed : — Held : each party 
should bear his own costs. — Longinotto v. 
Morss (1872), 26 L. T. 828. 

On originating summons.] — Secy furthevy 

Trusts & Trustees ; Wills. 

1958. Infant necessary but unwilling party — 
Costs payable by plaintiff.] — Short v. Bidge, 
[1876] W. N. 47. 

1959. Whether added to plaintiff’s 

costs.] — A person contracted for the purchase of a 
freehold estate, paid £100 deposit, & died intestate/ 
On a claim by the vendor against the heir-at-law, 
an infant. Sc also against the administratrix of 
the intestate, a resale of the estate was directed, 
Sc the proceeds Sc deposit were ordered to be 
applied in payment of the. purchase-money Sc 
interest & ms costs to pltf. Pltf. was directed, to 
pay the costs of the infant deft.. Sc add them to his 
own. — ^Popple v. Henson (1852), 6 De G. & Sm. 
318 ; 21 L. J. Ch. 311 ; 19 L. T. O. S. 44 ; 64 
B. R. 1134. 


.] — The ct. has no juris- 
diction to order payment out of the suitors’ fund 
of the costs incurred by the solr. of the suitors’ 
fund as guardian ad litem of an infant deft. — 
Fraser v. Thompson (1869), 4 De G. & J. 669 ; 
46 B. R. 266 ; svb nom. Frazer v. Thompson, 34 
L. T. O. S. 20 ; 7 W. R. 678, L, C. & L. JJ. ; 
subsequent proceedingsy sub nom. Frazer v. 
Thompson (I860), 1 Gift. 337. 

Annotation : — Mentd. Whelan v. Palmer (1888), 36 W. K. 
587. 

Costs on petition for nullity of child’s marriage.] 

— See Husband & Wife, Vol. XXVII., p. 466, 
No. 4866. 


Costs In foreclosure actions.] — See Mortgage. 


B. Liability of Guardian ad litem. 

1961. General rule — ^No liability except in case 
of misconduct.] — The guardian ad litem ot an infant 


are the membera of a class, there being 
strong presumptions in favour of 
oertam infants, 8c suoh infants have 
been added as defts. at tbe suggestion 
of the ot., Sc the guardian aa litem 
of the infants has attended the pro- 
ceedings, the imardian ad Utem is 
entitled to reonve out ot the estate 
the reasonable costs incurred by his 


being n^e a party 8c his taking part 
in the prooeedlnga. — Bradley v* Reid 
(1907), 26 N.Xl. R. 925.— N.Z. 

1 , Promise not to plead 

infanog .] — Costs refused where the 
defence of iofanoy was suooessf ally set 
up, on the ground that a representa- 
tion had b^n made that the detenoe 


wonld not be set up, thus prejudicing 
pltf. — Simeon v, Gullivan (1900), 40 
N. S. R. 697.— CAN. . 

PART XIV. SECT. 2, SUB-SBOT. 10.— 

B. 

m.JoinXty 4b severally wUh infami.] 
— Infan action of lUiatloxia 8c aliments 
against a nUnor, defender’s tatber 
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Sect. 2. — Against infants : Syb-secL 10, Sect 3 : 

Svb^secl, A* & B, (a) d: 

deft, raising an unsuccessful defence, will not be 
ordered to pay the costs of the suit unless it is a 
case of gross misconduct on his part. — ^Morgan t?. 
Morgan (1865), 6 New Bep. 427 ; 12 L. T. 199 ; 
11 Jur. N. B. 233. 

See, also, Executors, Vol. XXIII., p. 272, 
No. 3356. 

Costs of solicitor appointed by court to be guardian 
ad litem.] — See B. 8. 0., Ord. 65, r. 13. 

1962. On application of plaintiff.] — In a 

foreclosure suit, some of defts. being infants, the 
Bolr. to the suitors* fund was, upon pltf.’s applica- 
tion, appointed their guardian & it was helcfthat 
pltf. should pay the guardian’s costs. — Harris v, 
Hamlyn (1849), 3 De G. & Sm. 470 ; 18 L. J. Ch. 
403 ; 13 L. T. O. S. 399 ; 14 Jur. 55 ; 64 E. B. 
566. 

1963. Apportionment as between several 

defendants — Separate set.] — Where, upon the 
application of pltf., the solr. of the suitors* fund, 
who also acted for other defts. appearing in formd 
pauperis, was appointed guardian ad Utem of an 
infant deft., & pltf. was ordered to pay the infant’s 
costs, the ct. refused to apportion the costs between 
the several defts., & allowed the solr. of the suitors’ 
fund the infant’s full costs. — Frazer v. Thompson 
(1860), 1 Giff. 337 ; 29 L. J. Ch. 402 ; 65 E. B. 
945. 

1964. Whether taxed as between solicitor & 
client — Or party & party.] — ^An action for a tort 
having been brought against an infant, no appear- 
ance was entered for him, & on pltf.’s application 
the official solr. was assigned guardian ad litem to 
deft., & he delivered a defence on behalf of deft. 
At the trial the issues were found by the jury in 
favour of pltf. with £450 damages, & judgment was 
entered for him accordingly ; & it was ordered that 
l)ltf., should pay the costs of the official solr., as 
guardian ad litem of deft., to be taxed by the 
master : — Held : there being in the order no special 
direction to the contrary, B. S. C., Ord. 65, r. 13, 
did not apply & the costs must be taxed as between 
party & party. — Eady v, Elsdon, [1901] 2 K. B. 
460 ; 70 L. J. K. B. 701 ; 84 L. T. 615 ; 49 W. B. 
595 ; 45 Sol. Jo. 520, C. A. 

1965. .] — Goatly V. Jones, 

[1907] W. N. 161. 

Annotation : — Reid. Jackson v. Jackson, [1908] P. 308. 


Sect. 3.— COMPROMISES AND CONSENTS. 

Sub-sect. 1. — Oompromisbs. 

A. In General, 

See, generally, B. S. 0., Ord. 22, r. 15. 

Power of court to sanction.] — See Sub-sect. 1, B. 
(5), post, 

1966. Whether binding on Infant.] — Although 
an infant agree not to bring a writ of error, it 
binds him not ; but he may assign his infancy for 
error.— Stern v, Bern (1735), Lee temp. Hard. 
104 ; 95 E. B. 65. 

1967. Agreement to settle action.] — Pltf., 

an infant, commenced an action by his next friend 
for wages & damages for assault, false imprison- 
ment, &, malicious prosecution. He voluntarily 
came to deft. So offered to take 30s. in respect of all 
his claims as he wished to go abroad, which was 
paid him, & he signed an acknowledgment that 
all his wages had been paid, & that he had brought 
the other claims out of vengeance. The next 
friend continued the action, pltf. came over to 
give evidence. Deft, pleaded the agreement in 
bar to the action. The jury found for deft, as to 
the wages malicious prosecution, but for pltf. 
upon the false imprisonment with £20 damages. 
The infant never ratified the agreement ; — Held : 
the infant was not bound by the agreement, so as 
to make it a bar to the action. — ^Mattei v. Vautro 
(1898), 78 L. T. 682. 

1968. Acceptance of compensation for 

accident — While In employment.] — ^An apprentice 
who was an infant, met with an accident in the 
course of his employment, & he agreed with his 
employers to accept a weekly payment amounting 
to half his wages in compensation, & signed a 
receipt, which stated that he elected to accept this 
sum under Workmen’s Compensation Act, 1897 
(c. 37), in full satisfaction & discharge of all claims 
for compensation. Subsequently he brought an 
action against his employers at common law for 
damages in respect of tl^e same injuries, based on 
their negligence in not having fenced the machine 
plane : — Held : the Act by including an apprentice 
in the general word “ workman ” did not alter 
the law applicable to contracts made by infants, 
&, it not being for the infant’s benefit to accept 
compensation under the Act, his election to accept 
the same did not bind him, his claim under the 
Act was therefore no bar to his common law right 
to sue. — Stephens v, Dudbridge Ironworks 


oIbo called as his curator In law & 
entered appearance. Before the sum- 
mons was served defender's fathei 
wrote to pursuer espousing: his son's 
cause & stating: that he was prepared 
to furnish him with means to enable 
him to g:o to the hig:hest ct. in the 
land. After a proof decree was 
granted by the sheriff substitute ag:ainBt 
defender who appealed to the sheriff 
& afterwards to the Ot. of Session but 
in both cts. the sheriff substitute's 
decision was upheld. The father took 
an active part in the conduct of his 
son's defence //cW : the father as 
<^jator was liable Jointly & severally 
jnth his son In the whole expenses of 
ttie cause.— RoDQKR v. Wriu, (19171 
S. C. 300 ; 64 Sc. L. R. 254. — SOOT. ^ 

PART XIV. SECT. 8, SUB-SECT. 1.— 

Al. 

hinAing on in/anf.]— 
One of the palsies executl^ an agree, 
meat to submit to the provlslonsof % 
will' was, to the knowledgre of all 
interested, under age at the time of 

! no answer 


UUT7 tuLciub aiber 

twenty -one, e^^nst parties who 


obtained the benefits of the will 
intended for them, notwithstanding 
the want of mutuality at the time of 
the agreement. — v. Strath - 
EKNB (1878), 26 Gr. 62.— CAN. 

1 966 ii. . 1 — Where a compromise 

was alleged to have been entered into 
by a mother on behalf of her two 
nunor sons on the one hand Sc an adult 
member of the family on the other, 
agreeing to give the latter more than 
had been awarded by a Judicial 
decision: — Held : the compromise was 
not binding on the minors. — Dhab- 
MAJI Vaman V, Gurrav Shrinibas 
(1873), 10 Bom. 311.— IND. 

1966 ill. . 3 — The compromise of a 

suit on behalf of a minor mthout the 
leave of the ot. is voidable under Civil 
Procedure Code, s. 462, Sc can be 
avoided by the minor on his attaining 
majority. It can be avoided before 
that time. The sect, applies to a 
compromise of execution proceedings. 
— ViRUPAKSHAPA V, SHIDAPPA SC Ba- 
s^A (1901), I. L. H. 26 Bom. 109.— 
IND. 

1966 iv. ,] — In some oases In 

which an award by arbitrators cannot be 


supported as such, it is still capable of 
support on the ground that the award 
represents what is in effect the out- 
come of a family compromise. But 
such a compromise, if It has the effect 
of postponing indefinitely the rights 
of minor reversionary heirs. Is not 
binding on the minors even though 
they were sufficiently represented In 
the proceedings resulting in the 
award. — Kam Bahadin Sen v, Ma- 
han ath Ganebh Bhaqat (1923), 
I. L. R. 2 Pat. 654.— IND. 

1966 V. .] — ^Murphy v. Smith, 

[1920] S. C. 104.— SCOT. 

1967 i. Agreementto settle action.] 

— CoixiBR V. UNION Trust Co., He 
Leslie (1913), 24 O. W. H. 761 ; 4 

0. W. N. 1465 ; 12 D. L. It. 4.— CAN. 

% 

n. What amounts to — Abandon- 
ment.] — The abandonment of an issue 
does not amount to a oompromise. Sc 
if the suit is being conducted by a 
guardian on behalf of a minor, leave 
of the ot. is not necessary under Code 
of dvll Procedure, s. 462, for such 
abandonment. — Venkata Narabimha 
Naiduv. BhashyakabluNaidu U899), 

1. L. R. 22 Mad. 638.— IND. 



Part XIV. — ^Leqal Proceedings. 


329 


Co., [1»04] 2 K. B. 226 ; 73 L. J. K. B. 739 ; 90 
L. T. 838 ; 68 J. P, 437 ; 62 W. B. 044 ; 20 
T. L. B. 492 ; 48 Sol. Jo. 474 ; 6 W. C. C. 48, C. A. 

Armotaiion : — Expld. Cribb v. Kynoch (No. 2), [1008] 2 K. B. 

551. 

See, generally, Mabtbb & Servant. 

1969. Power of court to compel.] — Norton v. 
Stbinkopf, No. 1982, post. 

1970. ,] — Be Birchall, Wilson v. 

Birchall, No. 1984, post, 

1971. Pleading — Benefit to Infant must be 
averred.] — In an action by an infant, for negligence, 
it is not sufficient in an equitable plea to allege that 
defts. paid a sum of money to a third person at 
pltf.^8 request in discharge of the cause of action, 
unless there is a distinct averment that such pay- 
ment was beneficial to pltf . — Atkinson v. I^ondon, 
Brighton & South Coast Ry. Co. (1868), 2 New 
Rep. 126. 

B. Sanction of Court, 

(a) Necessity for. 

See R. S. 0., Ord. 22, r. 15. 

1972. General rule.] — bill was filed to establish 
the right of an infant to a moiety of an estate. 
At the hearing of the cause an issue was directed 
to ascertain the legitimacy of pltf., upon which 
his right depended. Before the trial commenced 
an agreement for a compromise was entered into, 

signed by the counsel both of pltf. & deft., by 
which the estate was to be divided equally between 
their respective clients, each of whom was to pay 
his own costs. Deft, consented to carry the 
agreement into effect, but he subsequently refused 
to abide by it ; — Held : from the want of reciprocity 
the ct. would not interfere unless it were for the 
benefit of the infant ; but that, as this agreement 
was beneficial to the infant, the ct. would have 
given its sanction to it ; but. in consequence of the 
want of reciprocity arising from pltf.’s infancy, the 
ct. refused to enforce the agreement upon the 
withdrawal of the consent of deft. : the counsel 
of deft, had an implied authority to enter into 
the agreement ; an order of ct. to give effect to it 
was not necessary ; & deft, must pay so much of 
pltf.’s costs of preparing for the trial as became 
useless by the refusal of deft, to carry out the 
agreement ; the former order must be continued 
& the trial proceeded with ; & the costs of the 
petition on which the order was made must be 
costs in the cause. 

[The agreement] would not be sanctioned by 
the ct. unless the agreement were considered 


beneficial to the infant (Lord LangdaIiE, M.R.). — 
Hargrave v, Hargrave (1850), 12 Beav. 408 ; 19 
L. J. Oh. 261 ; 16 L. T. O. S. 640 ; 14 Jur. 212 ; 50 
E. R. 1117. 

Anmtaiion : — Befd. Swinfon v. Swlnfen (1857), 1 C. B. N. S. 

364. 

See, also, No. 1967, ante, 

(b) Potoer of Court to Sanction, 

See, generally, R. S. C., Ord. 22, r. 16. 

1973. Where compromise for benefit of infant.]-^ 

Doe d. Millbu v, Noden, No. 590, ante, 

1974. .] — ^A proposed compromise of a suit 

appearing to be for the benefit of an infant deft., 
the ct. sanctioned it, without a reference to the 
master. — Lippiat v, Holley (1839), 1 Beav. 423 ; 
48 E. R. 1004. 

1975. Power discretion^y.] — ^Where an 

arrangement had been entered into as to a con- 
tingent interest which was subject to the trusts of 
a settlement in which infants were concerned, the 
ct. refused to carry it out, though the arrangement 
was clearly beneficial for the infants. — ^D ay v. 
Day (1845), 1 Holt, Eq. 223 ; 6 L. T. O. S. 143 ; 
9 Jur. 785 ; 71 E. R. 729. 

Annotation : — N.P. Re Wells, Boyer v. Maclean, [1903] 1 Ch. 

848. 

1976. Benefit of infant.] — Hargrave v, 

Hargrave, No. 1972, ante, 

1977. .] — The ct. in sanctioning an 

arrangement on behalf of infants considers not 
only their pecuniary interest but its effect as a 
family arrangement. — Micholls v, Corbett 
(1865), 34 Beav. 376 ; 65 E. R. 680 ; on appeal, 
3 De G. J. & Sm. 18, L. JJ. 

1973 . .] — The expediency of a compronuse 

between the owners of an estate, & other parties, 
one of whom was an infant, depended on the value 
of the estate. The information &» evidence as to 
the value upon which the other parties consented 
to, & the Ct. of Ch. sanctioned the compromise, 
was aU furnished by the owners. The owners 
had at the time in their possession other more 
detailed information ; which would probably 
have put the ct. upon inquiry, & led to its dis- 
covery that the value had been under-estimated : 
— Held : this was a sufficient ground for setting 
aside the compromise at the suit of the infant. 

This ct. has power to compromise the rights & 
claims of infants Sc persons under disabilities, 
where those rights & claims are merely equitable, 
has not been So cannot be disputed. It is a power 
which has been continually exercised by the ct. 


PART XIV. sect. 3, SUB-SECT. 1.— 

B. (a). 

1972 I. OeneraJt rule ,] — ^Where a com- 
promise of a suit is entered Into on 
behalf of an Infant deft., the approval 
of the ct. to such compromise must ho 
express, & will not he Inferred from the 
Bubsequent passing: of a decree in 
terms of such compromise. Without 
such approval, the compromise will 
not hind the infant & will be set aside 
at his instance. — Sharat Chundbir 
Ghose V. Eartik Chunder Mitter 
(1883), I. L. R. 9 Calc. 810 ; 12 C. L. 11. 
455.-~lND. 

1972 ii. . ]— ARUNAOH ALAM Chetty 

V, Mbytappa Chetty (1897), I. L. R. 
21 Mad. 91.-~IND. 

1972111. .] — Where the gruardlan 

ad litem of certain minors assented on 
their behalf to a compromise, which 
compromise was accepted by the ct. 
& a decree passed thereon, & was 
found not to be prejudicial to the 
interests of the minors: — Held: the 
minors could not, after the decree 
based upon the compromise had become 


final, succeed in a suit to set aside on 
the sole gn:'ound that the ct. had not 
previously gdven leave to the gruardlan 
to enter into the compromise. — Aman 
Singh v, Narain Singh (1897), I. L. R. 
20 AU. 98.— IND. 

1972 iv. .] — The compromise of 

a suit on behalf of a minor without the 
leave of the ct. is voidable. — Virupak- 
SHAPA V, Shidappa & Basappa (1901), 
I. L. R. 26 Bom. 109.— IND. 

1972 V. .] — Manohar Lal v, 

Jadunath Singh (1906), I. L. R. 28 
All. 585 ; L. R. 33 Ind. App. 128 ; 10 
G. W. N. 898.— IND. 

o. Compromise by guardian ap^ 
pointed under Court of Wards Act, 
1879.] — A guardian appointed under 
above Act, on behalf of minors, has 
power to^ompromise proceedlnM in a 
civil ct., to which the nunors are defts. ; 
upon the guardian assenting to an 
agreement of compromise it Is neces- 
sarUy recorded by the civil ct. under 
Civil Procedure Code, 1882, s. 375 ; So 
its validity does not dejHjnd upon its 
terms having been examined So 


approved by the civil ct. — Nakimo 
Dkwani V, Pemba Diclen (1920), 
Ii. R. 48 Ind. App. 27. — IND. 

PART XIV. SECT. 8, SUB-SECT. 1.— 

B. (b). 

1973 L . Where compromise for benefit 
of infant,}— In sanctioning compro- 
mises on behalf of minors, the order 
should state in terms that the question 
whether the compromise was for the 
benefit of the minors was considered. 
— Qovindasami Naidu V, Axagiri- 
SAMi Naidu (1906), 1. L. R. 29 Mekd. 
104.— IND. 

1973 ii. .1 — ^Blairv. Crawford, 

[1906] 1 I. R. 678.— IR. 

p. Where guardian ad litem db-* 
feels ,} — The guardian ad litem of three 
minors having agreed to compromise 
a suit So having sigmed^a petition 
embodying the terms Arrived at^ 
undertook to present the petition at 
the next sitting of the ct. Leave of 
the ot. had not been obtained ; So 
at the time appointed the pruardian 
declined to present the petition Sc 
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S(*ci, 3 . — Compromises and consents: Suh^seci* 1, 
B. (&), (c) W, cfc C.3 

& results almost necessarily from the jurisdiction 
which the ct. exercises over trustees. In the 
exorcise of that jurisdiction the ct. may in general 
order the trustees to deal with the trust property 
in whatever mode it may consider to be for the 
benefit of cesHus que trust who are infants or under 
disabilities (Tubnbr, L.J.). — Brooke v. Mostyn 
(Loud) (1804), 2 De G. J. & Sm. 373 ; 6 New 
Kep. 206 ; 34 L. J. Ch. 65 ; 11 L. T. 392 ; 10 
.Jur. N. S. 1114 ; 13 W. R. 116 ; 46 E. R. 419, 
L. JJ., revsd. on other grounds, svib nom. Mostyn 
V, Brooke (1866), L. R. 4 H. L. 304, H. L. 

JunofalUyns : — Consd. Fadelle v. Bernard (1871), 19 W. II. 

/)/i5 : Re Well«. Boyer r. Maclean, [1903] 1 Ch. 848. 

Refa. Micholla v. Corbett (1865), 3 De G. J. & Sm. 18. 

Mentd. Coaks v, Boswell (1886), 11 App. Cas. 232. 

1979. .] — Pltf., an infant, brought an action 

by her next friend in the county ct. to recover for 
p(;r8onal injuries sustained by her through the 
alleged negligence of deft. At the trial a judgment 
of nonsuit was pronounced, & it was suggested 
til at if theic was no appeal deft, would not ask for 
costs. Pltf.’s counsel agreed to this, & the judg- 
ment was entered without costs. Pltf. was with- 
out means. On an application on her behalf for 
a new trial : — Held : the agreement was of no 
benefit to the infant, & was not binding on her. 

This is an action by an infant by means of her 
next friend, who, undoubtedly has the conduct of 
the action in his hands. If, however, the next 
friend does anything in the action beyond the mere 
conduct of it, whatever is so done must be for the 
benefit of the infant & if in the opinion of the ct. 
it is not so, the infant is not bound. . . . The 
position of the infant is such that no costs can be 
recovered from her either directly or indirectly 
for she has no estate. . . . The next friend alone 
is liable for costs (Lord Esher, M.R.). 

The only reason that the next friend of an infant 
is entitled to bind the infant in matters connected 
with the cause is that he is the officer of the ct. 
to take all measures for the benefit of the infant in 
the litigation in which he appears as next friend 
(Bowen, L.J.). 

A next friend has no power to enter into a com- 
promise by which the infant gives up a right & the 
next friend obtains a benefit (^y, L.J.). — 
Rhodes v, Swithenbank (1889), 22 Q. B. B. 677 ; 
68 L. J. Q. B. 287 ; 60 L. T. 856 ; 37 W. R. 457 ; 

5 T. L. R. 362, 0. A. 

1980. .] — Re Wells, Boyer v. Maclean, 

No. 446, ante, 

1981. Only in pending litigation.]-- Peto v, 
Gardner, No. 1989, post, 

1982. Where other adult parties Insist on strict 
rights.] — By indenture of settlement A. assigned to 
11. & N. a debt due to her by H. & Co., upon trust, 
after the marriage to permit the sum to remain in 
the hands of H. & Co., until request was made by 
her to have it called in, & thereupon or upon her 
death upon trust to call it in, with power to the 
trustees at any time, with A.*s consent, to call in 
the money, giving three month’s notice to H. & Co. 
H. & Co. stopped payment, & made a compromise 
with their creditors, & A. then gave notice to H. 

6 N. to call in the money. N. accordingly called 
on H. & Co. to pay, &, they not doing so, filed a 
pm against H. &> the cesiuis que trust (not Tmiking 

partners in the firm parties) praying 
that the trusts might be carried out under the 


direction of the ct., &; that he might be indemnified, 
& gave notice of motion for a decree according to 
the prayer of the bill : — Held : under this notice 
pltf. was entitled to all the relief he could have had 
at the hearing ; if the adult cestuis que trust 
insisted on their strict rights, the ct. coul<l exercise 
no discretion on behalf of the infant cestuis que 
trusty as to accejpting the compromise offered ; 
8c H. must be considered either as having neglected 
his duty in not getting in the money, or else that 
at the expiration of time months from the receipt 
of the notice he had the money in his hands, 8c in 
either case would be liable to have a decree made 
against him for payment of it. — ^N orton v. 
Stbinkopp (1853), Kay, 45 ; Kay App. 10 ; 2 
Eq. Rep. 777 ; 23 L. J. Ch. 36 ; 22 L. T. 6. S. 169 ; 
2 W. R. 34 ; 69 E. R. 20. 

1988. Equitable claims.] — ^Brooke v. Mostyn 
(Lord), No. 1978, ante, 

1984. Consent of legal advisers — Necessity for.] — 

The ct. cannot make a compromise of an action 
binding on infant parties without the consent of 
their legal advisers. 

The ct. can approve of a compromise on behalf 
of infants, but it cannot force one upon them 
against the opinion of their advisers. The practice 
has been ... to require not only that the com- 
promise should bo assented to by the next friend 
or ^ardian of the infant, but that his solr. should 
make an affidavit that he believes the compromise 
to be beneficial to the infant 8c that his counsel 
should give an opinion that he considers it to be so 
(Jessbl, M.R .). — Re Birchall, Wilson v, 
Birchall (1880), 16 Ch. D. 41 ; 44 L. T. 113 ; 29 
W. R. 27, C. A. 

Annotaiioi ^, : — FoUd. Re Allan, Havelock v. Havelock (1881), 

44 L. T. 168. 

1985. Exercise of power — So as to charge infant’s 
estate.] — Chetwynd v, Fleetwood (1742), 1 
Bro. Pari. Cas. 300 ; 1 E. R. 680, H. L. 

A7inotation : — Mentd. Codrington v. Lindsay (1873), 8 

Ch. App. 578. 

(c) What Compromises will he sanctioned. 

Compromises for infant’s benefit .] — See Nos. 
1973-1980, ante, 

1986. Compromise of suit against trustees — To 
recover lost trust funds.] — Hopgood v. Parkin 
(1870), as reported in L. li. 11 Eq. 74, L. JJ. 

Annot^iona : — Reid. Re Spelglit, Speight v. Gannt (1883), 

22 Ch. D. 727. Mentd. Re Pearson, Oxley v. Soarth (1884), 

51 L. T. 692 ; Re Partington, Partington v, Allen (1887), 

67 L. T. 654. 

1987. .] — Maclabbn V. Stainton 

(1871), L. R. 11 Eq. 382. 

Annotation: — Mentd. Re Foster, Lloyd v, Carr (1890), 45 

Ch. D. 629. 

1988* ,] — One of several cestuis que 

trust brought an action against the trustees oi a 
settlement claiming execution of the trusts, & that 
the trustees might be charged with any loss on 
alleged improper investments. Judgment was 
pven for execution of the trusts & inquiries as to 
investments. Certain other cestuis que trust 
(infants) were served with the judgment, 8c had 
leave to attend. Before certificate a compromise 
was effected which on a petition in the action was 
sanctioned on behalf of the infants. The petition 
did not refer to the alleged improper investments, 
but the fact of the investment complained of 
having been made appeared in the answers of the 
trust^s to interrogatories administered to them 
in that action. After the infants came of age they 


opposed a decree being passed In 
terms. Upon pltf. seekhig to ha 
the compromise enforced ; — ‘ 
asmuch as leave of the ot. had x 


l>®f a asked for, & the gnardian had 
pbl^ted to theXot. pasfing a decree 
In terms of the oompromise, the ot. 
had no power to enforoe the compro- 


mise, even though the terms of it 
might appear to be beneflolal to the 
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brought an action against the trustees on the same 
grounds as those relied upon by pltf . in the former 
action : — Held : the que^ion as to the breach of 
trust was not rea judicata pltfs. in the second 
action were not estopped by the former proceed- 
ings. — ^WORMAN V, WORMAN (1889), 43 Ch. B. 
290 ; 61 L. T. 637 ; 38 W. R. 442. 

1989. Compromise affecting infant’s contingent 
interests.] — (1) A ct. of equity has not authority, 
where there are no litigated rights, to withdraw 
personal property settled by deed on infants, & 
give it to others, in consideration of other property 
to be brought into settlement ; even though the 
arrangement be beneficial for the infants. 

Infants were entitled, under a settlement, to 
personal property, subject to the contingency of 
live persons dying in the lifetime of A., & subject 
also to other contingencies ; & were also entitled 
to other personal property subject to various 
contingencies. It was proposed to withdraw the 
last-mentioned property from the settlement ; &, 
instead thereof, to remove all the contingencies 
from the first-mentioned property, except that 
of the five persons dying in the lifetime of A. The 
master reported in favour of the arrangement, & 
the ct. was of opinion that it would be beneficial 
for the infants : — Held : the ct. had not authority 
to direct the arrangement to be carried into effect. 

(2) WTiere there is a matter in dispute it is 
consistent both with principle & practice for a 
ct. of equity to compromise it on behalf of infants 
on reasonable grounds. — Peto v, Gardner (1843), 
2 Y. & C. Ch. Cas. 312 ; 12 L. J. Cli. 371 ; 7 Jur. 
969 ; 63 E. R. 137. 

Annotations: — As to (1) Folld. Day v. Day (1845), 5 

L. T. O. S. 143. N.F, lie WcUp, Boyor v. Maclean, [1903] 

1 Ch. 848. 

1990. .] — Day v. Day, No. 1975, ante, 

1991. Conversion of contingent rights — 

Into rights in possession.] — He Wells, Boyer v, 
Maclean, No. 446, ante, 

1992. Compromise on validity of will.] — Semble : 
In an action as to the validity of a will when terms 
of compromise are agreed to by the parties who 
are aui juris the Ct. of Probate will not make an 


order binding married women or infants to the 
terms of a compromise. — Norman v. Strains 
(1880), 6 P. D. 219 ; 50 L. J. P. 39 ; 45 L. T. 191 ; 
29 W. R. 744. 

1993. Release of life Interest — In consideration 
of annuity.] — ^Where there was an equitable tenant 
for life of a house, valued at £320 a year, subject 
to a condition requiring residence, & some of the 
remaindermen were i^ants, the ct. being of 
opinion that the condition was not void under 
Settled Land Act, 1882 (c. 38), s. 61 : — Held : the 
ct. could sanction an agreement between the 
tenant for life & the trustees whereby the tenant 
for life should release to the trustees her Ufe estate 
in the house in consideration of their paying to her 
out of the general trust estate an annmty of £275. — 
Re I'rbnchard, 'I'benchard v. Trenchabd, 
[1902] 1 Ch. 378 ; 71 L. J. Ch. 178 ; 86 L. T. 196 ; 
50 W. R. 260 ; 46 Sol. Jo. 231. 

Annotation : — Mentd. Re Sinipson, Clarke v, Simpson, 

[1913] 1 Cli. 277. 

(d) Requirements Prior to Sanction, 

1994. Affidavit — That compromise for infant’s 
benefit — Counsel’s opinion.] — ^A compromise on be- 
half of infants is to be cmtained upon petition, 
supported by an affidavit of a solr. that counsel’s 
opinion has been given that the compronaise is for 
the benefit of the infants. — G ray v, Paul (1877), 
46 L. J. Ch. 818 ; 25 W. R. 874. 

1995. .] — Re Bircilall, Wilson v, 

Birchall, No. 1984, ante, 

1996. Affidavit of guardian ad litem.] 

— Re Swain, Bbetp v. Ward, [1918] 1 Ch. 574, 
C. A. 

1997. Separate representation of Infants required 
— Where conflicting interests.] — H owe v, Robin- 
son ^890), Times ^ July 7. 

C, Setting Aside Compromise, 

1998. General rule.] — ^B rooke v, Mostyn 

(Lord), No. 1978, ante, 

1999. Grounds for — Fraud on part of person 
claiming benefit of compromise.] — B rooke v, 
Mostyn (Lord), No. 1978, ante. 


PART XIV. SECT. 3, SUB-SECT. 1.— 

B. (0). 

1989 i. Compromise affecting infanVs 
contingent interests,]— It cannot be 
asHunied that a ot. in sanctioning a 
compromise &; passing a decree in 
pursuance of It, Intended* to do what 
was unlawful. Where such a decree 
directs the sale of a minor’s property 
in which the minor heul only a spes 
etuccessionis os reversioner, it must 
be assumed that it directed the sale 
only of such interest as the minor 
then possessed in the property, which 
in the eye of law, was ml. — Bhogaraju 
Vbnkatarama Jogiraju V. Addbpaixi 
Seshatta (1912), I. L. 11. 35 Mad. 
660.— IND. 


PART XIV. SECT. 3, SUB-SECT. 1.— 

C. 

1998 i. Oeneralrule,] — Aoompromise 
by a guardian under proper advice 
when sanctioned by the ot. cannot be 
set aside on any ground which would 
be insufficient to set aside a compromise 
between persons sui juris, — Ilaohayi 
K urnALi Haji v, Udumpumthala 
Kunhi Putha (1906), 1. L. K. 29 Mad. 
68.— IND. 


1999 1. Grounds for — Fraud on part 

Sse,] 


oom- 


of^son claiming benefit of comprom 
— The ct. refused to set aside a o 
promise by the former guardian of 
ffitf. of a claim against his estate for 
debt after sixteen years, pltf. having 
tailed to prove that the suit was 
flotltions. &; the compromise fraudulent 
He oollusive. — Baboo Lbkbaj Hoy v. 
Baboo Mahtabohukd (1871)* 10 


B. L. R. 35 ; 14 Moo. Ind. App. 393 ; 
17 W. II. 117.— IND. 

q, Party subsequently found 

legally entitled to nothing,] — ^When parties 
enter Into a compromise, or family 
arrangement, in order to avoid liti- 
gating the question as to whether one 
of the parties is entitled to certain 
property or not, such oomnromise will 
not be set aside, althongn it should 
eventually turn out that the party 
taking something imder the oom- 
promise was in reality legally entitled 
to nothing. — D hakmaji Vaman v, 
Gurrav Shrinibas (1873), 10 Bom. 
311.— IND. 

y, Misapprehension of ma- 

terial facts,] — A compromise had 
been entered Into by the parties dc 
sanctioned by the ot. \mder a mis- 
apprehension of material facts : — 
Held : pltf. was entlUed to have the 
compromise set aside, & the parties 
restored to their rights in a former suit 
at the time it was eileoted. — B ibbb 
Bolomon V. Abdool Azbbz (1881), 
I. L. H. 6 Calc. 687 ; 8 O, L. R. 169.— 
IND. 

t, Minor given less than 

entitled to,] — ^Where a decree to which 
a minor is a party has been com- 
promised. with leave of the ot. the 
oompronnse oannot be subsequently 
re-opened by the ot. proprio motu on 
the ground that it gave the xulnor 
less property than he was entitled to 
under the decree. The modes in 
which such an order can be Impeaobod 
are by review or by suit. — ViRU- 
pakbhappa V, Shidafpa 6c Basappa 


(1901), I. L. R. 23 Bom. 020.— IND. 

a. Kffect of — On right of appeal.] 
— In a suit brought on behalf of an 
infant daughter by her mother as 
guardian, a decision was given partly 
for & partly against deft., who there- 
upon uled an appeal, which he after- 
wards withdrew in accordance with 
the terms of a compromise purporting 
to have been made with the mother & 
daughter. Subsequently, at tbo suit 
of the daughter, the oompromiso was 
set aside as fraudulent 6c oollusive, & 
a review of the original decision, in so 
far as it was adverse to pltf.’s interest, 
was allowed. Deft, then applied that 
his appeal might bo reviv^, but his 
application was rejected by the High 
Ct., on the ground that ho had deprived 
himself of his opportunity of appeal 
by his own fraudulent oonduot: — 
Held : the efleot of setting aside the 
oompromlse was to remit both parties 
to their original rights, St if pltf. was 
to be allowed to be heard against so 
much of the original judgment as was 
unfavourable to her, deft, must 
similarly be heard against so much 
of the same judgment as was unfavour- 
able to him. — Khajooboomissa «. 
Rowshan Jbhan (1876), I. L. R. 2 
Calc. 184; 26 W. R. 36 ; L. R. 3 
Ind. App. 291. — IND. 

b. Modes of impeaching decree,)— 
EaBMALI RaHIMBHOY V , RAEffMBaOT 
Habibbhoy (1888), 1. L. R. 13 Bom. 
137.— IND, 

O. .1 — ViRUPAKSHAPPA V, 

Seidappa St Babappa (1901), 1. h * R. 
23 Bom. 620.-^D. 
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Sect. 3, — Compromises and consents: Stib-sect. 1, 
C. : sub-sect. 2. Sects. 4 dc 5.] 

2000, Misstatement as to age of plaintlff- 
Already sanctioned by court in respect of other 
infants.] — An order was made on a petition, which 
was expressed to be made by consent of one of 
resps., who was throughout the proceedings 
treated as an adult, although in fact she was under 
age, & the order was enrolled. On attaining her 
majority, resp. filed her bill to set aside the order. 
It appearing that another infant in the same 
interest as pltf. had been a party to the petition, 
on whose behalf the ct. had ascertained that the 
order was one wliich ought properly to be made, 
having regard to the interests of the latter infant, 
the ct. refused to set aside the order, on the gz'ound 
of the misstatement as to the age of pltf. — 
Fadellk V . Bebnabd (1871), 19 W. R. 555. 


parties are infants, agrees that a certain course 
should be taken in the suit, cannot afterwards 
object that his consent does not bind him b^ause 
the other parties were infants & could not consent. 
— ^PiSANi V . A.-Q. FOR Gibraltar (1874), L. R. 6 
P. C, 616 ; 30 L. T. 729 ; 22 W. R. 900, P. C. 

AnnotaHona : — Befd. Ware v. WhiUook, [1923] 2 K. B. 418. 
Mentd. Beaddy v. Pendergast (1886), 55 L. T. 767 ; 
Moody V. Cox k Hatt (1917), 116 L. T. 740. 


Sect. 4.—PRESCRIPTION AND LIMITATION. 
Prescription — ^Effect of infancy on prescriptive 
rights.] — See Prescription Act, 1832 (c. 71), s. 7. 

.] — See, generally. Basements, Vol. XIX., 

pp. 63 et seq. 

Limitation of actions.] — See Limitation op 
Actions. 


Sub-sect. 2. — Consents. 

2001. Whether valid.] — If an infant suffer a 
decree by consent, it is for ever reversible ; other- 
wise of an adversary bill. — Anon. (1667), Freem. 
Ch. 127 ; 22 B. R. 1103. 

2002. .] — If an infant suffer a decrtio 

against him by consent, he may at any time 
reverse it for that error of liis being an infant ; 
otherwise, if he be deft, by an adversary bill & 
decree pronounced. — ^Anon. (1666), 3 Rep. Ch. 21 ; 
21 E. R. 710. 

2003. .] — ^A decree cannot be taken in a 

cause which has been set down in the paper of 
consent causes, if any of the parties be infants. — 
Wilcox v. Vincent (1835), 4 L. J. Ch. 280. 

2004. .] — ^An order, directing an issue 

“ with the consent of all parties in the cause,” is 
erroneous, so far as it purports to be with the 
consent of an infant party. Qu. : whether it is 
clear on the authorities, that an infant deft., in a 
case such as this, is entitled, after coining of age, 
to put in a new answer & make a new defence. — 
Malone v. Malone (1841), 8 Cl. & Fin. 179 ; West, 
637 ; 6 Jur. 177 ; 8 E. R. 71, U. L. 

Annotation : — Mentd. Phllllpson v. Gatty (1848), 6 Hare, 26. 

2005. Effect of consent to which infant a party — 
Whether consent of other parties invalidated.] — 

A party to a suit, who, knowing that certain other 


Sect. 5. ^ACQUIESCENCE AND LACHES. 

2006. Acquiescence — In violation of right — 
Whether infant barred from asserting right.] — 

Ad YE V . FeuiijIiETEAU (1783), 3 Swan. 90 ; 1 
Cox Eq. Cas. 24 ; 36 E. R. 784, L. C. 

2007. .] — Where a settlement re- 

quires that a retiring trustee should assign the 
trust property to the continuing trustee, & that a 
new trustee should be chosen in the place of the 
retiring trustee, &; there is no power to appoint a 
sole trustee, then, if a retiring trustee assign the 
trust property to the continuing trustee alone, & 
he, in abuse of his trust, dispose of it, the retiring 
trustee is answerable. 

By the terms of the trust deed under which 
[deft.] has acted, he was bound, upon declining 
the trust, to transfer the trust property to the 
continuing trustee & a new trustee to be appointed 
in his place ; & nothing could relieve him from 
that obligation but the consent of all parties 
interested under the trust. It was not possible 
to obtain such consent here, because there were 
infants, who were not capable of consenting, &, 
therefore, could not be deprived of that security 
which they derived from having the trust property, 
upon deft.’s declining the trust, confided to the 
care & integrity of two trustees instead of one 


PART XIV. SECT. 8, SUB-SECT. 2. 

2001 i. Whether valid .] — A suit Insti- 
tuted in 1879 against a minor wae 
compromised by pltf. & tho guardian 
ad litem. Sc a decree for pltf. was 
passed by consent. In 1882 the minor 
sued by his next friend to have the 
consent decree set aside on the ground 
that It had been obtained by fraud 
practised on the guardian ad litem. 
That suit was dismissed. In 1884 
an application was unsuccessfully made 
in the original suit objecting that the 
compromise had been entered into 
without the sanction of the ct. The 
minor having attained majority now 
sued to have the consent decree set 
aside on the ground that it had not 
been sanctioned by the ct. under 
Civil Procedure Code, s. 462 : — Held : 
the ct. by jpassing the consent decree 
had not, ipso factot sanctioned the 
compromise under Civil Procedure 
Code, 8. 462, & the present suit was 
not barred by the order dlamisfi^ in g 
the a]^lloatlon in 1884. — Arunacha* 
V* Meytappa Chetty 
(1897), I. L. R. 21 Mod. Ol.—IND. 

PART XIV. SECT. 8. 

2^6 i. dc<ru{escence — In violaiion oj 
infont hained from 
OBaeriina ripW.]— D.'s lather died ir 


1847, having made his will purporting 
to devise all his real estate to his wife 
in fee, but this will was not executed 
in the proper form, & therefore I), 
became entitled to the land as heir- 
at-law. Three months before D. 
became of age he agreed with P. for 
the sale to him of the real estate for 
valuable consideration. A convey- 
ance to P. was prepared by D. Sc exe- 
cuted by his mother, the devisee under 
his father’s will, D. being the witness 
to it. P. afterwards sold & conveyed 
his interest. Sc D. brought ejectment 
against tho purchaser. On a bUl filed 
to restrain this action, it was shown 
that D. had at various times acquiesced 
in the sale after he became of age : — 
Held : D.’s conduct with reference 
to the sale to P. was fraudulent, & 
was to be considered as an assertion 
that his mother was entitled as devisee 
in fee, although he was then not of 
age ; such conduct. Sc his subsequent 
aoqulescenoe after his attaining 
majority, estopped him from denying 
tho validity of the sale ; Sc he was 
enjoined from proceeding with the 
element. Sc ordered to execute a 
conveyance to pltf., the vendee of 
P.— -Lbaby V. Rose (1863), 10 Gr. 346. 
— CAN. 

2006 il, -.1~A tenant 


in tall, who was supposed to have the 
fee simple, sold tho property a few 
weeks before tho passing of the Act 
respecting assurance of estates tail. 
Tho purchaser accepted tho convey- 
ance, Sc paid the purchase money, 
without seeing the will or having the 
title Investigated. Tho eldest son of 
the vendor was not quite twenty-one 
at the time ; he was aware of his 
interest, but was anxious that the sale 
should be efleoted, urged the purchaser 
to buy, & was privy to the completion 
of the purchase mthout giving any 
notice of title or of the defect m the 
father’s right to convey. The pur- 
chaser went into possession Sc improved 
the premises. Sc had no notice of the 
defect in his title until after the death 
of the vendor ; — Held : he was entitled 
to hold the property in equity against 
the issue in tail . — lie Shaver (1871), 
3 Ch. Oh. 379.~-CAN. 

2006 ill. Apparent 

acquiescence (in a compromise not 
binding on minors) by one of the 
minors alter arriving at majority, 
though evldeuoe against him u not 
evidence of a oonoluslve character 
when not continued for any oon- 
siderable time. — Dharmaji Vaman v. 
Gurray Shrinibas (1873), 10 Bom. 
311.— IND. 
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(Leach, M.R.). — ^Wilkinson v. Pabry (1828), 4 
Russ. 272 ; 38 B. R. 808. 

AnnMiona :-^Mentd. Munch v, Cockorell (1836), 8 Sim. 
219 ; Dayies v, Qnarterman (1841), 4 Y. & C. Ex. 267 : 
Anderson v, Wallis (1842), 12 L. J. Ch. 291. 

2008. ,] — remainderman, on 

attaining twenty-one, may repudiate an agree- 
ment which does not bind him made by a previous 
owner of the estate, although both he & his 
guardian acquiesce in it up to the time of his 
attaining his majority, & although the other party 
has expended money on the faith of the agreement. 
— Landed Estates Co., Ltd. v. Weeding (1869), 
21 L. T. 384 ; 18 W. R. 35. 


Estoppel by acquiescence, see, generally. Es- 
toppel, Vol. XXI., pp. 333 et seq. 

2000. Laches — Whether infant bound — Laches 
of trustee.]'— A. devised lands to trustees until 
debts paid, & then to an infant & his heirs. Deft, 
entered & levied a fine & five years passed. Infant 
when of age brought an ejectment but was barred 
because the trustees should have entered. Equity 
will relieve & not suffer an infant to be barred by 
laches of trustees ; nor to be barred of a trust 
estate during infancy. The infant in this case 
shall recover the mean profits. — ^Allen v, Sayeti 
(1699), 2 Vem. 368 ; 1 Eq. Cas. Abr. 281 ; 23 
E. R. 832. 

2010. — .] — In a suit of C. v. M,, 

instituted in 1858 for the administration of the 
estate of J. C., who died in 1836, J. B. C. Sc H. C., 
the trustees of testator’s will, were, by an inter- 
locutory order made in 1860, ordered to transfer 
into ct. a sum of £4,100 Consols, to answer breaches 
of trust committed by J. B. 0. This order was 
never obeyed, Sc process of contempt was issued, 
which H. C. avoided by leaving England. By an 
order made upon the further consideration of 
C. V. M, in 1863, the beneficial interests of J. B. C. 
Sc H. C., who were children of testator, were ordered 
to be impounded, to make good pro ianio the 
breaches of trust ; but no personal order was made 
for payment, either then or on the subsequent 
further consideration in 1866. In 1870, H. C. 
returned to England Sc resided in the neighbour- 
hood of London, apparently in comfortable cir- 
cumstances, until her death in 1880. This was 
known to pltf . in the present action, who was the 
then acting trustee of the will of J. C., & also to 
the cestuis que irusU They, however, took no 
further steps against H. C. in her lifetime ; but 
after her death the trustee commenced the present 
action against her exors., on behalf of himself Sc 
her other creditors, seeking to make her estate 
liable in respect of the unsatisfied balance of the 
£4,100 Consols. Some of the cestuis que tritst 
were still infants. The action was dismissed on 
the ground that the claim was a stale demand. 
On appeal : — Held : the cestuis que trust were not 
barred of their rights by any laches winch they or 
their trustee had committed, but their trustee 
WAS the proper person to sue. — Ee Cross, Harston 
V. Tbnison (1882), 20 Ch. D. 109 ; 61 L. J. Ch. 
645 ; 46 L. T. 777 ; 30 W. R. 376, C. A. 
Annotations : — Mentd. Soar v. Ashwell, [18931 2 <i. B. 390 ; 

Rochefouoaiild v, Boastead, [1897] 1 Ob. 196. 


2011. ,] — Real estate was held 

in undivided shares by several persons as tenants 
in common in fee, & all of such tenants in common, 
except the holders of one share, were sui juris. Sc 
owners of the legal Sc equitable estates Sc interest 
in their respective shares in their own right. The 
remaining share was vested in trustees upon trusts 
to apply the income or such part thereof as they 
shoTiid think expedient for the benefit of two 
infants during minority, Sc for them absolutely 
upon their attaining twenty-one. In 1868 the 
property was by a deed, to which all the owners 
who were sui juris were parties, as were also 
nominally the infants, conveyed to a purchaser 
for value, with notice of the infants’ interest ; Sc 
the deed contained a declaration that N., who was 
a party thereto for that purpose, should stand 
possessed of a sum representing the infants’ share 
of the pmehase money upon trusts for their 
benefit during their infancy. Sc, if within one 
month after coming of age they should execute 
the deed or otherwise convey their interest to the 
purchaser, then in trust for them absolutely, but 
if not, then in trust for the purchaser absolutely. 
The infants came of age in 1884 Sc 1885 respectively, 
but did not execute the deed or otherwise convey 
their interest as aforesaid. The purchaser Sc his 
assigns having been in possession since the date 
of the deed, an action was brought in 1889 by a 

g erson claiming under one of the infants to recover 
er share from assigns of the purchaser. Defts. 
contended that, at the time of the conveyance of 
1868, the infants had no estate, the share in dispute 
being vested in trustees, with discretionary powers 
for their benefit merely ; that those trustees were 
barred by lapse of time imder Real Property 
Limitation Act, 1874 (c. 67), Sc that consequently 
the infants. Sc those claiming under them, were 
also barred. Sc could not recover the share : — 
Held : the purchaser under the deed of 1868 having 
entered into possession, with full notice & know- 
ledge of the infants’ rights, the claim was not 
barred by the statute. 

Semble : he would also be treated as not being 
in adverse possession at all, but merely in right 
of the infants, Sc not, therefore, as in a position 
to set up the statute against them or their assigns. 

Qu. : whether the purchaser did not also take 
the property subject to an actual trust for the 
benefit of the infants of their shares therein, in the 
event of their failing to execute the conveyance, 
or take their shares of the purchase money on 
attaining twenty-one. 

The purch^er of those rights Sc those claimii^ 
under him with knowledge cannot set up for their 
protection the larches of the trustees ; Sc I think 
that on the infant attaining twenty-one she or 
those claiming under her were entitled to posses- 
sion (Romer, j.).— Young v. Harris (1891), 66 
L. T. 45. 

2012. ,] — In the year 1810 a sum of 

stock was transferred into the names of A. Sc B., 
in trust for a father Sc mother, in certain propor- 
tions, for their respective lives, with remainder 
to their children. Shortly afterwards, the stock 


2012 i. Laches — Whether infant 
hound ,] — ^Where deft., during nonage, 
conveyed land In fee to the grantor 
of pltf., &, though fifteen years had 
elapsed sinoe his majority, took no 
stras to repudiate his de^, until he 
defended on this ground an action of 
ejectment brought against him for the 
land, a conveyance of which had in 
the Interim, & after the conveyance 
to pltf., been made to deft, by the 
person entitled: — Held: it might be 
warned, under the power given to 


Ljae oii. 10 araw inierenoes of fact, tl 
deft, had confirmed the deed. Sc 
could not now set up in this suit \ 
d^ence of infancy. — F eathbrston 
McDoneu. (1866), 16 C. P. 162.— C/ 

k 

2012 ii. — — .] — An infant ( 

titted to real estate was brought 

g rindpally in the family of her un< 
rom the age of eleven months or 
her marri^e^after attaining 1 
inajorlty. ftevlous to her attain] 
twenty-one the unde had obtaii 


from her a promise to convey to him 
one of two lots of land Idt by her 
father, the unde asserting that he 
had advanced the money to complete 
the piuchase of both lots. After her 
marriage the niece, feeling herself 
bound by this promise,^ conveyed 
the lot selected by her unde, wliioh 
was much more valuable than the 
other. The money, if any, paid was 
much less than the value ox the lot 
conveyed. The conveyance was set 
aside, as having been obtained by 
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Sect»"'S, — Acquiescence and laches. Sect, 6. Pari 
XV. Sects, 1 <fc2; Sub-sect. 1.] 

was transferred by A. & B. into the name of B. 
only, who appropriated it to his own use. In the 
year 1818, the father & mother filed a bill against 
A. & B., to have the stock replaced ; & the 
children, two in number, were co-pltfs., &, being 
infants, sued by their father, as their next friend ; 
but that suit was soon afterwards compromised, 
upon B. giving security for the payment of interest 
for the time past & fdr the time to come. A. subse- 
quently died, &; his personal estate was distributed 
among his legatees ; & two of those legatees then 
died, having received their legacies, & the residuary 
ersonal estate of one of them was paid over to 
er residuary legatee. These distributions were 
made in ignorance of any demand arising out of 
the breach of trust in which A. had concurred. 
The eldest of the two children attained twenty -one 
in 1821, & the other in 1823. In 1833 they filed a 
bill alone against B. <&; the personal representative 
of A. & his surviving legatees, & the personal 
representatives of his deceased legatees & the 
residuary legatee of one of those deceased legatees, 
& against the father & mother of pltfs., praying 
to have the fund replaced : — Held : pltfs. were 
entitled to call upon the surviving legatees of A., 
Sc the personal representatives & legatees of his 
deceased legatees to refund ; & that, without any 
previous inquiry, as to whether pltfs. had known 
of or acquiesced in the breach of trust, or the 
compromise of the suit of 1818. 

Whatever may have taken place before the 
year 1821 is immaterial inasmuch as up to that 
period they were both under age. ... It is not 
contended that the lapse of time will bar their 
right to the remedy to which, according to the 
practice of this ct., they are entitled (Loed 
(Tottenham, C.). — Maech v, Russell (1837), 3 
My. & Cr. 31 ; 6 L. J. Ch, 303 ; 1 Jur. 688 ; 40 
E. 11, 836, L. 0. 

AiinotMUms : — Consd rartlngt-on v. Carrington (1859), 34 
L. T. O. S. OU. Reid. Life Aasocn. of Scotland v. SiddaJ, 
Cooper V. Greene (1891), 3 Do Q. F. & J, 68. Mentd. 
Wallor V. Barrett (1857), 24 Beav. 413; lUdgway v. 
NewBtoad (1861), 3 l)o G. F. & J. 474 ; WiiriauiB v. 
Headland (1864), 3 New Rep. 412 ; i?« King, Mellor v. 
South Australian I<and Mortgage & Agency Co., 11907) 1 
Ch. 72 ; He Blow, St. Bartholomew’s Hospital v. Cambden, 
11914J 1 Ch. 233. 

.] — See, generally, Equity, Vol. XX., pp. 524 

el scq. I 


Sect. 6.— BIRTH OF INFANT AFTER ACTION 

COMMENCED. 

See R. S. 0., Ord. 17, r. 4. 

2013. Birth after Judgment — Joinder as party— 
R. S. C., Ord. 17, r. 4 — Form of order.] — Where 
proceedings have been taken in an action after 
it has become defective by the birth of an infant 
who is a necessary party thereto, the infant 
should be made a party by the common order 
under R. S. C., 1883, Ord. 17, r. 4, to carry on 
proceedings between the continuing parties & 
such infant ; & the order should go on to direct 
an inquiry whether any proceedings affecting the 
interest of the infant have been taken in the action 
since his birth, & if so, whether it will bo fit Sc 

E roper Sc for the benefit of the infant that he should 
e bound thereby ; & if so certified the infant 
to be bound accordingly. If such inquiry be 
answered in the negative pltf. or person having 
the conduct can still proceed by supplemental 
action. — ^F etee v, Thomab-Petbe (1884), 26 
Ch. D. 181 ; 63 L. J. Ch, 614 ; 50 L. T. 176 ; 32 
W. R. 516. 

Annotation .—Mentd. Rc Somorset, Thynno i’. St. Maur 
(1887), 34 Ch. D. 405. 

2014. Plaintiffs refusing to add.] 

— ^WicKS V. Wicks, [1887] W. N. 15. 

2016. Birth after special case set down — If Infant 
necessary party — Amendment of special case.] — 

When, ^H}er a special case has been sot down for 
hearing, a child is bom, who is a necessary party 
to the case, the order for setting down the original 
case should be discharged, 8c the child brought 
before the ct. by amendment of the special case. — 
Savage v, Snell (1871), L. R. 11 Eq. 264 ; 40 
L. J. Ch. 216 ; 23 L. T. 801 ; 19 W. R. 382. 
AmwytaJtion : — ^B^d. Atty v. Eto^h (1876), 26 L. T. 274. 

2016. Infant's presence dispensed with 

— Other parties In same Interest represented.] — 

The ct. will dispense with the presence of infants 
who have come into existence since a special case 
has been set down, where there are other persons 
in the same interest who are r^resented. — 
Paimbe V, Plowee (1871), L. R. 13 Eq. 250 ; 41 
L. J. Ch. 193 ; 26 L. T. 816 ; 20 W. R. 174 ; 
previous proceedings (1870), 18 W. R. 887. 

Annotation : — Mentd. Re Ward’s Trusts (1872), 7 Oh. App. 
727. 

See, generally, R. S. C., Ord. 34, r. 4. 


undue Influence, although six years 
had elapsed between the execution 
of the deed Sc the suit Impcaching the 
transaction. — ^MnGoNiQAL v. Stokby 
(1867), 14 Gr. 94.— CAN. 

2012 m. -.)— Where deft, was 

shown to have been an Infant when 
the note pro confesso was entered, such 
noting & all subsequent proceedings 
were set aside ; but as deft, was tardy 
in applying, & his conduct censurable, 
the order was made without costs. Sc 
he, being now of age, was ordered to 
answer in a fortnight. — ^Adams v. 
Guilloti' (1869), 2 Ch. Ch. 427.— CAN. 

2012 iv. — P., the owner of 

a farm held under a yearly tenancy, 
died intestate in 1864, leaving a widow 
Sc four children, minors, in poraession. 
In 1866 the widow married T., who was 
accepted as tenant of the farm by the 
landlord. No administration was ever 
taken out to P. All the children of P. 


left the farm prior to 1883 ; none of 
them over returned, or asserted a 
claim to a share in P.’s assets. Sc no 
acknowledgment of title was ever 
made to any of them from the time 
they left. T. died in 1901, having 
bequeathed the farm to his widow for 
life, & after her death to his son, the 
vendor. In 1902 the widow assumed 
the farm to the vendor freed from her 
life estate. Sc in 1907 the vendor 
entered into a contract for sale of the 
farm to the purchaser, who required 
the interests of the children of P. 
to be aocounted for. This the vendor 
refused to do : — Held : on the hearing 
of a vendor Sc purchaser’s summons, 
although the widow of P., Sc subse- 

a uently T., entered into possession of 
tie farm, as to two-thlrofi thereof, as 
bailiilB for the min(« ohildrem their 
position as such waa changed or the 
departure of the children without 
making any claims to their shares; 


Stat. Limitations began to run against 
each child who left the farm on his 
or her attaining twenty-ono years of 
age ; & on proof that no claim had 
ever been made by, or acknowledg- 
ment given to, any of the children, a 

g ood title would he shown . — Re 
[AounuB & M*Clellaed*b Contraot, 
^1907] 1 I. H. 393 ; 41 I. L. T. 182.— 


d. Laches of guardian.’] 

— Whore two majors Sc the guardian 
of two minors jointly preferred an 
appeal in which they were jointly 
interested, Sc on the death of the sole 
resp. the appeal was allowed to 
abate : — Held : the minor applts. 
could not, on the application of another 
guardian, have the appeal restored Sc 
proceeded with. — P abu v. Vabian 
Gattil Haman Mbnon (1906), 1. L. B* 
28 Mad. 359.— IND. 
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Part XV. — Wards of Court. 


Sect. 1.— IN GENERAL. 

2017. Meaning of — Infants entitled to or In- 
terested In fund administered by court.] — fund 
was carried over in an administration action to a 
separate account intituled ** The account of 
A. B. & of X. Y. his issue ’* to answer a settled 
legacy under the will of testator wherein A. B. & 
X. y. had life interests. X. Y. was a domiciled 
Frenchman & he died leaving issue three daughters 
only, who were all French & married to Frenchmen, 
two of them having married under age & one 
being still an infant. A. B. having also died, 
these tl^ee daughters & their husbands petitioned 
for payment out to them of their respective 
shares : — Held : the ct. would not in the exercise 
of its discretion treat the two daughters who had 
married under age as wards of ct. Semble : the 
carrying of a fund to separate account of an infant 
in an action to which the infant is not a party will 
not constitute such infant a ward of ct., & even 
if such carrying over would have constituted a 
natural born British subject a ward of ct. it would 
not have that efToct in the case of an alien not 
resident in this country. 

If a petition was presented to the Ct. of Cli. 
under its parental j urisdiction & an order made on 
that petition for the appointment of a guardian 
of the infant, although the infant was not a party 
to any action, he would bo a ward of ct. in the 
more special sense of the words. 

If there be a fund in ct. under its administration 
standing to the account of an infant, or to an 
account under which an infant is entitled, then, 
inasmuch as the ct. is bound to administer that 
fund, the infant will be treated as a ward of ct. 
to the same extent as an infant who is a pai'ty to 
an action for the administration of the property 
belonging to that infant. Undoubtedly, we use 
the words ward of ct.” in such a case in rather 
a special sense. In one sense all British subjects 
who are infants are wards of the ct., because they 
are subject to that sort of parental jurisdiction 
which is intrusted to the ct. in this country & 
which has been administered continually by the 
cts. of the Ch. Div. (Kay, J.). — ^Brown v. Collins 
( 1883), 26 Ch. D. 56 ; 63 L. J. Ch. 368 ; L. T. 
329. 

Annotation : — ConBd. JF2e MoQrath, [1892] 2 Ch. 496. 


2021. Not dependent on property.] — Me 

Plomley, Vidleb V. CoLLYBR, No. 1156, ante, 

2022. Exercise of— <For benefit of Infant.] — 

Stuart v, Bute (Marquis), Stuart v, Moore, No. 
2045, post. 

2023. In camera.] — The consent of both 

parties is not necessary to a private hearing. 
Case relating to custody of ward of ct., where 
disclosures were of a distressing kind. — Ogle v. 
Brandling (1831), 2 Russ. &, M. 688 ; 39 E. R. 
667, L. C. 

Annotationa : — Difltd. Andrew v. Paoburn (1874), 31 L. T. 73. 
Refd. Re Martlndale, [1804] 3 Ch. 193. 

2024. .] — ^It is contrary to the practice 

of the ct. to hear causes in private without the 
consent of both parties, except in cases which 
affect lunatics or wards of ct. Qu. : whether the 
ct. would not hear a cause in private without the 
consent of one of the parties, the whole object 
of the suit would bo defeated by a hearing in 
public. — ^Andrew v, Raeburn (1874), 9 Ch. App. 
622 ; 31 L. T. 73 ; 22 W. R. 564, L. C. & L. JJ. ; 
previous proceedings ^ svh nom. Anon., 30 L. T. 153. 

AnnokUions: — Consd. Nagls-Gillman v. Christopher (1870), 

4 Ch. D. 173; Soott v. Scott, [1913] A. C. 417. Refd. 
Re Martindalo, [1894] 3 Ch. 193. 

2025. .] — The High Ct. of Justice has 

no power to hear cases in private even with the 
consent of the parties, except cases affecting 
lunatics or wards of ct., or where a public trial 
would defeat the object of an action, or in those 
cases where the practice of the old ecclesiastical 
cts. as to hearing in earner d is continued. — Nagle- 
Gillman V, Christopher (1876), 4 Ch. 1), 173 ; 
46 L. J. Ch. 60. 

Annotation: — Consd. Scott v. Scott, [1913] A. C. 417. 

2026. .] — Re Martindale, [1894 J 3 

Ch. 193 ; 64 L. J. Ch. 9 ; 71 L. T. 468 ; 43 W. 11. 
53 ; 10 T. L. R. 670 ; 8 R. 729. 

Annotation: — Consd. Scott v. Scott, [1913] A. O. 417. 

2027. .] — It is not contempt of ct. U) 

disclose the details of a nullity suit heard in 
camerd. 

The ct. has no jurisdiction to hear a nullity suit 
in camerd. The only exceptions to the general 
rule prescribing the publicity of ct. of Justice are 
first, suits, affecting wards, secondly, those in 
relation to lunatics, &, thirdly, those where secrecy 
as, for instance, the secrecy of a process of manu- 
facture or discovery, is of the essence of the cause 
(Lord Shaw). — Scott v. Scott, [1913] A. 0. 417 ; 
82 L. J. P. 74 ; 109 L. T. 1 ; 29 T. L. R. 520 ; 
67 Sol. Jo. 498, H. L. 


Sect. 2.— JURISDICTION OF COURT. 

Sub-sect. 1. — In General. 

See Judicature Act, 1926 (c. 49), s. 66 (1), (6). 

2018. Origin of — On dissolution of court of wiurds 
& liveries.] — The power of ttiis ct. over infants 
resulted back to them again, upon the dissolution 
of the ct. of wards & liveries, by 12 Car, 2, c. 24. 

Though a ward of the ct. is married with the 
consent of his friends, yet there must be an 
application here for an increase of maintenance. — 
Hill v. Turner (1737), 1 Atk. 616 ; West temp. 
Hard. 196 ; 26 E. R. 326, L. 0. 

Annotations : — Mentd. Dimcombe v, Greenaore (1860). 2 

De Q. F. Sc J. 609 ; Hunt v. Hunt (1862), 4 De G. K & J, 

221 ; M a r shall v, Marshall (1879), o P. D. 19. 

2019. .] — Hmith t?. Smith, No. 16, 

ante. 

8020. Nature of — ^Benefit to infant.! — Clayton 
V. Clarrb, No. 1780, ante. 


Annotations : — ^Reid. delaud v. Oldand, Qoland v. Cleland 
& MoLeod (1913), 109 L. T. 744 ; Moosbrus^r v. Moos- 
bru^r, Moosbrugger v. Moosbrugser & Martin (1913). 
29^L. R. 658 :^p. Norman (1915), 85 L, J, K. B. 203 ; 
Norman v. Mathews (1916), 85 L. J. K. B. 857; R. v. 
Lewes Prison, Ex p, Doyle, [1917] 2 K. B, 254 ; Re 
Stevenson, [1918-19] B. Sc O. R. 106, Mentd. il. v. 
Manchester Local Proflteerlnar Committee, Ex p. L. Sc Y. 

O^ii^J^P^* 97 * Russell v. Russell (1924), 

Power of ct. to hear causes in camera generally, 
see Courts, Vol. XVI., pp. 128 et seq. 

2028. Interference with rights of father— 

In extreme cases.]— This ct. whatever be its juris- 
diction or authority has no right to interfere with 
the sacred ri^t of a father over his own children 
. . • unless the conduct of the father himiell has 
been such as to give the ct. that authority (Bacon, 
V.-O .). — Re Plomley, Vidler v. Collybr (1882), 
47L.T.283; on appeal, 47 L. T. 284. C. A. 

. JfteAgar-Enis, Agsr-Saiis v. 

• 317. 
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Infants and Children. 


Sect* 2. — Jurisdiction of court: Sub-sects* 1 & 2* 
Sects* 3 <fe 4.] 

2029, -Re Agab-Ellis, Agar- 
Ellis v* Lascelles, No.' 1118, ante* 

In respect ot marriage settlements .] — See 

Sect. 8, sub-sect. 1 , 'post* 

2030. Interference with court’s discretion — Con- 
ditional gift In will.] — Three-fourths of testatrix’s 
residuary estate were given upon trust to pay the 
income to her two ^andchildren up to I)ec. 31, 
1927, & then to divide the corpus between them. 
In case either grandchild shoiild die before that 
date without leaving lawful issue his or her share 
was given to other persons, & the will then con- 
tained a declaration that if at any time on or 
before Dec. 31, 1927, either one or both of the 
grandchildren should “ live with or be or continue 
under the custody, guardianship or control of 
their father ... or bo in any way directly under 
his control, all benefits, profits & income provided 
to be given under this my will to both or either one 
of them, as the case may bo, shall thereby cease 
& deteimine, & it shall be at all times &; under all 
circumstances an absolute condition of either one 
or both of them receiving any income, benefit or 
legacy under this my will that he or she or both of 
them shall separately & individually continue to 
live free from his direct influence & control.” In 
case of forfeiture of the interest of a giandchild 
under this condition his or her foi*feited share was 
to be held upon the trusts declared on the happen- 
ing of the death of the grandchild before Dec. 31, 
1027, without leaving lawful issue; — Held: (1) 
the clause was a condition in defeasance of an 
interest previously given ; (2) it was void as being 
contrary to public policy, because it was inserted 
with the object of deterring the father from per- 
forming his x)arental duties, & also because it was 
an attempt to interfere with the discretion of the 
ct. as to the custody & maintenance of its wards ; 
(3) the condition was bad on the ground of un- 
certainty. — Re Sandbrook, Noel v* Sand brook, 
[1912] 2 Ch. 471 ; 81 L. J. Ch. 800 ; 107 L. T. 
148 ; 60 Sol. Jo. 721. 


Sub-sect. 2. — Duration op Jurisdiction. 

2031. Whether confined to minority — In respect 

of property remaining in court.] — The ct. retains 
its jurisdiction over the property of a ward of the 
ct. after the ward attains twenty-one, so long as 
the property remains in ct. ; &, if the ward 

marries, will order a proper settlement to be made, 
or reform an improper one, unless the ward con- 
sents to the settlement either in ct. or under a 
commission. — ^Austen v* Halsey (1802), 2 Sim. & 
St. 123, n. ; 57 E. R. 292, L. C. 

Annotations : — Apld. Long v* Long (1821), 2 Sim. & St, 119 ; 

Martin v. Foster (1855), 7 Do G. M. & G. 98 ; Money v. 

Money (1855), 3 Drew. 266 ; Re Hoaro's Trusts (1863), 4 

Giff. i54. 

2032. Minority.] — The period during which 

the Ch. Div. has jurisdiction over infants is strictly 
confined to that of their minority. — tSumner v* 
Kingbcotb (1885), 1 T. L. R. 361, 

2038. — Marriage after attaining twenty-one.] 
— ^A. obtained leave of the ct. to pay his addresses 
to a ward of ct. on an undertaking that he would 


abide by the directions & orders of the ct. No 
directions were given or applied for. Immediately 
after the ward came of age she made a settlement 
of her property, giving a joint power of appoint- 
ment to husband & wife in priority to the other 
trusts, & the marriage was arranged to take place 
without the consent of the ct. : — Held : A.’s under- 
taking operated only so long as the lady continued 
to be a ward of ct., & A, would not be committing 
a contempt in marrying, & the ct. had no juris- 
diction to restrain the parties from marrying, or 
the ward from disposing of her property, as she 
pleased. — ^Bolton v* Bolton, [1891] 3 Ch. 270 ; 
aO L. J. Ch. 689 ; 65 L. T. 698 ; 7 T. L. B. 703, 
C. A. 

Where marriage constitutes contempt of court.] — 

See Sect. 7, sub-sect. 2, A., post* 

2034. Ward becoming of unsound mind.] — The 

jurisdiction of the Lancaster Palatine Ct. & of the 
High Ct. of Justice over its infant wards is not 
ousted by the fact that the wards during their 
infancy may become of unsound mind. In such 
cases, therefore, such cts. have jurisdiction to 
entertain applications respecting the custody & 
education of the infants, although they may be of 
unsound mind. Sc although the question of their 
sanity may be the princii)al point in dispute. — 
Re Edwards, M‘Neilb v* Chambers (1879), 10 
Ch. D. 605 ; 48 L. J. Ch. 233 ; 40 L. T. 113 ; 27 
W. 11* 611, C. A. 

Assignee of proceedings relating to wards to 
Chancery Division.! — See Judicature Act, 1925 
(c. 49), s. 66 (1), (6). 

Applications on behalf of wards of court.] — 

See li. 8, C., Ord. 55, r. 2 (a). 


Sect. 3.— WHO MAY BE WARDS OF COURT. 

2035. Infant domiciled In Scotland — Property in 
Scotland.] — ^Beattie v* Johnstone, No. 1477, 
ante. 

2036. Infant born & resident abroad.] — In 1836, 
H., a British subject, intermarried with E.,, a 
native of Prance, & the parties resided in Paris. 
There were five children of the marriage, who were 
all born in Prance. In 1853 the husband & wife 
separated, & the former came to reside in England. 
The wife continued in Prance, Sc retained two of 
the children, against the wishes of the husband ; 
& in 1853 she instituted, in this coimtry, a suit for 
divorce. In Nov. 1853, a bill was filed, in the 
name of the infant children, against the father 
& mother, to make the children wards of ct. A 
motion was made that the mother might be 
ordered to deliver up the two children to the 
custody of the father ; — Held : the ct. had juris- 
diction to make the order, notwithstanding the 
children wore bom abroad, & they & their mother 
were resident abroad. — ^Hope v* Hope (1854), 4 
De G. M. & G. 328 ; 2 Eq. Rep. 1047 ; 26 L. J. Ch. 
682 ; 24 L. T. 29 ; 2 W. R. 698 ; 43 E. R. 634, 
L. 0. 

An'notationa : — Apld. Re Willoughby (1885), 30 Oh. D. 324. 
R^. Brown v. Collins (1883), 25 Ch. D. 56. Mentd. 
Kendall v. Wilkinson (1855), 4 E. & B. 680 : Cookney r. 
Anderson (1863), 1 De G. J. Sc Sm. 365 ; Drumn]iond v* 
Drummond (1866), 2 Ch. App. 32 ; Re Slade, Slade v* 
Hulme (1881), 45 L. T. 276. 


PART XV. SECT. 2, SUB-SECT. 2. 
e. JVhether confined to minority — 
Completion of treaty entered into during 
minority*] — Although the ct. has no 
jurisdiction ^nerally over the acts 
of persons of lull age who however 
recently have been wards of ot. yet 
if the act is the completion ot a treaty 


entered into during minority without 
the sanction of the ot. the ot. has power 
to control that. — Re Donne (1825), 
2 Mol. 490.-~IR. 

PART XV. SECT. 8. 

. f‘ Infant resident abroad.] — 
Although an Infant whose parents 


are domiciled & resident In Alberta is 
residing in another province of Canada, 
whither it has been sent by the lather, 
the Supreme Ct. of Alberta has juris- 
diction, if the case be shown to be a 
proper one In whioh to do so, to set 
aside the natural & legal guardianship 
of the father Sc to appoint the mother 
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2087. Infant alien — Not domiciles) or resident In 

V. Collins, No. 2017, ante . 


Sect. 4.—HOW CONSTITUTED. 

2038. Pendency of suit — With respect to Infant’s 
estate.] — Hughes v. Science (1740), 2 Eq. Cas. 
Abp. 766 ; 22 E. R. 642. 

Annotation: — ^Refd. Butlor v. Freeman (1756), Amb. 301. 

2039. For administration.] — When a 

suit is instituted for the administration of an in- 
fant’s estate, the ct. has jurisdiction over the 
infant ; &; on the petition of the guardians, may 
order him to be delivered to them. — ^Wright v, 
Naylor (1820), 6 Madd. 77 ; 56 E. R. 824. 

2040. Application under Infants* Settlement Act, 
1866 (c. 43).] — He Dalton, No. 735, ante. 

2041. Payment into court under Trustee Relief 
Acts, 1847 (c. 06), 1849 (c. 74)— Petition for pay- 
ment of dividends to guardian.] — Money belonging 
absolutely to a young lady under age having been 
paid into ct. under the Trustee Relief Act, & an 
order made upon petition under that Act for pay- 
ment of part of the dividends to her testamentary 
guardian for her maintenance, in pursuance of 
an order for an allowance for her maintenance 
made upon an application at chambers ; — Held : 
the infant was thereby made a ward of ct. — Be 
Hodges* Settlement, Re Coggan’s Will, Re 
Hodges (An Infant) (1857), 3 K. & J. 213 ; 3 
Jur. N. S. 860 ; 69 E. R. 1086, L. 0. 

Annotations : — Coiisd. He Hillary (1865), 2 Drew. & Sm. 461 ; 

De Pereda v. De Mancha (1881), 19 Oh. D. 451 ; Brown 

V. Colllnfl (1883), 25 Oh. D. 56. Mentd. He Rye’s Trust 

(1855), 3 Eq. Itep. 368. 

2042. .1 — The payment into ct. under the 

Trustee Relief Act, to the account of an infant, a 
female, makes her a ward of this ct. 

A ward of ct., although married & domiciled in 
Scotland, where the doctrine of a wife’s equity to 
a settlement does not exist, may, where funds 
belonging to her are in this ct., oblige her husband 
to make a proper provision for her, before such 
funds are paid out. — Re Tweedalb’s Settlement 
(1859), John. 109 ; 33 L. T. O. S. 283 ; 70 E. R. 
359. 

Annotation: — ^Mentd. Mackintosh v. Poffoso, [1895] 1 Ch. 

505. 

2043. .] — The payment into ct., under the 

Trustee Relief Act, of money belonging to an 
infant, renders the infant a ward of ct. — Re 
Benand (1868), 16 W. R. 638. 

See, now, Trustee Act, 1926 (c. 19). 

2044. Infant plaintiff.] — (1) 'V^ere a ward of ct. 
who was entitled to a fund on attaining twenty- 
one, majried without the consent of the ct., & 
no settlement was made on the marriage ; & 
afterwards, having attained twenty-one, together 
with her husband, petitioned the ct. for the pay- 
ment of the fund to her husband ; the ct. refused 
to make an order for payment to the husband, but 
directed a reference as to a settlement. 


(2) An infant pltf. is a ward of ct. without any 
order to that effect. — Gynn v, Gilbabd (1860), 1 
Drew. & Sm. 366 ; 7 Jur. N. S. 91 ; 62 B, R. 416. 

Annotation: — As to (1) FoUd. Shipway v. Ball (1881), 60 

L. J. Ch. 263. 

2046. Order constituting a guardian.] — ^An order 
in Chancery, on petition, constituting a guardian 
of an infant, makes that infant a warn of ct. In 
cases relating to the care of infants, the benefit 
of the infant is the foundation of the jurisdiction, 
& the test of its proper exercise. — Stuart v. Bute 
(Marquis), Stuart v. Moore (1861), 9 H. D. Cas. 
440 I 4 L. T. 382 ; 7 Jur. N. S. 1 129 ; 9 W. R. 
722 ; 11 E. R. 799, H. L. ; revag. S. C. aub nom, 
Bute (Marquess) v. Stuart, 2 Giff. 682. 

Annotations : — Refd.,Nuflrent v. Vetzora (1866), L. B. 2 Eq. 

704 ; Brown v, Collins (1883), 25 CJh. D. 56. 

2046. .] — ^A summons was taken out in the 

matter of an infant, who was illegitimate, by her 
mother to be appointed guardian. On the hearing 
of the summons the ct. merely gave a direction 
that the mother should have access to the infant, 
but no order was drawn up. An action was after- 
wards instituted for the administration of an 
estate in which the infant was interested, & two 
sums of money were paid into ct., one to an account 
in which the infant was interested in remainder, 
& the other to her contingent account : — Held : 
both the proceedings on the summons & the pay- 
ment into ct. were sufficient to constitute the infant 
a ward of the ct. — D e Pereda v. De Mancha 
( 1881), 19 Ch. D. 461 ; 61 L. J. Ch. 204 ; aub nom. 
Re De Pereda, 30 W. R. 226. 

Annotation : — Expld. Brown v. Collins (1883), 25 Cb. D. 56. 

2047. Payment into court under Legacy Duty 
Act, 1796 (c. 62)^,] — The payment into ct. under 
above Act, s. 32, of a legacy bequeathed to an 
infant does not constitute such infant a ward of 
ct. — Re Hillary (1865), 2 Drew. & Sm. 461 ; 6 
New Rep. 360 ; 12 L. T. 840 ; 62 E. R. 695 ; aub 
nom. Be Hilary, 13 W. R. 959. 

Annotation: — Beld. Drown v. Collins (1853), 63 L. J. Ch, 

368. 

2048. Payment into coiurt on compulsory pur- 
chase.] — ^Where land belonging to a female infant 
is taken by a railway co., who pay the purchase- 
money into ct.. Sc the infant petitions for invest- 
ment & payment of dividends, that does not 
constitute her a ward of ct. — Be Wilts, Somerset 
Sc Weymouth Ry. Co., Ex p. Brewer (1865), 2 
Drew. Sc Sm. 662 ; 13 L. T. 207 ; 13 W. R. 959 ; 
62 B. R. 729. 

Annotation: — Bold. Brown v. Collins (1883), 53 L. J. Ch. 

368. 

2049. Order for maintenance— Without suit.] — 
An order for the maintenance of an infant made 
without suit constitutes the infant a ward of ct. — 
Re Graham (1870), L. R. 10 Eq. 630 ; 39 L. J. Ch. 
724 ; 22 L. T. 904 ; 18 W. R. 988. 

2060. Payment into court to infant’s account — 
Infant not party to action.] — ^Db Pereda v, De 
Mancha, No. 2046, ante. 

2061. Carrying over to separate 

account.] — ^Brown v, Collins, No. 2017, ante . 


suardian. The child would on the 
exercise of such Jurisdiction become 
a ward of the ct. — He M., [1918] 1 
W. W. R. 679 ; 13 Alta. L. R. 196.— 
CAN. 


PART XV. SECT. 4. 

2088 i. Pendency of suit — Withr^pecl 
to infant*a estate.^ — A. suit relating to 
the estate of the person of an Iniant 
Sc for his benefit has the effect of making 
him a ward of ot., Sc no act oan be done 
afleotlng the property of 
unlem under the express 
direotion of the ct. Itself. — 

a.— VOL. 


the minor, 
or implied 
Dobaswami 


PlLLAI V. Tuttnoasami PnXAI (1904), 
I. L. R. 27 Mad. 37,7.— IND. 

2042 i. Payment into court under 
TtusUe Relief A^, 1847 (c. 96), 1849 
(c. 74).] — ^An annuity was bequeathed 
to the separate use of an unmarried 
minor Sc some gales of the annuity 
haying been lodged by trustees under 
above Acts, the ct. on the petition of 
the minor’s father, directed the trustees 
to lodge the future gales of the annuity 
as they should aoorue to the credit of 
the matter. Sc that they should be paid 
to petitiouer’s solr., on his persoxial 
undertaking to transmit them to 


petitioner, who also undertook to 
account yearly for their due appli- 
oation to the minor’s eduodtion. — 
He Lloyd’s Trusts, Ex p, Ooluns 
(1868), 8 I. R. Eq. 607. -IR. 


g. Without change of guardian — 
By order of cour<.}— Minors my be 
made wards of ot. on petition, without 
c h a ng i n g the guardians, where there 
are testamentary guardians, 8c although 
no biU has bera filed, nor any 
oonduot imputed to the testamentary 
-uardlans.— JBs M’Oulloohs (1844), 6 
. Eq. R. 393, 396.— IR. 
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Sect. 6. — RESIDENCE. 

Sub-sect. 1. — Removal out op Jurisdiction. 

A. Whether Removal Allowed. 

2052. General rule — ^Removal not permitted.] — 

The ct. never makes an order for taking an infant 
out of its jurisdiction. — ^Mountstuart v. Mount- 
stuart (1801), 0 Ves. 363 ; 31 B. R. 1096, L. C. 

Annotations : — Consd. Johnston© w. Beattie (1843), 10 d. & 

Fin. 42. Reid. Anon. (1821), Joe. 264, n. ; Campbell v. 

Mackay (1837), 2 My. & Cr. 31. 

2063. .] — De Mannbvillb V. Db 

Manneviu^b, No. 2069, post, 

2054. .] — Semble: it is not proper 

that a profession should be chosen for an infant 
ward of ct., or that he should be allowed to reside 
abroad, without previous communication with the 
ct. — Clements v. Berespord (1843), 2 L. T. O. S. 
116. 

2056. Enlistment for foreign service.] 

— It is a contempt of ct. to remove an infant ward 
of ct. out of the jurisdiction, even where he has 
enlisted in the army without leave of the ct., by 
sending him with the regiment on foreign service. 

A ward of ct. having so enlisted & having been 
sent to Ireland, upon the petition of his guardian 
for discharge of the infant, the ct. concurring with 
the guardian in thinking that, under all the 
circumstances of the case, it was better for the 
infant to remain in the army, ordered the petition, 
as to that part of it, to stand over, with liberty 
to apply ; & that the guardian should continue 
as such ; but that the allowance previously made 
for the infant’s maintenance should bo discon- 
tinued, & provided for the expenses of the guardian 
in the matter out of the income, which had been 
till then applied for the infant’s maintenance. — 
Harrison v. Goodall (1862), Kay, 310 ; 69 

E. R. 131. 

Annotation : — FoUd. Roohford «. Hackman (1864), Kay, 308. 

2066. -.] — Roohford v. Hack- 

man, Be Roohford, No. 2070, post. 

2057. .] — ^Although the ct. will under 

special circumstances allow an infant ward to go 
out of the jurisdiction, yet it will not compel the 
removal of an infant ward out of the jurisdiction. 

An infant, being a British subject, & also an 
American citizen & having lost both father &; 
mother, was brought over to England from the 
United States, where her property was situated, 
by a paternal aunt with whom she resided : an 
application was then made by a maternal aunt, 
who had been appointed her guardian by the ct. 
in America, to have the custody of the infant 
delivered to her with the view of taking the infant 
back to America. The Lord Chancellor refused to 
interfere, being of opinion that he had no right 
to make such an order, even if on other grounds 
he had thought proper to accede to the appUcation. 
— Dawson v. Jay, Be Dawson (1864), 3 De G. M. 
& G. 764 ; 23 L. T. O. S. 63 ; 2 W. R. 366 ; 43 
E. R. 300, L. C. 

Annotations: — Distd. Stuart v. Moore, Re But© (1861), 4 

L. T. 382. Consd. Nugent v. Votzera (1866), L, H. 2 Eq. 

704. Refd. Hope v. Hope (1854), 4 De G. M. &: G. 328. 

2058. In what cases permitted — ^To visit relations 
— Updh security given to return.] — Here are two 
young ladies that desire to go & make a visit to 
their aunts at Dantzig. But should they be 
suffered to do this without any security given, 


they themselves would be out of the reach of the 
process of the ct. ; & the persons in whose hands 
they were would be out of the power of the ct. 
likewise. They might be married during their 
absence abroad, without any possibilitv of this 
ct.’s punishing the parties concerned in it, & their 
fortunes by that means absolutely disposed of. 
It is necessary therefore, that before these ladies 
are suffered to go there, a recognisance should be 
entered into for their returning. It is necessary 
likewise, that part of this recognisance should be, 
that they do not marry whilst they are abroad, 
without the leave of the ct. Anciently, when 
wards of the ct. stayed even in England, recog- 
nisances of this sort were entered inte, that they 
should not marry without leave of the ct. That 
practice has of late years been discontinued. But 
to this day their doing so is judged a contempt 
(Lord Hardwicke, C.). — Jeffrys v. Vante- 
swarstwarth (1740), Barn. Ch. 141 ; 27 E. R. 
688, L. O. 

Annotation: — ^Refd. Johnstone v, Beattie (1843), 10 Cl. & 

Fin. 42. 

2059. -.] — Order made that an 
infant ward of ct. migjit be at liberty to go abroad 
for a short period to visit his father, on satisfactory 
security being given that he would be restored to 
the jurisdiction within a limited time. — Biggs v. 
Terry (1836), 1 My. & Cr. 676 ; 40 E. R. 635. 

2060. .] — Clogstoun v. Walcot 

(1846), 6 L. T. O. S. 42 ; 9 Jur. 649. 

2061. Security for obedience to further 

orders.] — ^A resident in Jamaica died leaving two 
children, who were bom there, & resided there 
with their mother till 1876, when the elder, a 
daughter, was sent to England to be educated. 
The mother came to England in 1876 to place 
her son at school, & returned to Jamaica in 1878. 
In 1880 she came to England to see her children, 
& had remained there, the daughter, upon leaving 
school, living with her. With the above excep- 
tions the mother had always lived in Jamaica, & 
regarded it as her home. She now wished to return 
tliither permanently, & to take with her the 
daughter aged twenty years & three months, the 
son, who was apprenticed to an engineer, remain- 
ing in England. The children were wards of ct., 
& the mother had been appointed by the ct. sole 
guardian ; — Held : leave may be riven to take a 
ward out of the jurisdiction without a case of 
necessity being shown, the ct. having only to bo 
satisfied that the step is for the benefit of the 
ward, & that there is sufficient security that 
future orders will be obeyed. Leave was accord- 
ingly given upon a relative resident in England 
being appointed guardian along with the mother. 
— Re Callaghan, Elliott v. Lambert (1884), 
28 Ch. D. 180 ; 64 L. J. Ch. 292 ; 62 L. T. 7 ; 
33 W. R. 167 ; 1 T. L. R. 106, C. A. 

2062. For reasons of health — Upon security 

given to return.] — The ct. will not make an order, 
permitting its infant wards to be removed out of 
the jurismetion, with a view to their residing 
permanently abroad, except in a case of impera- 
tive necessity ; as, where it is clearly proved that 
a constant residence in a warmer climate is abso- 
lutely essential to their health. 

Such an order, if made, ought to comprise a 
scheme for the education of the infants, as well 
as a provision for informing the ct. from time to 


part XV. sect. 6, SUB-SECT. 1.— 

A. 

20521. Oer^al rule — Retnoval not 
permitted .} — The ct. wiU not eufler its 
waM to M carried beyond Ite jtuls- 
diotlon, 90 that as regards Its education. 


religions training, or personal safety, 
it should be out of recUsh of the ot. — 
Re HtTTHiBBFaBD (1861), 4 Nfld. L. H. 
589.--NFLD. 

h. Jn twfcof cases permUkd — 3For 
infants benefit — Upon recognisanee of 


guardian .] — ^An infant allowed to be 
taken out of the iurisdlotion, upon the 
guardian entering into a reoognlsanoe, 
it being for the benefit of the Infant 
that thte should be done . — Re Hbdlst 
(1871), 6 I. R. Eq. 389.— IR. 
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time of their progress & condition, & an under- 
taking to bnng them within the jurisdiction 
when required. 

It is needless to observe that the law, which 
permite the father to appoint the guardians of 
his children, wih pay the highest respect to the 
expres^on of his wishes as to the mode of their 
education. ^ Every attention ought to be paid 
to the opinions & to the wishes of a mother ; but 
in point of authority she is upon an equity 
with the three other guardians. 

The ct. will be desirous as far as possible, to 
consult the feelings & wishes of the mother, but 
that desire will not induce it in any particular 
to depart from the course which it may think most 
conducive to the interests of its wards (Lord 
COTTBNHAM, 0.).— CAMPBELL V, MaCKAY (1837), 

2 My. & Or. 31 ; 40 E. R. 552, L. C. ; subsequent 
proceedings^ sub nom, Campbell v. Campbell, 

1 Jur. 540, L. C. 

2063. .] — Carnsew v, Carnsbw, 

Re Carnsbw (1871), 15 Sol. Jo. 492. 

2064. .] — It appearing that an infant 

ward of the ct. had been sent abroad in conse- 
jiuence of the advice of medical men that the 
infant’s removal to a milder climate was necessary 
for his health, the ct. granted a reference to approve 
of a plan for the infant’s maintenance & education 
out of the jurisdiction, but limited the allowance 
t(^ bo made to one year. — ^Wyndiiam v. Ennis- 
more (Lord) (1837), 1 Keen, 467 ; 48 E. B. 380. 

2066. To attend foreign school — Upon 

security given to return.] — Testator constituted 
hifl widow guardian of his two children then 
living with him, one, a boy, being the child of 
another woman, & he gave her £4,000 to be used 
for her own & the children’s benefit, as she shotdd, 
in her judgment & conscience, think fit.” This 
(as was held) gave the widow a discretion as to 
the application of the income between the three 
objects, which this ct. would not control, if h(md 
fide exercised. Soon after testator’s death, the 
maternal relations of the boy removed him from 
the widow’s custody. The i^dow married again, 
& appointed one-eighth of the capital to the boy 
& the remainder to her own child. The ct., 
notwithstanding the opposition of the widow, 
who offered to take the boy back, directed £30 a 
year to be allowed, out of the income of the 
£4,000 for his education. 

I think that in this case, an order may be made 
to allow the boy to remain at the school in EVance ; 
upon an undertaking being given to bring him 
within the jurisdiction when required (Bomilly, 
M.R.). — Hart v. Tribe (1854), 10 Beav. 149 : 62 
E. R. 306. 

2066. To emigrate with father.] — ^An un- 
discharged bkpt. about to emigrate to Manitoba 
where he woiild obtain an allotment of prairie 
land, proposed to take his six sons with him. The 
eldest who was between seventeen & eighteen 
years old, was an apprentice engineer in the Govt, 
dockyard at Devonport, & had been there about 
two years. The infants having been made wards 
of ct. an injunction was applied for to restrain the 
father from taking them out of the jiuisdiction of 
the ct. : — Held : an uncle having undertaken to 
provide for the maintenance of the eldest son, so 
long as he remained in the Govt, employhaent & 
was unable to earn sufficient to maintain himself 
it would not be for his benefit to accompany hia 
father, & leave to take him out of the junsdiction 
of the ct. was refused. I^eave was, however, 


given to the father to take the other five sons 
with him. Sc to apply for leave to remove the 
eldest after the lapse of a year if he was successful 
in Manitoba. 

The action having been commenced for the 
purpose of making the infants wards of ct. in 
order to prevent their removal by their father, 
the onus of satisfying the ct. of the impropriety 
of so removing them was on the persons who 
sought to restrain their removal. — Be Plomley, 
ViDLER V. CoLLYER (1882), 47 L. T. 283, O. A.* 
AnnoUUion: — ^Refd. Re Aerar*Ellis, Agar-EUls v. Lasoelles 

(1883), 24 Ch. D. 317. 


J5. Proceedings in respect of Actual or Threatened 

Removal. 


2067. Order for return of ward.] — Where there 
is a guardianship by the common law, this ct. • 
will intermeddle & order ; but being here a 
guardian by Act of Parliament, I cannot remove 
him or her ; but in this & all other the like cases, 
they shall give security not to marry the child 
infra annos nubiles, or consent, or be aiding to the 
marriage of such post annos nvbiles^ during 
minority, without acquainting this ct. therewith ; 
but I cannot restrain the infant from marriage 
ad annos nubile^ (Lord NoTTiNaiiAM, 0.). — 
Foster v. Denny (1677), 2 Cas. in Ch. 237 ; cited 
in 1 Eq. Cas. Abr. 260 ; 3 Salk. 177 ; 22 E. B. 
925, L. C. 

Annotation : — Consd. Morgan v. Dillon (1724), 9 Mod. Rep. 

135. Reid. Reynolds v, Tonliam (1722), 9 Mod. Rep. 40. 

2068. .] — Hope v. Hope, No. 2036, ante. 

2069. Injunction — Father threatening removal.] 
— Jurisdiction of the Ct. of Ch., representing the 
King, as parens patriate to control the right of a 
father to the possession of his child under cir- 
cumstances. Order, restraining him from remov- 
ing the child, or doing any act towards, or for 
the purpose of, removing it, out of the jurisdiction. 
The ct. would not give the possession to the 
mother, having withdrawn from her husband. 


No affidavit necessary to obtain an order that 
a child, a word of ct., shall not be taken out of 
the jurisdiction even to Scotland. — Db Mannb- 
ville V. Db Mannevillb (1804), 10 Ves. 52 ; 32 
E. R. 762, L. C. 

innotations : — Folld. Campbell v. Maokay (1837), 2 W[y. & 

Cr. 31. Consd. R. v. GyngaU, [1893J 2 Q. B. 232. Reid. 

Whitfield V. Hales (1806), 12 Ves. 492 ; Wellesley r. 

Beaufort (1827), 2 Russ. 1 ; Johnstone r. Beattie (1843), 

10 Cl. & lln. 42 ; Re Newton, 11896) 1 Oh. 740. 

2070. Habeas corpus — Ward enlisted for service 
overseas.] — Where an infant ward of ct. enlisted 
in the East India Co.’s service, & was about to 
be sent to the East Indies, the ct. ordered a 
habeas corpus to be issued, directed to the sergeant 
in whose charge he was, to bring up the body of 
the ward ; &, on the return of the writ, upon a 
motion for the infant’s discharge, made an order 
that he should not be removed out of the juris- 
diction without leave of the ct. ; & directed that 
this order should be served upon the East India 
Co. & on their officer in command at the depot 
where the recruits were stationed ; that the 
motion should stand over imtil the next motion 
day ; & upon ^at day, the former order having 
been duly served ordered that the infant should 
be discharged & delivered over to his guardian. — 
Boohfobd V. Hackman, Be Rochfobd (1864), 
Kay, 308 ; 2 Eq. Rep. 223 ; 23 L. J. Ch. 261 : 
22 L. T. O. S. 302 ; 2 W. R. 206 ; 60 E. rf. 131. 

2071. Order transferring custody.} — The ct., in 
compliance with an order for access to a child 
left in the custody of one of the parents, will, il 


PART XV. SECT. 6, SUB-SEOT. 1.— B. 
SeTl i. Order fH^errina ctMfody.l — 


The ot. will, upon the petition of the 
guardian duly appointed by the ot. 


.of probate _or , surrogate, Intetfere 
Bummarily, St order the pwson of the 
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Sect. S. — Residence: Bvib-seci. 1, B.; sub^sect. 2. 

Sects, 6^7; Sub-sect. 1, A . <fc B.] 

there is rea43on to apprehend that^ the person 
having the custody is about to quit the juris- 
diction & take the child with him or her, order 
the custody to be transferred to the person in 
whose favour the order of access is made. 

Notwithstanding an instance of disobedience 
to an order for access, the ct. will va.cate an order 
fo;* transfer of custody made in consequence of 
such disobedience, provided the person primarily 
entitled to the custody give sufficient guarantee 
for future obedience to the order of the ct. — 
Portugal v. Portugal (1866), 35 L. J. P. & M. 
103 ; 15 W. R. 9. 

2072. Examination as to whereabouts of ward — 
Privilege of solicitor.] — B., being made a ward of 
ct. on bill filed, ^ a guardian appointed, the 
mother resisted the order, & removed B. to Spain. 
The mother subsequently came to England & an 
order was made for delivery up of the ward in a 
limited time, & her former solr. was examined in 
ct. as to her residence & other matters, & claimed 
professional privilege: — Held: he was bound to 
answer such questions ; &, generally, that no solr. 
or officer of the ct., or other person, can refuse to 
answer any questions, or do, or abstain from 
doing anything, whereby the ct. is prevented 
from discovering the residence of its ward. — 
Burton v. Darnley (Lord) (1869), L. R. 8 Eq. 
676, n. ; 21 L. T. 292 ; 17 W. R. 1057. 

Annotations FoUd. Ramsbotham v. Senior (1869). L, R. 

8 Eq. 675. Oonsd. Heath v. Ci'oalock (1873), L. R. 15 

Eq, 257. 

2078. Committal — Ignorance that infant ward of 
court.] — It is no answer to a motion for committal 
to prison for contempt of ct. in removing a ward 
of ct. out of the jurisdiction to say that the act 
was done on the solicitation of the ward & that, 
although there was knowledge that the girl was a 
ward of ct., there was not full knowledge of the 
meaning of that status. 

Where there was no knowledge that the girl 
was a ward of ct. such ignorance of the fact did 
not altogether exonerate the ignorant parties, but 
constituted an alleviation of their contempt. — 
Be J. (1913), 108 L. T. 554 ; 29 T. L. R. 456 ; 57 
Sol. Jo. 500. 


I Long Wbllbslby^s Oasb (1831J, 2 Buss. Sc H« 
639 ; 2 State Tr. N. S. 911 ; 39 E. B. 638, L. 0. 

Annotations : — ^Xentd. Re Ludlow - Charities, Le^imere 
Charlton's Case (1837), 2 My. & Or. 316 ; Stookdale v. 


Sub-sect. 2. — Removal from Custody op 

Guardian. 

2074. Committal.] — Todd v, Lynes (1873), 
Times, July 26 ; sub nom. Todd v. Todd, Seton’s 
Judgments & Orders, 7th ed., p. 1002. 

Annotations : — Consd. Thomasset r. Thomasset, [1894] P. 

295. Befd. Re Agar-EUis, Agar-EUis v. Lascelles (1883), 

50 L. T. 161 ; G. v, L. (1891). 60 L. J. Oh. 705. 

2075. Refusal to state whereabouts.] — 

The clandestine removal of a ward of ct. from the 
custody of the person with whom such ward has 
been residing under the authority of the ct., is 
in its nature a criminal contempt. A member of 
the House of Commons, who had carried off his 
infant daughter, a wa^ of the ct., from the 
house of the ladies under whose care she had been 
placed by the guardians appointed by the ct., Sc 
who, on being personally examined by the ct., 
adimtted the fact Sc refused to state the present 
residence of his daughter, was ordered to be com- 
mitted to the Eleet, although he was not a party 
to the suit. — ^Wellesley v. Beaufort (Duke), 



Roberts v. Gower (1846), 8 L. T. O. S. 1Z6 ; Gosset v. 
Howard (1847), 11 Jur. 760 ; Re Charity Comrs. of Eng- 
land. Ex p. Tamworth ^hool (1868), 18 L. T. 233 ; R. 



545 ; Re Armstrong. Ex p, Lindsay. [1892] 1 Q. B. 327 
Seldon v, Wilde, [1911] IK. B. 701. 


.] — See, generally. Contempt op Court, 

Vol. XVI., pp. 46 ei seq, 

2076. Order for production of ward — Enforced 
by sergeant-at-arm$«] — Notwithstanding the 
changes made by the Judicature Acts there still 
is such an officer as the “ Sergeant-at-anns, 
attending the ct.** & he is the proper officer to 
execute & enforce all orders for the production or 

custody of a ward of ct. — G- v. L- , [1891] 3 

Ch. 126 ; 60 L. J. Ch. 705 ; 40 W. R. 10 ; sub nom. 
Re An Infant, G. v. L., 64 L. T. 732 ; 7 T. L. R. 
589. 

2077. Injunction — ^Against allowing ward to take 
monastic vows.] — Todd v. Lynes (1873), Times, 
July 26 ; sub nom. Todd v. Todd, Seton’s Judg- 
ments Sc Orders, 7th ed., p. 1002. 

Annotations: — Befd. Re Agar-ElUs, Agar-Ellls v. Lascolles 
(1883). 60 L. T. 161 ; G. v. L. (1891), 60 L. J. Ch. 705 ; 
Thomasset v. Thomasset. [1894] P. 295. 

2078. Habeas corpus — Ward imprisoned for 
debt — Writ directed to sheriff.] — ^A habeas corpus 
issued to bring up the body of a ward of ct. who 
had been taken in execution in an action by a 
tradesman for necessaries, & the tradesman was 
ordered to attend at the bar of the ct. at the same 
time. — ^Bond v. Roberts (1843), 13 Sim. 400 ; 
60 E. R. 165 ; subsequent proceedings, 1 L. T. O. S. 
166. 

Annotation : — Befd. Rochfort V. Hackman (1854). 2 Eq. 
Rep. 223. 

.] — See, generally. Crown Practice, Vol. 

XVI., pp. 248 d seq. 

2079. Discovery of ward’s whereabouts — By 
examination — Of father.] — ^Hockly v. Lukin (1762), 

1 Dick. 363 ; 21 E. R. 305. 

2080. Privilege of solicitor.] — A solr. 

is bound to give to the ct. any information which 
may lead to the disco'^ery of the residence of a 
ward of the ct. whose residence is being concealed 
from the ct., although such information may have 
been communicated to him by his client in the 
course of his professional employment. There- 
fore, where the mother of wards of the ct. had 
absconded with the wards, her solr. was ordered 
to produce the envelopes of letters which he had 
received from her as her solr. with the object of 
discovering her residence from the postmarks. — 
Ramsbotham V. Senior (1869), L. R. 8 Eq. 675 ; 
21 L. T. 293 ; 34 J. P. 86 ; 17 W. R. 1067. 

Annotations: — Consd. Heath Grealock (1873). L. R. 15 

Eq. 257. Apld. Rosenberg v. Lindo (1883). 48 L. T. 478. 
Msntd. Crawoour v. Salter (1881). 18 Ch. D. 30. 

2081. Of any person able to give 
information.] — The ct. has junsdiction summarily 
to order the personal attendance before it of any 
persons, who are supposed to be in a position to 
give information sought as to the place of conceal- 
ment of wards of ct. Such junsdiction is not 
based on any part of the law of contempt, but on 
the law which relates to the custody of infants. 
The practice of the ct. is in such cases to proceed 


Uiere 


of the infant 


being remoyed out of the iurisdiotlon, | the infant's estate.- 
although no suit is pending respecting j 8 Gr. 279. — CAN. 


-Re GlLUUE (1852), 
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by order & not by subpoeniu — ^B osbmberq v . 
(1888), 48 L. T. 47^ 

Annotation Hentd. Hyde v. Hyde (1888), 13 P. D. 168. 


Shot. 6.— EDUCATION. 

Education generaUy.]— Part XII., Sect. 2, 

ante. 

Wghts Of father — Interference with.] — 

The Ct. of Ch. will under circumstances of improper 
conduct interfere to prevent a father from inter- 
fering in the education, etc., of his son, being a 
ward of the ct. — C reuze v. Hunter (1-790), 2 Cox, 
Eq. Cas. 242 ; 30 B. R. 113 ; sub nom. Cruise v. 
Hunter, 2 Bro. C. C. 600, n., L. C. 

-Expld. De M i-. Do MannevlUo (1804), 

i? Ti®®* ^ Wdlesley v. Beaufort (1827), 2 Ruaa. 1 ; 

Afirar-Kllis v. LaBoelles (1883). 24 Ch. D. 
317 ; R. V. Gyngall, [1893] 2 Q. B. 232. 

2083. .] — jRe Plomley, Vidleu v. 

CoLLYER, No. 1160, ante. 

2084. Not affected by children being wards 

of court.] — Re Agar-Ellis, Agar-Ellts v. Las- 
CELLES, No. 1118, ante. 

2085. Religious education — Choice of faith — 
Discretion of testamentary guardian.] — Talbot v. 
Shrewsbury (Earl), Doyle v. Wright, Talbot 
V. Berkeley, No. 1300, ante. 

2086. Pecuniary advantage of ward 

not considered.] — Talbot v. Shrewsbury (Earl), 
Doyle v. Wright, Talbot v. Berkeley, No. 1300, 
ante. 

2087. Father’s faith followed.] — 

Re Race (1867), 1 Hem. & M. 420, n. ; 71 E. R. 
183. 

Annotations: — Consd. Gurney v. Gumoy (1863), 1 Hem. & 
M. 413 ; Re Scanlan (1888), 40 Oh. D. 200. Reid. He 
Meade (1871), 19 W. R. 313. 

2088. Child removed from 

mother’s influence.] — By a covenant in a separa- 
tion deed executed after the passing of the Infants 
Custody Act, 1873 (c. 12), a father agreed that his 
infant daughter should remain in her mother’s 
custody during eleven months in each year. The 
mother held & promulgated atheistical opinions, 
& refused to allow the child to receive any religious 
instruction. She also published & circulated an 
obscene book. The c^d was made a ward of 
ct., being then about eight years old : — Held : to 
bring up the child in the religion of her father was 
a duty which the ct. owed to its ward, & was 
unaffected by the covenant in the separation deed ; 
& also the refusal of religious instruction to the 
child & the publication of the obscene book were 
in themselves sufficient grounds for removing her 
from the custody of the mother. — Re Besant 
(1879), 11 Ch. D. 608 ; 48 L. J. Ch. 497 ; 40 L. T. 
409 ; 43 J. P. 301 ; 27 W. R. 741, C. A. ; sub- 
seqmnt proceedings^ sxib nom. Besant v. Wood, 
12 Ch. D. 006. 

Annotations: — ^Refd. Hart t>. Hart (1881), 18 Cb. D. 670 ; 
F. V. F., [1902] 1 Ch. 688. 

2089u .] — Re Montagu, Re 

Wroughton, Montagu v. Pbsting, No. 1290, 
ante. 

2090. Unless he has abdicated 

his rights.] — Re Newton (Infants), No. 1 189, ante. 

2091. Infant’s beneflt para- 

mount.] — Re W., W. V. M., No. 1306, ante. 


2099. Tampering with ward’s faith — ^Right 
of court to restrain communications.] — Where 
persons of a certain religious faith attempt to 
induce a ward of ct. to disobey her father, & have 
secret interviews with her with a view to induce, 
her to adopt their relinon instead of her father’s, 
the ct. will grant an Injimction restraining such 
persons from having any further communication 
with the ward. — ^Iredell v. Iredell (1886), 1 
T. L. R. 200. 

2093. Duty of guardian — ^To inform court as to 
progress of ward.] — Campbell v. MacKay, No. 
2002, ante. 

2094. .] — Here is a young man, a 

ward of ct., possessed of a very large fortune, for 
he had a life interest in real estate of £0,000 a year, 
& he had the interest of about £120,000, producing 
together something like £10,000 a year. The 
guardians seek, & obtain for him, an allowance 
of £1,300 a year, which was not an undue allowance, 
having regard to the extent of his fortune, if he 
had been kept under proper control. But during 
the last two years of his minority, as far as I can 
make out, he seems to have had complete power 
to go where he liked & to do whatever he pleased, 
no species of control of any sort was exercised 
over him, & in all these proceedings at Paris there 
does not appear to me to be any trace of inter- 
vention, or even of advice. It is obviously im- 
possible for this ct., with the number of wards 
which it has under its care, to bo aware of their 
conduct, but it does what it can, & requires the 
guardian from time to time, to give general 
information of what is taking place. But there 
are wards possessed of large fortunes, & of very 
extravagant habits, who get into difficulties during 
their infancy (Romilly, M.R.). — Kay v. John- 
ston (1850), 21 Beav. 630 ; 62 E. R. 967. 

Annotations : — Mentd. He Loslie, Loslio v. French (1883), 

23 Ch. D. 652 ; lie Jones, Farrington v, Forrester (1893), 

62 L. J. Ch. 996. 


Sect. 7. — ^MARRIAGE. 

Sub-sect. 1. — Control of Court Over. 

A. In General, 

2095. Form of order giving leave to marry.] — 

The form of an order giving leave to a male infant 
to marry after a reference to the master, to con- 
sider if the match proposed were proper & to 
apnrove of articles. — ^Plymouth (Earl) v. Lewis 
(1749), 2 Dick. 801 ; 21 E. R. 482, L. O. 

2096. .] — Brook v. Brook (1789), 2 Dick. 

801 ; 21 E. R. 482, L. C. 

2097. Whether court will sanction — Where settle- 
ment Impossible.] — Disinclination of the ct. to 
sanction the marriage of an infant ward, where 
it is impossible for him, by reason of his infancy, 
to settle his real estate so as to go along with his 
title & to make provision for younger children. 
— Honywood V. Honywood (1855), 20 Beav. 451 ; 
62 E. R. 077. 

Amnotation : — Dbtd. Trowoll t?. Shonton (1878), 8 Ch. D. 318. 

B. Jurisdiction to Restrain. 

2098. General rule.] — (1) A father, when resi- 
dent abroad, h^ no right to the custody of his 
children. 


PART XV. SECT. 7, SUB-SECT. 1.— 

A. 

k. Marriage without consent — 
He^celebration ordered. H-A male minor 
who was entitled absolutely to real 
estate, Sc was a ward of the ot., married 
without the oonsent of the ot. ; the 


ct. dlreotbd the marriage ooremony to 
be celebrated a second time, in order 
to remove doubts as to the validity of 
the first marriage, which was aocord- 
ingly done . — Re Mubbay (A Minor) 
^42), 6 I. Eq. R. 266 ; 3 Dr. & War. 

3 ; 2 Oon* Sc Law. 130. — IR. 


PART XV. SECT. 7, SUB-SECT. 1.— 

B. 

2098 i. Oeneral rule.] — ^A ward of ct. 
cannot marry without the consent of 
the ct. — ^M anuan Bibi v. District 
Judge, Bibbhum (1914), 1. L. R. 42 
Calo. 351. —IND. 
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Sect, 1, — Marriage: Svib-aect, svb-aect,%9 A. 

(a), (&), (c), \d) & (g).] 

(2) As to wards of this ct. There being a 
father who consents to the marriage of a lady with 
a gentleman who is old enough to make a contract 
according to law» there is no doubt that, the 
banns being published, or a licence being obta^ed, 
they may marry according to law ; but what does 
the ct. do ? It says, “ you shall not marry ; h!, 
during your infancy, you are about to enter a 
contract which will be injurious to you, although 
it may bo otherwise lawftil for you to enter into 
it, we will restrain you (Lord Eldon, 0.). 

(3) This ct. has not the means of acting except 
where it has property to act upon. It is not, 
however, from any want of jurisdiction that it 
does not act, but from a want of means to exercise 
its jurisdiction ; because the ct. cannot take on 
itself the maintenance of all the children in the 
kingdom (Lord Eldon, O.). 

(4) Whilst the ct. looks at the duties of the 
father, it considers those duties as duties that 
impose upon him thus much, that if he be himself 
of ability to maintain the cldldren, be their 
fortunes what they may, & to provide for them 
according to their expectations, it says “ you shall 
provide for them out of your own means, & not 
encroach upon the property of the children ” 
(Lord Eldon, C.). 

(6) I am not aware of any case, in wliich the 
ct., where it lias taken away from the father the 
care & custody of the children, has called in aid 
of their own means the property of the father 
(Lord Eldon, C,). 

(6) In naany gi'eat families, the eldest infant is 
in possession of a large property ; the younger 
infants have some little property ; & in such a 
case, the ct. docs not measure the duty of main* 
taining the eldest child by looking at him only, 
but it considers that it is for his interest that his 
brothers & sisters should be brought up in respect- 
able stetions ; & it says, “ we will go the length 
of giving them maintenance, or a part of main- 
tenance, out of liis provision, as a part of the 
maintenance made for him, though to be applied 
to them,” & upon this ground, that it is for his 
benefit, not that this portion of his fortune should 
be saved, but that it should be applied to bringing 
up liis brothers & sisters to such situations as to 
roflect honour upon him (Lord Eldon, C.). — 
Welt^sley V, Beaufort (Duke) (1827), 2 Buss. 

1 ; 6 L. J. O. S. Ch. 86 ; 88 E. R. 236, L. C. ; 
affd, sub nom, Wellesley v. Wellesley (1828), 

2 Bli. N. S. 124, H. L. ; subsequent proceedings^ 
sub nom, Weij:.esley v, Beaufort (Duke), 
Ia)ng Welleslby^s Case (1831), 2 Russ. & M. 
639, L. a. 


Anjmtatwns :—’A8 to (1) Bold. Ex ». McClellan (1831), 
Dowl. 81 ; Johnstone v. Beattie (1843), 10 a. & Fin. 42 
S 2 Ph, 247 ; Wardo u. Warde (1849), 

W. R, 813 ; He Goldswortli 
^ J » ^ Agar-BIUs, Ara'-ElUs v. La8cell< 
(1878). 10 Ch. D. 49 ; R. v^wnard^ones’s Case, [189: 
I He iVnn (1848), 2 De ( 

i ^ (1885). 1 T. L. R. 657. As to 0 

Reid. Johnstone v, Beattie (1843), 10 Ol. & Fin. 42. i 

A. O. 425. OeneraU\ 
12 C. B. 223 ; Swift v. Swl 

(1865), 34 Beav. 266. 

2099. Restraint of proposed marrlage- 

Ouardlan ordered not to permit marriage.]- 

Smith v. Smith, No. 16, aTite. 

2101* Elers, No. 1499, 

ante, 

2102 . 


-Roach v. Garvan, No. 149 

Mother ordered not to consent.]- 

(Lori 


2108. .] — ^An infant being about to contract 

an improper marriage, his parent, in order to give 
jurisdiction to the ct., settled a small sum of 
money for his benefit, & on a bill filed for execution 
of the trusts of the settlement, an injunction was 
granted to restrain the marriage. — ^Dawson v. 
Thompson (1865), 12 L. T. 178. 

2104. Until further order.] — Norris v, Or- 

mond, [1883] W. N. 68. 

2105. Restraint of communication with ward — 
By letter or otherwise.] — Roach v, Garvan (1748), 
1 Ves. Sen. 167 ; 1 Dick. 88 ; 27 E. R. 954, L. 0. 

Annotations: — ^Folld. Shipbrook v. Hinohinbrook (1778), 

2 Dick. 547. Reid. Mendos v, Mendes (1747), 3 Atk. 619. 

Mentd. Brook v. Brook (1858), 3 Bm. 6c Q. 481. 

2106. .] — ^Beabd V. Travers (1749), 

1 Ves. Sen. 313 ; 27 E. R. 1052, L. C. 

2107. .] — Shipbrook (Lord) v, 

Hinchinbrook (Lord) (1778), 2 Dick. 547 ; 21 
E. R. 383, L. O. 

2108. .] — Pearcte V, Crutchfield, 

No. 129, ayite, 

2109. ~ -.] — Abortive endeavour to 

marry a ward of tne ct. a contempt. Parties 
concerned in the marriage of a male infant ward 
of the ct., attending by order, the clergyman, 
appearing exculpated, was discharged, with costs 
out of pocket from the infant’s estate. The 
others ordered to attend the master on an inquiry, 
whether the marriage, by false names, was valid ; 
& upon the report a suit for nullity of marriage at 
the expense of the infant’s estate was ordered; 
& all the parties were restrained by injunction 
from all intercourse, personal, by correspondence, 
or otherwise, with the infant. — ^Wartbr v, Yorke 
(1815), 19 Ves. 451 ; 34 E. R. 584, L. C. 

AnnotaWm : — Mentd. Wynn v. Davies & Wcover (1835), 1 

Curt. 69. 

2110. Control of guardian’s consent.] — Under 
what circumstances the Ct. of Ch. will control the 
consent of a guardian to tlie marriage of an infant 
ward of that ct. ; & will refuse to con&m a master’s 
report, approving of proposals for a settlement on 
the marriage. — Gordon (Lord) v, Irwin (Lady) 
(1781), 4 Bro. Pari. Cas. 355 ; 2 E. R. 241, H. L. 


Suji-sECT. 2 . — Effect of Marriage Without 

Leave of Court. 

A. Contempt of Court, 

(a) In General, 

Contempt of court generally.] — See Contempt of 
Court, Vol. XVI., pp. 6 et seq, 

2111. Contempt If no consent.] — Totherby v, 
Preston (1748), cited in De G. at p. 312, L. C. 

Annotation Beld. Re Martin, Ex p. Van Sandau, Ex p. 

Turner (1846), De G. 303. 

2112. Though lather living.] — It is con- 

tempt to marry a ward of the ct. without leave, 
though the father of the infant be living. — ^Butler 
V, Freeman (1756), Amb. 301 ; 27 E. R. 204, L. 0. 

Annotations : — Beld. K. v, Gyngall, [1893] 2 Q. B. 232. 

Mentd. Middleton v. Janverin (1802), 2 Hag. Con. 437 ; 

De Manneville v, De ManneviUe (1804), 10 Ves. 52 ; 

Wellesley v, Beaufort (1827), 2 Hubs. 1 ; Johnstone v, 

Beattie (1843), 10 Cl. &; Fin. 42 ; Brook v. Brook (1861), 

9 H. L. Cas. 193. 

2113. .] — In the case of a ward of the ct. a 

marriage in fact is sufficient to ground the con- 
tempt. Upon the marri^e of a ward of the ct., 
both parties bein^ foreigners, Sn the property 
abroad, & the marriage in Scotkmd on the day the 
bill was filed, the ct. took jurisdiction ; but did 
not commit the husband ; ordering him to attend 
from time to time & to be at liberty to make a 
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proposal. — Sajllbs v* Savignon (1801), 0 Ves. 
672 ; 81 E. R. 1201, L. 0. 

Annotation: — Consd. Johnston Boattio (1843), 10 Cl. 8c 

Fin. 42. 

2114. .] — ^Mabtin V. Foster, No. 2171, post. 

2115. Effect of lapse of long time.] — ^Baix v. 
CouTTS, No. 2170, ppat. 

2110. .] — Gave v. Gave, No. 179, ante, 

2117. Abortive attempt.] — W artbr v. Yorke, 
No. 2109, ante. 

2118. Motion to commit — Not made unless for 
infant’s benefit.] — motion to commit a person 
for contempt or ct. in marrying an infant ward 
ought not to be made until the matter has been 
brought before the judge in cliambers, that he may 
consider whether it is for the infant’s benefit that 
such a motion should be made. — ^B rown ‘v. 


ignorant of her being a ward of ct. — Bdes v. 
Breretox (1738), West temp. Hard. 348 ; 25 
B. R. 974. 

2130. .] — Gommitment for eloping with a 

ward of the ct. ; & against another person for 
assisting ; ignorance, that she was a w^d of ct. 
not admitted as an excuse. The parties under 
commitment cannot be heard except on petition. 
Clergyman, celebrating marriage by banns without 
making the inquiry, directed by the Marriage 
Act, liable to ecclesiastical censure, at least ; 
perhaps to other consequences.— Nicholson v. 
Squire (1809), 16 Ves. 259 ; 33 B. R. 983. 
Annotations: — Hentd. Wynn v. Davies & Woeyer (1835), 1 
CtiPt. 60 ; Tucknoss v. Alexander (1863), 2 Drew. & Sm. 
614. 

Compare Sub-sect. 2, A. (6), ante. 


Barrow (1883), 48 L. T. 367. 

(6) Who may he Quilty. 

2119. Mother — Procuring marriage without con- 
sent of testamentary guardians.] — Shaetsbury 
(Earl) v. Shaptsbury, No. 14, ante. 

2120. All parties conniving — Though strangerd 
to order.] — ^All who were parties, & privies to this 
wedding, are guilty of a contempt of this ct., 
though they were strangers to the decretal order 
(Lord King, O.). — Long v. Elways (1729), Mos. 
249 ; 25 B. R. 378, L. G. 

2121. Position of clergyman.] — ^An infant 

was inveigled from B. her guardian & married to 
W. Though the infant was not taken from a 
guardian assigned by the ct., yet both W. & the 
parson & the agents were all committed. — Hannes 
V. WouGH (1713), 2 Eq. Gas. Abr. 754 ; 22 B. B. 
639, L. C. 

2122. .] — Moor v. Moor (1741), Bam. 

Oh. 404 ; 27 E. R. 697, L. 0. ; avb nom. More v. 
More, 2 Atk. 157. 

Annotations: — ^Mentd. Wynn v, Davies & Woevcr (1835), 1 
Curt. 69 ; Marshall v. Exeter (Bp.) (1860), 7 0. B..N. S. 
653. 

2123. .] — Upon a marriage of a ward 

of the ct. under flagrant circumstances the clergy- 
man & clerk were ordered to attend ; the husband 
was committed ; & the Lord Chancellor 

directed the proceedings to be laid before the 
A.-G-. ; expressing his opinion, that contrivinjg a 
marriage without a duo publication of banns is a 
conspiracy at common law. — ^Priestley v. Lamb 
(1801), 6 Ves. 421 ; 31 E. R. 1124, L. 0. 

Annotations : — Mentd. Wynn v, Davies & Weevor (1835), 1 

Curt. 69 ; Ex p. Van Sandau (1846), 1 Ph. 605. 

2124. .] — Millet v. Rowse, No. 2147, 

post. 

2125. No banns — No inquiry.] — 

Nicholson v. Squire, No. 2130, post. 

2126. .] — ^Warter V. Yorke, No. 

2109, ante. 

2127. Ward.] — ^The ct. has jurisdiction to com- 
mit a ward oi ct. to prison for contempt of ct. 
will in a proper case exercise such jurisdiction. — 
Re H.’s Settlement, H. v. H., [1909] 2 Oh. 260 ; 
78 L. J. Oh. 745. 

(c) Whether Knowledge of Wardship Essential. 

2128. Knowledge immaterial.] — ^Marrying an 
infant ward of the ct. is a contempt, though the 
parties concerned in such marriage h^ no notice, 
that the infant was a ward of the ct. — ^Herbert’s 
Case (1731), 3 P. Wms. 116 ; 2 Bq. Gas. Abr. 222 
pi. 7 ; 24 K. R. 992. 

Annotations : — B^d. Metropolitan Music Hail Co. v. Lake 
(1889), 58 L. J. Oh. 513. Mentd. Payne v. Drewo (1804), 
4 East, 523. 

2129. J — ^Persons concerned in the marriage 

of a ward of ct. committed, though they were 


(d) Marriage after Majority. 

2131. Whether contempt of court — Marriage to 
avoid execution of settlement approved by court.] — 

Observations as to the course to be taken where 
to avoid executing the marriage settlements 
approved of by the ct., on behalf of one of its wards, 
the parties waited until the ward attained her 
majority, & then, after the execution of other 
settlements, the marriage took place. — H obson 
V. Ferrary (1846), 2 Goll. 412 ; 63 B. R. 794 ; 
sub nom. Hobson v. Everett, 6 L. T. O. S. 519. 
Annotation: — Bold. Field v. Mooro, Field v. Brown (1855)? 

7 DoG. M. &G. 691. 

2132. Marriage immediately after majority.] 

— ^LoNGBO^rroM v. Pearce (1858), 3 Do O. & J. 

545, n. ; 44 B. R. 1379, L. C. & L. JJ. 

Annotations : — Consd. Biddles v. Jackson (1859), 28 L* J» Ch. 
290. PoUd. White v. Herrick (1869), 4 Ch. App. 345. 

2133 . ,] — A female ward of the ct. 

received proposals of marriage before twenty-one, 
& married a few days after she bad attained that 
age. She then petitioned that the whole fund 
might be paid to her husband, & expressed her 
readiness to be examined apart from him in the 
usual way. But their Lordships refused to 
examine her and ordered only that the dividends 
should be paid to the husband dtiring the joint 
lives of himself & his wife, without prejudice to 

any question. , 

The Master of the Rolls had refused to make the 
order for payment to the husband, on the ground 
that a marriage under these circumstances was a 
contempt of ct. ; on which ^int the Lords J ustices 
expressed no opinion. — -B iddles v. Jackson 
( 1859), 3 De G. & J. 644 ; 28 L. J. Gh. 290 ; 32 
L. T. O. S. 302 ; 6 Jur. N. S. 901 ; 7 W. R. 248 ; 
44 E. R. 1378, L. JJ. 

(e) Purging Contempt. 

Marriage settlements on wards of court.] — See 

Beet. 8, post. 

2134. By general pardon.] — ^A general act of 
pardon, though with an exception of contempts, 
extends to pardon contempts in marrying infant 
wards of a ct. of equity. — Phipps v. Anqlbsba 
(Earl) (1721), 1 P. Wms. 096 ; 24 E. R. 576, L. 0. 

Annotations : — Mentd. Lan8do'<^e v. Lapdome (1 820), 
2 BIL 60 ; Noel v. Roohfort (1836), 10 Bli. N. S. 483. 

2135. Undertaking to execute settlement.^— 

Personal attendance of a person running off with 
a ward of the ct.^iispensed with, on offering to go 
before the master & settle. — Green v. Pritzlbr 
(1763), Amb. 602 ; 27 E. R. 391. 

2136. ,] — Husband committed for mairymg 

a ward of the ct., & discharged under particular 
circumstances on undertaking to make a settle- 
ment, was held to that, & not permitted upon her 
consent to receive her whole fortune — a 
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rentchar^e for life. — Stackpole v, Beaumont 
(1796), 3 Vos. 89 ; 30 E. R. 909, L. 0. 

Annotaticma : — Bold. Winch v, James (1798), 4 Ves. 386. 
Mentd. Oliflord V. Beaumont (1828), 4 Russ. 325 ; Moiley 
V, Kennoldson, Morley v. Llnkson (1843), 2 Haro, 570 ; 
Godfrey v, Hughes (^1847), 5 Notes of Oases 499 ; Beau- 
mont V. Squire (1852), 17 Q. B. 905 ; Parker v, Hodgson 
(1861), 1 Drew. 6c Sm. 568 : Newton v, Marsden (1862), 

2 John. &; H. 356 ; Be Whitings Settlmt., Whiting v. 
Do Rutzon, [19051 1 Ch. 96 ; Re Howett, Eldridge e. 
lies, [1918] 1 Ch. 458. 

2137, By counsel.] — ^Winch v, James, No. 

2173, post. 

2188. .] — ^Bathurst v, Murray (1802), 8 

Ves. 74 ; 32 E. R. 279, L. O. 

Annotation: — Reid. Birkett v. Hibbort (1834), 3 My. & K. 
227. 

2139. .] — Generally, upon the marriage of 

a ward of ct., without leave, the marriage being 
found valid, & the party in contempt having 
executed the settlement & paid the costs, is dis- 
charged. 

A. was committed for contempt for marrying a 
ward. After the marriage had been found valid, 
but before a settlement had been executed, he 
was discharged, upon his undertaking to abstain 
from any intercourse. After the settlement had 
been executed, the ct. held that it would be con- 
trary to principle, either to compel the continuance 
of the undertaking or to make an order to the 
same effect, — Field v. Brown (1853), 17 Beav. 
140 ; 61 E. R. 988. 

2140. .] — The ct. will give no direction as 

to dividends of separate property to which a ward 
of ct. is entitled, who is under age, & has married 
without consent, until the husband has executed 
the settlement.— ^ATOR v. Mason (1864), 2 W. R. 
067. 

2141. Reference to master for proper settlement.] 

— There must be a reference to the master for a 
proper settlement, before contempt for marrying 
a ward of ct. can be cleared. In such case settle- 
ment of her personal propeity to husband for life, 
then to wife for life, then to children according to 
appointment of survivor, varied, so as to vest a 
moiety in the children at her death, if before his ; 
but still subject to his appointment.— Stevens v. 
Savage (1790), 1 Ves. 154 ; 30 E. R. 277, L. 0. 

Annotation: — ^Befd. Stackpole v, Beaximont (1796), 3 Ves. 
89. 

2142. Execution of settlement — & proof of valid 
marriage.] — The ct. refused to discharge a person 
who had been committed for contempt for marry- 
ing an infant ward of ct. until the certificate of 
the due solemnisation of the marriage had been 
produced, & a proper settlement of the wife’s 
property had been appl^ved. — Cox v. Bennett 
(1874), 31 L. T. 83 ; 22 W. R. 819. 

2143. Attempted marriage — Undertaking to pay 
costs.] — C., having been committed for a contempt 
in attempting to marry a ward of ct., was liberated 
upon an undertaking to pay the costs occasioned 
by the contempt : — Held : the costs of a^davits 
filed on a previous occasion of a motion to restrain 
all intercourse with the ward, & used on the 
motion to commit, were part of the costs occasioned 
by the contempt. — ^Thornhill v, Thornhill 
(1855), 25 L. T. O. S. 36 ; 1 Jur. N. S. 73 ; 3 W. R. 
161, L. 0. 

B, Criminal Proceedings, 

2144. Procuring marriage of ward — Informa- 
lion.] — Information granted against all persons 


concerned in inveigling a young lady, a ward of 
Chancery about sixteen years of age, to marry a 
man much beneath her. Though the Ct. of Ch. 
had punished them for the contempt. — R. v, 
Pierson (1738), Andr. 310 ; 96 E. R. 412 ; sab 
nom. R. V, Ossulston (Lord) 2 Stra. 1107. 
Annotation : — Befd. R. v. Green (1781), 3 Doug. E. B. 36. 

2146. May amount to conspiracy.] — Con- 

tempt on marrying a ward by commitment not 
sufficient, held to be a conspiracy. Sc an information 
recommended. — Schreiber v, Latbward (1781), 
2 Dick. 692 ; 21 E. R. 401, L. 0. 

2146. .] — ^Priestley v. Lamb. No. 

2123, ante, 

2147. Indictment.] — ^Upon a marriage 

of a ward of the ct., under flagrant circumstances, 
the husband obtaining a licence upon a false oath, 
that she was of age, the clergyman was ordered to 
attend, & reprimanded : the husband was com- 
mitted, & ordered to be indicted. — ^Millet v. 
Rowsb (1802), 7 Ves. 419 ; 32 B. R. 169, L. C. 

Annotations: — I^d. Ball v, Contis (1812), 1 Vos. 8c B. 292. 

Retd. Birkett v, Hibbort (1834), Coop, temp, Brough. 459. 

2148. .] — Marriage of a ward of the 

ct. under gross circumstances punishable, beyond 
commitment, by indictment, as a conspiracy. — 
Wade v, Broughton (1814), 3 Ves. & B. 172 ; 
35 E. R. 444, L. C. 


Sect. 8.— SETTLEMENTS ON MARRIAGE. 

Sub-bect. 1. — Jurisdiction op Court. 

Settlements generally, see Settlements. 

2149. Whether power to compel settlement of 
ward’s own property.] — Simson v, Jones, No. 655, 
ante, 

2150. .] — ^Blood V, Branpill (1834), cited 

in 7 De G. M. & G. p. 711 ; 25 L. J. Ch. p. 70 ; 2 
Jut. N. 8. p. 150 ; 44 E. R. 276, L. C. 

Annotation : — Consd. Field v, Mooro (1865), 7 De Q. M, & Q. 

691. 

2161. After attaining majority.] — ^Martin 

V, Poster, No. 2171, post, 

2162. .] — The Infants’ Settlements Act, 

1855 (c. 43), removed the disability of infancy only, 
leaving unaffected the disability of coverture. 
In 1862 an infant ward of ct. married without the 
sanction of the ct. An inquiry as to her fortune 
having been shortly afterwards directed by the 
ct. a post-nuptial settlement was executed by her 
in 1863 with the approval of the Vice-Chancellor, 
whereby she settled her property, a reversionary 
interest in personalty under a will, upon trusts 
for herself for life with remainder for the children 
of the marriage. Testator having died before 
Malins’ Act [20 & 21 Viet. c. 67] came into force, 
that Act had no application. There was issue of 
the marriage. During coverture the wife recog- 
nised the settlement Dy various acts, & after a 
dissolution of the marriage had been decreed on 
her petition, she successfully petitioned the 
Probate, Divorce & Admlty. Div. to vary the 
terms of the settlement. The reversionary interest 
having fallen into possession after the dissolution 
of the marriage ; — Held : (1) neither the sanction 
of the ct. nor the effect of that Act could make 
the settlement of the wife’s reversionary interest 
in personalty binding upon her ; (2) no acts of 
acquiescence & confirmation could have that effect 
unless they amounted, which these acts did not, 
to an actual disposition by her of the property, 


PART XV. SECT. 8, SUB-SECT. 1. Jurlsdiotlon to oompel a male ward, settlement of his estate so as to 

•161 i. Whether power to eomp^ settle* with whom a marriage been exclude his ¥file from all partlolpation 

wwnj of ioard's own propetm — After solemnised, without its consent on in the prwerty . — Re Mubbat (1642), 

attaininp mofonUy.}— Tne ot« has not attaining his full age, to execute a 3 Dr. Sc war* e3. — XR« 
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whUe diacoveHe, to the trustees of the settlement, 
« she was entitied to a transfer of fJ^e property. — 
Seaton v. Seaton (1888), 13 App. Cas. 61 : 67 
L. J. Ch. 661 ; 68 L. T. 666 ; 36 W. R. 866, 
H. L. ; affg. S. 0. avb nom, Buckmastbr v. Buck- 
mas^ (1887), 36 Ch. D. 21, C. A. 

(IMS), 40 Oh. D. 290. Distd. VidltB u. 0*Haffan, [1899] 
2 Ch. 669. E^. Mills t>. Fox (ISST}. 37 Ch. D. 163 ; 

Forrester, 118931 2 Ch. 461. 

North British & Mercantile 
lMC3.. [1893] 3 Ch. 474 ; Harle Jarman, [1896] 2 Ch. 


2153, — — J — The ct. has no jurisdiction to 
® *11 infant ward of ct. to make a settlement 
£ property because he has been guilty 

of contempt in marrying without leave. Deft, to 
an action in which he was made a ward of ct. 
married without leave, being in the twentieth 
year of his age. About eight months afterwards, 
he having in the meantime attained the age of 
twenty, an order was made on the application of 
his testamentary guardian in the action & in the 
matter of the Infants’ Settlements Act, that a 
proper settlement of his property should be settled 
by the judge, & that he should execute the settle- 
ment when so settled. He accordingly executed a 
settlement approved by the judge. As soon as he 
attained twenty-one he brought his action to set 
aside the settlement, & also appealed against the 
order directing it. He deposed that he had always 
objected to the settlement, & executed it only 
because he thought he should get into trouble if 
he did not ; — Held : the order for a settlement 
niust be discharged, for that the ct. had no juris- 
diction to compel the ward to make a settlement, 
& the order was in form & substance an order in 
invUum,^ &: could not be construed as merely 
authorising him to execute a settlement which he 
was wilhng^ to make. Qu» : whether, after such 
a lapse of time, the settlement could be treated as 
made upon the marriage ” within the meaning 
of the Infants’ Settlements Act, & whether the 
Act can be resorted to after a male infant who 
marries under the age of twenty attains that age. — 
Ee Leigh, Leigh v. Leigh (1888), 40 Ch. D. 290 ; 
68 L. J. Ch. 306 ; 60 L. T. 404 ; 37 W. R. 241 ; 5 
T. L. R. 138, C. A. 

Anm)i^ion8^-Re H.’s SetUmt., H. v, H., [1009] 2 Ch. 2G0 : 
Scott V, Scott, [1921] P. 107. 


Sub-sect. 2. — Marriages with Leave op Court. 

A, In GeneraL 

2154. Inquiries dispensed with — ^Marriage ap- 
proved of by ward’s friends.] —Re Strong, No. 
736, ante, 

2155. Urgency.]— Where the intended hus- 
band was about to return to a post abroad, the ct., 
on evidence of the desirability of the marriage, 
sanctioned the marriage & an advance for outfit, 
but directed a leference to chambers to approve 
the settlement with a direction that it should be 
proceeded with forthwith . — Ex p. Smith (1874), 22 
W. R. 294. 

2156. Whether settlement dispensed with — 
Agreement between husband & Infant wife — 
Husband cannot receive money under agreement.] — 

Where there is a fund in ct. belonging to a married 
female infant ward, the ct. will refuse to grant an 
order for paying out the same to her husband 
even with her consent, but will direct the usual 
reference to the master to approve oi a proper 
settlement, with leave for the husband to make 
such proposals before the master as he may deem 
advisable. — Russell v, Nicholls (1847), 8 L. T. 
0. S. 660. 


2167. Wife’s property small.] — The pro- 
perty of a ward of ct. being small, a declaration by 
the ct. was made instead of a formal settlement. — 
Wright v. King (1864), 18 Beav. 461 ; 2 W. R. 
406 ; 62 E. R. 181. 

2158. Marriage immediately after majority.] 

— ^A female ward of ct. was entitled to an income 
of more than £200 a year for her life for her separate 
use, but she was not restrained from anticipation. 
An allowance was made for her maintenance, & 
the surplus was accumulated in ct. She attained 
twenty-one, & the next day married. She then, 
by her next friend, petitioned for payment of the 
accumulations to herself on her separate receipt. 
The judge directed the fund to be settled ; — Held : 
the fund must be paid out to the wife on her 
separate receipt, but, though the fund was under 
£200, she was required to attend & be examined 
separately as to her consent. — White v. Herrick 
(1869), 4 Ch. App. 345 ; 38 L. J. Ch. 679 ; 20 
L. T. 386 ; 17 W. R. 622, L. JJ. 

2159. .] — A ward of ct., in contempla- 

tion of marriage, presented a petition for the settle- 
ment of property to which she was entitled, on 
attaining twenty-one to her separate use. An 
order for a reference to chambers to approve a 
settlement was made, but nothing further was 
done under the petition. The marriage was post- 
poned until immediately after the ward had 
attained twenty-one, & she then petitioned the ct. 
for payment to her of the fund ; — Held : she was 
entitled to the order. — Sams v, Cronin, Ex p. 
Reed (1873), 29 L. T. 886 ; 22 W. R. 204. 

Marriage on attaining majority a contempt of 
court.] — See Sect. 7, sub-sect. 2, A. (d), ante, 

2160. What Is proper settlement — Settlement of 
wife’s own fortune on her.] — A widower, with 
three children, having a life income of £3,000 & 
being about to marry a ward of ct. having an 
income of £700, proposed to settle her own 
fortune on her, but nothing more. Proposal 
approved of. — ^Blair v, Cuthbertson (1849), 13 
Jur. 442. 

Special provisions In settlement.] — See Sub- 
sect. 2, B., post, 

B, Special Clauses, 

2161. Provision for future husband dc family of 
ward — Husband without means.] — Upon a settle- 
ment of the fortune of a ward of the ct., who had 
married a man of no property, the ct. took care to 
secure a provision for a future marriage. — Wells 
V, Price (1800), 6 Ves. 398 ; 31 E. R. 649. 

2162. .] — Proposal for a settlement 

on the marriage of a female word of the ct. dis- 
approved ; as not providing sufficiently for the 
event of a future husband & children ; viz. only 
by powers over her real estate, which during 
infancy she could not exercise ; & all the property 
being hers. — Halsey v, Halsey (1804), 9 Ves. 
471 ; 32 E. R. 686, L. C. 

2163. Power of appointment.] — ^Upon a 

reference to the master respecting a proposed 
imrriage with a ward of ct., whose fortune con- 
sisted of a sum of £2,000, invested in the mtge. 
of an estate, the master approved of the terms 
of a settlement whereby it was proposed to assign 
the £2,000 to timstees, in trust for the intended 
wife for life for her separate use without power of 
anticipation, & after her decease in trusC for the 
husband for his life^ or until bkpey. or insolvency 
& a^rwards in trust for such of thelchildren of 
the intended marriage as the intended thusband & 
wife should appoint & in default of am^lntment 
then equally among all the children. The Master 
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SecU 8. — Setilefrunds on marriage: Svh-sect, 2, B. 
C. ; m/tb-aecis, 3 <fc 4.] 

of the Bolls varied the proposed terms of the 
intended settlement, by giving the intended wife 
a power to appoint any part, not exceeding one- 
half part of the principal of the trust money, in 
favour of the issue of any subsequent marriage 
of the intended wife. — Budge v. Winnall (1848), 
11 Beav. 98 ; 17 L. J. Ch. 216 ; 11 L. T. O. S. 
34« ; 60 E. B. 753. 

2164. ,] — A lady entitled to a fund in ct. 

married the day after she came of age. After 
the marriage a settlement of her property was 
made on her & her husband for their lives, & on 
the cliildren of the marriage absolutely ; but the 
Avife never consented in ct. to a transfer of the 
fund to the trustees. After the husband’s death 
& the birth of a child the settlement was, at 
the suit of the wife, declared void, because it 
contained no provision for a second marriage, & 
because the rights acquired by the husband were, 
on account of the precipitation of the marriage, 
a surprise on the wife. 

It is not the habit of the ct. upon the marriage 
of a ftiinale ward, to settle the whole of the pro- 
perty in remainder, after an estate for life, to her, 
ux)on the child or children of that marriage ; 
because it may happen that she may be left a 
very young widow & ought, tlierefore, to have the 
means of making some provision, in that case, for 
a second family (Leach, V.C.). — liONG v. Long 
(1824), 2 8im. & 8t. 110 ; 57 E. B. 290. 

A nmitntUmfi; — Coxisd. Money v. Money (1855), 3 Drew. 
25fi. Polld. He Hoaro’s Trusts (1802), 4 Gifl. 254. 

('ompare No. 2173, post 

2165. Restraint against anticipation.] — On the 

settlement of a ward, no clause against anticipa- 
tion was attached to her separate life estate. She 
incumbered her interest : — Held : the settlement 
could not be rectified to the prejudice of her 
incumbrancers. — Blackie v. Clark, Cock v. 
CLAJtK (1852), 16 Beav. 695 ; avh nom, Blaikie 
V. CiARK, Cock v. Clark, 22 L. J. Ch. 377 ; 61 
E. B. 609. 

Annokition : — Consd. Field v. Mooro, Field v. Brown (1855), 

7 De G. M. & G. 691. 

2166. Alter acquired property clause.] — An in- 
fant for whom an order for maintenance^ had been 
made married without any settlement having 
been executed, but a draft had been prepared 
which contained a covenant to settle her future 
propeiiy. On payment out of ct. of the trust 
fund to the trustees of a post-nuptial settlement 
the ct. directed that a covenant similar to that in 
the draft should be endorsed on the post-nuptial 
settlement,— /ec Hoard’s Trusts (1862), 4 Gift’. 
264 ; 1 New Bep. 161 ; 7 L. T. 523 ; 9 Jur. N. 8. 
167 ; 11 W. B. 181 ; 66 E. B. 700. 

AnrMtations .;; 7 -Reld. He Wall (1883), 50 L. T. 435. Mentd. 
He Blrd*8 Trusts (1876), 3 Ox, v/hi, 


(7. Application for Approval* 

2167. How application made— Petition.j—^emhZe ; 
on the proposed marriage of an infant ward of ct. 
entitled to a reversionary interest, which it is pro- 
posed to settle on her, the proper mode for her & 
her guardians to obtain the sanction of the ct. to a 
proposed settlement, is by presenting a petition 
reference to chambers to approve of the 
settlement, & then to present a second petition 
entitled m the matter of 18 & 19 Viet. c. 43, &: in 
the smt, to sanction her execution of the settlement 
when BO approved of.— JKc Yates (1869), 7 W. R. 

See, now, B. S. C., Ord. 66, rr. 2 (10), 26. 


2168. Costs of settlement — Payable out of 
corpus.] — Db Stacpoolb v, Db iStaopooi^k, Db 
Staopoolb V . Stapleton, Be Db Stacpoolb, De 
Stacpoolb v. Seymour, No. 766, ante* 


Sub-sect. 3. — ^Marriages in Contempt of Court. 


2169. Necessity for settlement.] — ^Whenever a 
man marries a ward of the ct. without the consent 
of the ct., the ct. will let the husband have no 
benefit of the portion, till he makes a suitable 
settlement, — ^Pim»ps v. Sheldon (1738), 1 Eq. 
Cas. Abr. 04 ; 21 E. R. 877. 

2170. .] — Punishment for contempt by 

marrying a ward of ct. by commitment, or in a 
flagrant case by directing a criminal prosecution 
for conspiracy, etc., the subject of sound dis- 
cretion ; & though the right to interpose, without 
complaint, is not affected by time, the exercise of 
it was dispensed with upon circumstances ; no 
complaint made for eight years ; the husbfmd, 
though his conduct would have justified punish- 
ment on a recent application, not being a needy 
adventurer, but of equal family So fortune ; having 
actually made a considerable settlement ; under 
which the children had vested interests ; & 
alleging misconduct by the wife. The interests 
of the children not to be affected : but the settle- 
ment varied as between the husband &; wife by 
mcreasing the pin-money, giving her some interest 
in future property, etc. 

When a lady, having property in this ct., 
marries after she is of age, the ct. does what it 
can to obtain a proper provision for her : having, 
as there is no contempt committed, no means of 
enforcing a settlement, if the husband does not 
seek to lay his hands upon the property ; but if 
the marriage is a contempt, the ct. vindicating 
its jurisdiction, is enabled by imprisonment to 
compel the husband to make a proper settlement. 
In this case the ct. was not i^ormed for eight 
years of the contempt, that was committed ; 
considering the case with the view to determine 
how far it ought to interpose on that ground the 
ct. always has regard to the subsequent conduct 
(Lord Eldon, C.). — ^Ball v. Ooutts (1812), 1 
Ves. & B. 292 ; 36 E. B. 114, L. 0. 

Annotation : — Mentd. Coster v. Coster (1839), 9 Sim. 597. 

.] — See Sect. 7, sub-sect. 2, A. (e), ante. 

2171. Funds In court — Not paid out without a 
settlement.] — The marriage of a female infant who 
is a ward of ct, by being party to a suit concerning 
property in which she is interested, is a contempt 
on the part of the husband if contracted without 
leave, & such contempt gives the ct. jurisdiction 
over both parties, & it may refuse to part with 
any portion of the property of the wife during the 
joint lives even upon the application of both, & 
whether the .wife at the time of consent is of ago 
or not. In cases of this description the ct. 
exercises its jurisdiction with a view to what is 
most for the benefit of the ward & her children. 

Qu. : whether in such a case it would be in the 
power of the ct. or correct to enforce a settlement 
against the wishes both of the wife & husband. — 
Martin v. Poster (1855), 7 De G. M. & G. 98 ; 3 
Eq. Bep. 656 ; 24 L. J. Ch. 619 ; 25 L. T. O. 8. 6 ; 
1 Jur. N. S. 337 ; 3 W. R. 339 ; 44 E, B. 39, L. JJ. 


AnrwtatioM:—4)onad. He Sampson & Wall (1884). 25 Oh. D, 
482. Bold. Gynn v. Gllbard (1860), 1 Di*ow. & Sm. 356. 


2172. -.] — Gynn v. Gilbard, No. 2044, 

ante* 


2178. Form of settlement — ^Provision for future 
husband 8c family of ward.] — Upon a proposal lor 
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a settlement under a commitment for marrying a 
ward of the ct. a power was directed to be inserted) 
enabling the wife to settle the interest of a moiety 
of her fortune upon any future husband for life. 
The husband on undei^king by his counsel to 
execute the settlement was discharged. — ^WiNCii 
V, James (1798), 4 Ves. 386 ; 31 E. R. 196. 

2174. ,] — ^Where a husband has 

married a ward without the consent of the ct., 
the ward’s interest, & that alone, is to be con- 
sulted in framing the settlement ; unless the 
subordinate purpose of protection against the 
husband can be accomplished without prejudice 
to the ward. 

A settlement approved by the master, where no 
power of appointment in default of issue was 
given to the wife, but the property was given over 
to her next of kin, was reformed by giving to the 
wife such a power by wiU only, with provisions, 
that the property, upon failure of children, & in 
default of such appointment, should go to her 
next of kin ; & in the event of her surviving her 
husband & having no children, that it should be 
at her own disposal ; & in the event of her marry- 
ing a second time & having children of the first 
inarriage, that she sliould have a power of appoint- 
ing to ^ch cliild of the second marriage a sum not 
exceeding that given to each child of the first. — 
Birkett V. Hibbert (1834), 3 My. & K. 227 ; 
Coop. temp. Brough. 459 ; 3 L. J. Ch. 158 ; 40 
E. R. 86, L. C. 

See, also, Sub-sect. 2, B., ante. 

2175. Husband deprived of interest.] — 

Ux)on a marriage with a ward of the ct. under 
gross circumstances a proposal for a settlement of 
the wife’s fortune, giving the husband in the event 
of his surviving her, a life interest, was rejected ; 
& the ct. refused even to pay out of the accumula- 
tion his debts, chiefly contracted in the mainte- 
nance of his wife & children.— Chassaing v. Parson- 
age (1799), 6 Ves. 15 ; 31 E. R. 448. 

Annotaiiona : — Mentd. Hood Barrs v, Horiot, [1896] A. C. 

174 ; He Rush, Warre v. HusL, [1922] 1 Ch. 302. 

2176. ,] — ^A. married a female ward 

of ct. without consent of the ct., & had been guilty 
of great contumacy in other respects. The ct. 
directed the wai'd’s fortime to be settled so as to 
exclude A. from taking any interest in it. — Kent 
V. Burgess, Winkworth v. Burgess (1840), 11 
Sim. 361 ; 10 L. J. Ch. 100 ; 6 Jur. 166 ; 69 
E. R. 913. ^ 

Annotation: — Mentd. Roskell v. Whitworth (1870), 5 Ch. 

App. 459. 

2177. — ^ — .] — The aJmost invariable 

modem practice, in the case of a marriage with 
a ward of ct. without consent, is to exclude the 
husband altogether from taking any interest in 
her property. — ^Wade v. Hopkinson (1866), 19 
Beav. 613 ; 62 E. R. 488. 

2178. .] — ^PowEix V. Oakley (1865), 

34 Beav. 676 ; 6 New Rep. 375 ; 66 E. R. 767. 

Annotaiiona : — Consd. Re Sampson 8c Wall (1884), 25 Ch. D. 

482. Befd. Re Pottor (1869), L. H. 7 Eq. 484. 

2179. Ignorance of wife being ward of 

court — ^Life interest to husband on wife’s death.] — 

Where a ward of ct., whose fortune was £3,700, 
had married without leave having been previously 
obtained, but the husband was at the time of the 
marriage ignorant of the existence of the suit, & 
that the infant was a ward of ct., the ct. approved 
of a settlement of the infant’s property, under 
which the husband took a life interest sifter the 
wife’s death in a moiety of her property, deter- 
minable on his marrying again, bkpcy. or insol- 
vency, So directed £600 of the above sum to be 
advanced to the husband on his bond. — ^R icuabd- 


son V. Merrifield (1860), 4 Do G. & Sm. 161 ; 
64 E. R. 779. 

Annotation: — ^Befd. Re J. (1913), 108 L. T. 554. 

2180. But power to wife to appoint by 

will to husband for life.] — Tlie ct., on a petition 
presented in an administration suit by a ward of 
ct. & her husband, who had married without its 
consent while the wife was a minor So in ignorance 
that she was a ward of ct., settled her property 
on her for life, with remainder to her children : So 
with a power for the wife to appoint the property 
by will to her husband for his life. — ^W ilkinson 
V. JouGUiN (1872), 41 L. J. Ch. 234. 

2181. Power to wife to appoint by will to 

husband .] — lie Sampson So Wall, No. 739, ante. 

2182. Of after acquired property — Settled 

on wife for separate use.] — Where a ward of ct. 
maiTjed without consent, So subsequently became 
entitled to property in the hands of the ct., the 
ct. will order it to be carried to a separate account. 
So, with a view to save expense, may direct it to 
be inserted in the order that the fund shall bo 
settled on the wife for her separate use. — T horp 
V. Owen (1854), as repoited in 2 W. R. 208. 

Annotaiiona: — Mentd. Policy v. Policy (No. 2) (1862), 31 

Boav. 363 ; Qaiiaud v. Bcverloy (1878), 9 Ch. 1). 213. 

2183. Marriage So settlement with parents’ consent 
— Without sanction of court — Transfer of property 
to trustees on wife attaining twenty-one.] — Leeds 
V. Babnardiston, No. 690, ante. 

2184. Costs of settlement — Husband’s costs 
allowed out of fund — Contempt not aggravated.] — 
The husband’s costs of the proceedings in making 
a settlement for the fortune of a ward, whom h<3 
had married without the leave of the ct., were 
allowed to him out of the fund, ho having no 
I)roperty of his own, So there being no circum- 
stances of aggravation in Ids conduct. — ^A non. 
(1828), 4 Russ. 473 ; 38 E. R. 883. 

A nnotalions : — Apld. De Staopoolc v. Do Stacpoole, Do 

Btaopoolc V, Staploton, Re De SlacM^oole, Do Stacpoole 

V. Seymour (1887), 37 Ch. D. 139. Mentd. Hearn v. Wells 

(1844). 1 Coll. 323. 


Sub-sect. 4. — Rectification of Settlement. 

Rectification of settlements generally, see 
Settlements, 

2185. On ground of mistake by wife — Surprise.] 

— Long v. Long, No. 2164, ante. 

2186. .] — A settlement of personal pro- 
perty belonging to a ward of ct. was made on her 
marriage So approved by the ct. It provided 
that, in case of failure of children, which event 
happened, after a life interest to the husband So 
wife, the property should go to the wife’s next of 
kin. The wife survived her husband. On an 
affidavit by the wife that she liad misunderstood 
the settlement, the ct. declared that, in the events 
which hapi)ened, she was entitled absolutely to 
the fund. — Smith v. Ilippe (1875), L. R. 20 Eq. 
666 ; 44 L. J. Ch, 765 ; 33 L. T. 200 ; 23 W. R. 851. 

Annotaiiona : — Consd. Oogan v. Dufflold (1876), 34 L. 

593. Ezpld. Hanley v. Pearson Q879), 41 L. T. 673. 

Dbtd. Tucker v. Bennett (1887), 38 Ch. D. 1. Mentd. 

Welman v. Welman (1880), 16 Ch. D. 670. 

2187. Settlement made Immediately alter 
majority — Power of court to rectify.] — Proposals 
of marriage with an infant ward of ct. were made 
six months before her marriage, not beii^ such 
as the ct. would approve. The parties waited till 
her majority. So a few days after it a settlement 
was executed, pursuant to now propos£^ made a 
very short time before her majority. The terms 
of the settlement appeared to have been pursuant 
to the instructions. So, in fact, the work of the 
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Sect 8 . — Seitlemenls on marriage : Sub-sect, 4. Pari 
XVI, Sects. 1, 2, 3, 4, 6 6. Part XVII. 

Sects. 1 db 2: Sub-sect. !»] 

ward’s mother, & were such as the ct. would not 
have approved : — Held : the jurisdiction of the 
ct. over the ward had not ceased, & the settlement 
was rectified, so as to be what the ct., looking at 


the position of the parties, would have made. — 
Money v. Money (1855), 8 Drew. 256 ; 8 E<i. 
Bep. 996 ; 24 L. J. Ch. 684 ; 25 L. T. O. S. 294 ; 
3 W. B. 425 ; 61 E. B. 901. 

2188. Post-nuptial settlement — Varied to com- 
prise after-acquired property.] — Be Hoabb’s 
Trusts, No. 2166, ante. 


Part XVI. — Employment of Infants. 


Sect. 1.— IN GENERAL. 

See, noWf Education Act, 1921 (c. 51), ss. 90- 
108. 

2180. Street trading — Restricted by bye-law — 
Validity of bye-law.] — The N. corpn. made a bye- 
law that parents should be liable to a penalty if 
they suffered a child to be selling articles in the 
street after a certain hour : — Held : the bye-law 
was made in excess of the powers given by Muni- 
cipal Corporations Act, 1882 (c. 50), s. 23, being 
too general & absolute, & justices rightly refused 
to convict thereunder. — Macdonald v. Lochrane 
(1887), 61 J. P. 029 ; 3 T. L. B. 464, D. 0. 

See, further, Public Health. 

2190. What amounts to — Boy calling at 

customers* houses — On behalf of employer.] — 
A person may be engaged in street trading within 
Employment of Children Act, 1903 (c. 45), s. 2, 
although ho is not trading on his own account but 
is in the emplo^nnent of another person. 

A bye-law made under the sect, by reaps., the 
Coi*pn. of East Ham, provided that no boy under 
sixteen should “ be employed in or carry on street 
trading ” unless he wore a badge. Applts., a 
co-operative & industrial society, carried on {inter 
alia) the business of bakers, & had a number of 
establishments where they sold goods. By their 
servants they called at certain periods on members 
of the society at their houses & supplied them with 
their goods from vans, each of which was in charge 
of a vanman & a boy. One of the boys was 
between fourteen &; sixteen years of age & was in 
the employment of applts. at a weekly wage. He 
called at the house of a member of the society who 
was called upon daily. He had a basket of bread 
taken from the van. He knocked at the door, 
which was opened by the member, who asked for 
two loaves, for which she paid him Od, He handed 
the money to the vanman. When he wen^ to the 
house he did not know how many loaves the 
member would buy, or if she would buy any. 
The vanman & boy were also permitted to sell in 
a similar manner to persons who were not members 
of the society at their own houses any bread 
which was left over after all the requirements of 
members of the society had been met. The boy 
would have sold bre^ to persons other than 
members of the society had he been asked to do 
so by them, but, in fact, he had never done so. 
He md not wear a badge. Applts. having been 
convicted by a magistrate for unlawfully employ- 
ing the boy in street trading without his wearing 
a badge contrary to the bye-law: — Held: the 
conviction was wrong, for Employment of Children 
Act, 1903 (c. 45), s. 2, i*ead together with the 
definition of street trading contained in sect. 13, 
indicated that the statute prohibited trading & 
seeking customers in the street where the street 
was used as a market place, & did not prohibit 
legitimate business between a shop & customers in 
their houses. — Stratford Co-opbbattvb Society, 
l/TD. V. Bast Ham Corpn., [1915] 2 K. B. 70 ; 84 


L. J. K. B. 645 ; 112 L. T. 616 ; 79 J. P. 227 ; 
31 T. L. B. 129 ; 13 L. G. B. 285 ; 24 Cox, C. C. 


607, D. C. ^ ^ 

2191. Child employed as agent— News- 

vendor — Relationship of master & servant not 
essential.] — The offence of employing a child in 
street trading within Employment of Children 
Act, 1903 (c. 45), s. 3 (2), may be com^t^d where 
the relation between deft. & the child is that of 
principal & agent ; the enactment is not confined 
to the case of employment as a servant. A child 
received from resp., a wholesale & retail news- 
vendor, newspapers which he proceeded to sell in 
the streets, paying resp. for them at the rate of 
Qd. per dozen copies sold, the child making a 
profit of 3d. per dozen. He returned unsold 
copies to resp., who stated that if he saw the child 
destroying unsold copies he should prevent him 
if he could. The magistrate foimd that the 
relation of master & servant did not exist between 
them, dismissed the information Held ; on 
the facts the relation was that of principal & agent, 
& the resp. liad employed the child within the 
Act, &> must bo convicted. — ^Morgan v, Parr, 
[1921] 2 K. B. 379 ; 90 L. J. K. B. 1199 ; 125 
L. T. 307 ; 86 J. P. 106 ; 37 T. L. B. 587 ; 19 
L. G. B. 277 ; 26 Cox, C. C. 739, D. C. 

A 'n/nrtfn.I.inn. Swnet V- WlUlfiLlllB (1922). 128 L. T. 379. 


2192. .] — ^Applt., a newsagent, 

authorised two boys to obtain newspapers at his 
expense, his arrangement with the boys bemg that 
he should receive part of the money obtained by 
the boys by selling the papers in the streets, any 
unsold papers to be handed over to applt. Applt. 
also gave football programmes to two other boys 
on the terms that he was to receive from them a 
sum proportionate to the number sold, & that 
unsold programmes should be returned to him. 
Applt. exercised no control over the boys & they 
received no payment except their profits on the 
sales. On informations against applt. for “ em- 
ploying ” the boys in street tradmg contrary to 
a bye-law made under Employment of Children 
Act, 1903 (c. 46), as amended by Education Act, 
1918 (c. 39), s. 13, the justices found that each 
of the boys was an agent of applt., & was in that 
sense employed by him, & they convicted him : 
Held : the boys, being occupied in street trading, 
were ** employed ** in street trading within the 
Act & the bye-law, &, as there was evidence that 
each of them was employed by applt. as his agent, 
the convictions must be afflnned. — Sweet v, 
Williams (1922), 128 L. T. 379 ; 87 J. P. 51 ; 
67 Sol. Jo. 183 ; 21 L. G. B. 23 ; 27 Cox, C. C. 


373, D. C. 

2193. Child employed by agent of employer — 
Liability of employer.] — ^By a bye-law made, under 
Employment of Children Act, 1903 (c. 46), s. 3 (1), 
no child shall be employed between certain 
hours ; dc by sect. 6 (8) of the Act, “ where an 
employer is charged ** with an offence under the 
Act he shall be entitled upon information laid by 
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him to have the pereon whom he charges as the 
actual offender brought before the ct., Aj if “ after 
the commission of the offence has been proved ** 
the ct. is satisfied that the employer had used due 
diligence to comply with the provisions of the Act, 
& that the other person had committed the offence 
in question without the employer’s knowledge, 
consent, or connivance, the other person shall be 
summarily convicted of the offence, & the emplover 
shall be exempt from any fine. A vanman in the 
employment of the respondent, a baker, employed 
for his own convenience & benefit a child to 
deliver bread to resp.’s customers during hours 
forbidden by the bye-law. The child was actually 
engaged & his wages paid by the vanman, & his 
engagement was a voluntary & gratuitous act on 
the part of the vanman &; formed no part of any 
arrangement between him & resp. Kesp. had no 
knowledge that the child was so employed except 
duri^ permitted hours. Kesp. was ch^ged with 
having unlawfully employed the child during 
prohibited hours contrary to the bye-law : — 
Held: (1) the mere fact that resp. was charged 
with the offence did not, in the absence of any 
evidence of a contract of employment of the child 
during prohibited hours by or on behalf of resp., 
make it incumbent upon him, under sect. 6 (3) 
of the Act, in order to claim exemption from a 
fine, to charge the vanman as the actual offender ; 
(2) as there was no evidence of any unlawful em- 
ployment of the child by resp., either directly or 
by an agent purporting to employ the child on his 
behalf, no offence by resp. had been proved. — 
Kobinson V. Hill, [1910] 1 K. B. 94; 79 
L. J. K. B. 189 ; 101 L. T. 673 ; 73 J. P. 614 ; 
20 T. L. R. 17 ; 7 L. Q, R. 1065, D. C. 

2194. Contract with child under fourteen — Work 
carried on between prohibited hours — Contract 
void.] — The father of appet., who was a lad between 
thirteen & fourteen years of age, asked resp., a 
barge owner, to take on the lad as an odd boy & 
teach him the barge trade. Resp. agreed, & 
undertook to give the boy so much a week as his 
services were worth to him & his food when out 
with a barge. There was evidence that on more 
than one occasion the boy had to start with a 
barge before 6 a.m. On the day of the accident 
ho had gone to work at 3 a.m. The county ct. 
judge found that there was a contract of service, 
but that it contravened Employment of Children 
Act, 1903 (c. 46), which makes it illegal to employ 
a child under the age of fourteen under any con- 
tract of service, between 9 p.m. & 6 a.m. The 


learned judge held that the contract of service, 
being thus rendered an illegal contract, was void. 
No claim under Workmen’s Comp. Act, 1900 
(c. 68), could be founded upon it. Accordingly he 
gave his award for resp. On appeal : — Held : the 
awai'd was right. — ^Pounteney v. Tctuton (1917), 
34 T. L. R. 103 ; 62 Sol. Jo. 169 ; 10 B. W. C. C. 
601, C. A. 

Annotation : — Consd. M*Le]land v. Hutohison (1918), 12 
B. W. C. C. 428. 

Interference with education.] — See Education, 
Vol. XIX., pp. 671, 672, Nos. 108-116. 


Sect. 2.— CHIMNEY SWEEPING. 

See Chimney Sweepers & Chimneys Regulation 
Act, 1840 (c. 85), ss. 2, 3; Chimney Sweepers 
Regulation Act, 1864 (c. 37), ss. 6-10. 


Sect. 3.— IN FACTORIES, SHOPS AND 

WORKSHOPS. 

See, generally, Factories, Vol. XXIV., pp. 912, 
926, 927, Nos. 83, 84, 181-190. 

Education of infant employees.] — See Educa- 
tion, Vol. XIX., pp. 671, 572, Nos. 108-116. 

Doctrine of common employment — Application 
to infants.] — See Master & Servant. 


Sect. 4.— IN MINES. 

See, generally. Mines. 

Coal mines.] — See, now, Coal Mines Act, 1911 
(c. 60). 

Other mines.] — See Metalliferous Mines Regula- 
tions Act, 1872 (c. 77) ; Mines (Prohibition of 
Child Labour Underground) Act, 1900 (c. 21). 


Sect. 6.— IN PUBUC ENTERTAINMENTS. 

See, now. Education Act, 1921 (c. 61), ss. 100- 
104; Children (Employment Abroad) Act, 1913 
(c. 7), s. 2 ; generally, Theatres. 


Seci\ 6.— EMPLOYERS’ UABIUTY. 

See Master & Servant. 


Part XVII. — Protection of Infants. 


Sect. 1.— PROTECTION OF INFANT UFE. 

See Children’s Act, 1908 (c. 67), ss. 1-11, 127, 131. 


Sect. 2. --OFFENCES AGAINST WHICH PRO** 

TECHON GIVEN. 

Sub -SECT. 1. — Cruelty and Exposure to 

Danger. 

See Children’s Act, 1908 (c. 67), ss. 12 (l)-(3), 
13-18, 131 ; Clxildren’s Act (1908) Amendment 
Act, 1910 (c. 25) ; Infanticide Act, 1922 (c^ 18). 

Acts amounting to homicide — Correction of 
children.]— iS'ce Criminal Law, Vol, XV., pp. 791, 
792, Nos. 8542-8568. 

Neglect.] — See Criminal Law, Vol. XV., 

pp. 792-796. Nob. 8669-8588, 8697. 


2195. Cruelty to children — Failure to provide 
medical attention.] — R. v, De Crbspigny, Ex p. 
Carter (1912), Times, May 21. 

2196. Wilful assault.] — ^An assault within 

Children’s Act, 1908 (c, 67), s. 12 (1), must be one 
which is likely to cause unnecessary suffering or 
injury to the health of the child. 

Applt., who .was the stepfather, &; had the 
custody or care, of a girl of eleven years of age, 
was charged under the above sect, with wilfi^y 
assaulting the girl in a manner likely to cause her 
unnecessary suffering. The evidence of the girl 
was that applt. committed acts of indeceilcy, not 
to her, but in her presence, &; that when she 
screamed he put his hand over her mou^ : — 
Held : this was not an assault witbdn the sect. — 
R. V. Hatton, [1925] 2 K. B. 322 ; 94 L. J. K. B. 
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Sect. 2. — Offences against which protection given: 
Snh-sccts, 2 C& 3. Sects, 3, Sub^ 

sects, 1 2. Paris XVIII* 

863 ; 133 L. T. 735 ; 89 J. P. 164 ; 41 T. L. R. 
637 ; 19 Cr, App. Rep. 29, C. C, A. 

Neglect to make provision.] — See Criminal 

Law, Vol. XV., pp. 854-856, Nos. 9372-9401. 

Abandonment & exposure.] — See Criminal 

Law, Vol. XV., pp. 825, 856, Nos. 9016, 9017, 
9402-9405. 

2197. Causing or procuring to beg — ^Evldence of 
age.] — On a charge under Vagrancy Act, 1824 
(c. 83), s. 3, for procuring a child to beg, the child 
appeared & gave evidence that his age was 
sixteen. There was no other direct evidence of 
the age : — Held : the magistrate, on seeing the 
child, & being satisfied the child’s age was not so 
much as sixteen, might form his own conclusion on 
that point, & convict accordingly. — R. v. Viasani 
(1806), 15 L. T. 240 ; 31 J. P. 260. 


Child In verminous condition.] — See Edit- 

cation, Vol. XIX., p. 670, Nos. 103, 104. 

Juvenile smoklngj — See Children’s Act, 1908 
{c. 67), SB. 39-43. 


Sect. 3.— PROVISIONS FOR SAFETY. 

SeCi Children’s Act, 1908, c. 67, ss. 20-25, 38, 
75 (3), 125, 126, 131, sched. I. ; Mental Deficiency 
Act, 1913 (c. 28), s. 8 ; Children’s (Employment 
Abroad) Act, 1913 (c. 7), s. 1 (2) ; Ministry of 
Health Act, 1919 (c. 21), s. 3 (1) (/). 


Sect. 4.— PROVISIONS FOR EDUCATION. 

Se ^ Education, Vol. XIX., pp. 576-578, Nos. 
127-138. 


SuB-RRCT. 2 . — Exposure to I^ostitution and 

Seduction. ^ 

See Children’s Act, 1908 (c. 07), ss. 16-18; 
Children’s Act (1908) Amendment Act, 1910 (c. 25). 

Procuration.] — See Criminal Law, Vol. XV., 
pp. 849, 850, Nos. 9327-9329, 9337. 

Conspiracy to procure.] — See Criminal 

Law, Vol. XIV., p. 117, Nos. 867, 868. 

Defilement of girls.] — See Criminal Law, Vol. 
XV., pp. 846-848, Nos. 9308-9323. 

Owner or occupier of premises permitting 

defilement.] — See Criminal Law, Vol. XV., p. 
849, Nos. 9325, 9326. 

Seduction.] — See Criminal IjAW, Vol. XV., 
p. 851, Nos. 9344-9340. 


Sub-sect, 3. — Other Offences. 

Incitement to betting & borrowing.] — See 

('rtminal Law, Vol. XV., p, 760, Nos. 8179, 
8180 ; Gaming & Wagering, Vol. XXV., p. 449j 
No. 414 ; Money & Money-Lending, 

Pawnbroker — Taking article in pawn from 
infant.] — See Children’s Act, 1908 (c. 67), s. 117 ; 
Pawns k > Ih^KDcjEs. 

Sale of intoxicating liquors.] — See Criminal 
liAW, Vol. XIV., p. 38, Nos. 81, 82 ; Intoxicating 
Liqttors. 

Purchase of old metal from infant.] — See 

(-hildren’s Act, 1908 (c. 67), s. 116. 

Education of children — Attendance at school.] — 

See Children’s Act, 1908 (c. 67), s. 118 ; Educa- 
tion, Vol. XIX., pp. 564-569, Nos. 61-96. 


Hkct, 6.— prosecution OF OFFENDERS. 

Sub-sect. 1. — In General, 

See Children’s Act, 1908 (c. 67), ss. 12, 19, 24, 
26 ; Infanticide Act, 1922 (c. 18) ; Licensing Act, 
1902 (c. 28), s. 2. 


Sub-sect. 2. — ^Procedure, 

See Children’s Act, 1908 (c. 67), ss. 27, 30-36, 
114, Sched. I. ; Criminal Justice Administration 
Act, 1914 (c. 58), ss. 28, 44, Sched. IV. ; Children’s 
(Employment Abroad) Act, 1913 (c. 7), s. 3. 

Limitation of time for prosecution.] — See 
Criminal Law, Vol. XIV., p. 152, Nos. 1268, 1269. 

Evidence — Of children.] — See Criminal Law, 
Vol. XIV„ pp. 258, 453-460, Nos. 2588-2593, 
4806-4826 ; Evidence, Vol. XXII., p. 388, Nos. 
3974-3980. 

Evidence of complaint.] — See 

Criminal Law, Vol. XIV., p. 399, Nos. 4195-4199. 

Dying declaration.] — See Criminal 

Law, Vol. XV., p. 806, Nos. 8736, 8736. 

Acts of accused.] — See Criminal TwAw, Vol. 

XIV., pp. 370, 380, 381, Nos. 3914, 4009, 4010, 
4020. 

Defilement of girls.l — See Criminal Law, 

Vol. XV., pp. 846-848. 

Trial of cruelty to children.] — See Criminal 
Law, Vol. XV., p. 867, Nos. 940fi-9410. 

Offences triable summarily.] — See Magistrates. 


part XVII. sect. 6, SUB-SECT. 1. 

1. Neglected child — lAahiliiy of 
parent)— Under Children's Protection 
Act of Ontario, s. 18 (d), which enacts 
that any person who is firuilty of an 
act or oniissJou which contributes to a 
child becoming a neglected obild, shall 
incur a penalty & bo liable to imprison* 
nient, there is no right to punish 
unless It is shown that there was an 
actual injury to the child. — TL v. 


Davis (1917), 40 O. L. R. 352.— CAN. 

m. .] — ^Au offence under 

Children Act, s. 12, may be tried either 
summarily or on indictment, but Irish 
Summary Jurisdiotion Act gives no 
right to deft, to elect in whi^ of the 
two ways the charge is to be tried. — 
R. (Clarke) v. County Louth JJ. 
(1911), 46 I. L. T. 188.— IR. 

n. .] — was convicted 


of a charge that she did on Apr. 26, 
1912, & on divers other dates within 
six months last past & on divers former 
dates, unlawfully & wilfully neglect 
her children in a manner likely to cause 
them mmeoessary suffering : — Held : 
the offence charged was a continuous 
offence & the conviction, therefore, 
was not bad for uncertainty.— R. 
(Brown) v. County Londonderry 
JJ. (1912), 46 I. L. T. 170.— IR. 
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Part XVIII. — Offences by Infants. 


See Children’s Act, 1908 (c. 67), ss. 94-99, 101, 
108-110, 111 ; Summary Juris^ction Act, 1879 
{c. 49), s. 29 ; Statutory Buies & Orders, 1909, 
No. 591 ; 1916, No. 297 ; 1919, No. 985 ; 1923, 
No. 769 ; Juvenile Courts (Metropolis) Act, 1920 
(c. 68) ; Magistrates ; Police. 

Criminal capacity.] — See Criminal Law, Vol. 
XIV., pp. 53-55, Nos. 189-217, p. 93, Nos. 632-034. 


Juvenile courts.] — See Magistrates. 
Punishment.] — See Criminal Law, Vol. XIV., 
p. 479, No. 5229 ; p. 491, Nos. 6406-5411. 

Borstal Institutions.] — See Criminal Law, Vol, 
XIV., pp. 480, 481, Nos. 6238-6252. 

Reformatory & industrial schools.] — See 
Education, Vol. XIX., pp. 670-578, Nos. 127, 128. 


Part XIX. — Illegitimate Children. 


Sec^ generally i Bastardy, Vol. III., pp. 358 ct seq. 

Presumption of legitimacy.] — See Bastardy, 
Vol. III., pp. 358-368, Nos. 1-97. 

Legitimacy declaration by infant.] — See Bas- 
tardy, Vol. III., p. 369, Nos. 106, 107. 

Custody.] — See Bastardy, Vol. III., pp. 381, 
383, Nos. 198-214. 

Recovery by habeas corpus.] — See Crown 

Practice, Vol. XVJ., pp. 270, 271, Nos. 793, 794, 
802. 


Guardianship.] — See Bastardy, Vol. III., p. 

383, Nos. 215-224. 

Education.] — See Bastardy, Vol. III., pp. 383, 

384, Nos. 225-228. 

Maintenance.] — See Bastardy, Vol. III., pp. 
381-387, Nos. 229-252. 

Bastard paupers.] — See Poor Law. 

AflUlatlon proceedings.] — See Bastardy, Vol. 
ITT., pp 387-407, Nos. 253 407. 
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See County Courts ; Courts ; Judgments and Orders. 

INFORMATION. 
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INFORMER. 

See Criminal Law and Procedure ; Magistrates. 

INFRINGEMENT. 

See Copyright and Literary Property ; Injunction ; Patents and Inventions. 

INGRESS, EGRESS AND REGRESS. 
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INHABITED HOUSE DUTY. 

The above duty was repealed by Finance Act, 1924 (c. 21), s. 20, & Sched. III., & therefore the title 

with the cases thereon do not now come within the scope of this work. 


J.— VOIi. XXVIII 
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Part L — Nature of Injunction. 


Sect. 1.— -IN GENERAL. 

1. Ancillary to claim for damages.] — An in- 
junction is ancillary to the claim for damages 
&t cannot be grants as a substantive form of 
relief by itself (Lord Stbrndale, M.B.). — 
Davey V. Bobinson, [1923] as reported in 1 K. B. 
663, C. A. 

2. Court will not compel performance of 
illegal act.] — The ct. will not grant a writ of injunc- 
tion under C. L. P. Act, 1854 (c. 125), when by so 
doing deft, would be called upon to do an illegal 
act. — London & South Western By. Co. v. 
Webb (1863), 15 C. B. N. S. 460 ; 12 W. B. 51 ; 
143 E. B. 860 ; sub nom, London & North 
Western By. Co. v , Webb, 9 L. T. 291. 

Annotation : — Beld. Mid. By. v, G. W. By. (1873), 42 L. J. Ch. 

438. 

3. .] — Chapman v . Grays Gas Co., Ltd. 

(1864), 28 J. P. Jo. 724. 

4. Court will not order an ImposslblUty.] — 

(1) Where pltf. has proved his right to an injunc- 
tion against a nuisance or other injury, it is no 
part of the duty of the ct. to inquire in what way 
deft, can best remove it. In such a case a refer- 
ence before the decree to an expert under Court 
of Chancery Act, 1852 (c. 80), s. 42, as to the 
existence of the injury, or as to the best mode of 
removing it is improper. 

The C. lunatic asylum was built in 1851, under 
8 & 0 Viet. c. 120, & was under the government of 
the committee of visitors of the county of M. 
appointed under Lunatic Asylums Act, 1853 
(c. 97). In 1866 an information was filed at the 
relation of a local board of health to ^train 
the committee of visitors from permitting the 
sewage from the asylum to be a nuisance in- 
jurious to public health. The existence of the 
nuisance, which had been a continuing nuisance 


from the time of the erection of the asylum, 
having been proved, one of the judges, at the 
hearing of the cause, referred it to an expert 
under Court of Chancery Act, 1862 (c. 80), s. 4^ 
to inquire as to the existence of the nuisance « 
the best means of removing it ; — Held : such 
reference was improper an injunction ought to 

be granted, . 

(2) But when the diificulty of removing the 
injury is great, the ct. will suspend^ the operation 
of the injunction for a time, with liberty to deft, 
to apply for an extension of time. 

(3) No doubt there are cases where the ct. will 
take care not to pronounce an idle & ineffectual 
order ; for instance, the ct. will not issue a man- 
datory injunction where it is impossible that the 
mandatory injunction can by any means be 
complied with. The simplest illustration of this 
is the case of cutting down timber. It would be 
idle when the trees have been cut down to make an 
order not to allow the trees to remain prostrate, 
& 'all that can be done in such a case is to leave 
the parties to their remedy for damages. Take 
another illustration. There might be a bank to 

E revent the influx of the sea, & that bank might 
e most improperly destroyed ; the ct. would 
restrain the performance of the act if it were in 
time to do so, but the act having been once done, 
& the sea admitted, the ct. could only then leave 
the parties to their remedy, for damages, con- 
sidering it impossible to exclude the sea (Lord 
Hatherley, C.). 

(4) Semble : the delay of fourteen years from 
the commencement of the nuisance to the filing 
of the information would be no bar to the relief, 
but at all events where the time had been occupied 
in ncigotiations & attempts to remove the nuisance 
the delay was immaterial. — ^A.-G. v. Colnby 


part I. SECT. 1. 

a. Omeral rule,} — The ct. inter- 
feres by injunction only to prevent or 
restrain injuries to civil property & 
In defence of, or to enforce, rights 
which are capable of being enforced 
at law or in equity. The ct. has no 
Jurisdiction to restrain persons from 
acting without authority. — Caixoway 
V, Pbabson (1890), 6 Man. L. B. 364. — 
CAN. 

b. Where legal remedy inadequcAe,} 
^The ot. wjQl only grant a writ 
of injunction in oases of extieme 


necessity, where redress cannot be 
obtained in the usual legal mode. — 
Halifax Citt v . Nova Scotia 
Elbotrio TblbqraPh Co. (1859), 4 
N. S. B. (Coch.) 83.— CAN. 

c. ^.Ij^ Granted whore remedy 

at common law inadequate & im- 
possible for jury to estimate damage. — 
MASON V. Shbod {circa 1879), R. B. D. 
478. — CAN. 

d. .1 — The right of the ot, 

to grant an interdict is not reetrioted 
to oases of vindication of pecuniary 
interests only, but extends to oases 


of the protection ot other rights, the 
"interference with wliich wUl work an 
injury to the party applying for which 
no other relief would oonstltute 
adequate reparation. — B cbgbbs v, 
JOUBBRT (I860), 1 R. 351.—^. AF. 

t. Prevention of ixmiinuingHnjiury,] 
— ^The pihiclple upon which^ the ct, 
grants an interdict#s to prevent the 
mftlotion of a continuing Injury. — 
Boybs V, Brand (1864), 1 R. 178. — 
8. AF. 

f. Infunction operative tiU dis- 
solved,} — Reaps, obtained against 
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Sect. 1 . — In general* Sect, 2. Peart II, Sect, 1»] 


Hatch Lunatic Asylum (1868), 4 Ch. App. 140 ; 
38 L. J. Ch. 266 ; 19 L. T. 708 ; 33 J. P. 196 ; 
17 W. R. 240, L. C. & L. J. 

Annotations : — As to (2) Folld. A.-Q. v. Birmingham B. C. 
(1871)» 24 L. T. 224 ; Hill v. Metropolitan Asylum District 
Manafirers (1879), 4 Q. B. D. 433. Refd. A.-G. v. Bir- 
mingham, Tame, Sc Ilea Drainage Board, [1912] A. C. 
788. As to (3) Comid. A.-G. v. Gee (1870), L. R. 10 
£q. 131. Refd. A.-G. v. Dorking Union Grans. (1882), 
20 Ch. D. 695 ; Islin^on Vestry r. Hornsey U. C., [1900] 
1 Oh. 695. 


5, ,] — Defts. were a local board consti- 
tuted in Nov. 1876, under Public Health Act, 1875 
(c. 66). Pltf. complained that for some time 
before & since defts. became the sanitary authority, 
sewage was ^owed to fall into a stream passing 
near his residence so as to pollute it & cause 
a nuisance to him. He complained to defts. in 
May, 1876, & nothing having been done he 
brought an action against them in July, 1876, for 
damages & an injunction : — Held : assuming 
that an actionable nuisance existed, as defts. 
had themselves done no act to create or increase 
it, pltf. had no caiLse of action. 


It would be contrary to the course of the ct. 
to make a decree of that nature against defts., 
unless the ct. is satisfied that there is some par- 
ticular mode by which they can cany into effect 
this scheme of drainage (Cotton, L.J.). — Glossop 
V, Heston & Isleworth Local Board (1879), 
12 Ch. D. 102 ; 49 L. J. Ch. 89 ; 40 L. T. 736 ; 
44 J. P. 36 ; 28 W. R. Ill, C. A. 


Annotations: — Ezpld. & Folld. A.-G. v. Dorking Union 
Grdna. (1882), 20 Ch. D. 695. Ezpld. Charles v, J'inohley 
L. B. (1883). 23 Ch. D. 767. Conad. R. v, Staines L. B. 
(1888), 60 L. T. 261 ; Alriley v. Klrkheaton L. B. (1891), 
99 L. J. Ch. 734 ; Ogilvlo v. Blything Union R. S. A. 
(1891), 65 L. T. 338 ; Cowley v. Newmarket L. B., [1892] 
A. C. 345 ; Yorkshire West Riding Coimdl v. Holmllrth 
Urban S. A., [1894] 2 Q. B. 842. j&cpld. Dent v. Bourne- 
mouth Corpn. (1897), 66 L, J, Q. B. 395. Apld. Robinson 
V. Workington Corpn., [1897] 1 Q. B. 619. Consd. Foster 
V, Worblln^on U. D. C., [1906] 1 K. B. 648 : Dawson 
V. Bingley U. D. C.. [1911] 2 K. B. 149. Disti Jones v. 
Llanrwst U. D. C., [19111 1 Ch. 393. Refd. Warwick & 
Birmix^ham Canal Navigation Co. v. Burman (1890), 
63 L. T. 670 : A.-G, v. CJerkenwell Vestry, [1891] 3 Ch. 
627 ; Durrant v. Branksome U. D. C. (1897), 76 L. T. 
739 : Harrington v. Derby Corpn., 11905] 1 Ch. 205 ; 
McClelland v. Manchester Corpn., [1912] 1 K. B. 118; 
Hesketh v, Birmingham Corpn., [1924] 1 K. B. 260. 
Mentd. A.-G. 17. Manchostor (Dean Sc Canons) (1881), 
18 Ch. D. 596 ; Holland v. Dickson (1888), 37 Ch. D. 669 ; 
R. 17. Porlby (1889), 22 Q. B. D. 620 ; R. i?. St. George-the- 
Martyr, Southwark, Vestry (1892), 61 L. J. Q. B. 398; 
R. 17. St. Giles, Camberwell, Vestry (1897), 01 J. P. 217 ; 
Smith 17. Chorley District Council a897), 66 L. J. Q. B. 
427 ; Pasmore i7. Oswoldtwlstle U. D. C., [1898] A. C. 
387 ; Lee District Board v. L. C. C. (1899), 82 L. T. 306 ; 
Wlnoanton R. C. v. Parsons (1905), 74 L. J. K, B. 533 ; 
Davies i7. Gas Light & Coke Co., [1909] 1 Ch. 248. 


6, J — (Ij yjjQ make au order 

against a public body or against individuals to do 
an, act unless it is satisfied that it is within their 
power to do it. 

(2) In dealing with the question of restraining 
a public body from continuing a state of things 
which existed before the commencement of their 
powers, the ct. niust take into consideration the 
balance of convenience. — ^A.-G. v, Dorking Union 


Guardians (1882), 20 Oh. D. 696 ; 61 L. J. Oh. 
686; 46L. T. 673; 30 W. R. 679, 0. A. 

Annotations : — As to (1) Consd. Charles v, Finohley L. B. 
(1883), 23 Ch. D. 767 ; Yorkshire, Weirt Riding Council 
17 . Holmfirth Urban S. A., [1894] 2 Q. B. 842 ; Harrington 
17. Derby Corpn., [1905] 1 Ch. 205. Retd. Brown r. 
Dunstable Corpn., [1899] 2 Ch. 378 ; Baron v. Portslade- 
by-Sea U. C. (1900). 69 L. J. Q, B. 899. As to (2) Retd. R. 
17 . Staines L. B. (1888), 60 L. T. 261 ; Brown i7. Dunstable 
Corpn., [1899] 2 Oh. 378 ; Foster v. WarbUngton U. D. O., 
[1906] 1 K. B. 648 ; West lUdlng Rivers Board v. Butter- 
worth Sc Roberts (1907), 98 LTT. 47. Generally t Ventd. 
A.-G. 17 . Aoton L. B. (1882), 22 Ch. D. 221 ; Hali v, Ewln 
(1887), 37 Ch. D. 74 ; War^ok Sc Birmingham Canal 
Navigation Co. v. Burman (1890), 63 L. T. 670 ; A.-G, 
17 . ClerkenweU Vestry, [1891] 3 Ch. 627 ; Klrkheaton Dis- 
trict L. B. 17 . Aloley, [189iB 2 Q. B. 274 ; Ogilvlev. Blything 
Union R. 8. A. (1892), 67 L. T. 18 ; Bradford v, Eastbourne 
Corpn., [1896] 2 Q. B. 205 ; Peebles v, Oswaldtwlstle 
U. D. C., [1897] 1 Q. B. 384 ; Jones e. Llanrwst U. D. C., 
[1911] 1 Ch. 393 ; Berton v, AiUanoe Eoonomlo Invost- 
mont Co. (1921), 38 T. L. R. 187. 

7. .] — Evans v . Manchester, Sheffield 

& Lincolnshire Ry. Co,, No. 44, poet. 

See, further. Part X., Sect. 2, sub-sect. 3, C., 
post, 

8. Court will not act oppressively.] — ^B axter 
V, Bower, No. 306, post, 

9. Where court cannot enforce performance.] 

~X colliery co. having railways from their col- 
lieries, with junctions with the line of a railway 
CO., claimed the right, under Railways Clauses 
Act, 1845 (c. 20), s. 92, to use the railway. After 
some correspondence as to the engines to be used 
for that purpose, the railway co. protested against 
the colliery co. Using the rafiway with engines 
belonging to another railway co., & finally refused 
to allow them to use the railway. The colliery 
CO. then attempted to run a train on to the line, 
but foimd the gates at the junction locked. They 
were likewise told that the signals (fc points would 
not be worked for them. They then filed their 
bill, alleging that the engines had been previously 
approved for another purpose, & praying for an 
injunction to restrain the railway co. from 
obstructing them in the use of the line. On motion 
the injunction was refused on the ground that 
defts. could not be compelled to work the signals. 
Pltfs. then amended their bill, alleging their right 
to have the signals worked for them by defts., 
extending the injunction prayed for accordingly ; — 
Held : although sect. 92 of the Act gave a right to 
use the line on certain terms, still the ct. would not 
grant an injunction, as it coidd not enforce the 
performance of an obligation to work the signals 
from time to time, that being a continuous act. — 
Powell Dufpryn Steam Coal Co. v , Tafp Vale 
Ry. Co. (1874), 9 Ch. App. 331 ; 43 L. J. Ch. 676 ; 
30 L. T. 208, L. JJ. 

Annotations ^onid. Ryan i7. Mutual Tontine Westminster 
Chambers Assoon., [1893] 1 Ch. 116 ; L. & Y, Ry. v, 
Liverpool Corpn., [1915] A. O. 152. Refd. Woodruff i7. 
Brecon Sc Merthyr Tydfil Junction Ry. (1884), 28 Ch. D. 
196 ; Phipps V, Japkson (1887), 56 L. J. Ch. 550 ; Splllers 
& Bakers i7. G. W. Ry., [191011 K. B. 778 ; G. C. Ry. v. 
Mid. Ry., [1912U Ch. 206 ; Kennard t7. Cory (1922), 91 
L. J. Cn. 452. Mentd. Danubian Sugar Factories v, 1. R. 
Coxnrs., [1901] 1 K. B. 245. 

10. .] — ^Application for an interlocutory 

injunction to restrain deft, from asserting in this 


apnlts. an interdict restraining the 
working of their mines. 
TJie interdict was recalled by the Inner 
Houm, Sc applts. brought their action 
for damages, & substantial damages 
were awarded ; — JSeld : the interact 
continued to be operative tmtil its 
*!®®®’ii by the Inner House. — C lippsks 
ui L Co ., liTp. 17. Disraior 


K, InepnsMent claim for inju 
pltf. whose Qlaim Jg Inn 

sistent wi^ itself is not entitled to 


injunction. — H owell v. Union Bank 
OP Australia (1888), 6 N. Z. L. R. 
567 N.Z. 

h. Where legal remedy adeguaie ,] — 
Deft, could not be restiidned, because 
there was an adequate remedy at law 
^1^® judgment aside. — 

k. Where act already compUiedA — 
InJunotions are not granted with 
reference to aooomplished injuries.-— 
Bonshaw Freehold G. MT Oo. v. 
Prince op Wales Oo. (1868), 5 W. W. 


& A*B. 140.— -AUS. 

L .] — The ot. ought never 

to interfere to restrain a oo. by injunc- 
tion from doing a thing which has been 
already done ; if a co. enter upon lands 
without giving the requisite notice, 
when noUoe Is required, the proper 
course is to proceed at law for the 
trespass, as this ot. cannot in suoh a 
oase properly estimate the amount ot 
damages. — ^nhwoohbe v, Dublin Sc 
Wicklow Ry. Co. (1854), 7 Ir. Jur. 
323. — IR. 

m. Injunction in possessory cstuss 



363 


Pakt IL— Jxjkisdiction, 


country that ho had certain rights & powers in 
connection with some mines in Mexico. Refused, 
on the groimds that the injunction would be 
fruitless, & further that the ct. was not satisfied 
that deft.*s claim was put forward ^Id fide, 
even if it were possible to frame any injunction 
which would be effective. — ^M^Ilwratth v. S mile y 
(1892), 8 T. L. R. 690, 0. A. 

See, further, Part X., Sect. 2, sub-sect. 3, B., 0. 


Sect. 2.— DOES NOT RUN WITH THE LAND. 

11. General rule.] — In 1875 a perpetual 
injunction was obtained against a sanitary autho- 
rity, restraining them from polluting a river with 
sewage. In 1877 a provisional order of the Local 
Government Board was made under Public Health 


Act, 1875 (o. 56), constituting a new & larger 
district drainage board. In ap.^ action by "be 
persons who had obtained the injunction in lo7o 
against the district drainage board, claiming a 
declaration that they were sntitled as againOT the 
district drainage board to the same benent oi 
the injunction os if such board had been dera. 
to the former action: — Meld: (1) the injunction 
did not run with the land ; (2) the liability was not 
a liabDity constituted under the Act, & therefore 
pltfs. were not entitled to such a declaration.-— 
A.-G. V. Birmingham, Tame & Rea J>I8TRICT 
Drainage Board (1881), 17 Oh. P* 

L. J. Oh. 786 ; 44 L. T. 906 ; 46 J. P. 36 ; 29 

W. R. 793, 0. A. 

•As to (D RbW* Hy4e poTOn. v. Bank of 
W. K. 790. ' 


Annotations: — As to (1) RbW. Hyde Yi „ 

England (1882). 30 W. K. 790. Asp} (2) Reid. 

Dorking Grdns. (1882). 30 W. R. 579 . Mentd. 

„ VJi. 'Vt /-inna\ T. T TT M. 1 4. 


Part II. — Jurisdiction. 


Sect. 1.— DISCRETION OF COURT. 

12. In common law courts.] — Scrnble: under the 
power of granting injunctions conferred on them 
by O. L. P. Act, 1854 (c. 125), s. 82, the cts. of 
common law will not grant an injunction as matter 
of course where a legal right has been invaded, 
but will take the circumstances of the case into 
consideration. 

In an action for obstructing ancient lights, with 
a count for an injunction imder C. L. P. Act, 18M 
(c. 125), s. 79, after a verdict had passed for pltrr, 
the ct. granted an injunction, under sect. 82 of 
that statute, to restrain defts. from continuing 
the wrongful acts complained of in the ^tion, & 
from committing any injury of the like .kind 
relating to the property & rights of pltf . mentioned 
in the declaration, & from erecting, keeping 
erected, & continuing the erection of so much of 
the wail & buildings as was opposite a certain 
messuage & premises of pltf. mentioned & d^cribed 
in the declaration, & known, etc., so or in such 
manner as to darken or obstruct any of the 
ancient lights or windows of the messuage & 
premises, & from erecting any other building 
& doing any other act whereby the light & air 
coming to & entering his messuage & premises by 
means of the windows might be obstructed, or 
such messuage & premises might be in any way 
darkened, A from the repetition or continuance 


of any act whereby an injury of a like kind imght 
happen to pltf. ; the wnt of injunction to lie m 
the office tiU next term, defts. undertaking to 
pull down as much of the wall & building as should 
be sufficient to restore to pltf. the full enjoyment 
of the light &> air he had previously, to do same 
to the satisfaction of a surveyor to be agreed on 
OP nominated by one of the' judges of ^toe ct., 
defts. to pay the costs of the rule & of toe sur- 
veyor. — Jessel V . Chaplin (1856), 27 L. i. u , 

159 ; 2 Jur. N. S. 631 ; 4 W. R. 610. 

Annotation: — R6td. Smith, v. Smith (1875). L. R. 2t) Eq.. 

500. 

13. In Court of Chancery.]— In granting an 
injunction after a pltf. has cjstablished his right 
at law, the ct. is not guided by toe amount of 
damages ; too ct. wiU consider whether the 
injunction will afford pltf. the relief to which he 
is entitled, & will not grant it merely because the 
pltf. has a legal right to toe thing sought to be 

protected. . , 

Pltf. had occupied for many years a factory 

for worsted spinning on a stream, & clam^ a 
right of having the water come to his works in a 
pure state. Deft, erected dye works on toe 
stream, by which the water was polluted. Pltr* 
brought an action against deft. & recovered a 
farthing damages, & now applied for an injunction 
to restrain deft, from a continuous infringement 


— Object of.] — An injunction In a 
possoBsory oaueo is only to bring the 
doft. into court. He may disobey it, 
but then ho must answer Interrogatories 
as under an attachment, and then the 
court decide upon the right ; if against 
the doft. he is in absolute contempt, & 
the court will not take off the attach- 
ment till he abate the nuisance. — 
Bodkin v. Kbaly (1787), Vern. & 
Scr. 303.— IR. 

PART 1. SECT. 2. 

11 i. General rule.] — ^An Injunction 
does not run with the land. — Dahya- 
BHAi V. Bapalal (1901), I. L. R. 26 
Bom. 140. — INp. 

11 li. .] — ^A. obtained an injunc- 

tion against B. restraining him from 
obstructing A. in the exercise of lua 
right of way to his land over B.'s land. 

A. Bubsequently sold his land to O. 

B. similarly obstructed C. 0. then 
brought a suit against B. for an 
injunction in terms similar to that 
lonneriy obtained by A. B . contended 


lat C.*s remedy. If any, was by way of 
teoution of tho docroo obtained by 
, . — Held : as tho injunction did nob 
iin with tho land there was in the 
Iroumstanoos of tho case no bar to 
ItL’s suit. — Jambbtji Manbkji v. 
ixm Datal (1907), I. h. R. 32 Bom. 
81.— IND. 

n. Civil Procedure Code, 1882. s. 
34 — Effect of.] — Pltf. obtained a 
.eoree against deft., restraining the 
ittec from obstructing the acceM of 
Ight & air to her windo^. Pltf. 
rnplled for execution. While this 
mplicaiion was pending, deft, dl^, 
fc his son & heir was brought on the 
■ecord. It was contended that the 
nj unction could not be enforced 
igainst the sen as an Injunction does 
lot run with the land : — / hav^ 
regard to Civil Procedure Code, 1882, 
3 . 234, the injunction ordered against 
ieoeased deft, might be enloroed 
against his son as his lega l r epre- 

sentatlvo.— S akab^ Jaswand^ v. 

Bai Parvatibax (1901), I. L. R. 20 
Bom. 283. — ^IND* 


PART 11. SECT. 1. 


o. When exercised .] — Tho ride of 
/liis ct. is never to interfere by in- 
unction except where it can do so 
isefully & effectively.— A. -G.u. Intbr- 
'fATiONAL Bridob Oo. (1875), 22 Gr. 
!98.'“““^AN. 


18 i. In Court of C/kincerp.]— Under 
/hanoery Acts, 1858^ ^ 1862 


trf of 

J 1858 — - ,, 

0 . 46). the ct. was bound to dispose 
inally of all questions arising out of 
;he contract : — Hctd : therefore, thoi^h 
altf. had not so prayed, the injunction 
jhould be made perpetuaL— B lactnby 
Habdib (1874), 8 I. R. Eq. 381.— 


rD 


18 ii. .] — Graham v. Bakin, 

[1916] 1 1. R. 27.— IR. 

p. Wften property under reader — 
Restraint of tcasfe.1— Where lomfc ^ 
under the receiver of the Ct, of Ch., 
this Ct. is unwilling to grant an injunc- 
tion against waste, except the matt^ 
appears to call for an Immediate 
remedy* When such is not to© 
to© appin. for an injunction should b© 
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Sect* 1. — Discretion of court* Sect* 2: Svh-secls* 
1 dr 2.] 

of his rights : — Held : a person may by long user 
acquire a right to the water of a stream free from 
pollution ; he may hkve no proprietorship in the 
stream, & may acquire a right to pour polluted 
matter into a stream as against all new comers ; 
a person having established his right at law is not, 
as a matter of course, entitled to an injunction, 
particularly where the injunction would not 
restore pltf. to the right he has established, & 
where the act complained of may be compensated 
by pecuniary damages ; in this case the evidence 
proved that, owing to the increase of polluting 
matter poured into the stream from other sources 
than that of deft.’s works, pltf. could never be 
restated in his original rights ; the damage 
might be compensated by money ; & pltf. had 
been gudty of such an amount of acquiescence as 
would disentitle him to an injunction. 

Pltfs. have not used due diligence in vindicating 
their rights. They stood by while defts. were 
constructing their works & they suffered defts. to 
use their works after they constructed for a period 
of nearly five years without giving them any hint 
that they were doing anything that they had not 
a lawful right to do. On this ground alone pltfs. 
are not entitled to an injunction (Kinderslby, 
V.-C.). — Wood v, Sutcliffe (1861), 2 Sim. N. S. 
163 ; 21 L. J. Ch. 253 ; 18 L. T. O. S. 194 ; 16 
Jur. 76 ; 61 E. li. 303. 

Klnjcston-on-Thamos Corpn. 
(1865). 12 L. T. 665 ; A.-G. v. Bradford Canal Pro- 
nrl^nrfl (1866h L. K. 2 Eq. 71. Mentd. Crossley v, 
Llghtowler (1867), 16 L. T. 438. 

. •] — (1) The grant of an injunction 
to restram a person from doing a particular thing 
is an act dependent on the discretion of the ct,, 
& in exercising that discretion a ct. of equity will 
coMidcr, among other things, whether the doing 
sought to be restrained must produce 
party seeking the injunction ; 
whether that injury can be remedied or atoned 
^ capable of being atoned for by damages, 
whether those damages must be sought in suc- 
co^ve suits or could be obtained once for all. 

leases were granted of pieces of land 
with some buildings on them, one granted in 1798 
for 999 years, the other granted in 1824 for 988 
years. There was no reservation of a power of 
i‘e-enti*y for breach of covenant, nor was there any 
negative covenant obliging the lessee not to 
change the use of the premises. There was a 
power of re-entry, for rent in arrear & no sufficient 
distress on the premises. In each lease there was 
^ lessee that he, his exors., e^., 

during the term hereby granted, preserve, 
uphold, support, maintain, & keep the same 
dernised premises, & all improvements made & 
to be made ther^n, in good & sufficient order, 
repair, & condition ; & at the end or sooner 
determination of this demise shall & will so 
leave & deliver up same unto ” the lessor, his 
heirs, etc. The premises had been used as com 
stores for some years, & afterwards as artillery 
bracks & dwellings fpr married soldiers. They 
had fallen into disrepair ; it became necessary 
to renair them ; the lessee thought it would be 
beneficial to convert the store buildings into 
dwellmg houses, which would much increase 


their value, & was proceeding to conv^ them 
accordingly, when the lessor filed a bill to restrain 
him, alleging waste : — Held : this was not the 
case of emorcing a negative covenant where the 
words of contract were clear & indisputable; 
the waste alleged was meliorating waste, &, 
in the circumstances, the ct. below had, in the due 
exercise of its discretion in such matters, properly 
refused to interfere by injunction. 

(2) The ct. will not grant an injunction to 
prevent waste unless there is some real & sub- 
stantial injury to the inheritance. 

(3) If parties, for valuable considemtion, with 
their eyes open, contract that a particular thing 
shall not be done, all that a ct. of equity has 
to do is to say, by way of injunction, that which 
the parties have already said by wav of covenant, 
that the thing shall not be done ; & in such case 
the injunction does nothing more than give the 
sanction of the process of the ct. to that which 
already is the contract between the parties. It 
is not then a question of the balance of convenience 
or inconvenience, or of the amount of damage 
or of injury ; it is the specific performance by the 
ct. of that negative bargain which the parties 
have made, with their eyes open, between them- 
selves (Lord Cairns, C.). — Doherty v* Allman 
(1878), 3 App. Cas. 709 ; 39 L. T. 129 ; 26 W. R. 
513, H. L. 

Annotations : — As to (1) Consd. Meux v. Cobley, [1892] 2 Ch. 
253 ; Bickmore v. Dimmer (1902). 88 L. T. 78 ; Osborne 
V. Bradley. [1903] 2 Ch. 446. Dind. Hose v. Spicer, Hose 
V. Hyman, [1911] 2 K. B. 234. Retd. Ttioker v. Linger 
(1882), 21 Ch. D. 18; Daflhwood v. Magnlac, [1891] 

O ^ TX _ * J1 ▼ — J.— 



V, Colton, [1902] A, C. 104 ; Sunderland Orphan Asylum 
V, Hivor Wear Comrs. (1911), 106 L. T. 288 ; Kelly v. 
Barrett, [1924] 2 Ch. 379. As to (2) Consd. Meux w. 
Cobley, [1892] 2 Ch. 253. Refd. Tucker v. Linger (1882), 
21 Ch. D. 18 ; Dashwood v. Magnia/C, [1891] 3 Ch, 306 ; 
West Ham Central Charity Board v. East London Water- 
works Co., [1900] 1 Ch. 624 ; Sunderland Orphan Asylum 
V. Hiver Wear Comrs. (1911), 106 L. T. 288. ^48 to (3) 
Consd. Sharp v. Harrison, [1922] 1 Ch. 602. Refd. Bick- 
inore v. Dimmer (1902), 88 L. T. 78 ; McEaoham i’. Colton, 
[1902] A. C. 104 ; Formby v. Barker, [1903] 2 Ch. 639 ; 
Osborne v. Bradley, [1903] 2 Ch. 440 ; Elliston v, Heacher, 
[1908] 2 (3h. 374 ; Long v. Andrews (1908), 78 L. J. Ch. 

oU* 

Damages in lieu of injunction.] — See Pait VI., 
Sect. 2 ; Part VII., Sect. 1, post* 


Sect. 2.— HIGH COURT. 


made to the Ct. of Ch.--^ Brabazon 
(1861), 4 Ir, Jur. 100. — ^IR. 

1 . \ Krfi , ooiwider.]— It 

18 a well-known prinoiple. In matters 
of injunction, t&t the ot. will, in 
general, have regard not only to the 


Sub-sect, 1. — Original Jurisdicttion of Court 

OF Chancery. 

16. Origin of Jurisdiction.] — The origin of the 
jiu’isdiction of this ct. in regard to injunctions, & 
to what extent. 

When this ct. first granted injunctions, it seems 
to have taken its jurisdiction from the writ of 
proMbition of waste ; & to have extended it 
against a tenant for life, or a tenant for years 
from ploughing ancient meadows, from throwing 
do^ ancient inclosures, which, though not 
strictly, is of the nature of waste ; from printing 
books, & from exercising new inventions ; from 
the working of mines, possessing bills now out of 
use in this kingdom, but stiU in use in Ireland ; 
& this ct. will grant an injunction whether 
covenant, or no covenant. The grantor of a 


at^riot right of the parties, but also to 
the s^roundlng oirouxnstances. No 
i“fiM\otlon will be granted to the 
petitioner, if it does not bring him 
^y prytiwl good. An injunction 
will not be granted when publio 


interest, based on international laws 
in time of war, is opposed to It. — 
MABOONI WmBLBSS TBLBOBAPH GO. 
V, Canadian Cab &: Foundry Co., 
Ltd., & SmoN (1918), Q. R. 54 S. O. 
635 ; 48 D. L. R. a82.--lAM. 



PaKT IL — JUBISDICnON. 


366 


f<»nmon overstocks it; this ct. wiU grant an 
function (Lonn Batbubst, C.). — Gk)ODBSON v. 

(1771), 2 Dick. 466 ; 21 B. R. 340, L. 0. 
property.] — ^A.-G. v. Sheffield 

T* , •] ~ ^he foundation of the juris- 

oicuon in equity to interfere by injunction is the 
ezistonce of an injury to property of such a 
^ture as to rend<^ the property in a material 
degree UMuitable for the purposes to which it is 
now apphed or to lessen considerably the enjoy- 
naent of it. Such an injury is considered by the 
ct. to be incapable of compensation in damages. — 
Jackson V. Newcastle (Duke) (1864), 3 De G. J. 

T L. J. Ch. 698 ; 

^13 * 13 Jur. N. S. 

688, 810 ; 12 W. R. 1066 ; 46 E. R. 042, L. C. 

;-^Dbtd. Calcraft v, Thompson (1867), 31 J. P. 

(1874), L. li. 18 Kq. 544. Reid, 
o’ 11'^ ’» Stokes v. City 

pnS^fSi^S* 'll* i* £• y » Anotlon Mart Co.. 

liT Mart Co., Mercers’ Co. v. Auction 

: Yates «. Jack (ISOfl” 
’ Moore V. Hall (1878), 47 L. J. Q. B. 334 : 

?, Oh. 47. Mentd. Hoatl^ 
V. Brighton Corpn. (1908), 98 L. T. 718. 

m *f ■ Infant) (1885), 1 

J. • Xi« Xvt OoT • 

TAT — J — ^Pollard v. Photographic Co,, 

No. 228, post 

20. Violation of right — Breach of contract or 
confidence.] — The ct. ^11 interfere by injunction 
to prevent a party availing himself in any manner 
of a title arising out of a violation of right or 
breach of contract or confidence. The cases in 
which the ct. infuses to interfere by injunction 
until the legal right w established at law have no 
appUcation to cases in which the ct. exercises an 
original Sc independent jurisdiction to prevent 
a wrong arising from a violation of right or breach 
of contract or confidence. — ^Albert (Prince) v. 
Strange (1849), 1 Mac. & G. 25 ; 1 H. & Tw. 1 : 
18 L. J, Ch. 120 ; 12 L. T. O, S. 441 ; 13 Jur. 
109 ; 41 E. R, 1171, L. C. ; subsequent proceedings y 
SRO nom. Albert (Prince) v. Strange, A.-G. v. 
Strange, 2 Do G. & Sm, 704. 

.dwnotefkms Apld. Morison v. Moat (1851), 9 Hare, 241. 
tonsd. Polled v. Photographic Oo. (1888), 40 Ch. D. 346 ; 

2 Ch. 618 : Lamb v. Eyans, 
U893] 1 Ch. 218. Bezd. Jeflerys v. Boosey (1854), 4 
y ^ ; Palmer v, Dewitt (1870), 23 L. T. 823 ; 
Gilbert v. Star Newspaper Co. (1894), 11 T. L. R. 4; 

i5 V. Conquest (1861), 

Sjt^' Bradbury (1879), 12 Oh. D. 886 ; 

Mtmsell V. V^ley Printing Co., [1908] 2 Ch. 441 ; Chappoli 
V. Columbia Graphophone Co., [1914] 2 Ch. 745. 

21. Separate property of married woman — 
IJable to payment of costs.] — ^Au action by a mar* 
ried woman “ suing in respect of her separate 
estate ” was at the trial dismissed with costs, to 
be taxed & “ payable out of her separate property, 
but not otherwise.** The only separate property 
of the pltf. consisted of a share coming to her 
under a will. Before the taxation of defts.’ 
costs had been completed by certificate, the 
trui^es of the will being about to distribute 
their estate Sc pay pltf. her share, defts. applied 
for the appointment of a receiver to receive the 
share Sc hold it as security for the costs when 
taxed : — Held : independently^ of Jud. Act, 1873 
(c. 66), 8. 26, there was jurisdiction to protect 
by injunction or the appointment of a receiver 
the fund out of which the costs were payable. Sc 
a receiver ought to be appointed. — CuMMiiifs v, 
Perkins, [1899] 1 Ch, 16 ; 68 L. J. Ch. 67 ; 79 


L. T. 456 ; 47 W. R. 214 ; 16 T. L. R. 76 ; 43 
Sol. Jo. 112, 0. A. 


Sub-sect. 2. — ^Effect of Statute — ^Judicature 

Acts. 

See, note. Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 45. 

22. Whether power to grant extended.] — I do 
not beUeve that sect. 26 (8) [of above Act] has 
added in the slightest degree to the power of this 
ct. to grant an injunction (Bacon, V.-O.). — ^Dioks 
V. Brooks (1879), 16 Ch. D. 22 ; on appeal (1880), 
15 Ch. D. 31, C. A. 

Annotatu)ns: — Mentd. Halsey u. Brotherhood (1881), 19 
Ch. D. 386 ; Burnett v. Tak (1882), 45 L. T. 743 ; House- 
hold & Kosher v. Falrburn & Hall (1884), 51 L. T. 498 ; 
Hanfstaengl v. Empire I’alooe, [1894] 2 Ch. 1 ; Hanf- 
staengl v. Empire Palace, Hanfstaengl v, Newnes, [1894] 
3 Ch. 109 ; Boosey v. Whlght, [1899] 1 Oh. 836 ; Hanf- 
staongl V. Smith, [1905] 1 (Jh. 619. 

23. .] — The power of the ct. to grant 

injunctions has been enlarged by sect. 26 of above 
Act. — ^T homas v. Williams (1880), 14 Ch. D, 864 ; 
49 L. J. Ch. 605 ; 43 L. T. 91 ; 28 W. R. 983. 
Annotations : — Apprvd. Quartz Hill Consolidated Gold 

Mining Go. v. Beall (1882), 20 Ch, D. 501. Retd. Hermann 
lioog V, Bean (1884), 26 Ch. D. 306 ; Mogul S.S. Co. v. 
M’Gregor, Gow (1885), 16 Q. B. D. 476 ; CoUard v. 
Marshall, [1892] 1 Ch. 571 ; White v. MeUin (1895), 43 
W. 11. 353. 

24. .] — Sect, 25 (8) of above Act has 

given no power to the High Ct. to issue an injunc- 
tion in a case in which no ct, before that Act had 
power to give any remedy whatever. Therefore 
the High Ct. has no jurisdiction to issue an injunc- 
tion to restrain a party from proceeding with an 
arbitration in a matter beyond the agreement to 
refer, although such arbn. proceeding may be 
futile & vexatious. Setnble ; above Act has dealt 
only wdth procedure, Sc not with jurisdiction at 
all, &; if no ct. had power to issue an injunction 
before that Act, the High Ct. has no such power 
now. — N orth London Ry. Co. v. (Jreat 
Northern Ry. Co. (1883), 11 Q. B. D. 30 ; 62 
L. J. Q. B. 380 ; 48 L. T. 095 ; 31 W. R. 490, C. A. 

Annotations : — Folld. London & Blackwall Ry. v. Cross 
(1886), 31 Ch. D. 364 ; Wood v. Lillies (1892), 61 L. J. 
Oh. 158. Coud. Kiohardson v, Methley School Board, 
[1893f 3 Ch. 510. Ezpld. & Distd. Kitts v. Mooro. [1895] 
1 Q. B. 253. FoUd. Den of Airlie S.S. Co. v. l^tsui Sc 
British Oil &; Cake Mills (1912), 106 L. T. 451. Reid. 
Hayward v. East London Waterworks Oo. (1884), 28 Ch. D. 
138 ; Hanby Sc Fisher v, MaJlot (1886), 3 T. L. R. 71 ; 
Farrar v. C!ooper (1890), 44 Ch. D. 323 ; Companbla de 
Mocambique v. British South Africa Co., De Sousa v, 
British South Africa Co., [1892] 2 Q. B. 358 ; Devonport 
Corpn. V. Tozer, [1902] 2 Ch. 182 ; A.-G. v. Ashbome 
Reoreatlon Ground Co., [1903] 1 Ch. 101. Mentd. Bir- 
mingham Sc District Land Co. v, L. Sc N. W. Ry. (1887), 
36^. D. 650: Young v. Thomas (1892), 40 W. R. 468 ; 
Holmes v. Mlliage, [1893] 1 Q. B. 551 ; Morgan v. Hart, 
[1914] 2 K. B. 183. 

25 . ,] — (1) Notwithstanding the Enlarged 

powers of granting injunctions conferred by the 
Jud. Act, 1873 (c. 60), s. 25 (8), the High Ct. has 
not since that Act any more than the Ct. of Ch. 
had before it jurisdiction to restrain by injunction 
a person from proceeding before an arbitrator on 
a claim for compensation under Land Clauses 
Consolidation Act, 1846 (c. 18), notwit^tanding 
that his claim may be futile or vexatious. 

(2) The very first principle of inunction law 
is that primd fade you do not obtain injunctions 
to restrain actionable wrongs for which damages 
are the proper remedy (Lindlby, L.J.). — ^Lq|a>ON 
Sc Blackwall Ry. Co. v. Cross (1886), 31 di. D. 


PART n. SECT. 2, SUB-SECT. 2. 

A ^ ^ extended the powers of the ct. to grant injunctions.- 

A.-G. f>. HUNTLT (SHIBB) (1887), 13 V. L. R, 66. — ^AUS. 
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Injunction. 


Sect. 2.— High Cmtrt : StOt-aect. 2. Secta. 3*4; 
Svb-aect. 1.] 

364 ; 66 L. J. Ch. 313 ; 64 L. T. 309 ; 34 W. B. 
201 ; 2 T. li. B, 231, C. A. 

Annotations: — As to (1) Apld. nanly & Fisher r. Mallet 

^ ^ ^ J - - - M ^ m A 


Farrar v. Cooper (1890), 44 Ch. D. 323. Wood v. 

LllUes (1802), 61 h, J. Ch. 158. Expld. & Diatd. Kitts v. 
Moore, [1895] 1 Q. B. 253. Reid. L. & N. W. Ky. v. 
Walker (1900), 82 L. T. 93. As to (2) Befd. Prosperity 
V. Lloyds Bank (1923), 39 T. L. R. 372. 


20, — The ct. has bo jurisdiction to 

grant an injunction to restrain a person from pro- 
ceed^g with an arbn. in a matter beyond or out- 
side an arbn. agreement, although such arbn. 
proceedings may be futile & vexatious ; & the 
mere circumstance that the arbn. will be futile 


& vexatious affords no sufficient ground, imder 
Jud. Act, 1873 (c. 06), s. 25 (8), for granting an 
injunction, ^.liereforc, where W. & L. entered 
into a partnership for carrying on a theatre under 
an agreement containing a usual arbn. clause, 
& L. served W. with a notice reffirring to arbn. 
the question whether the theatre should be sold 
or not, the ct. declined to grant an injunction 
restraining L. from taking any further step in the 
arbn., although it was of opinion that the question 
was not one which fell within the arbn. clause. — 


Wood v. Lillies (1892), 01 L. J. Ch. 168; 8 
T. L. K. 281. 


Annotation : — ^Refd. Kitts r. Moore, [1895] 1 Q. B. 253. 


27 , -,] — The ct. has jurisdiction to inter- 
fere by injunction on equitable grounds to restrain 
deft, from proceeding to arbn. when an action has 
been brought impeaching the instrument con- 
taining the agi’eement for reference. 

Jud. Act, 1873 (c. 66), s. 25 (8), has not enlarged 
the jurisdiction of the ct. so as to enable it to grant 
an injunction when before the Act it could not 
have done so. — Kitts v. Moore, [1895] 1 Q. B. 
263 ; 64 L. J. Ch. 162 ; 71 L. T. 676 ; 43 W. R. 

84 ; 39 Sol. Jo. 96 ; 12 R. 43, C. A. 

Annotations : — Distd. Don of AlrUe S.S. Co. v. Mitsui & 
BrltlBb Oil&Cake Mills (1912), 106 L. T. 451. Consd. Smith, 
Coney & Barrett v. Becker, Gray, [1916] 2 Ch. 86. Refd. 
Devonport Corpn. v. Tozor, [1902] 2 Ch, 182. 


28 , ,] — Pltfs., who were the owners of 

the steamship Den of Mains, chartered her by 
charterpaiiy dated Apr. 26, 1911, to defts. M. 
& CO., to load a cargo of beans at Vladivostock, 
& to proceed to a port in the United Kingdom & 
there deliver the cargo “ agreeably to bills of 
landing.” On June 10 a cargo of about 6,000 tons 
was load(‘d, & bills of lading made out to the order 
of M. & CO. or their assigns were signed by the 
master dc handed to M. & co.’s representative. 
M. & CO. had, by a contract dated Apr. 27, 1911, 
sold the ca^o to defts. the B. co., on the terms of a 
“ basis delivered ” contract, by clause 10 of which 
the contract was to be void as regarded any 
portion shipped which might not arrive. On 
June 12 defts. M. & co., under the contract of 
Apr. 27, declared to the B. co. that the beans had 
been shipped by steamship Den of Mains. On 
amval of the vessel at Liverpool, the port of 
disch^ge, M. & co. handed to the B. co. the bills 
of lading indorsed against a payment. When the 
discharge had been completed it was alleged that 
there was a sho^ge of 171 bags, &, the B. co. 
haying paid only in reip)ect of the quantity actually 
delivered, M. &; co. instructed them to make a 


corresponding deduction from the frei^t, but 
pltfs. refused to acknowledge the claim for short 
delivery. A dispute having thus arisen, M. & co. 
gave notice that they demanded an arbn. under a 
clause in the charterparty which provided for 
arbn. “ by arbitrators, one to be appointed by 
each of the parties to this agreement, u necessary 
the arbitrators to appoint a third,” & formally 
required pltfs. within seven clear days to appoint 
their arbitrator. Pltfs. did not appoint an 
arbitrator, & defts. after the expiry of the seven 
days gave notice of the appointment of a gentle- 
man to act as sole arbitrator. Pltfs. thereupon 
took out a summons for further directions, asking 
{inter alia) for an injunction to restrain first defts. 
from proceeding with the arbn., alternatively that 
leave be given to pltfs. to revoke the submission 
to arbn. : — Held : there was no jurisdiction in the 
ct. to grant the injunction asked for. — Dbn op 
Aiblib S.S. Co., Ltd. v. Mitsui & Co., Ltd., & 
British Oil & Cake Mills, Ltd. (1912), 100 
L. T. 451 ; 12 Asp. M. L. C. 169 ; 17 Com. Cas. 
116, C. A. 

Annotation : — Mentd. Hofirarth Shlppinsr Co. v. Blyth, 

Greene, Jourdain, [1917] 2 K. B. 534. 

29. Principles on which injunctions granted 
unchanged.] — Day v. Brownrigg, No. 809, post. 

30. But technical objections removed.] — 

Sect. 25 (8) of above Act does not alter the former 
practice as to injunctions, but is only intended to do 
away with certain technical objections. — ^Fletcher 
V. Rodgers (1878), 27 W. R. 97, C. A. 

31 . ,] — ( 1 ) An estate was laid out for 

building & sold in lots, & the purchasers of the 
different lots executed a deed by which they 
covenanted with the vendor not to erect any 
buildings beyond a certain line, the covenant being 
subject to a proviso that it should not be per- 
sonally binding on any one except in respect of 
breaches committed during his solo or joint seisin 
of the lot. to which it related. In 1872 the pur- 
chaser of lot B. built upon it a bakehouse beyond 
the line. Pltf. about the same time bought the 
opposite lot A. No complaint appeared to have 
been made by any one of the erection of the bake- 
house until this action was commenced. In 1876 
deft, purchased the residue of a mtge. term in 
lot B., & in 1877 commenced building upon that 
plot a wooden stable beyond the line. Pltf., as 
soon as he heard of this, wrote to complain on 
Mar. 17, 1877, at which time the stable was built 
up to the eaves. Deft, proceeded to complete 
the stable, which was finished on the day on which 
pltf. commenced an action for an injunction to 
restrain deft, from allowing any buildings to 
continue on his land beyond the line : — Held : 
the injunction ought not to extend to the building 
which had been allowed to remain for five years 
without complaint, but must be confined to 
buildings erected since deft, acquired his title. 

(2) Sect. 26 (8) has not altered the principles 
on which the ct. acts in granting injunctions. — 
Gaskin v. Balls (1879), 13 Oh. D. 324 ; 28 W. R. 
652, 0. A. 

Annotations: — As to (1) Refd. Powell v. Hemsley, [1909] 

2 Ch. 252. As to (2) Refd. North London By. v. G. N. 

By. (1883), XI Q. B. D. 30. 

82. When court may grant — ^Where Just & 
convenient.] — The jurisdiction to grant prohibi- 
tion is now conferred by Jud. Acts upon every 


80 1 . Principles on which injunc- 
t\^ granted unchanged — But technical 
objections removed .} — Since the Jud. 
Act, the formal matters which used 
^ essential on application for 
function w no longer neoeasary, 
but the substantial maRers necessary 


to be proved continue as before. Thus 
the application may .be made In a 
case sounding In damages or the like ; 
but appot. must still, as heretofore, 
show some claim upon the subject 
matter of the suit, or some special 
relation with deft, against whom the 


injunction Is asked. — H udson's Bay 
C o. V. Grbkn (1881), 1 B. O. B. pt. 1, 
247.— OAN. 


82 i. When court may grant — Where 
just <§• convenient .] — ^Tne ct., having, 
under Jud. Act, s. 17, power to gnmt 
an injunction where it appears to be 



Part II. — Jurisdiction. 



judge of the High Ot. ; but, inasmuch as one of 
the main objects of the Acts (Jud. Act, 1873 
(c. 06), s. 24 (7)) is to enable the ct. to decide, if 
possible in one proceeding, all the questions in 
dispute in the same matter & between the same 
paiti^, & (Jud. Act, 1873 (c. 66), s. 25 (8)) to grant 
an injunction in all cases in which it shall appear 
to the ct. “ just & convenient ” so to do, the ct. 
may, in any case in which it has power to grant 
prohibition, grant an injunction to restrain the 
proceedings in the inferior ct. For instance, the 
ct. will grant an injimction to restrain a land- 
owner from taking proceedings before justices of 
the peace on an irregular notice under Land 
Drainage Act, 1861 (c. 133). — Hbdlby v, Batbs 
(1880), 13 Oh. D. 498; 49 L, J. Oh. 170; 42 
L. T, 41 ; 28 W. R. 365. 

Annotations: — Goiud. Stannard v» St. Gileis' Camberwell 
(1882), 20 Cb. D. 190 ; North London Ry. Co. d. G. N. 
Ry. (1883), 11 Q. B. D. 30. FoUd. The Teresa (1894), 
71 L. T. 342. Consd. St. James’s Hall v, L. O. O. (1900), 
83 L. T. 98. Expld. lie Connolly, Wood v. Connolly, 
[1911] 1 Oh. 731. Befd. Barlow v. St. Mary Abbott’s 
Kensington (1883), 31 W. R. 614 ; Hayward e. Bast 
London Waterworks Co. U884), 28 Ch. 1). 138 ; The 
ileoopta, [1893] P. 256 : Grand Junction Waterworks 
Co. V, Hampton U. C., [1898] 2 Ch. 331. Mentd. New 
Romney Corpn. v. New Romney Comrs. of Sewers, [1892] 
1 Q. B. 840. 

33. •] — ^Pltf., alderman of a borough, 

made a composition with his ci^editors, but exe- 
cuted no composition deed ; nor were any composi- 
tion proceedings taken under Debtors Act, 1869 
(c. 62). He had, however, executed a bill of sale, 
duly registered, to a person not a creditor, to 
secure a sum of money advanced by him to meet 
the amount of the composition. A meeting of the 
corpn. of the borough having been summoned by 
notice for the purpose of declaring the office held 
by pltf. void under Municipal Corporations Act, 
1835 (c. 76), 8. 52, & Debtors Act,. 1869 (c. 62), 
B. 21, & electing a successor. An injimction was 
granted, at the instance of pltf., restraining the 
corpn. from proceeding under their notice on the 
ground, that, having regard to the express words 
of the sect., pltf. had not become disqualified from 
holding office ; that under sect. 25 (8) of above 
Act the ct. had jurisdiction to gi’ant the injunc- 
tion ; & that, having regard to sect. 34 of the same 
Act, the action which claimed the injunction only, 
had been properly brought in the Oh. Div. — 
Aslatt V, Southampton Corpn. (1880), 16 Ch. D. 


143 ; 60 L. J. Oh. 31 ; 43 L. T. 464 ; 45 J. P. 
Ill ; 29 W. B. 117. 

Annotations : — Dlstd. Donahoo v, L. G. Bowd (1882), 

L. T. 300. Szpld. North London Ry. v, G. N. Ry. (1S83). 
11 Q. B. D. 30. Oonsd. mohardson v. Methley school 
Board, [1893] 3 Ch. 510. London 8c Blaokwall By. 

V, Ooss (1886), 31 Ch. D. 354 ; Holland v. Dickson 
(1888), 37 Ch. D. 669; Harris v. Beauchamp, [1894] 
1 Q. B. 801. 


34. .] — ^A judge of the Admlty. Div. 

has power to grant a prombition with reference 
to a matter pending before an inferior ct. & has 
power to issue an injunction to a party proceeding 
in an inferior ct. to restrain him from going on 
with such proceedings. — ^Thb Tbbbsa (1894), 71 
L. T. 342 ; 7 Asp. M. L. C. 605 ; 8vb nom. The 
Thbbbsa, 11 B. 681. 

35. Where legal right existing at law or 

In equity.] — ^Where, independently of sect. 26 (8) 
of above Act, there is a legal right which can be 
asserted either at law or in equity, a ct. of equity 
has jurisdiction under that sub-sect, to ^ant an 
injunction in protection of that right. For 
instance, where a member of a school board has 
been improperly declared disqualiOed for the 
office, he may apply for & obtain an injunction 
from a ct. of equity restraining the board from 
proceeding to elect a new member in his place, 
notwithstanding that he has a remedy at law by 
qiu) warranto* — Bichardson v, Methley School 
Board, [1893] 3 Ch. 610 ; 62 L. J. Ch. 043 ; 69 
L. T. 308 ; 42 W. B. 27 ; 9 T. L. B. 603 ; 37 Sol. 
Jo. 670 ; 3 B. 701. 

Annotation Held. Turnbull West Riding Athletic Club 

Leeds (1894), 70 L. T. 92. 


Sect. 3.^C0UNTY COURTS 

See County Courts, Vol. XIII., pp. 472, 480, 
625, Nos. 208-213, 304, 305, 757. 


Sect. 4.— OUSTER OF JURISDICTION. 

SuB-SBcrr. 1 , — Particular Remedy Provided 

BY Statute. 

36. Jurisdiction not ousted — General rule.} — 

The statutory remedy must in general be followed, 
but there is at least one exception to the general 
rule. There may co-exist a remedy by injimction 


just & oonvoniont Is not restiictod to 
cases where there is no other remedy ; 
nor must it wait until the other party 
has entered upon the doing of the 
injurious act. If there is reasonable 
ground to believe that a threat may be 
carried into operation, an injunction 
may be granted. — Chbesworth e. 
City op Toronto (1921), 49 O. L. R. 
68 ; 68 D. L. R. 666 ; 19 O. W, N. 
441.— CAN. 

82 li. .] — The powers of 

the ot. in granting an injunction, 
either at the hearing or upon an inter- 
locutory application, have been ex- 
tended by Jud. Act, s. 28 (8) ; 8c the 
only limit to the jurisdiction is that the 
Gt. must be satined that it is just Sc 
convenient that the order should bo 
made. — Cork Corpn. v. Rooney 
(1881), 7 L. R. Ir. 191.— IR. 

r. Where momdamus formerly 

required.] — C3 haplin v* Woodstock 
PuBLio School Boabd (1889), 16 
O. R. 728.— CAN. 


t. Power of Court of Appeal.] — 
Pltf. made an appUoation to the Ct. 
of Appeal for an Injimction to restrain 
deft, from dealing with partnership 
moneys 8c for a receiver : — Held : the 
Ot. of wdppesd, for the purposes of 
apiieals. etc., may exercise the power, 
authority, 8c jurisdiotion by the Jud. 


Act vested In the High (Jt. — B murkr 
V, McCurdy (No. 2) (1907), 10 O. W. R. 
131 ; 14 O. L. R. 325.~-CAN. 

a. .] — ^An Appellate Ct. will 

stay proceedings upon an order in 
which tliere is a right of appeal, & oven 
where the appeal is from a judgment 
of dismissal in the first lustance it 
will intervene by inj unction, so that 
the appeal will not be nugatory if 
successful ; provided always tliat tlio 
appeal is bond fide 8c there are proper 
safeguards to protect the opposing 
party. — G ibson v. McVeigh (No. 2), 
[1922] 1 W. W. R. 147.— CAN. 

b. Extent of jurisdiction,] — ^A trader 
in England applied to the Ct. of 
Oh. for an injunction to prevent a 
trader domiciled 8c carrying on business 
in Scotland, circulating in England & 
Wales catalogues which he alleged to 
be printed from his. The writ was 
served in Scotland by leave of the Ct. 
of Ch. under rules made under Jud. 
Act, 1876, 8c no appearance having 
been entei^ a decree of injunction 
restraining the publication complained 
of within the territory of Ct. of Ch. 
was pronounced with costs. An action 
having been brought In the Ct. of 
Session to recover these costs. Defence 
pleaded that proceedings in Ct. of Ch. 
were of no efleot since he was not 


subject to the jurisdiction tlioreof ; — 
Held : Ct. ot Oh. had jurisdiction to 
prevent a wrong being done within its 
own territory therefore this ploa ought 
to be repelled. — Day v. Bennie, Way- 
good 8c Co. V. Bennie (1886), 12 R. 
(Ct. of Sess.) 651.— SCOT. 

0 . Power of local judge.] — ^Where 
an Injunction had already been ob- 
tained from one local jud^ the local 
jurisdiction was completely exhausted. 
It is not contemplated that a local 
judge whose power to restrain is 
limited to eight days, should be able 
to restrain indefinitely by granting a 
series of eight-day injunctions. It is 
even more vioious when pltf. applies 
to a second local judsm for his second 
ex p. injunction. — Capital Mantj- 
pAcriTTRiNG Co. V. Buitalo Specialty 
Co. (1912), 20 O. W. R. 920 ; 3 O. W. 
N. 553 ; 1 D. L. R. 260.— CAN. 

PART II. SECT. 4, SUB-SEOT. 1. 

86 i. Jurisdiction not ousted — General 
rule,] — ^I'he fact that a statute poakes 
the conduct in question an olfehoe, 8c 
imposes fines 8c Imprisonment lor Its 
commission, does not derogate from 
the right of the ot., on the motion of the 
party injured, to restrain its oom- 
misslon by injunction. An Injunotlon 
may be granted, although deft, makes 
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Sect* 4 « — Owter of jurisdiction : Suh^sect. 1»] 

to protect a right. It caimot be disputed after 
Cooper y, JVhiUingTiamf No. 39, postf that if a 
pltf. is suing in respect of a right personal to him- 
self he may be protected by injunction (Buck- 
ley, J.). — V. Ashbobnb Recreation 
Ground Co., [1903] 1 Ch. 101 ; 72 L. J. Oh. 67 ; 
87 L. T. 661 ; 67 J. P. 73 ; 61 W. R. 126 ; 19 
T. L. R. 39 ; 47 Sol. Jo. 60 ; 1 L. G. R. 146. 


AnTioiations : — Apld. A.-G. v, Wimbledon House Estate Co.. 
[1904] 2 Ob. 34 : Carlton Illustrators e. Coleman, [1911] 
1 K. B. 771. Befd. Devonport Oorpn. t>. Toser, [1903] 
1 Ch. 769 ; Russell v. Idldhurst R. D. C. (1906), 98 L. T. 
530. 


37. Municipal Corporations Act, 1835 (c. 

,1 — ^A.-G. V. Abpinall, No. .766, post. 

A borough which was governed by 
Municipal Corporations Act, 1882 (c. 60), & was 
also an urban authority under Public Health Act, 
1876 (c. 65), had in Mar. 1903, exhausted all its 
borrowing powers & had in addition a large 
fluctuating overdraft at its bankers in respect of 
expenses previously incurred. The borough kept 
its banking account in the name of its treasurer, 
& during 1903 & 1904 the bank charged interest 
quarterly on the overdraft, & the treasurer in his 
accounts with the borough debited the borough & 
credited himself with the charges for interest, & 
his accounts were audited under Municipal Cor- 
porations Act, 1882 (c. 60), ss. 26-28, by the 
borough auditors, who passed the charges for 
interest, & the audited accounts were submitted 
to & approved by the borough council. In an 
action against the^reasurer by the A.-G,, suing on 
relation of a burgess, impeaching lus accounts in 
respect of the charges for interest on the overdraft 
& claiming an injunction to restrain him from 
making any further payments for such interest 
out of the borough funds : — Held : the fact that 
deft.’s accounts had been audited under the Act 
was no bar to the action, there being nothing in 
the Act which made such audit finaUy binding & 
conclusive on the borough & the burgesses, — 
A.-G. V. Db Winton, [1906] 2 Ch. 106 ; 76 L. J. Ch. 
612 ; 70 J. P. 368 ; 54 W. R. 499 ; 22 T. L. R. 
446 ; 60 Sol. Jo. 405 ; 4 L. G. R. 649. 


Waterworks Oo. (1884). 28 Ch. D. 138. FoUd. Stevens e. 
Chown. Stevens v. dark. [1901] 1 CJh. 894 ; A.-G. v. 
Ashbome Recreation Ground Co.. [1903] 1 di. 101 ; 
Carlton Illustrators v, Ck)leman. [1911] 1 K. B. 771. 
Befd. Devonport Corpn. e. Tozer. [1902] 2 Ch. 182. 
As to (3) Consd. A.-G. V. Ashbome Reoreatlon Ground Co., 
[1903] 1 Ch. 101. Befd. Proctor v. BaUey (1889), 42 
Ch. D. 393, n. ; Devonport Corpn. v, Tozer, [1902] 2 Ch. 
182 ; Russell v, Midhurst R. D. C. (1908), 98 L. T. 530. 
As to (4) Folld. Upmann v. Forester (1883), 24 Ch. D. 231. 
Coned. Jones v. Curling (1884), 13 Q. B. D. 262. FoUd. 
Ruskln V, Robinson (1885), 2 T. L. R. 18. Coned. Huxley 
V. West London Extension Ry„ Hughes v» Merrett. Wood 
V, Madge (1886), 17 Q. B. D. 373. Dietd. Sonnenscheln v. 


V, Madge (1886), 17 Q. B. D. 373 
Barnard (1887), 57 L. T. 712 
(1891), 65 L. T ,1 364. K.F. WaJ 


373. Dietd. Sonnenschein v, 
712 ; Florence v, Mallinson 
Walter t>, Stelnkqpfr, [1892] 
V. Farquhar, [1893] 1 Q. B. 


3 Ch. 489. Coned. Forster v. Farquhar, [1893] 1 6. B. 
664 ; O'Connor v. Star Newspaper Co. (1893). 68 L. T, 
146 : Gray v. Ashburton, [1917] A. C. 26. Beid. Felix v, 
Gordon (1884), 1 T. L. R. 96 ; Wood v. Cox (1889), 5 
T. L. R. 272 ; Roberts v, Jones, Willey v. G. N. Ry., 
[1891] 2 Q. B. 104 ; Lomer v. Waters, [1898] 2 Q, B. 326 ; 
Haynes r. Aldrid^ Colliery Co. (1923), 130 L. T. 282. 
Generally, Mentd. Hollinrake v. Truswell (1894), 7 R. 668. 


40. — ^Where there has been a 
breach of a statutory enactment as to which the 
sole remedy provided is a penalty an injunction 
may be granted to prevent future breaches & I 
think the authorities show that if there is a pro- 
bability of the breach being repeated the injunc- 
tion should be granted (Channell, J.). — Carlton 
I lXUSTRATORS V. COLEMAN & CO., LTD., [1911] 
1 K. B. 771 ; 80 L. J. K. B. 610 ; 104 L. T. 413 ; 

27 T. L. R. 65. 

41. Waterworks Clauses Act, 1847 (c. 17), 

s. 68.1 — Although the statutory remedy provided 
by Waterworks Clauses Act, 1847 (c. 17), s. 68, 
for the settlement by two justices of disputes as 
to the amiual value of a tenement supplied with 
water, & the special remedjr by penalties given by 
sect. 43 against a co. for withholding water, have 
not ousted the general jurisdiction to restrain the 
co. by injunction from cutting off the supply of 
water pending proceedings for settling a dispute 
as to value, such injunction will not be granted on 
the application of an owner or occupier who will 
not undertake to commence proceedings with due 
speed before the justices under sect. 68. — ^Hay- 
ward r. East London Waterworks Co, (1884), 

28 Ch. D. 138 ; 64 L. J. Ch. 623 ; 62 L. T, 176 ; 
49J. P.462; 1 T. L. R. 66. 


Annotations : — Mentd. R. v. Roberts, [1908] 1 K. B. 407 ; 

li. V. Locke, [1910] 2 K. B. 201. 

39 , Copyright.] — (1) A pltf. need not, 

for the purposes of proceeding under the Act 
[Copyright Act, 1842 (c. 46)] in respect of the 
offence of importing for sale, give such a person 
notice at all, but can bring an action forthwith 
& obtain an ex p. injunction without notice 
(Jessel, M.R.). 

(2) Where a statute creates a new offence & 
imposes a penalty, the ancillary remedy by 
injunction may be claimed. 

(3) Whenever an act is illegal, & is threatened, 
the ct. will interfere & prevent the act being done 
(Jessel, M.R.). 

(4) Where an action is brought to enforce a 
legal right & there is no misconduct on the part of 
pltf., the ct. has no discretion to refuse him costs. 
— Cooper v. Whittinoham (1880), 16 Ch. D. 601 ; 
49 L. J. Ch. 752 ; 43 L. T. 16 ; 28 W. R. 720 ; 24 
Sol. Jo. 611. 

Annotations: — As to (2) Consd. Hayward v. East London 


Annotations : — Ezpld. & Distd. Stevens v. Chown, Stevens 

V, Clark, [1901] 1 Ch. 894. Bofd. Young v. Thomas (1892), 

40 W. R. 468 ; Panagotls v. S.S. Pontlao, [1912] 1 K. B. 74. 

42. Public Health (Building In Streets) 

Act, 1888, (c. 62).] — The first point t^en by defts. 
is that there is one remedy only, namely, the 
remedy given by the statute [above Act]. In my 
opinion that pomt is concluded by the decision in 
A.-G. V. Ashbome Recreation Ground Co., No. 36, 
ante, approved in Devonport Corpn. v. Tozer, 
No. 47, post. 1 am clear that there is not one 
remedy only, namely, the statutory remedy. 
There is first of all the statutory obligation not 
to build without the written consent, & if that is 
^sobeyed apart from any question of penalty 
there is a remedy by injimcuon because it is a 
public general Act prohibiting certain matters in 
the interests of public health dc in order to preserve 
uniformity in the width of the public stilts, & 
that is a matter for which the A.-G. can sue 
(Farwbll, j.). — ^A.-G. V. Wimbledon House 
Estate Co., Ltd., [1904] 2 Oh. 84 ; 73 L. J. Ch. 


afildavltH that he has taken precau- 
tions against the recurrence of the 
injury complained of. — A.-Q. for the 
Dominion of Canada v. Ewen (1896), 
3 B. C. R. 468— CAN. 

80 li. .] — Notwithstanding 

we existenoe of a remedy at law for 
breach of the statutory condition, a 
ot. of equity could Interfere by Injunc- 


tion. — Steele v. Tiernan & Cronlt but as it was by the bill & not by 
(1889), 23 L. R. Ir. 683. — IR. arguments or objections on the motion 

d. Common Schools Act .] — th&t the light of 

There might be oases where the pltfs. to Institute the suit must depend, 
remedy given by sect. 92 would be ocas there was no allegation in the 1^ 
inadequate, as where a secretary of a that the b^ks & papers which deft, 
district had a considerable sum of refused to dellvp up where of such a 
school money Jn his possession which character & value as to require the 
he refused to aooount for or give up ; Interposition of a ct. of equity, or that 
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698 ; 91 L. T. 163 ; 68 J. P. 341 ; 20 T. L. B. 489 ; 
2 L. G. B. 826. 

At^toHone :—CoJUd, A.-G. v. Blnulnffbamf Tame & Rea 
Bri^aM Board, [1910] 1 Oh. 48. Bold. A.-G. e. Denby, 
[1925] Oh. 596. 

48. PubUc Health Act, 1875 (o. 55).]— 

Crude sewage was discharged by a local authority 
into the bed of a natur^ stream which flowed 
intermittently. The stream passed through pltfs.* 
land & discharged into a tidal river. Part of the 
stream was culverted over. The culvert, which 
had been constructed under private agreements 
with an owner of the pltfs.* land prior to the 
passing of above Act was in bad repair. The 
culvert permitted sewage to escape on to pltfs.* 
land, which was periodically overflowed & sewage 
deposited thereon : — Held : the bed of the stream 
was a public nuisance & the culvert had become a 
sewer & was vested under sect. 13 of above Act, 
in the local authority, who were liable in damages 
& must be restrained by injimction. 

Semble : although sect. 299 of above Act pro- 
vides a statutory remedy by complaint to the 
Local Government Board in the case of a local 
authority making default “ in the maintenance 
of existing sewers,” it does not preclude a private 
individual from obtaining damages & an injunc- 
tion against the local authority in respect of a 
common law nuisance arising from that default. — 
A.-G. V, Lewes Corpn., [1911] 2 Ch. 495 ; 81 
L. J. Ch. 40 ; 105 L. T. 697 ; 70 J. P. 1 ; 27 
T. L. R. 681 ; 65 Sol. Jo. 703 ; 10 L. G. R. 26. 
Annotation : — ^Refd. R. v. Marshland Sineeth & Fen District 
Comrs., [1920] 1 K. B. 155. 

44. Unless expressly provided — Private 

Act.] — On the bank of a canal constructed under 
an old Act of Parliament a mill had been built. 
In consequence of the working of a coal mine the 
canal & mill had subsided, & water leaked from the 
caz^ into the mill. The mill owner brought an 
action against the canal co. for an injunction & 
for damages : — Held : (1) though a co. authorised 
by Act of Parliament were not under the same 
liabilities as a private person, they wore liable for 
damages if they were guilty of negligence, & the 
canal co. h^ been guilty of negligence, inasmuch 
as they might have prevented the damage ; & 
they were bound to compensate the mill owner. 
But, under the special provisions of their Act, 
compensation must bo recovered as directed by 
the Act & not by action ; (2) such being the case, 
an injunction would not be granted, & apart from 
this, inasmuch as the time & extent of any further 
subsidence could not bo foreseen, there ought not 
to be an injunction. 

(3) It would be wrong to enjoin a co. or an 
individual from permitting that to bo done which 
is really beyond his control. Not beyond his 
control in this sense, that there is a ins major or 
an act of God paramount ; but beyond his control 
in the sense that he cannot by any precaution or 
by any works with reasonable certainty prevent 
that happening which all contemplate as likely 
(Kekbwich, j.). — ^Evans v. Manchester, Shef- 
field & Lincolnshire Ry. Co. (1887), 36 Ch. D. 
626 ; 67 L. J. Ch. 153 ; 67 L. T, 194 ; 36 W. R. 
328 ; S'T. L. R. 691. 


Ct. to protect that lis^t by injunction is not 
excluded, unless the statute expressly so provides. 
— Stevens v. Ghown, Stevens v. Clark, [19011 
1 Oh. 894 ; 70 L. J. Oh. 671 ; 84 L. T. 796 ; 65 
J. P.470; 49W. R. 460; 17 T. L. R. 313. 

Annotations : — Could. A.-G. v, De Winton, [1906] 2 Ch. 106. 

Apprvd. Frasor v. Fear, No. 2 (1912), 57 Bol. Jo. 29. 

Bald. Yorkshire Miners* Assoon. a. Howden, [1905] A. C. 

250 ; Panagotis v. S.S. Pontiao, [1912] 1 K. B. 74. 

46. PubUo Health Act, 1875 (c. 55).] 

— ^A local authority when draining their district 
under the powers of above Act & Private Street 
Works Act, 1892 (c. 57), have under sects. 15, 16 
& 17 of al^ve Act, a right to discharge surface 
water into a natural stream or watercourse or 
canal on land belonging to another person witliin 
their district, so long as such surface water is, as 
required by sect. 17, free from all excrementitious 
or other foul or noxious matter such as would 
affect or deteriorate the purity dc quality of the 
water in such stream or watercourse. 

Any damage caused by the proper exercise by 
the local authority of the right in question is a 
matter for compensation under sect. 308 of above 
Act, So forms no ground for an injunction against 
the local authority or for an action for damages 
by the owner of the land on which is the bed of the 
stream. — Durrant v, Branksomb Urban Dis- 
trict Council, [1897] 2 Ch. 291 ; 66 L. J. Ch. 
663 ; 76 L. T. 739 ; 46 W. R. 134 ; 13 T. L. R. 
482 ; 41 Sol. Jo. 621, O. A. 

Annotations : — Mentd. Croysdalo v. Siinbury-on-Thamos 

U. C., [1898] 2 Ch. 515 ; Sykes t>. Sowerby District 

Councilil899), 80 L. T. 392 ; A.-G. v. Birmingham, Tamo 

6c. Hoa District Drainage Board, [1908] 2 Ch. 551 ; Doll 

V. Chosham U. D. C., [1921] 3 K. B. 427 ; Heskoth v, 

Birmingham Corpn., [1924] 1 K. B. 260. 

47 , Bye-law.] — Defts. were 

the owners of a trian^ar piece of land within 
pltfs.* borough. Two sides of the triangle abutted 
upon public highways within the borough. Defts. 
in pursuance of a building scheme, erected houses 
on their land fronting the highways. Pltfs. 
alleged that defts. were laying out the highways 
as “ new streets ’* which did not comply with the 
requirements of the borough bye-laws as to 
width. So they claimed, first, an injimction, &, 
secondly, a declaration that pltfs. were entitled to 
remove or pull down any work begun or done by 
defts. in contravention of the bye-laws. The 
bye-laws which were framed under Public Health 
Act, 1875 (c. 65), prescribed a penalty for infringe- 
ment, to be recovered by summary proceedings, 
So provided that pltfs. might, subject to any 
statutory provision in that behalf, remove, alter 
or pull down any work begun or done in contra- 
vention of the bye-laws ; — Held : bye-laws could 
not be enforced by action for injunction, but only 
by special remedies thereby provided, or by way 
of information by the A.-G. — Dbvonport Corpn. 
v. Tozer, [1902] 2 Ch. 182 ; 71 L. J. Ch. 754 ; 
86 L. T. 612 ; 18 T. L. R. 489 ; affd., [1903] 1 Ch. 
759, C. A. 

Annotations .— Polld. A.-O. V. Pontypridd Waterworks Co., 

[1908] 1 Ch. 388. Bold. A.-G. v, Wimbledon House 

Estate Co., [1904] 2 Oh. 34 ; Watson v. Hythe B. C. 

(1906), 4 L. G. R. 340 ; Russell v, Mldhurst R. D. O. 

a , 98 L. T. 530. Mentd. Fellowes v, Sedgley U. D. C. 

, 70 J. P. 412 ; A.-a. v. Gibb, [1909] 2 Ch. 265 ; 
A.-G. V, Dorln, [14)12] 1 Ch. 369. 


45. 


-.1 — ^Where a statute [a 


private Act] provides a particular remedy for the 
infringement of a right of property thereby 
crated or re-enacted, the jurisdiction of th^ Hign 


48. Public Health (Building in 

Streets) Act, 1888 (c. 52).] — Deft, had erected a 
building after submitting plans of it to the urban 


there were special olroumstancee in 
the case requiring the interference of 
the Ot., he thought pltfs. should have 
resorted to the remedy provided by 
scot. 92, ^ the Iniimotlon ought not 
to have been granted. — ^W kbt v, 

J. — ^VOL. xx v in . 


Johnston Sohool Dis'ruicrr Trustees 
(1882), 22 N. B. R. 56.— CAN. 


44 i. 


Unless expressly pro^ 


vided — Private Act ,] — ^Incompetent to 
Interdict proceedings under a statute 


for a public work within the piwers of 
the Act, which only provided the 
remedy of indemniflcaflon for loss 
sustained. — ^Douglas (Lord) v. Dun- 
dee & Nbwtyij] Ry. Co. (1827), 6 Sh. 
(Ct. of Sess.) 329.-H900T. 

B B 
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4 , — Ouster of jurisdiction : Svh-sects, 1 cfc 2. 
^ Part IlL Sect. 1 ; Sub-aecU 1.] 

authority. The plans were certihed by the 
borough surveyor as being in order, & were aitOT- 
wards approved, subject to a slight amendment, by 
a resolution passed by a committee of the oorpn. 
of L., the urban authority for the district. Subse- 
quently various proceedings of the committ'ee, 
including the resolution as to the plans, were 
approved & adopted at a general meeting of the 
corpn. A minute to this effect was entered in the 
minute book of the corpn., approved at the next 
general meeting, & thereupon signed by the 
chairman of the corpn. The new erections pro- 
jected beyond the building line, & pltf., the 
owner of an adjoining house, brought this action, 
alleging that no “ written consent ” of the urban 
authority within sect. 3 of above Act had been 
obtained ; & that, in consequence, the erection 
constituted a broach of such sect. lie main- 
tained that ho had suffered special damage 
thereby, & had thereforo a private right of action ; 
he clauned damages & a mandatory injunction 
against deft. : — Held : upon the true construction 
of sect. 3 of above Act only one statutory offence 
was thereby created for which a lino, to be exacted 
by tlie urban authority, was constituted the 
ajipropriate penalty. The exaction of this fine 
was therefore the sole remedy, & pltf. had no cause 
of action. — Muixis v, IIubbard, fl003] 2 Ch. 431 ; 
72 L. J. Ch. 593 ; 88 L. T. 001 ; 07 J. P. 281 ; 
51 W. R. 671 ; 1 L. O. R. 709. 
nnoUiHon Reid. I*hillip8 r. Britannia llygieuio Laundry 
Co.. [1923] 1 K. B. 539. 

49 , Salmon Fisheries Acts, 1861 

(c. 109), 1873 (c. 71).] — The lessee of a dwelling- 
house & premises & of certain rights of fishing 
attached to the demised pi*emises sued the occu- 
piers of a mill on the stream in which the fishing 
rights were enjoyed in respect of certain acts which 
jiltf. alleged obstructed the free passage of salmon 
to & from the sea & destroyed large numbers of 
young fish. An objection was taken that an 
action for damages for the injury to the fishery 
for an injunction restraining the continuance or 
repetition of the acts complained of would not lie 
in view of the penalties imposed by above Acts : — 
Held : the legislature had provided means for 
enforcing the prohibitions in above Acts, & that 
was the proper mode to deal with such a case as 
the present ; &, although an illegal act causing 
special & peculiar damage to the property of 
another person might justify an action to abate 
the mischief, it could not be said that any & every 
person haying fishery rights in the river in question 
could maintain an action against the mill owners, 
but^ some special & definite damage clearly 
attributable to the illegal act must be established. 
— Fbasbb V. Fear (1912), 107 L. T. 423 ; 57 
Sol. Jo. 29, C. A. 

Compulsory purchase of land.' 

Sec C 0 MPU 1 .SORY Purchase of Land, Vol. Xl., 
pp. 130, 137, Nos. 232-243, 246. 


Sub-sect. 2. — ^Particular Tribunal Provided 

BY Statute. 

50. Whether Jurisdiction ousted — Proceedings 
before magistrates.] — Under an Act of Parliament, 


any owner of mines, etc., lying within a certain 
distance of a canal, was authorised to apply to 
the comrs. of the navigation, to have a railway 
made over the lands of other proprietors, inter- 
vening between them & the cai^, for tiie purpose 
of communicating with it ; ^ if it should appear 
to the major part of the oomrs., that such road was 
fitting or neoessarj;, it was to be law^ for the 
proprietor of the mine, etc., to make it, subject to 
certain restrictions expressed in the Act ; & it 
was provided, that if any person should think 
himself aggrieved by anytrdng done in pursuance 
of the Act, he might within six calendar months 
appeal to the quarter sessions. Under this Act, 
the comrs., by their award, authorised deft, to 
make a railway over the lands of pltf. Pltf. having 
filed his bill to restrain the execution of the work, 
on the ground that the railway was not fitting 
necessary, an injunction was granted. — Dudley 
V. Horton (1826), 4 L. J. O. S. Oh. 104. 

51. .] — Aemitstead V , Durham, 

No. 154, post, 

52. .] — Where the legislatulHi has 

pointed out a special tribunal for determining a 
(luostion, as a general rule no other ct* ought 
to restrain the proceedings before it ; but where 
the question has come before another ct. in 
independent proceedings in which it is necessary 
to decide the whole matter between the parties, 
the ct. may in such case restrain the proceedings 
elsewhere by injunction in order to save expense. 

A dispute having arisen between defts., who were 
a local authority, &> pltf. about a drain which pltf. 
had interfered with, defts. gave notice to pltf. 
that they would enter on his land reinstate the 
drain ; but they afterwards abandoned their 
intention, & instead took proceedings against him 
before the magistrate. Pltf. then brought an 
action against defts., claiming an injunction to 
restrain them from trespassing on his land, & 
from proceeding against him before the magis- 
trate. In the statement of claim pltf. did not in 
terms allege that defts. threatened & intended to 
trespass on the land : — Held : as no intention to 
commit a trespass was proved or alleged, pltf. 
had not made out his case for an injunction against 
the trespass ; & that being so, the ct. had no 
jurisdiction to restrain the proceedings before the 
magistrate, — Stann-^rd v. St. Giles, Camberwell 
Vestry (1882), 20 Ch. D. 190 j 61 L. J. Oh. 629 ; 
46 L. T. 243 ; 30 W. R. 693, C. A. 

Annotations : — Oonid. North London Ry. r. G. N. Ry. 

(1883), 11 Q. B. D. 30. Apld. Grand Jxmotlon Water- 
works Co. V. Hampton U. C5., [1898] 2 Oh. 331. Oonfld. 

Re Connolly, Wood v. Connolly, [1911] 1 Ch. 731. Refd. 

Barlow v, St. Mary Abbott’s, Kensington, Vestry (1883), 

31 W. R. 614 ; Barrett v. Day, Day v, Foster (1890), 

43 JDh. D. 435 ; Merriok v, Liverpool (jorpn., [1910] 2 Ch. 

53. .] — Hayward v. East London 

Waterworks Co., No. 41, ante, 

54. J — ^The ct. will not interfere 

by way of injunction or declaration of right where 
the le^lature has pointed out a mode of procedure 
before a magistrate ; unless, it seems, in very 
special circumstances. — Grand Junction Water- 
works Co. V . Hampton Urban Council, fl898] 
2 Oh. 331 ; 67 L. J. Ch. 603 ; 78 L. T. 673 ; 62 
J. P. 666 ; 46 W. R. 644 ; 14 T. L. B. 467 ; 42 
Sol. Jo. 671. 

Annotatione : — Consd. St. James’s HaU v. L. C. C. (1900), 

83 L. T. 98. Apld. Devonpart Corpn. v. Tozer, [1902] 


PART II. SECT. 4, SUB-SECT. 2. 

•. Whether jttriadicHon ousted,] — 
Action by an improvement 00 . dc an 
individual against the board of educa- 
tion, H., J., dc S., lor an Ixijruiotion 


restraining defts. from proceeding 
with an arbitration to fix the value of 
lands of pltfs. which defts. desired to 
expropriate for a school site, dc from 
taUng ppsaesaion of the lands, dt for a 
declaration that dnCts. h^ no warrant 


nor right to arbitrate Si that the 
arbitration proceedings Sc award were 
irregular Sc void, dt to set aside the 
award dc avaoate the registration 
thereof : — Heid : the relief sought was 
included in School Sites A^, 1909 
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8 182. FoUd. Merrick Livmool Oorpn.» [1910] 

2 Oh. 449. B«UrA.-a. c. Mertl^ Ordns.. [1900] 

1 Oh. 616 ; Rcagell v. Mldhcrst R. D. O. (1908). 98 L. T. 
530 : Burgrhos v. A.-Q.. [1911] 8 Oh. 139. Montd. A.-G. 
& Stourbridge District OounoU c. Ruflord <1899), 63 
232: L. 0. O. v, Wandsworth 5c Putney Gas Go. 
(1800), 82 L. T. 562 ; Blsdon v. Hampstead Ooron., [1905] 
8 Oh. 633 ; R. v, Phllbriok, County Court Judge, Ex p. 
Edwards (1905), 63 W. R, 527 ; Wlmams v. Weston-super- 
hfore U. D. O. (1909), 74 J. P. 52 ; Slmmonds v, Newport 
Aberpam Black Vein Steam Coal Co., [1920] 3 H. B. 131 ; 
Rxissian Commercial Sc Industrial Bank v. British Bank lor 


Foreign Trade, [1921] 8 A* C. 438 ; Everett e. Griffiths, 
[1924] 1 K. B. 941. 

65 . .] — ct. will not interfere 

by way of inunction or declaration of right 
where the legislature has pointed out a mode of 
procedure before the mag^trate, unless in very 
imecial circumstances. — M errick v. Liverpool 
O oRPN., [1910] 2 Ch. 4:49 ; 79 L. J, Ch. 761 ; 103 
L. T. 399 ; 74 J. P. 446 ; 8 L. G. R. 966. 


Part III. — Interlocutory Injunctions 


Sect. 1. —DISCRETION OF COURT, 

SuB-SECT. 1. — In General. 

Ncc, note, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 45. 

56. Circumstances of case.] — In no case does 
the ct. grant injunction, of course, till hearing. — 
Potter v. Chapman (1750), Amb. 98 ; 27 E. R. 
61, L. 0. ; previous proceedings^ 1 Dick. 146. 

Anrwiatione : — Mentd. Mirehouse v. Rennell (1833), 7 Bll. 

N. S. 241 ; Walsh v. Lincoln (Bp.) (1875), L. R. 10 C. P. 

518. 

57. .] — The ct., in dealing with inter- 

locutory applications, will confine itself strictly 
to the immediate object sought, &, as far as 
possible, abstain from prejudging the question 
in the cause. Where property has been adminis- 
tered & applied without complaint according to a 
uniform course of management for a long series of 
years, the ct. will not, by an inteilocutory order, 
disturb the possession upon the ground that such 
application is a breach of trust, unless it is per- 
fectly clear that the party in whom the property 
is vested is a mere na!ked trustee, & has not, even 
to a limited extent, any of the rights or interests 
of an owner. 

A motion for the appointment of a receiver of 
the estates vested in the Irish Society [& an injunc- 
tion], at the instance of one of the London cos., 
claiming a beneficial interest in the income of the 
estates, was therefore refused. — Skinners’ Co. v. 
Irish Society (1835), 1 My. & Cr. 162 ; 40 E. R. 
338, L. C. 

58. .] — (1) A party is entitled to move to 

dissolve an injunction, if, from ambiguity in its 


terms, he may under any construction of the 
order be prejudiciaUy affected. 

(2) It is the duty of a party asking for an 
injunction to bring under the notice of the ct. all 
facts material to the determination of his right to 
that injunction ; & it is no excuse for him to say 
that he was not aware of the importance of any 
facts which he has omitted to bring forward. 

Thus, where pltf. obtained axi ex p» injunction 
on the facts stated in the bill, but other facts came 
out in deft.’s answer raising a question of law on 
which the right of pltf. to the injunction depended : 
— Held : the omission of pltf. tt:) bring these facts 
under the notice of the ct. was of itself a sufficient 
groimd for dissolving the injunction. 

(3) Principles on which the CJourt acts on an 
application for an injunction to restrain a party 
from prosecuting a legal right. 

Where justice cannot bo done without it between 
the parties, the ct., notwithstanding the incon- 
venience, will grant the injunction in the first 
instance, & will not leave the party to any other 
course of proceeding to ascertain the legal right 
(Lord Lanodale). — Dalglish v. Jarvie (1850)> 
2 Mac. & G. 231 ; 2 U. & Tw. 437 ; 20 L. J. Ch. 
476 ; 16 L. T. O. S. 341 ; 14 Jur. 945 ; 42 E. R. 80. 
Annotations : — Apid. R. V. Kensii^on Income Tax Coiuth., 

Exp, de Pollgnao, [1917] 1 K. B. 486. Oenerally, Mentd. 

London Assoe. v, Mansei (1879), 11 Ch. D. 363 ; Seaton 

V, Heatb, Seaton v. Bumand, [1809] 1 Q. B. 782 ; Joel v. 

Law Union Sc Ccowa Insce., [1908] 2 K. B. 431. 

59. Interference on appeal.] — ^The Ct. of 

Appeal will not interfere with the exercise of the 
discretion of the judge who has granted an injunc- 
tion until the trial of the action. — ^Baker v. White 
(1884), 1 T. L. R. 64, C. A. 


(o. 93). B. 20 (1), Sc therefore the action 
was not maintainable. — Sandwich 
Land Improvbment Co. v, Windsor 
Board of Education (1912), 23 

O. W. R. 142 ; 3 O. W. N. 1150 : 4 
O. W. N. 112 ; 6 D. L. R. 854.— CAN. 

f, .] — The Canada Temper- 

ance Act, R. S. C., 1906 (c. 152), 

g rovldos its own code of procedure, 
; the provision which it makes allords 
the only way in wlilch by a judicial 
proceeding the result of the voting can 
be inquired into. — ^M urdock i^-Kil- 
oouR (1914), 19 D. L. R. 878 ; 7 
O. W. N. 166 ; 8 O, W. N. 144 ; 33 
O. L. R. 412.— <IAN. 

PART III. SECT. 1, SUB-SECT. 1. 

56 1. Circttmstances of case .] — If a 
person whose rights were injuriously 
afteoted were refused compensation, 
he might be compelled to bring an 
action for UiJ unction. But even in 
that case the ot. would probably not 
interfere with the construction of the 
works by an interlooutory injunction 
if the railway oo* acted reasonably. Sc 
ware willing to put the matter in train 
for the assessment of compensation. 
As a general rule, it would only be 
right to grant an injunction where the 


company was acting in a high-handod 
and eppressive manner, or guilty of 
some other misconduct. — P akkdale 
CORPN. V, WicST (1887), 3 T. L. R. 802. 

—CAN. 

66 if. .] — ^Affidavits were con- 

flioting at the time the application for 
an interlocutory injunction was made 
Sc allowed : — Held : the granting of the 
injunction was in the discretion of 
the judge. Sc that his discretion was 
rightly exorcised. — ^PARTRiDas v. N orth 
SrDNBY Town (1893), 26 N. S. R. 667. 
—CAN. 

66 iii. .] — On a motion for an 

interlocutory injunction, the ot. should 
be satisfied that there is a serious 
question to be determined. Sc that 
under the facts there is a probability 
that pltf. will be h^d entitle to relief. 
— Burden v. Howard (1903), 2 N. B. 
Bq. Rep. 461. — 0^1. 

66 iv, - 7 — .] — The granting of such 
an injunction, under Code ot Civil 
Procedure, s. 493, is a matter of 
judicial discretion. — 8 ubba Naidu v, 
Haji Badsha Sahib (1902), I. L. R, 
26 Mad. 168.— IND. 

59 L Interference on appeal] — 

The granting of an Interlooutory 
injunction is largely in the disozetion 


of the judge, which ought not to be 
Interfered with by the Ct. of Appeal, 
except for some very grave Sc powerful 
reason which did not exist in tills case. 
— Bank of Montreal v. Robertson, 
Thorpe v. Robertson (1892), 31 
N. B. R. 653.— CAN. 


g. Necessity for application ,] — ^An 
injunction cannot be granted where 
none is prayed for. — Reid v, Gibson, 
17 C. L. T. Ooo. N. 226.— CAN. 


h. Where damages appropriate 
remedy,] — Interim Injunctioa was re- 
fused ; pltf. CO. having a remedy in 
damages, if its business should be 
injured by the operations of deft. oo. — 
British Columbia Express Co. v. 
Grand Trunk Paoipio Rt. Co. (1914), 
28 W. L. R. 460.— CAN. 


k. Where other adeguaie remedy 
provided. ] — ^A party wno brings an 
action against a municipality lor a 
declaration that he Is not liable for a 
tax imposed upon him, ft for an 
injunction to restrain the attempted 
levy of such tax, is not enticed to an 
Interim injunction to restrain BU<ffi 
levy, as he has another adequate 
remedy, namely, to pay the tax under 
protest ft sue to recover it back. — 
Dominion Express Co. v. City of 

B B 2 
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Injunction, 


Sect, 1 . — Discretion of court: Svb-sccis, I ds 2, A, 

dbB.] 

60. .Court will not decide question of title,] — 

Cbossb V. Duckebb, No, 328, post. 


8ub-skci\ 2. — ^Principles Governing Exercise 

OP Discretion. 

A, Equitable Bight Free from Doubt. 

61. General rule.] — It was the general rule of 
the ct., that where a plain equity set forth by the 
bill is set forth by the answer, but endeavoured 
to be avoided by another fact, the injunction 
shall always be continued till the hearing. — 
Allen v, Crobcroft (1740), Barn. Ch. 373 : 27 
B. R. 684, L. O. 

^ 62. ^-^(l) Mode in which the ct. exer- 

cwes its jurisdiction, where one work of com- 
pilation, such as an encyclopasdia, copies matter 
from a preceding work of the same description. 

(2) The ct. will interfere to protect copyright 
from piracy, at the suit of xdtfs. who appear to 
have a good equitable title, even though it should 
not be quite clear that their legal title is complete. 
—Mawman V, Tegg (1826), 2 Russ. 386 ; 38 E. R. 
380, L. 0. 

AnnMions to (1) Cozud. Lewis v. Fullarton (1839), 

2 Beav. 6; Bohn v, Bogue (1846), 7 L. T. O. S. 277 ; 
Jowold V, HotdBton (1857), 3 K. & J. 708. Re!d. Sweet 

4 Jur. 479 ; Spiers v. Brown (1858), 
(1863). 32 L. J. Ch. 535. 
A$ to (2) Distd. Performing Bight Society v. London 
Ihcatre of Varieties, [19241 A. 0. 1. 

68. — —.] — Tlie right at law should not be 
moved without sufficient reason being shown to 
believe that this right is one which equity will 
finally vary, control or displace.— Clayton v. 
A,-G. (1834), 1 Coop, temp, Cott. 97 ; 47 E. R. 
766, L* C. 

Anrwtaiionj^Mentd, Kirk v, B., A.-G. i>. Kirk (1872), L. K. 
14 Eq. 558. 

64. .] — ^A Railway Act empowered the 

CO. to make calls upon the shares, &, in case of 
non-payment, to sue the proprietor, or to declare 
the shares to be forfeited, prescribing certain 


formalities to be observed in the declaration of such 
forfeiture. The Act also allowed an owner of 
shares, not in arrear for calls, to sell & transfer 
his shares with certain formalities ; Sc it autho- 
rised the CO. to buy up shares offered for sale. 
Pltf., a registered proprietor of one hundred shares, 
& a director of the co. offered to the other directors 
to forfeit & relinquish his shares ; the directors 
accepted the offer, & a deed was prepared for the 
purpose by the solrs. of the co., & was executed 
by pltf. None of the formalities required by the 
Act for the forfeiture or sale & transfer of shares, 
were complied with. In Aug. 1837, pltf. ceased 
to be a director of the co. In the same month, a 
call was made on the shareholders of the co. ; 
& in May, 1838, a subsequent call was made. In 
Aug. 1838, the co. required pltf. to pay the whole 
of the calls on his shares ; &, on his default to 
do so, they, in Dec. 1838, commenced an action 
at law against him for the amount of such calls. 
Pltf. filed his bill, & obtained the common injunc- 
tion, which was extended to stay trial of the 
action. The co. obtained the order nisi to dissolve, 
on putting in their answer. Upon cause being 
shown, the judge continued the injunction ; — 
Ileld : (1) the ct. cannot, upon an alleged equity, 
interfere ^th an admitted legal right, unless there 
be a manifest certainty that, at the hearing of the 
cause, pltf. will be entitled to relief ; (2) the title 
to relief was not so clear as to justify the ct. in 
continuing the injunction, except upon the terms 
of pltf. giving judgment in the action, & paying 
the amount sued for into ct. — Playfair v, Bir- 
mingham, Bristol & Thames Junction By. Co. 
(1840), 1 Ry. & Can. Cas. 640 ; 9 L. J. Ch. 253, 
L. C. 


B. Exercise of Legal Right, 

65. Prim& facie case sufficient.] — Probability 
of right is sufficient to sustain an interlocutory 
injunction. — T onson v. Walker (1762), 3 Swan. 
072 ; 36 E. R. 1017, L. C. 

Annotations : — Refd. Dodsley v, Kinnersley (1761), Ami). 
403 ; Tonson v. Collins (1761), 1 Win. Bl. 321 ; Osborne 
V. Donaldson (1766), 2 Kdon. 327 ; Millar v. Taylor (1769), 
4 Burr. 2303 ; Albert v. Strange, A.-(3, v. Strange (1849), 
2 De. G. & Sm. 652. 


Brandon (1909), 19 Man. L. B. 257.- 

CAN. 

l. Where title sub judice .] — In 
toriin injunction 'refused where title 
of party claiming was sub iudice.]— 

Mining Co. v. McMILI4A^ 
(1892), 25 N. S. B. 56.— CAN. 

m. Similar rnvceedinga pending else' 
where.} — Where the exchequer ct. was 
asked to grant an interim injunc’ 
tion to restrain an infringement of a 
patent of invention, & it ai)pcared that 
similar proceedings had been pm- 
viously taken In a provincial ct. ol 
concurrent jurisdiction, which hod not 
been discontinued at the time of such 
application being made, ct. refused 
the applioation. — ^A uer Incandescen'I’ 
l^GHT Manufacturing Co. v . Dres- 
CUEL (1897), 6 Exch. C. R. 384.— CAN. 

n. Period over which granted,] — ■ 
An interlocutory injunction order will 
only bo granted over an Interim ; 
« an order final In form & effect, though 
leservlM liberty to the deft, to move 
to jv^ate it, bo set aside or varied. 

v. Sellars (1908), 6 W. 
h. R. 788 ; 1 Alta. L. R. 129.-^AN. 

o. Solif^ors ^ parties in same 
di8tr\ct--^uri^%clixm of local judge.}— 
Where the solrs. for both parties reside 

^ iS unction 
Vo W »h© trfal. — D ougail V.^aUTTON, 
19 C, L. T. Oco. N. 190. — CAN. 

p. resiiW of an appeal 
*•1 — The equity ct. has no 


jurisdiction to restrain proceedings 
at law pending an appeal to the 
Privy Council on the mere grounds 
that they are, in the oi)lnion of the 
primary judge, reasons for thinking 
it doubtful whether the decision at 
law will be sustained on the appeal, 
& that, imlcss the proceedings be 
restrained, applt., though successful, 
uiay, through the interim acts of resp., 
lose the fruits of victory. To justify 
an injunction in such circumstances, 
there must be shown some ground of 
equity outside of, or contra^ to, the 
mgal rights of the parties. — Brown v, 
Pati'brson (1883), 4 N. S. W. L. R. 1. 
— ^AUS* 

q. Injunction granted by subordinate 
judge — Whether binding on diMrict 
judge .] — Amir Dulbin {alias Mahom- 
dijan) V. Administrator General 
OF Bengal (1896), I. L. R. 23 Colo. 
351. — IND. 


r. Pending decision on facts by 
our ^.] — ^As by the praotioe in this 
colony issues of fact in actions for 
specif relief are determined by a 
Jury, & not by the judge i— Kemble : in 
suoh actions, wherever the deohunition 
opnted^ allegations essential to pltL's 
rteht to relief, which Involve an issue 
of fact, an interim injunction ought to 
issue until that fact be decided by a 
jury, provided always that there be, 
in the opinion of the ot., suMoient 
apparent on the face of the 
declaration lor sustaining the injunc- 


tion until the hearing or trial of the 
disputed issues. — ^M asonic Hall Co., 
Ltd. V. Hardwick, Fbnn & Hudson 
(1893), 1 J. R. 93.— N.Z. 

t. Pending amendment of pleadings,] 
— Although the facts appeared to 
establish a primd fade case of illf^allty 
which would be a ground for refusing 
relief, the proper course, in view of the 
fact that the illegality had not been 

£ leaded as a defence was to grant an 
function until further order of the 
ot., reserving to defts. power to move 
to vary or discharge the order, & thus 
bring up the question of illegality 
for further consideration. — W ilson 
Mai.t Extract Co., Ltd. v. Wilson, 
[1919] N. Z. L. R. 659.— N.Z. 

PART HI. SECT. 1. SUB-SECT. 2.— A. 

61 1. General rule.] — ^Minnesota & 
Ontario Power Co. v. Rat Portage 
Lumber Co. (1912), 20 O. W. R. 870 ; 
8 O. W. N. 602 ; I I). L. R. 95.— GAN. 

PART in. SECT. 1, SUB-SECT. 2.— B. 

* » Primd facie right sufficient .] — 
Where an interim injunction had been 
granted restraining applt. from tres- 
passing or mining upon land covered by 
the private gold leeuse application of 
rm., who under New South Wales 
Mining on Private Lands Act, 1894, 
had obtained a miner's right Sc autho- 
rity, 6c had made applioation not yet 
granted at date of smt for a twenty 
years' lease ; — Bild : resp., having a 
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66 . ,] — It is not necessary for a party 

who seeks to continue an injunction to the hearing, 
to show an indefeasible right to the decree prayed 
bythebilL 

Where, therefore, assignees of bkpt. sought a 
specific performance of an agreement for a lease, 
against a party who was herself a lessee, & 
restrained from ^signing without the consent of 
the lessor in writing thereto obtained ; the ct. 
continued the injunction to restrain proceedings 
at law ; there being a probability of obtaining the 
consent of the lessor to the assignment. — Powell 
V. Lloyd (1827), 1 Y. & J. 427. 

Anmtaiion Reid. Orosbie v. Tooke (1833), 1 My. & K. 

431. 

67. — ^^(1) The ct. possesses, & will 

exercise, jurisdiction over a bottomry bond in a 
case of fraud ; & will, for that purpose, restrain 
proceedings upon the bond in the Adnilty. Ct., 
by injunction. 

(2) It is not necessary for the purpose of sup- 
porting an interlocutory injunction of that kind, 
that the ct. should find a case which would entitle 
pltf. to relief at all events ; it is sufficient if the 
ct. finds, upon the evidence then before it, a case 
which makes the transaction a proper subject of 
investigation in a ct. of equity. — Glascott v. 
Lang (1838), 3 My. & Cr. 451 ; 2 Jur. 009 ; 40 
E. R. 1000 ; auh nonu The Margaret Ogilvie, 
Glascott v, Lang, 3 L. T. 824, L. 0. 

68. .] — Hilton v. Granville (Lord), 

No. 1418, post, 

69. .] — Shrewsbury & Chester Ry. 

Co. V. Shrewsbury & Birmingham Ry. Co., 
No. 127, post, 

70. .] — (1) On a motion for an injunction 

as to a matter merely pecuniary, pltf. cannot 
succeed without satisfying the ct., not merely 
that there is a case to be tried, but that there is 
some probability of the bill not being dismissed 
at the hearing. 

(2) An information to restrain a municipal 
corpn. from applying the borough fund or raising 
a rate for the purpose of opposing a bill in Parlia- 
ment, the object of which was to interfere with the 
sewage So drainage of the town: — Held: not a 
suit in which success was sufficiently probable 
to entitle the relator to an interlocutory injunction. 
Semhle ; if a corpn. is about to apply the borough 


fund or to raise an illegal rate, an application 
ought to be made to the Ct. of Q. B. — ^A.-G. ti. 
Wigan Corpn. (1864), 6 De G. M. & G. 62 ; 23 
L. J. Ch. 429 ; 23 L. T. O. S. 43 ; 18 J. P. 246 ; 
1 8 Jut. 299 ; 2 W. R. 808 ; 43 B. R. 789, L. JJ. 
Awiotationa : — Oenerally, Retd. Ollerenshaw v. Harrop 

(1874), 9 Ch. App. 480. Mentd. Bateman v. Ashton-imder- 

Lyne (jorpn. (1858), 3 H. &; N. 323 ; R. v, Sheffield Corpn. 

(1871), L. R. 6 Q. B. 662 ; A.-G.t>. Brecon Corpn. (1878), 

10 Ch. D. 204 ; Cleverton v, St. Gennaln*s Union R. 8. A. 

(1886), 56 L. J. Q. B. 83 ; R. v. Brighton Corpn., Ex p, 

Shoesmlth (1906), 4 L. G. R. 1104. 

71. .] — It is clear that the ct. ought not 

to grant an injunction unless pltf. makes out a 
primd facie case (Bruce, J.). — ^Brown v. Stock 
Exchange Committee (1892), 30 Sol. Jo. 752. 

72. .] — Pltf. demised to deft, certain 

quarries of hard & soft limestone, with full power 
& authority to work the quarries ; & deft, 

covenanted not to assign, demise, or paH with the 
mines, powers, authorities, & premises, or any part 
thereof, for the whole or any part of the term. 
There was a right of re-entry for breach of 
covenant. Deft, sold to certain purchasers marl 
to be gotten by them from the lands included in 
the demise, & the purchasers in pursuance thereof 
worked the marl & took it away : — Held : pltf. 
had made out a primd facie case of breach of 
covenant. So he was primd facie entitled to an 
interim injunction until the trial of the action to 
restrain the further working of the quarries. — 
Mostyn (Lord) v . Manger (1901), 17 T. L. R. 
281, C. A. 

73. Where legal right doubtful — Jurisdiction 
exercised with caution.] — The principles upon 
which the ct. acts in gi‘anting or refusing an 
injunction, where the legal right of pltf. as against 
the deft, is open to doubt. 

When this ct. is applied to, if there be doubt, it 
becomes the ct. to be very cautious in the exercise 
of its equitable jurisdiction ; & this for two 

reasons, first, because, if the legal title faffs, the 
ct. has interfered without cause ; &, secondly, & 
this is the principal reason, because there is no 
comparison between the error in refusing & that 
in granting an injunction, for, if granted, it does 
more injury to deft, than not granting it can 
possibly cause to pltf. (Lord Cottenham, C.). — 
Electric Telegraph Co. v. Nott (1847), 2 Coop. 
temp* Cott. 41 ; 8 L. T. O. S. 629 ; 11 Jur. 157 ; 
47 E. R. 1040, L. C. 


clisfliiite statutory right to apply for 
a lease, had a locus standi to apply for 
an injunction which should be main- 
tained till dlschargod by the ct. — 
Croudacb V. ZOBEL, [1899] A. O. 258. — 
AUS. 

b. * .1 — ^Where pltf. is in pos- 
sesion of land, & shows a primd facie 
right to it. & it is not clear that there is 
any bond fide dispute about the 
boundaries, he has sufficient title to 
sustain an injunction to prevent the 
overflowing of the land. — Weeks v. 
Dodds (1869), N. B. Dig. 647.— CAN. 

0 . .] — Pltf., in consideration 

of 625 paid by deft., executed in his 
favour a lease of a small plot of land, 
at a yearly rent of one cent if demanded, 
with the right on the part of deft, to 
remove all buildings at any time during 
the lease. The lease contained no 
covenants on the part of the lessee 
other than those to pay rent 8c to pay 
taxes, Sc It was silent as to any right dn 
the part of the lessee to bore for oil : — 
Held ; primd facie, the lessee had not 
the right to bore for oil, & having done 
so Sc oonuuenced operations in pumping 
crude oil, an injunction was granted to 
restrain the further removal of oil 
from the premises until the hiring of 
the cause. — Lanoby v. Johnston 
(1881), *29 Gr, 67.— CAN. 


d. .] — As pltfs. had estab- 

lished a primd facie case in regard to 
the rights they claimed, there was 
Jurisdiction to interfere by way of 
injunction ponding the determination 
of tho question at the trial, & an 
injunction was granted, upon a con- 
sideration of the balance of con- 
venience, in favour of pltfs. — Hamilton 
8c Milton Hoad Co. v. Raspberry 
(1887), 13 O. R. 466.— CAN. 

e. .] — The court generally re- 

quires three tilings to be shown before 
granting an interlocutory injunction. 
There must be a strong primd facie 
case that pltf. will succeed at the 
hearing. There must be some wrong 
suffered or threatened not sufficiently 
or appropriately to be covered by a 
money pavmenu. The preponderance 
of convenience must bo in favour of 
the Injimction. — ^Jones v. Victoria^ 
City Corpn. (1890), 2 B. C. R. 8. — 
CAN. 

f. .] — ^It is not necessary to 

support an interlocutory injunction, 
that the ct. should find a case which 
would entitle the pltf. to relief at all 
events. — B ank op Montreal t?. 
Robertson, Thorpe v. Robertson 
(1892), 31 N. B. R. 663.— CAN. 

g. . ] — ^Wright v, Wright (1892 ), 

31 N. B. R. 476.— CAN. 


h. .) — Upon motion to dis- 

solve an injunction retaining property 
In dispute in statu quo, pendente liie, 
it is not necessary in order to main- 
tain tho injunction for the ct. to inquire 
further into tho rights of the parties, 
if it appears upon the affidavits that 
pltf. has made, upon his own showing, 
a good case for the interference of 
the ct., 8c that there is upon all the faois 
before tho ct., a reasonable prospect 
of his succeeding at the trial. — W ard & 
Co. V. Clark & Hbnnioer (1895), 
3 B. C. R. 356.— CAN. 

k. .] — It a right at law is 

clearly or fairly made out, it Is the duty 
of the ct. to Interfere by interlocu- 
tory injimction. — Elliot v. Hatzio 
Prairib, Lto. (1912J, 21 W. L. R. 
897 ; 6 D. L. R. 9.- 

73 1. Where legal right doubtful — 
Jurisdiction exerted uHih cautiem .] — 
As appet.’s legal right was not clear, 
8c as serious loss 8c public inconvenience 
would necessarily result from granting 
tho order, while no irreparable loss 
would result from refusing it, the inter- 
locutory injunction should fiot have 
been grranted. — D wyrb v, Ottawa 
(Dorpn. (1898), 26 A. R. 121.— CAN. 

l. ,] — A Judgment creditor has 

a right to sell under execution an 
alleged right that his debtor has In 
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Sect. 1 . — Diacreiion of court: Svb^sect^ 2» da 

74 , j — A foreign author, while 

resident in this country published a work in the 
first instance here. An edition of the work being 
afterwards published at Frankfort on the Maine, 
copies of it were introduced into this country & 
som by a London bookseller. The ct., at the 
instance of the author & his publishers, granted 
an injunction to restrain the sale of these copies, 
pltfs. undertaking to bring an action if deft, 
desired it. 

The question of the legal right being in doubt, 
is a matter for the serious attention of the ct., & 
one to which it is right that weight should be 
given ; but it is not a matter which renders it 
incumbent on the ct. to refuse the injunction. 
It must be guided by a discretion exercised ac- 
cording to the exigencies & the nature of each 
particular case (Bruce, V.-C.). — Ollendorff v. 
Black (1850), 4 I)e G. & Sm. 209 ; 20 L. J. Ch. 
165 ; 10 L. T. O. S. 257 ; 14 Jur. 1080 ; 64 E. li. 
801. 

Annntalion : — Mentd. Jefforys v. Doosey (1854), 4 H. L. Cas. 

819 . 

75 , .] — A railway co. contracted 

with another for the use of the line of the latter 
for a term, at graduated tolls, according to the 
tonnage earned, which were to be a charge on the 
tolls & dues of the former co. The former co. 
had no express parliamentary power thus to charge 
their tolls : — Held : the charge was of too doubtful 
legality to be enforced by an injunction to restrain 
the former co. from paying a dividend to its share- 


holders until the sums due upon the agreement 
were provided for, no case being made out showing 
a probability of there being no fund forthcoming 
to answer the demand at the hearing. — South 
Yorkshire By. & Bivbr Dun Co. v. Great 
Northern By. Co. (1858), 3 De G. M. & G. 676 ; 
22 L. J. Ch. 761 ; 1 W. B. 203 ; 43 E. B. 226, 
L. JJ. 

76. Legal right sought to be restrained — ^Duty 

of plaintiff to show substantial grounds against its 
existence.] — On a bill to restrain the exercise of a 
legal right, it is the dut^ of pltf . to satisfy the ct. 
that there are substantial grounds for doubting 
the existence of the legal right. — Sparrow v. 
Oxford, Worcester Sc Wolverhampton By. 
Co. (1861), 9 Hare, 436 ; 18 L. T. O. S. 116 ; 68 
E. B. 680 ; on appeal (1852), 2 De G. M. Sc G. 
94. L. JJ. J 

Anvioiations: — ^Mentd. Salisbury v. G. N. Hy. (1852), 17 
Q. B. 840 : Pinobin v. London & Blaokwall Hy. (1854), 
1 E. & J. 34 ; Spaokman v. Q. W. Ry. (1865), 1 Jur. N. S. 
790 : Hedges v. Met. By. (1860), 28 Beav. 109 ; Haynes 
V. Haynes (1861), 1 Drew. & Bm. 426 ; St. Thomas* 
Hospital V. Charing Cross Ry. (1861), 1 John. 8c H. 400 ; 
Keddln v. Metropolitan Board of Works (1862), 4 De 
G. F. & J. 632 ; Fumlss v. Mid. Ry. (1868), L. K. 6 Eq. 
473. 

C. Preservation of status quo. 

77. Preservation of property — Till rights deter- 
mined.] — ^Fraud by making a lease after a feoff- 
ment, & before livery Sc seisin. 

The bill set forth, that G., one of defts., in con- 
sideration of £286, did bargain & sell unto pltf. 
certain lands in the bill mentioned ; & made xmto 


rertalu land ; & a parly in posHCsaion, 
& claitniiig the land, cannot restrain 
the creditor from selling, & thereby 
acquiring a lorxui standi to contest the 
title. — C ase v. Palmer (1870), 2 Han. 
183.--CAN. 

m. Patfmt ,] — In an action for 

an infringement of a patent, an 
application under the C. L. P. Act for 
an injunction to restrain deft, was 
refused, the patent being very recent, 
8c there being conflicting affidavits as 
lo the rights of pltf. to it. Pltf. must 
establish Ids title at law before ho would 
bo ontltleti to an injunction. — B ona- 
THAN V. BOWMANVILLB FURNITURE 

Manufacturing Co. (1870), 6 P. R. 
195.— CAN. 

n. Trade, mark.l — In an action 

of damages for infringement of trade 
marks in wlUch imrsuer concluded 
also for Iniordlot, a motion was made 
for iiUerim Interdict under the con- 
clusion for interdict. Motion referred 
on the ground that the summons 
was framed on the footing that pur- 
suer should establish his right before 
obtaining Interdict. — Green r. Shep- 
herd (1866), 4 Maeph. (Ct. of Sens.) 
1028 ; 38 Sc. Jur. 623.— SCOT. 

o. .] — ^Upon a conviction for a 

forcible entry on order for r^titution 
is usually awarded in favour of the 
party dispossessed, irrespective of the 
question of title, but vrhere redress 
is sought by a civil action the title of 
pltf. must be considered. & the ot. will 
not ^nerally investi^te it upon an 
interlocutory proceeding, such as an 
application for an interlocutory injunc- 
t fon. — Toronto Brewing 8c Malting 
Oo. V. Blake (1883), 2 O. R. 176.— 
CAN, 

P- .] — The distinction between 

a case in which a temporary In- 
Jimction may be granted 8c a case tn 
which a receiver may be appointed 
Is that, while in either case it mnst be 
shown that the property should be 
preserved from waste or alienation in 
the former case It would be suffloient 
If it be Bho>vn that pltf. in the suit 
has a fair question to raise as to the 
existence of the right alleged ; while 


In the latter case a good primd facie 
title lias to be made out. — Ghandidat 
Jha v. 1*at)MANand Singh (1895), 
1 L. R. 22 Calc. 469.— IND. 

q. J^acU right sought to he re- 
strained.] — ^Interdict, till a title was 
made up, granted against a party 
claiming a right by conveyance to an 
heritable bond, with a power of sale, 
8c who had intimated his Intention to 
sell. — ^Jd'DowALL V. Milligan (1825), 
4 Sh. (Ot. of Hess.) 182.— SCOT. 

r. Where no legal right.] — Salter 
V. Everson (1913), 24 O. W. R. 767 ; 
4 O. W. N. 1457 ; 11 1). L. It. 832.— 

CAN. 

t. Where garnishee dh attachmeni 
proper remedies.}— Pltf. may not have, 
before Judgment, an interim injimotion 
to restrain a deft, from dealing with 
property ; his proper remedy is by 
way of garnishee & attaolunent. — 
Pacific Investment Co. v. Swan 
(1898), 3 Terr. L. R. 125 ; 20 C. L. T. 
152.— CAN. 

PART HI. SECT. 1, SUB-SECT. 2.— C. 

77 i. Preservation of propertg — Till 
rights determined.] — ^Where there is in 
dispute a difficult question of title to 
audferouB land, the ot. should, on an 
interlocutory applloation, endeavour to 
preserve the gold for the party ulti- 
mately succeeding. — Band of Hope & 
Albion Consols v. Young Band 
Extended g. M. Co. (1882), 8 V. L. R. 
120. — ^AUS. 

77 li. Where pltf. lias 

exercised a definite statutory right 
to apply for a lease, he is entitle to an 
injunction to restrain operations which 
may have the effect of injuring, or 
destro3dng the subject-matter of his 
application while it is still pending. — 
C^OUDAOB V. Zobel (1898), 68 L. J. 
P. C. 47.— AUS. 

77 111. .) — ^WoLPB tJ. Jones, 

Wolfe v. Hart, unreported. Hied 
Supreme Ct., at Halifax, in cause 
13373a.— CAN. 

77 iv. ^.1 — ^There are many 

oases in which the ot. will interfere 
by injunotion to maintain thLogs In 


statu quo pendente litc, not only where 
pltf.’s title to relief is unquestioned, 
but even where it is doubtful ; i»ro- 
vidod there is a substantial question 
to be settled. — A.-G, v. McLaughlin 
(1849), 1 Gr. 34.— CAN 

77 y, .} — ^wiiore a strip 

of land was vested in pltf. (according 
to the report of commissionerB ap- 
appointod to nm the line between two 
townships), but deft, claimed it, & 
had applied to the ct. of Q. B. to quash 
the report, pending the application 
deft, commenced to fell the timber, 
alleged to bo valuable, growing on the 
strip. The ot. restrained such felling 
until a decision of the motion pending 
before the Q. B. — Christie v. Long 
(1852), 3 Gr. 630.— CAN. 

77 vl. .] — ^Webks V. Dodds 

(1860), N. B. Dig. 647.— CAN. 

77 vii. ,] — CABT.ETON 

Branch Rt. Co. v. Grand Southern 
Ry. Co. (1882), 21 N. B. R. 339.— CAN. 

77 vui. .J— Deft. N. being 

indebted to defts. C. & S., they com- 
menced an action against him to 
recover the amount due. An ac- 
ceptance of service was given, appear- 
ance entered, doelaration 8c pleas filed, 
an order tD strike out the pleas ob- 
tained, Judgment signed and execution 
Issued all on the same day. Pitts, 
had also obtained Judgment Sc execu- 
tion against N., &; now filed their bill 
to set aside the Judgment 8c execution 
obtained by defts. O. 8c B, On an 
aimlloation to continue an interim 
infunotlon to restrain proceedings upon 
the Judgment of defts. C. & S. : — Held : 
the injunotion should be continued till 
the hearing. — ^Whitham v. Cooper 
(1884), 2 Man. L. R. 11.— CAN. 

77 is. .] — ^An ex p. order 

for an injunotion to last for a few days, 
8c until a motion to continue it had be^ 
disposed of, was obtained upon a 
misstatement of a fact material to one 
of the grounds upon which, in bill, 
pltt*8 right was foimded. Upon an 
appln. to continue the Injunotion : — 
: having in view the great 
importance to pltf. of maintaining the 
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him a deed of feoffment, & a letter of attorney, to 
make livery & seisin; & before livery, made a 
lease to 0., who knew of the bargain, & he leased 
to B., who knew also of the bargain, & this appoar- 
ing to tliis ct. to be true, an in iimction was granted 
to pltf., until the cause shomd be heard & deter* 
mined, — I reby v. Oibone, Catelink & Brown 
(1679), Cary, 82 ; 21 E. B. U. 

7 g, \ IjiU niay be brought to be 

quieted & established in the enjoyment of a mine 
or colliery, before the right is established at law, 
for fear the mine should be ruined in the mean 
time, & a proper remedy can be had in no other 
ct. — P ai^outh (Lord) v. Innys (1729), Moa. 
87 ; 26 E. B. 287, L, 0. 

79. .] — On an interlocutory applica- 

tion for an injunction, the ct. will only act pro- 
spectively, & with a view to keep matters in 
fiatu qyuOy & wlU not, unless in a very special 
case, grant the order in such a form as indirectly 
to compel some positive act to be done by the 
party enjoined. — ^B lakemore v. Glamoroan- 


Oanal Navigation (1832), 1 My. & K. lo4 ; 

2 L. J. Ch. 95 ; 39 E. R. 639, L. 0. 

Annotations : — Distd. Taylor v. Davis (1834). 4 h. J. Cb. 18. 
Apld. Dawson v. Paver (1847). 5 Hare. 415. Folld. East 
Lancashire Ky. v, Hattei^ey 11849). 8 Hare, 72. Ctonsd. 
Lumley v, Wagner (1852). 1 De Q. M. 8c G. 604. Bold. 
Milligan v. Mltohell (1833L 1 My. Sc K. 446 ; Spencer 
V. London & Birmingnam Ky. (1838). 1 By. & Can. Cas. 
159 ; Oohen v. WUkinson (1849), 12 Beav. 138 ; Ware v. 
Hegont’a Canal Co. (1858), 3 De G. «c J. 212 ; Cardllf 
Corpn. V, Cardiff Waterworks Co. (1859). 33 L. T. O. S. 
104 ; Devonport Corpn. v, Plymouth, Devonport Sc 
Diatriot Tram. Co. (1884), 52 L. T. 161. Ment£ K. v. 
Edge Lane (1836), 4 Ad. Sc El. 723 ; Lee v. Milner (1837). 
2 M. 8c W. 824 ; Duncan v. Plndlater (1839), Maol. Sc Bob. 
911 ; B. V. Eastern Counties By. (1839), 10 Ad. Sc El. 581 ; 
Buncombe v. Levy (1846), 11 Jur. 262 ; Graham v, 
Birkenhead Lancashire 6c Cheshire Junction By. (1850), 
2 Moo. & G. 146 ; R. v. L. Sc Y. By, (1852), 22 L. J. Q. B. 
57 ; York Sc North Midland By. v. B. (1853), 1 E. k B. 
858 ; Bostook v. North Staffordshire By. (1856), 3 Sra. 
6c G. 283 ; Koberts v, Roberts (1862). 3 B. 6c S. 183 ; 
Boxendale v. G. W. By. (1863), 14 O. B. N. S. 1 ; CJubltt 
V. Maxae (1873), L. R. 8 0. P. 704 ; Taylor v. St. Helens 
Corpn. (1877), 6 Ch. D. 264 ; Norton v. L. 6c N. W. By. 
(1878), 9 Oh. D. 623 ; H. v. French (1878), 3 Q. B. D. 187 ; 
A.-G. V. G. E. By. (1879), 11 Ch. D. 449 ; B. v. G. W. By.. 
Ex p, Iluabon Brick 6c Terra Cotta Co. (1893), 69 L. T. 
443. 


stains QUO 6c the abaenoe of damage to 
deft., tho injunction might be con- 
tinued, noUvlthstanding the misstate-*. 
iMcnt in respect of a portion of the 
property in (luostioii upon an equit- 
able ground not affected by the fact 
inlBstatod ; but pltf. waa ordered to 
pay the costs of tho motion. — Winni- 
PKO 6c Hudson’s Bay Co. v. Mann 
(1890), 6 Man. L. R. 400.— CAN. 

77 X. . ] — In a case of very 

spoclal 6c exceptional circumstanoea, 
6c to preserve the property in dispute, 
a party in an adverse action, who had 
obtained judgment at tho trial, may, 
after appeal has iioen brought, be 
enjoined from persisting in Ida applica- 
tion for, or from obtaining a ccrtllicate 
of improvements pending such appeal. 
An undertaking not to proceed further 
until the trial of tho action la observed, 
of improvements pending such appeal, 
although proceedings aic taken before 
the formal order or decree la drawn up, 
but after judgment delivered. — Dun- 
lop V. Haney (1899), 1 M. M. Caa. 
344 ; 7 B. C. B. 300.— CAN. 


77 xi. .3 — On the applica- 

tion of pltfa., who alleged that defta.’ 
railway was not commenced within 
two years, that no map or plan 6c 
uroflle of tho whole line of railway had 
been prepared 6c dopositoil In tho 
department of the Minister of itailwaya, 
6c that the work being done by defta. 
waa not authorised 6c was not being 
prosecuted In good faith under tlielr 
charter, but was really for the benefit 
of G. C)o., so that it udght extend Its 
railway syT^tem, which lies south of the 
international boundaiy, Intu British 
Columbia, injunctions wore granted 
restraining until the trial of tho action 
defts. from continuing In posacssion & 
proceeding with the expropriation of 
ihe land of pltf. hotel oo„ & also from 
aking any proceedings toward effect- 
ng tho proposed crossing of the right 
of way of pltf. ry. co. on the groimd 
tliat there were several points of 
importance which should bo decided 
at the trial. — ^Yalb Hotel Co. v. 
Vancouver, Victoria Sc Eastern By. 
6c Navigation Co., Grand Fo rks Sc 
Kettle River Bt. Co. v, Vancouver, 
Victoria 6c Eastern By. 6c Naviga- 
tion Co. (1902), 9 B. C. R. 66.— CAN. 

77xii. .] — Pltfe. had shown 

a sufficient primA facie case to entitle 
them to a preservation of their rights 
until the trial. — v, Ruggles, 
[1917] 2 W. W, B. 1035,— CAN. 

] — The Object of an 

interlocutory or intern injunction is 
to preserve matters in staitu guo imtil 
the case can be tried Sc to protect the 
party applylngfrom Irreparable injury. 
— Cohen e^HAZEN Avenue Syna- 


gogue Congregation (1919), 40 

N. B. R. 152.— CAN. 

77 xiv. .] — Beaumont v. 

Harris (1920), 28 B. C. B. 70.— CAN. 

77 XV. .] — The ct., In grant- 

ing an ad interim in junction, will first 
ace that there is a bond fide contention 
between tho parties, 6c then on which 
side, in the event of obtaining a suo- 
cossfnl result to the suit, will bt> tho 
balance of inconvenience If the injunc- 
tion do not issue, bearing In mind tho 
prinoli)lo of retaining immovable pro- 
perty in stain quo. — Gomes v. CAR'ncu 
(1806), 1 Lid. Jur. N. S. 411.— IND. 

77xvi. .] — Pltfs., whowci'O 

in possession of certain promiHoa, 
brought a suit to restrain deft, from 
selling a share in thorn w'hich ho had 
attached in execution of a doci’ee upon 
a mtgo. to him of that share, 6c to set 
aside the deed of mtgo. According 
to pltfs.* case, they were in possession 
under a decree of ct. obtained upon a 
inlge. executed to them by tho oxor. 
of tho will of tho last proprietor under 
a power contained in the will, 6c the 
nitgors. to deft., who were the brother 
6c the son of tho testator, had no 
interest In the property at the time of 
their mtgo. to deft. Pltfs. applied 
for an ad interim injunction, 6c ct. 
granted tho application. — IIupijil 
Khettry V. Mauima Chandra Roy 
(1870), 5 B. L. B. 254.— IND. 

77xvil. .) — Pltfs., who were 

In possession of certain premises 
brought a suit to restrain defts. from 
selling a share in them which ho had 
attaohofl in execution of a decree upon 
a mtge. to him of that share. Sc to set 
aside tho deed of mtge. Acoordlng 
to pltf. *8 case, they were in possession 
under a decree of ct. obtained upon a 
mtge. executed to them by tho exor. 
of tho will of tho last proprietor under 
a power contained in the will. Sc the 
mtgors. to deft., who wore the brother 
Sc tho son of the testator, bad no 
interest in tho property at the time of 
their mtgo. to the deft. Pltfs. applied 
for an aa interim injunction. Sc the ct. 
granted the application. — Srkenarain 
Ohuokerbutty V. Miller (1810), 6 
B. L. R. 254, n.— IND. 

77 xviii. .3 — E. obtained a 

decree against B. 6c others (Hindus), 
on a title of purchase from them, for 
possession of an undivided moiety of 
a dwelUnlr-houBe, to the remaining 
moiety of which C. (a Hindu) alleged 
he was jointly entitled. Sc that he Sc his 
family were in possession. On A.’s 
proceeding to obtain execution of his 
decree, C. brought a suit, alleging that 
A. had obtained no title under Ids 
purchase^ Sc praying for partition of 


tJio property. On application for an 
interim Injunction to restrain A. from 
executing his decree pending the par- 
tition suit, tho ot. granted the applica- 
tion. — Anantnath Dey V. Mackin- 
tosh (1871), (1 B. L. B. 571.— IND. 

77xix. .3 — Certain immov- 

able property was attached in execution 
of a decree obtained by L. against N. 
A claim was thoronpon put in by S. 
but his claim was refused, 6c ho brought 
a suit as provided by Act Vlll., 1859, 
s. 246, against L. to establish Ids right, 
6c applied for 6c obtained an ird unction 
under sect. 92 restraining L. from 
proceeding to execute his decree against 
the property In dispute. N. was subso- 
Quently made a party to tho suit under 
sect. 7 3. From the order granting t he 
injunction L. appealed to the High 
Ct. : — Held : tins was not a proper 
case for tho issue of an injunction 
under sect. 92, There was nothing to 
show that tho property in dispute was 
in danger of being wasted, damaged , or 
alienated by L. nor was the property in 
his possession. — Lutchmeput Singh 
V. Secretary of State (1873), 11 
B. L, R. App. 27 ; 20 W. B. 11.— IND. 

77 XX. . 3 — Moran v. Utvera 

Steam Navjgatjon Co. (1875), 14 
B. L. B. 862.— IND. 

77 xxi. .] — Kirpa Datal 

V. Hani Kibiiori (1887), 1. L. K. 10 
All. 80.— IND. 

77 xxii. .3 — It is only in 

cases whore property which it is 
essential should bo kept in its existing 
condition during tlio pendency of the 
suit, is in danger of being wasted that 
the ct. ought to interfere. — B egg, 
Dunlop 6c Co. v, Satisii Chandra 
CiiA'n'KRJEE (1919), 1. L. B. 46 ; C?alo. 
1001,— IND. 

77 xxlii. .3 — Clavebing v. 

Aguibk (1880), 5 L. H. Ir. 97.— IR. 

n. Jssfues already decided 

in other cases,] — ^Au interim injunction 
will not bo granted in aid of a pltf., 
to preserve the subjeot-urntter of his 
action In stain quo long enough to 
enable him to obtain the decision of an 
appellate ot. on points already decided 
in other oases, against his contention. 
In ots. of tot Instance. — Wyld u. 
MoMaster (1884), 4 O. B. 717.— OAN, 

b. Whxre no active interference ,} — 
Tho office of an interlocutory injunc- 
tion is simply to retain matters in statu 
quo. Where, therefore, the railway 
track ot the Niagara Falls St^penslon 
Brid^ had been declared ft be a 
publlo highway. Sc that an agreement 
that the same should be used by one 
railway exclusively was ultra vires the 
charter of the bridge oo., the E. Sc 
N. B. W. 00 . mov^ to restrain the 
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8ecL 1, — Discretion of court: Svh-sect 2, C* d: D.] 

80. 0 — Saunders v. Smith, No. 

106, posi. 

81. .] — The words of the Act are, 

that the co. of proprietors shall may have power 
to purchase lands to them & their successors & 
assigns. If I were to dissolve the injunction the 
co. would be at the mercy of the lord. I should 
decide that the co. have no right, & can have no 
right against the lord. It is mer^y the common 
order on an injunction, to preserve the property 
until the right is determined, & 1 certainly shall 
not adjudicate on the right (Lord Cottbn- 
HAM, C.). — Grand Junction Oanad Co. v. Dimes 
(1838), 2 Jut. 1077, L. C. 

AnnotaUon: — Mentd. Dimes v. Grand Junction Canal Co. 

(1846). 9 Q. B. 460. 

82. .] — Pltf. was a lessee for a term 

of twenty-one years of prebendal lands, there 
being reserved to the lessors the woods, under- 
woods, mines, quarries, seams of clay, with full 
& free authority & power to enter & cut down, & 
to dig, win, work, get & carry away same, with 
free ingress, egress, wayleave, & passage to & 
from same, or to or from any other mines, quarries. 
Sc seams of clay, on foot & on horseback. Sc with 
carts Sc all manner of carriages ; Sc also all neces- 
sa^ SC’ convenient ways, passages, conveniences, 
privileges. Sc powers whatsoever, for the purposes 
aforesaid, & particularly of laying, making, Sc 
granting waggon-ways in Sc over the demised 
premises, paying reasonable damages. The judge 
inclining to the opinion that the reservation did 
not enable the lessors to grant to a public co. a 
licence to make a railway for the purpose of 
convoying passengers Sc general merchandise, but 
was only intended to enable the lessors or their 
grantees to convey mineral produce Sc wood from 
the demised lands to or from adjacent lands, 
granted an injunction, restraining the lessors Sc 
their licencees from proceeding to make a railway 
for the former purpose, previous to the precise 
extent of the reservation being ascertained by the 
decision of a ct. of law. Upon affidavits filed by 
the licencees, stating, that the proposed railway 
was intended to be used for purposes Sc objects 
which should be lield to be within the terms of 
the reservation ; that the primary purpose of the 
railway was to convey mineral produce. Sc the 
scheme of general traffic a secondary object ; Sc 
showing, that there was a considerable quantity 
of coal in the neighbourhood of the demised land, 
the injunction was dissolved : — Held : discharging 
the latter order Sc restoring the injunction, this 
being a question for a ct. of law, upon the con- 
struction of the reservation, the property ought 
to be protected, pending the necessary trial at law ; 
Sc it was made a condition of granting the injunc- 
tion, that pltf. should proceed to a trial of the 
question at the earliest possible opportunity. — 
Farrow v. Vansittart (1839), 1 By. Sc Can. Cas. 
602, L. C. 

Annotation: — Reid. Bowser v, Maclean (1860), 2 De G. F. 

&J. 416. 

83. ,] — The object of the inter- 

ference of a ct. of equity, by interlocutory injunc- 
tion, between two parties who are at issue upon a 
legal right, is solely the protection of the property 
in dispute until the legal right shall have been 
ascertained. — Harman v, Jones (1841), Cr. Sc Ph. 
299 ; 41 E. B. 606, L. C. 


84 . -.] — ^The ct. will in many cases 
interfere to preserve property in statu quo during 
the pendency of a suit in which the rights to it ar^ 
to be decided ; Sc that without expressing, Sc often 
without having the moans of forming, any opinion 
as to such rights. In order to support an injunc- 
tion for such purpose, it is not necessary for the 
ct. to decide upon the merits in favour of pltf. 
If, therefore, the bill states a substantial question 
between the parties, the title to the injunction 
may be good. Sc yet the title to the relief prayed 
may ultimately fail. — Great Western By. Co. 
V. Birmingham Sc Oxford Junction By. Co. 
(1848), 2 Ph. 697 ; 6 By. & Can. Cas. 241 ; 17 
L. J. Ch. 243 ; 10 L. T. O. S. 497 ; 12 Jur. 106 ; 
41 B. B. 1074, L. C. 

Annotations : — Conid. Shrewsbury & Chester Ry. v. Shrews- 
bury Sc Birmingham Ky. (1851), 1 Sim. N. S. 410. Mentd. 
West Cornwalll^. v. Mowatt (1848), 12 Jur. 4 07 ; Eastern 
Counties Ry. v. Hawkes (1855), 5 H. L. Cas. 331 ; Bourgoin 
V. Compagnie du Chemin de fer de Montr6al, Ottawa ot 
Occidonted (1880), 5 App. Cas. 381. 

85 . .] — Pltfs. having purchased 

goods abroad by the order of B. Sc Co. of Liverpool, 
shipped the goods on board a ship belonging to 
B. & Co. Sc by insertions in the bill of lading, 
retained or intended to retain a lien upon the 
goods until bills, which pltfs. had drawn on B. 
& Co. for the price of the goods, had been paid. 
Before the arrival of the ship in Uverpool, B. Sc Co. 
had become bkpt., Sc their assignees claimed the 
goods as being in the legal ownership of bkpey. : — 
Held : equity would interfere by injunction to 
preserve the property until the question of right 
had been tried at law. — ^Manlovb v. Carter 
(1848), 12 L. T. O. S. 169, L. C. 

86. ,] — (1) Consideration of the 

principle on which the ct. may, in certain cases, 
interpose to prevent a contract from being per- 
formed in specie, protecting the legal or supposed 
legal right of the party seeking such assistance. 
Sc preserving to the other party the substantial 
benefit of the specific performance. 

Disputes having arisen between a railway co. 
Sc a contractor employed in making the railway, 
the co. insisting upon a right under the contract, 
owing to the alleged default of the contractor, to 
discharge him, took possession of the line Sc 
materials, Sc completed the works themselves, Sc 
the contractor resisting such claim, imputing the 
backward state of the works to the acts of the co.. 
Sc holding forcible possession ; collisions occurring 
between the workmen of the two parties, each 
being charged with impeding the operations of the 
other ; Sc the completion Sc opening of the railway 
for traffic being in the meantime delayed, the ct., 
on the application of the co., restrained the con- 
tractor from continuing on the line or interfering 
with the operations of the co., directed an account 
of what was due to the contractor for works Sc 
materials done Sc provided, without regard to the 
formal certificates- of the co.’s engineer. Sc an issue 
to try whether the co., at the time they proceeded 
to enter upon the works Sc remove the contractor, 
were lawruUy justified in so doing ; reserving 
as well the question Df the right of the contractor 
to compensation for loss of profit on imexecuted 
works, as all other directions, until after the trial 
Sc the report. 

(2) Irreparable mischief will be done to the co., 
irreparable in the sense that the ct. uses the 
form, that it is quite impossible that the ct. or a 

Injimotion, although of opinion that, 
at the hearing, the relief should be 
grants. — E rie Sc Niagara. Rt. Co. 
e. Great Western Ry. Co. (1874), 
21 Or. 171.-- CAN. 


G. W. R. W. 00 ., with whom such 
illegal agreement lu^ been made from 
preventiM the B. Sc N. R. W, oo. from 
crossing the lands of the G. W. R. W. 
co., in order to obtain access to the 


bridge : Sc it was shown that the latter 
00 . were not actively interfering to 
prevent the approach being obtained, 
but were simply passiveTthe ot., on 
interlocutory motion, refused the 
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jury could ever meaaui‘6 the damages to the co. 
from the railroad being shut up for a time owing to 
ite not being in a proper state for worlang 
(WiGRAM, V.-C.); 

(8) It is only in very special cases, & not at the 
option of the parties, that affidavits are admitted 
OT a motion, after it has been opened to the ct. — 
E^t Lancashire Ry. Co. v, Hattersley (1849), 
8 Hare, 72 ; 68 E. R. 278, 

Consd. Kirk v, JX„ A.-G. v, Kirk 

(1872), L. R. 14 Eq. 558. 

.] — The railway co. had become 

owners of a canal by purchase, & they were 
bound, by several statutes, to keep it open & 
navigable. Pltf. w£^ the owner of a mill abutting 
upon a sort of bay in the canal, which he alleged 
formed part of the canal itself ; this fact was 
denied by defts., who built a wall across the bay, 
so as to make the canal of the same width there 
aa in other parts. Pltf. filed his bill for an injunc- 
tion to make defts. undo what had been done, & 
to prevent them from doing more : — Held : the 
ct. could not make defts. undo anything done, but 
pltf, was entitled to an injunction to restrain 
them from proceeding to do more, on pltf. under- 
taking to bring an action at law to try the disputed 
right. — ^B radbury v. Manchester, Sheffield 

Lincolnshire Ry. Co., & Bowler (1851), 15 
Jur. 1167 ; siibsequent proceedings (1852), 5 De 
G. k, Sm. 024. 

88 . .] — Although an injunction cx p, 

will not be granted to stay waste, yet an interim 
order will bo given with leave to discharge it, 
where the object of the application is to preserve 
property during litigation. — A nwyl v, Owens 
( 1863), 22 L. J. Ch, 996 ; 1 W. R. 205, L. JJ. 

89 . ,] — On the principle of pro- 

tecting property pending litigation, the ct. will, 
in a suit to impeach a conveyance of an advowson, 
restrain the institution of a clerk, even as against 
a deft, claiming to be a purchaser for valuable con- 
sideration without notice under it. — G reensladb 
V. Dare (1853), 17 Beav. 602 ; 61 B. R. 1129. 

90 . .1 — ^Between the dato of a bill 

of sale of shares of a ship & the entry of the transfer 
on the register, the purchaser had notice that the 
vendor, though the shares were registered in his 
name, was a trustee. The case presenting a 
primA facie appearance of fraud, the ct. granted 
an interim injunction to restrain the purchaser 
from dealing wdth the shares or indorsing the 
transfer on the certificate of registry, so as to 
insure the effective dcterminalion of the questions 
at the hearing. — ^A rmstrong v. Armstrong 
( 1864), 21 Beav. 71 ; 2 W. R. 078 ; 62 E, R. 
786. 

Annotation: — Refd. Coombos v. Mansfield (1855), 3 Drew. 

193. 

91 . .] — An agreement between a 

railway co. & a contractor provided that in case 
the contractor should be guilty of any delay or 
default in the fulfilment of the contract, the co. 
might take the execution of the works out of his 
hand, & might use all or any of his plant, materials, 
or implements ; & that in addition to all other 
rights k remedies which the co. might have against 
the contractor, the co. might apply any moneys 
to which the contractor would otherwise be entitled 
under his contract towards satisfaction of all 
losses or expenses occasioned to the co. by the 
delay ; & that all the materials, plant, imple- 


ments, which at the time of such delay or default 
should be in or about the site of the works, should 
thereupon become the absolute property of the 
CO., & be valued or soM, to the amount of such 
valuation or sale credit^ to the contractor in 
reduction of the moneys, if any, recoverable from 
him by the co. The co. took the execution out of 
the contractor’s hand imder this clause. The 
contractor brought an action for breach of con- 
tract, which with all matters in difference between 
the parties was referred to arbn. : — Held : the 
plant & materials did not become the absolute 
property of the co. unless loss or expense had been 
occasioned to them ; & an interlocutory injunction 
was awarded t/o restrain them from removing & 
selling the plant & materials pending the arbn. — 
Garrett v. Salisbury & Dorset Junction Ry. 
Co. (1866), L. R. 2 Eq. 358 ; 14 L. T. 693 ; 12 
Jur. N. S. 495; 14 W. R. 816. 

92. Destructive operations.] — In 

matters of great importance, which can only be 
properly determined at the hearing, the ct. is in 
favour of restraining destructive operations until 
the hearing. — ^A.-G. v. Great Eastern Ry. Co. 
(1872), 41 L. J. Ch. 202 ; 25 L. T. 867 ; on appeal, 
7 Ch. App. 475, L. JJ.; (1873), L. R. 6 H. L. 367, 
H. L. 

Annotations : — Mentd. Edinburgh Street Tram. Co. v, 
Black (1873), L. R. 2 So. & Dlv. 336 : Maokett v. Heme 
Bay ComrB. (1876), 35 L. T. 202 ; Yarmouth Corpn. v, 
Simmons (1878), 10 Ch. D. 518 ; Rhondda U. 1). C. v. 
Tall Vale Ry. (1907), 24 T. L. R. 165 ; Taff Vale Ry. v. 
Cardill Ry., [19171 1 Ch. 299. 

93. Intention of defendant to part 

with property.] — In an action by an equitable 
mtgee. for sale or foreclosure the ct. granted an 
interim injunction to restrain dealing with the 
legal estate tUl the next motion day on an ex p. 
application by pltf. , there being ground for believing 
that defts. intended to part with the estate 
pendente lite . — London & County Banking Co. 
1?. Lewis (1882), 21 Ch. D. 490 ; 47 L. T. 501 ; 31 
W. R. 233, C. A. 

Annotation : — Refd. Manchester Ship Canal Co. r. Manchester 
Racecourse Co., [1901] 2 Ch. 37. 

94. .] — Preston v. Luck, No. 737, 

post, 

95. .] — A CO. assigned to H. various 

items of property, comprising together its whole 
undertaking &; assets, reserving to itself a right 
of re-emption, & the property was leased back by 
H. to the CO. The assignment was for the purpose 
of raising money, & was not in the ordinary course 
of business. H. afterwards determined the 
tenancy & entered into possession : — Held : that 
transaction was subject to the rights of the 
debenture-holders ; by parting in that way with 
the whole of its assets the co. ceased to be a going 
concern ; & the debenture-holders became there- 
upon entitled to realise their security ; & an 

injunction was panted to keep matters in atatu 
quo until the trial. — Hubbuck v. Helms (1887), 
66 L. J. Ch. 636 ; 66 L. T. 232 ; 36 W. R. 674 ; 3 
T. L. R. 381. 

Annotations: — Refd. Re Borax Co., Foster v. Borax Co. 
g900), 83 L. T. 638. Mentd. Robson v. Smith. U89d] 
2 Ch. 118 ; Re Crlghton & Law Car Sc General Insce. 
Corpn., [1910] 2 K. 13. 738. 

D, Prevention of Irreparable Injury. 

96. What Is irreparable Injury — Injury not 
adequately compensated by damages.] — 1 take the 
meaning of irreparable injury to be thq(t which if 


PART III. SECT. 1, SUB-SECT. 2.— D. 

0 , Oeneral rufe. J~The fact of the 
title bolnff in dispute, or of the opposite 
party acting under a claim of right, will 


not prevent the granting of an injunc- 
tion where the value of the inheritance 
is in Jeopardy or irreparable mischief 
is threatened. — Hamilton v. Brown 


(1866), 2 Old. 280.-~CAN. 

96 i. Whai is irreparable injury — 
Injury not adeguaJMv compenstaed by 
damages.] — ^It is not necessary that 
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Injitnotion. 


S^d, 3 . — Discreiion of court: Sub^aecU 2, !>»] 

not prevented by injunction cannot be afterwards 
compensated for by any decree which the ct. can 
pronounce in the result of the cause (Alder- 
son, B.). — A.-G. V, Hallett (1847), 16 M. & W. 
669 ; 10 L. J. Ex. 131 ; 8 L. T. O. S. 460 ; 11 
J. P. 744 ; 153 E. R. 1316. 

97. .] — East Lancashire By. Co. 

V. Uatteiisley, No. 86, a7itc. 

Thus, . it would be a 
case of “irreparable” injury (using “ irreparable ” 
in the sense in which the ct. uses it, that is, not 
that there would be no physical possibility of 
repairing it, but that it would be a very grievous 
injury indeed) to allow defts. to proceed (Lord 
Cranworth, C.). — PiNciiiN V. London & Black- 
wall Ry. Co. (1854), 6 De G. M. & G. 851 ; 3 
Eq. Rep. 433 ; 24 L. J. Ch. 417 ; 24 L. T. O. S. 
196 ; IS J. P. 822 ; 1 Jur. N. S. 241 ; 3 W. R. 
126 ; 43 E. R. 1101, L. C. & L. JJ. 

Amiotaiions : — Refd. London Assoon. of Shipowners & 

Brokers v. London & India Docks Joint Committee, fl892] 

3 Ch. 242. Mentd. Schwlnge v, London Sc Blackwali 

Hy. (1855), 3 Sm. & G. 30 ; Ingram v. Mid. Hy. (1860), 

3 L. T. 533 ; Haynes v. Haynos (1861), 1 Drew. Sc Sm. 426 ; 

He Met. Dlst. By. Sc Cosh (1880), 13 Ch. D. 607 ; G. W. By. 

V. Swindon & Cheltonham Extension By. (1884), 9 App. 

(Jas. 787. 

99. .] — Damage which it is im- 

possible to measure will be deemed irreparable. 
— London & North Western Ry. Co. v. Lan- 
cashire & Yorkshire Ry. Co. (1867), L. R. 4 Eq. 
174; 36L. J. Ch. 479 ; 17 L. T. 42 ; 15W.R. 810. 

100. .] — But it must be remembered 

tliat if I allow the dividend to be received & the 
ct. should at the hearing determine that it was 
improperly declared, it will never be recovered, 
even if recoverable, from those to whom it will 
be paid, &> in this sense the injury to the E. 
shareholders may be not incorrectly discribed as 
irreparable (Lord Chelmsford, C.). — Bloxam 
V. Metropolitan Ry. Co. (1868), 3 Ch. App. 337 ; 
18 L. T. 41 ; 10 W. R. 490, L. C. 

Annotations : — Reid. Salisbury v. Mot. By. (1869), 38 L. J. Ch. 

249. Mentd. Bobson v. Dodds (1869), L. B, 8 Eq. 301 : 

Yool V. G. W. Ity. (1870), 39 L. J. Ch. 562 ; Bardwell 

r. Sheffield Waterworks Co. (1872), L. B. 11 Kq. 517 ; 

Mutter V, Eastern & Midlands By. (1888), 38 Ch. D. 92 ; 

Re National Bank of Wales, 11899] 2 Ch. 629 ; Hinds v. 

Buenos Ayres Grand National Tram. Co., 11906] 2 Ch. 654. 

101. .] — Mogul S.S. Co. v. McGregor, 

Gow & Co., No. 114, post, 

102. .1 — I always understood the 

tnie principle as to" injunctions to be not to grant 
an interim injunction before the determination of 
the case, unless it is one in which irreparable 
injm'y is being done, & which cannot be com- 
pensated for by damages given by a jury (Lord 
Coleridge, C.j.). — ^Armstrong v, Armit (1886), 
2 T. L. R. 887, D. C. 

103. Court will interfere to prevent — Plough- 
ing up meadow land.] — This is not a case of 


irremediable ii^'ury, which is the only g^tmd of 
this summary inte^osition of cts. of equity ; the 
ploughing up ancient meadow is, upon the face of it, 
irreparable waste (per OuR.). — ^JOHNSON v. GoLD- 
BWAINB (1796), 3 Ajost. 749 ; 146 E. R. 1027. 

104. .] — Injunction before answer to 

prevent irreparable mischief, deft, having pre- 
viously established his right at law. — C halk v . 
Wyatt (1810), 3 Mer. 688 ; 36 E. R. 264, L. C. 

Annotation: — ^Befd. Bipon v, Hobart (1834), Coop, temp, 

Brough. 333. 

106. .] — Injiinction refused where no 

irreparable injury was shown.*— S outhampton 
(Earl) v. London & Birmingham Ry. Co. (1838), 

2 J. P. 757 ; 2 Jur. 1012. 

106. Copyright.] — (1) Where the pro- 

prietor of copyright has for some time suffered 
several to extract from his work, the ct. will not 
grant an injunction to protect his copyright, 
without at all events a trial at law in the first 
instance. 

(2) The principles by which cts. of equity are 
governed do not require them to exorcise their 
jurisdiction in determining what may be the legal 
rights of parties, but merely to protect those rights 
when ascertained by legal tribunals, or at most 
to clear the way of impediments while litigation 
with that object is proceeding ; & which, unless 
removed, would cause irreparable mischief & 
injury (Lord Cottenham, C.). 

(3) The course which I adopt now . . . upon the 
. . . principle, namely, that the injunction would 
be an extreme hardship upon deft., as compared 
with the hardship pltf. would sustain, by being 
put, in the first instance, at all events, to establish 
his title at law (Lord Cottenham, C.). — 
Saunders v. Smith (1838), 3 My. & Or. 711 ; 7 
L. J. Ch. 227 ; 2 Jur. 636 ; 40 E. R. 1100, L. C. 

Annotations: — As to (1) Coiud. Sweet v, Shaw (1839), 8 

L. J. Ch. 216. Refd. Jarrold v, Houleton (1857), 3 Jur. 

N. S. 1951. 

107. — Damage from mining.] — Hilton v. 

2 (Lord), No. 1418, post, 

108. Agreement between railway com- 
panies.] — Where a railway co. sought spocificially 
to enforce an agreement against another co., per- 
formance of which was resisted on the grounc^ 
that the terms of the agreement were uncertain, 
& that the agreement was contrary to law, an 
opportunity was given to pltfs. to try those 
questions at law, but the ct. refused to restrain 
defts. in the meantime from violating *the ’agree- 
ment, no case of irremediable injury having been 
made out.— Shrewsbury & Birmingham Ry. Co. 
V. London & North Western Ry. Co. (1850), 

3 Mac. & G. 70 ; 20 L. J. Ch. 90 ; 18 L. T. O. S. 
321 ; 14 Jur. 1126 ; 42 E. R. 187, L. C. 

Annotations : — Distd. Boman v, Buflford (1851), 1 Sim. N. S. 

550. Mentd. Shrewsbury Sc Birmingham By. t’. L. Sc 

N. W, By., Shropshire Union By. Sc (5anal Co., Sc Glyn & 

Cowan (1857), 26 L. J. Ch. 482. 


the Injury sliould be actually irrepar- 
able to outitlo a party to this remedy 
but it must bo of a serious character, « 
If it be so, though ho may have a 
remedy at law, ho may, notwlthstand- 
lug, obtain an injunotion if ho can 
show tliat the remedy is not full Sc 
complete. — Troop v, Bonnett (circa 
1876), R. E. D. 186.— CAN. 

96 U. .] — ^Tho ct. generally 

requires throe things to bo shown before 
granting an interlocutory injimotion. 
There must be a strong primd facie 
case that pltf. will succeed at the 
hearing. There must he some wrong 
sollered or threatened not sufficiently 
or appropriately to be covered by a 
money payment. The preponderanoo 
of convenienoo must be In favour of tho 


Injunction. — Jones v. Vici’Orta. City 
CoRPN. (1890), 2 B. G. B. 8.— CAN, 

96 iii. .] — Pltf. had not 

shown that the injtmction until the 
trial was necessaj'y to protect him 
against irreparable injury, i.e, injury 
which could never he adequately 
remedied or atoned for by damages. 
Sc the interlocutory injunction was 
refused. — Canadian Pacific By. Co. 
V, Canadian Northern By, Co. (1912), 
22 W. L. R. 289 ; 7 D. L. R. 120 ; 6 
Alta, L. R. 407.— CAN. 

d. .] — By “ irreparable injury " 

Is not meant that there muw be 
no physical possibility of ropairiug the 
Injury, only that the injury Is a 
material one. — ^B bgo, Dunlop Sc Co, 


V. Satish Chandra Chattbrjke (1919), 
1. L. R. 46 Calo. 1001.— IND. 

108 i. Court will interfere to prevent — 
Erection of building beyond authorised 
The ot. will not grant an 
irUerim interdict without evldonoe of 
Irreparable injury. Where appt.*s 
affidavit showed that foundations were 
being laid for a building which when 
erected would obstruct his view, 
interfere with the free access of air. 
Sc be otherwise detrimental to the value 
of his property : — Held : these allega- 
tions old not make out a ease of such 
irreparable Injury as to justify the 
granting of an interim Interdiot, — 
HOToaiN V, Francis (1919), 40 N. L. R. 
62.— S. AP, 
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109. Ereetion of building beyond autho- 
rlsed height.^ — ^Although the ct. ha 43 power to 
^train partly from using a building which has 
been erected in a form that is in violation of the 
tenns of a contract, or of an Act of Parliament, 
yet a small excess in the height of a btiilding beyond 
that to which it might lawfully have been raised, 
where no irreparable injury arises from such 
excess in height, would not be a case in which the 
eta would- interfere by interlocutory injunction to 
restrain the use of the building after it had been 
erected. — Dover Harbour (Warden, etc.) v. 
South Eastern Ry. Co. (1852), 9 Hare, 489 ; 21 
L. J. Ch. 886 ; 68 E. R. 603. 

110. — - Breach of covenant.] — A lease of a 
farm cont^ed a covenant on the part of the lessee 
against alienation or parting with possession with- 
out the lessor’s assent, & a condition for re-entry 
in that event, whether occurring by a,ct of the 
lessee, or by operation of law. The lessee became 
bkpt. On a bill filed by the lessor, alleging that 
the assignees had elected to take the lease, & were 
about to assign it &; to part with the possession 
without the lessor’s assent, that the farm was 
within a short distance of the lessor’s residence, 
& that it would cause personal annoyance to the 
lessor if the farm were assigned to a person not 
approved by him : — Held : a sufficient case of 
mischief was not made out to support an inter- 
locutory injunction. — Dyke v. Taylor (1861), 
3 De G. P. & J. 467 ; 30 L. J. Ch. 281 ; 3 L. T. 
717 ; 25 J. P. 515 ; 7 Jur. N. S. 83 ; 0 W. R. 403 ; 
45 E. R. 959, L. JJ. 

111. .] — Wilkinson v, Rogers, No. 

i 32, post, 

112. .] — ^Pltf., a siu*geon, engaged 

deft., who was not qualified to practice, but was 
studying with a view to pass the necessary examina- 
tion, to assist him in his practice, the engagement 
being terminable at the will of either party. 
Subsequently deft., previously to going up to pass 
his examination, executed, at the request of pltf., 
a bond which was conditioned to be void if deft, 
should not practice within certain limits, but which 
contained no express agreement on the part of 
pltf. to continue deft.’s employment. Deft, 
remained in pltf.’s employment for about three 
months afterwards, & was then dismissed. He 
subse(]|uently commenced practising within the 
prescribed limits, & a suit was instituted to 
restrain him from so doing: — Held: (1) an 
agreement by pltf. to continue deft.’s employment 
on the old terms could be inferred ; there was 
ednsi deration to support the bond, & pltf. was 
entitled to an injunction ; (2) the point was one 
that ought to be decided on motion without 
waiting for the hearing. 

I also think that this is one of the cases in which 
I am bound to decide the question of law on the 
motion, & not to leave it to the hearing ; to do 
otherwise might be to ruin one of the parties 
(Jessel, M.R.). — Gravely v. Barnard (1874), 
L. R. 18 Eq. 618 ; 48 L. J. Ch. 659 ; 30 L. T. 863 ; 
39 J. P. 20 ; 22 W. R. 891. 

Annotationa : — Aa to (1) Refd. Davies v, Davies (1887), 36 


Ch. D. 359 ; London & Torkahire Bank v. Prltt (1887), 

56 L. J. C!b. 087 : Hood Sc Moore's Stores v, Jones (1899), 

81 L. T. 169. OeneraUv, Mentd. Be Weston, Da^es t>. 

Tatcart, [1900] 2 Ch. 164. 

113. Damages adequate eompensationd — 

Garrett v, Banstead & Epsom Downs Ry. do.. 
No. 647, post. 

114. Combination in restraint of trade.] — 

A confederation or conspiracy by an associated 
body of shipowners which is calcidated to have & 
has the effect of driving the ships of other merchants 
or owners, & those of pltfs. in particular, out of a 
certain line of trade, even though the immediate 
& avowed object be not to injure pltfs., but to 
secure to the conspirators themselves a monopoly 
of the carrying trade between certain foreign ports 
& this country, is, or may be, an indictable 
offence, & therefore actionable if private & 
particular damage can be shown. To warrant the 
ct., however, in granting an interim or interlocutory 
injunction to restrain the parties from continuing 
to pursue the objectionable course, those who 
complain must at least show that they have sus- 
tained or will sustain “ irreparable damage,” 
that is, damage for which they cannot obtain 
adequate compensation without the special inter- 
ference of the ct. — Mogul S.S. Co. v. M'Gregkib, 
Gow, & Co. (1885), 15 Q. B. D. 476 ; 54 L. J. Q. B. 
540 ; 53 L. T. 268 ; 49 J. P. 640 , 1 T. L. R. 064 ; 

5 Asp. M. L. C. 407 ; 15 Cox, C. C. 740, D. C. 

115. Passing off.] — Clark v. Petro- 

COKINO (No. 2) (1890), 41 Sol. Jo. 142, C. A. 

116. Infringement of patent.] — Ijetters 

patent were granted in 1913 for “ improvements 
in incandescent electric lamps.” In an action for 
infringement of the patent, it had been held in- 
valid at the trial & in the Ct. of Appeal, but on 
appeal to the House of Lords the patent was held 
to be valid & a certificate of validity was subse- 
quently granted. After the grant of the certificate 
the patentees commenced an action for infringe- 
ment of the patent against different defts., & 
moved for an inlerim injunction to restrain defts. 
from infringing the patent. Defts. filed evidence 
setting out new grounds of invalidity of the patent, 

6 it was stated on their behalf that they intended 
to contest the action & do all they could to impeach 
the validity of the patent. Defts. on these gi’ounds 
resisted the motion for an interim injunction : — 
Held : there was no evidence before the ct. showing 
that defts. were doing such a business as that the 
granting of an injunction would inflict irreparable 
damage on them ; & having regard to the fact 
that the only evidence furnished by defts,’ export 
was to the effect that, if the information furnished 
to him by defts. could be proved to be acemate, 
then the prospects of success wore good, & in view 
of the fact that a certificate of validity had been 
granted, an injunction, to which pltfs. were primd 
fade entitled, ought to be granted. 

If a primd facie case were made on such a motion 
that defts. intended to pursue a bond fide objection 
to pltfs.’ patent, &, if it were a case in which the 
granting of an injunction would inflict irreparable 
damage on defts. in their business Sc pltfs. might 
to some extent be protected if some lesser relief 


110 1. Breach of cmenardJ \ — 

British Columbia Poultry Assocn. 
V. Allanson, [1922] 2 W. W. R. 831.— 

CAN. 


118 1. Damagea adequate com- 

penaation .] — ^Brbxd v. Roobrs (1913), 
24 O. W. R. 864 ; 4 O. W. N. 1676 ; 
12 D. L. R. 620.--CAN. 


•. Fraudulent irantfer of land,] 

— The manager of a mining oo. pro- 
cured the sale of its property under 
a fraudulent judgment. Sc became the 


purchaser. Part of the pre^erty con- 
sisted of a lease under the Transfer of 
liand Act, which was transferred to 
him, Sc by him to a purchaser, both 
transfers being registei^ on the same 
day. On* bill to sot aside the sale Sc 
restrain dealings with the lease by the 
second purchaser, injunction granted, 
the second purchaser having certain 
of the fraud of the first. The immense 
power which the Transfer of Land 
Statute gives to a proprietor of com- 
pletely barring clear equities presents 


a reason for cts. of Equity readily 
interfering by Injunction. — Davis 
V. Wrkby (1872), 3 V. R. (Eq.) 1. 

— ^AUS. 

f, Damagea from hlaaling .] — 

Bell Tblbphokk Co. v. Avsby (1912), 
22 O. W. R. 963 ; 3 O. WTw. 1664 ; 
6 D. L. R. 852.— CAN. 

g. Threat of force by applicant,'. 
The fact that pltf. will by force oppose 
a threatened trespass. Sc so possibly 
cause bloodshed, is no reason why the 
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Sect, 1> — Diacretion of court: Sttb-seci, 2» D. 4Sb JEJ] 

than that by way of injunction were granted, the 
ct. would incline to give the lesser relief. — ^British 
Thombon-Houston Co., Ltd. v, B. T. T. Electric 
La3£P & Accessories Co. (1922), 39 B. P. C. 167. 

E, Balance of Convenience, 

117. Consideration of comparative InJuryJ — 

Greenhalgh V, Manchester & Birmingham By. 
Co., No. 524, post. 

118. .] — Saunders v. Smith, No. 306, 

ante. 

119. .1 — Neilson V. Forman, No. 182, 

post. 

120. .] — Defts., not being possessed of 

compulsory powers for taking land for the purposes 
of a railway, & it being necessary for them, in 
order to complete their line, to cross pltfs.’ railway, 
gave notice of their intention of crossing the same, 
but were restrained by injunction from so doing 
until the question of right could be decided at law^ 
They had entered into a contract with an owner 
of land on one side of pltfs.’ railway, by which 
a way-leave was to be granted if the line were com- 
pleted within a certain time : but this injunction 


would render it imx>ossible for them to complete 
their contract : — Held : the injunction should be 
dissolved so far as to enable defts. to complete their 
contract. 

Senible : where the construction of an Act of 
Parliament is doubtful, the ct. will send the 
question to a ct. of law ; in the meantime, granting, 
continuing, or dissolving the injunction, as the 
case may be, in favour of the party who will 
sustain the ^ater injury ; & the ct. will not 
consider mere inconvenience in the light of injury. 
— Clarence By. Co. v. Great North op England, 
Clarence & Hartlepool Junction By. Co. 
(1842), 2 By. & Can. Cas. 763 ; 6 Jur. 269, L. C. 

121. .] — ^An information was filed at the 

relation of the trustees of a turnpike road against a 
railway co., in order to compel them to remove a 
temporary bridge, which had been erected for the 
purpose of conveying spoil earth over the road, or 
to compel them to set out a new road. On 
motion to dissolve an injunction panted ex p . : — 
Held : the operation of the injunction should, 
on certain terms, be suspended for seven weeks, 
or until further order, no case of practical incon- 
venience having been made out, although there 
had been a chiar infraction of the law. 


ot. should grant an interlocutory 
application. If lie is not otherwise 
entitled to it. — C anadian Pacific Ry. 
Co. V. Northern Pacific & Manitoba 
J lY. Co. (1888), 5 Man. L. R. 301.— CAN. 

PADT in. sect. 1, SUB-SECT. 2.— E. 

117 i. CoTiaideration of comparative 
injury. y—WArKRiiovsKv, Knox (1909), 
10 S. R. N. S. W. 155.— AUS. 

117 ii. .] — Pltf., who claimed the 

exclusive user of certain streams flowing 
through his lands, wlilch right defts. 
denied, obtained an Interlocutory 
Jnjuncilon i*e8tralnlng defts. from using 
the improvements thereon for floating 
down their logs, upon the usual under- 
taking to pay any damages sustained 
thereby ; — Held : pltf. was not entitled 
to an interlocutory Injunction, os It was 
not shown that irromedlablo damage 
would result from refusing It, or that 
the balance of inoonvenlonce was in his 
favour, — ^McLarbn v. Caldwell (1880), 
5 A. R. 363.— CAN. 

117 ill. .] — ^Upon motion for an 

interlocutory injunction where the 
right is doubtful, the ct. will consider 
on what side is the balance of con- 
venience ; to which party is injury 
more likely to lie done by its inter- 
ference or refusal to interfere ; in what 
way the parties can best, after the final 
determination of their rights, be kept, 
in, or restored to, their position at the 
time of the motion. — A.-G. v, Ryan 
(1888), 5 Man. L. R. 81.— CAN. 

117 Iv. .] — The preponderance of 

oonvonlence must be in favour of the 
injunction. — ^Jonbs v. Victoria City 
OORPN. (1890), 2 B. 0. R. 8.— CAN. 

117 V. .] — ^A bye-law of a muni- 
cipal corpn., passed under Consolidated 
Municipal Act, s. 283, for the purpose 
of regulating procedure, requiring work 
exceeding S200 in value to be done by 
contract after tenders had been called 
for, was on the acceptance of duly 
advertised for tenders for the oon- 
struotlon of a pavement on a par- 
ticular street, disregarded by the council 
stipulating in accepting the tenders 
that the contract should be held to 
cover & inolude the oonstruotion during 
the year of any similar pavement on 
other streets at the same prices a terms. 
In pursuanoeof the stipulation the oon- 
trootors entered into other oontraots 
with the oorpn., & preceded with the 
work by opening up other streets & 
otherwise, when they were enjoined 
from proceeding by an interlocutory 
order in an acuou by a ratepayer ; — 


Held : as applt.'s legal right was not 
clear, & as serious loss & public incon- 
venience would necessarily result from 
granting the order, while no irrtq)ar- 
able loss would result from refusing it, 
the interlocutory injunction should 
not liave been granted. — D wyre v. 
OlTAWA CORFN. (1898), 25 A. R. 121. — 
CAN. 

117 vl. .] — Reynolds v. Urqu- 

UART (1902), 5 Terr. L. H. 413.— CAN. 

117 vii. .] — Sutherland v. 

Grand Council, Provincial Work- 
men’s Ahsoon. (1908), 6 E. L. R. 45. — 
CAN. 

117 viii. . ] — Inconvenience to the 

public cannot bo set up as against 
private rights, & whore It is shown that 
ilie removal of sand from the bod of a 
river opposite pltf.’s property has 
caused a subsidence of the bank, & it 
continued, is likolv to cause irreparable 
damage, an Inumction should be 
granted to stop tho dredging, notwith- 
standing affidavits showing that oon- 
traotors & the public would suffer loss 
8c Inconvenience if the sand could no 
longer be procured from that source for 
building purposes. — ^Patton v. Pioneer 
Navigation & Sand Co. (1906), 5 
W. L. R. 40 ; 16 Man. L. R. 435.— CAN. 

117 he. .] — YorkPublishinoCo. 

V. Coui.TER & Wayside Publishers, 
Ltd. (1913), 24 O. W. R. 384; 4 

O. W. N. 1091 ; 10 D. L. K. 824.— CAN. 

1 17 X. .] — ^Pltf. sought to restrain 

deft, from erecting a building in 
violation of restrictions contained in 
the conveyances to him of two lots 
according to a plan. The restrictive 
covenant on tho sale of ecM^h lot was 
that only one dwelling house should 
be erects upon it. Deft, was not 
the original purchaser, but had 
acquired by divers mesne conveyances, 
title to the two adjoining lots originally 
sold to separate purchasers. Sc was 
erecting three houses upon the two 
lots ; — Held : upon a motion for an 
interlocutory Injunction, there being 
difficult questions to be decided at the 
trial which ought to be determined in 
advance. Sc the material before the ot., 
on the motion not being sufficient to 
enable the ct. to form a satisfactory 
opinion of pltf.’s rights, the disposition 
of the motion must turn upon the 
relative convenience or inconvenience 
which might result to the parties 
from granting or withholding the 
injunction : Sc in this oase the balance 
of convenience was In defts.* favour, 
Sc the injunction should be wiUiheld, 


on the clear understanding, that deft* 
was proceeding at his own risk. — 
Playtbr V. Lucas (1921), 51 O. L. R. 
492 ; 69 D. L. R. 514.— CAN. 

117x1. .1— The Ot., in granting 

an lid interim iiij unction, will first see 
that there is a bond fide contention 
between the parties, Sc then on which 
side, in the event ot obtaining a success- 
ful result to the suit, will be the balance 
of inconvenience if the injunction do 
not Issue, bearing in mind tlie prlindple 
of retaining immoveable property in 
statu quo . — Gomes v. Carter (1866), 1 
Ind. Jur. N. S. 411.— IND. 

117x11. .] — In granting or with- 

holding an injunction, a ct. should 
exercise a judicial discretiun, Sc should 
weigh tho amount of substantial mis- 
chief done or tlireatoned to pltf. Sc 
compare it with tliat which the injunc- 
tion, if granted, w'oiild inflict upon deft. 
— Shamnugoer Jin’E Factory Co. 
V. Ramnarain Chattkrjee (1886), 
I. L. R. 14 Calc. 189.— IND. 

117 xiii. . ) — IsRAiL V. Shamsiikr 

Rahman (1913), I. L. R. 41 Calc. 436.— 

IND. 

117 xiv. . ] — Where a railway co., 

instead of observing the mode pre- 
scribed by the Lands Clauses (Con- 
solidation Act, to obtain possession of 
land, the amount of compensation for 
which is disputed, enter Into possession. 
Sc say they had the consent of the 
owner’s solr., on bill flled for an 
injunction, to restrain the progress of 
the works : — Held : although in strict- 
ness tho injunction should go, yet as 
great public injury would result from 
stopping the works, witliout corre- 
sponding benefit to pltfs., the bettor 
course was, to say — ^no rule, the co. 
at once to obtain the finding of a Jury, 
& to pay all the costs fairly inourr^. — 
Hare v. Cork Sc Bandon Ry, Co. 
(1850), 17 L. T. O. S. 21.— IR. 

117 XV, .] — ^If it appears that 

greater damage would result to appet. 
Dv refusing an interdict in tho event 
of the legal right subsequently proving 
to be in his favour, than to resp. by 

g ranting the interdict in the event of 
: proving afterwards to have been 
wrongly granted, the interdict will 
issue. — Burks v. Sfrinqs Muni- 
OITALITT Sc DIOKBNB (1917), W. L. D. 
143.— 8. AF. 

h. Inconvenience to third partiea,] 
— ^Where the injunction sought vdli 
injuriously affect the rights of a person 
or body not before the ct. it will not 
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The ct. will exercise its discretion according to 
circumstances, although there may have been 
an infraction of the law, it will endeavour to do 
substantial justice to one party without imposing 
unnecessary hardship on the other, especially in a 
case where the legal tribunals are open (Knight 
Bruce, V.-C.). — ^A.-O. v . Eastern Counties By. 
Co. (1843), 3 Ry. & Can. Cas. 337 ; 1 L. T. O. S. 
432 ; 7 Jut. 806. 

122. ,] — Where the opinion of the ct. 

was not clearly for or against pltf., it would be 
governed by the balaco of inconvenience on either 
side in granting or refusing the injunction; 
where the damage to pltf. was shown to be small 
in amount, the ct. would not prejudice the legal 
question by granting the injunction, but would 
require an account to be kept pending the trial 
at law. — Cory v. Yarmouth & Norwich By. Co. 
(1844), 3 Hare, 693 ; 3 Ry. & Can. Cas. 524 ; 67 
E. R. 616. 

Annotations: — Mentd. Perklna r. L. & N. W. Ry. (1874), 

1 Ry. & Can. Tr. Cas. 327 ; Hammerton v. Dysart, [19161 

1 A. C. 57. 

123. '.] — Spottiswoode v. Clark, No. 
204, post. 

124. .] — Electric Telegraph Co. v. 

Nott, No. 73, ante. 

125. .] — In case of contested copyright, 

the ct. is disposed rather to restrict than increase 
the number of cases in which it interferes by 
injunction before the establishment of the legal 
title, & it will give great weight to the considera- 
tion of the questions, which side is more likely 
to suffer by an erroneous or hasty judgment, & 
the prejudicial effect the injimction may have on 
the trial of the action. — M‘ Neill v. Williams 
(1847), 8 L. T. O. S. 493 ; 11 Jur. 344. 

Annotations : — Consd. Jarrold v. Houlston (1857), 3 K. & J* 

708. PoUd. Bradbury v. Beeton (1869), 39 L. J. Oh. 57. 

Re!d. Mollatt & Palgo v. GiU (1901), 84 L. T. 452. 

126. .] — At a meeting of a railway co. 

on May 31, 1848, it was resolved that £1,055,000 
should be raised by 105,500 preference shares of 
£10 each, on which a fixed dividend of £6 per cent, 
should be paid. On July 7, 1848, one of the 
dissentients filed a bill, praying a declaration that 
this resolution was unauthorised by the co.*s 
Acts, & praying for an injunction against the issue 
of such shares, & no other specific relief. Upon a 
motion made on Aug. 7, 1848, for an injunction 
accordingly, it appeared by the affidavit of the 
secretary that the preference shares had been 
offered to all the shareholders ratably, & had been 
taken to the amount of £777,770, on which the 
first instalment had been paid, & that other share- 
holders had expressed their desire to accept other 
shares, & that there were only five dissentients ; — 
Held : the motion involved substantially the whole 
matter in dispute in the cause ; &, having reg^d 
to the balance of the possible mischief arising 
from interfering or not interfering on an interlocu- 
tory application, must be refused. — ^Pielden v. 
Lancashire & Yorkshire Ry. Co. (1848), 2 
Be G. & Sm. 631 ; 64 B. R. 237. 

127. .] — (1) In what cases the ct. will 

interfere to preserve property in litigation in stcUu 

Injunction to restrain defts. from entering into 
an agreement with another railway co. which would 
be a violation of or inconsistent with a subsisting 
agreement between pltfs. & defte., refusecf ; the 
inconvenience to arise from granting the injunction 


being grater than the inconvenience to arise from 
refusing it. 

(2) ''^en the ct. is called on to interfere to 
preserve the property pendente lite . • . the ct. 
must satisfy itself . . . not that pltf. has a right, 
but that he has a fair question to raise as to the 
existence of such a right (Lord Cranworth, V.-C.). 
— Shrewsbury & Chester Ry. Co. v. Shrews- 
bury & Burmingham Ry. Co. (1851), 1 Sim. N. S. 
410 ; 20 L. J. Ch. 674 ; 17 L. T. O. S. 276 ; 16 
Jur. 548 ; 61 E. R. 169. 

128. .] — On an application for an injimc- 
tion to restrain an alleg^ irreparable injury, by 
taking away stones from the sea shore, the ct. 
considering that pltf. was most likely to suffer by 
its non-interference, granted the injunction ; & 
although pltf.’s title was purely legal, & was not 
clearly made out, it refused to put him on the 
terms of bringing an action to try it, but merely 
gave him liberty so to do. — Clowes v. Beck (1851), 
13 Beav. 347 ; 20 L. J. Ch. 606 ; 17 L. T. O. S. 
300 ; 51 E. R. 134 ; on appeal (1852), 2 Be G. M. 
& G. 731, L. JJ. 

Annotation: — Mentd. Constable v. Nicholson (1863), 14 

C. B. N. S. 230. 

129. .] — By three Acts of Parliament of 

the same session, a railway co. was empowered to 
make three distinct lines, forming a cluster, & not 
a continuous line. In the next session an Act 
w(is passed, declaring the co. to have been & to be 
only one co., & autborising & requiring them to 
grant a lease of the lines to another co. They 
completed only one of the lines, which was worked 
by the other co. under the provisions of the last 
Act. Some months after it was obvious that the 
other two lines could not be completed within the 
time prescribed by the Acts, a shareholder in the 
first co. filed a bill, seeking to restrain it from 
applying its funds otherwise than for the purpose 
of constructing all three of the lines ; but he did 
not make the co., who were lessees, parties to the 
suit : — Held : more inconvenience would arise 
from the ct. interfering than from its abstaining 
to do so ; &, on this account, as well as on the 
grounds of acquiescence & want of parties, an 
injimction granted by the ct. below was dissolved. 

Qu . : whether railways forming a cluster, differ 
from a continuous lino with respect to the pro- 
priety of granting an injunction against the con- 
struction of part only of an undertaking authorsed 
by the legislature. 

From the facts before the ct., for more than 
twelve months before the bill was filed, pltf. must 
have known that the abandoned lines would be 
abandoned & that there was no substantial chance 
for making either of them within the time fixed 
by Parliament, & yet there was no bill filed (Knight 
Bruce, L.J.). — Elodgson v. Powie (Earl) (1861), 
1 Be G. M. & G. 6 ; 21 L. J. Ch. 17 ; 18 L. T. O. S. 
103 ; 15 Jur. 1022 ; 42 E. R. 453, L. JJ. ; reveg. 
(1850), 12 Beav. 629. 

Annotation: — Refd. Qrabam v. Blrkonliead, Lancashire & 

Cheshire Junction liy. (1850), 12 Beav. 460. 

130. .1 — Considering the degree of incon- 

venience likely to result from a decision upon this 
occasion too much in accordance with the wishes 
of pltf., as compared with the degroe of incon- 
venience likely to result from a decision too much 
otherwise. ... I think we should grant an 
injunction (Knight Bruce, L.J.), — Norman v. 
Mitchell (1854), 6 Be G. M. & G. 648 ; L. T. 
O. S. 53 ; 2 W. R. 686 ; 43 E. R. 1022, L. 


ordinarily & without special olroum- 
stanoes be granted. — Q uabdiAn Absur- 
ANOB Co., Ltd. V, Matthew, [1919] 
1 W. W. R. 67.— CAN. 


k. .] — ^The ct. will consider 

the balance of inconvenience, &, 
though the act complained of be 
impro];>er, refuse tbe motion, if the 


granting it would be attended with 
mconvenlenoe to third parties. — ^A.-G. 
V. Dublin Cobpn. (1849), 1 Ir. Jur. 
177.— IR. 
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Sect. 1. — Discretion of court: Sub-sect. 2, E.; 
sect, 3, A. (g).] 

181, .1 — Deft, against whom an injunction 

is prayed to ne restrained from diverting a water- 
cotirse, has a right to have the alleged ri^t of pltf. 
established by means of an action at law. The ct. 
will not grant such an injunction, in the meantime, 
where the balance of convenience or inconvenience 
in the attendant circumstances would be against 
deft.’s right to do the thing sought to be restrained. 
— V. Heath (1869), 1 L. T. 267. 

132, ,] — Where the covenant & its breach 

are clear & distinct, & irreparable injury is likely 
to occur from it, the ct. will interfere by injxmction 
before the hearing ; but if otherwise, the question 
becomes one of comparative injury, & the ct. will 
consider whether greater inju^ will be done by 
granting or withholding the injunction. — Wilkin- 
son V. Rogers (1864), 2 Do G. J. & Sm. 63 ; 3 
New Rep. 347 ; 9 L. T. 696 ; 10 Jur. N. S. 162 ; 
12 W. R. 284 ; 46 E. R. 298, L. JJ. 

Annotation : — Mentd. Reeves v. OattoU (1876), 24 W. R. 485. 

183, ,] — Garrett v, Banstbad & Epsom 

Downs Ry. Co., No. 647, post, 

134. .] — (1) The ct. will not, by an inter- 

locutory injunction, restrain an act, the validity 
of which, as between the parties to the suit, is 
matter of doubt & for which, if wrongful, pltf. 
can obtain adequate compensation in damages at 
the hearing of the cause ; while the injunction, if 
granted, would inflict serious injury on the party 
sought to be restrained. 

(2) The ct., on motion for an injunction, will act 
as well according to the comparative injm*y which 
may aiise from granting or withholding the in- 
junction, as according to the justice of the case 
as appearing on the evidence. 

(3) The ct. will not interfere by injunction be- 
tween the parties to a contract, specific perform- 
ance of which cannot be decreed. 

(4) This being an interlocutory application, the 
injunction cannot exceed the prayer of the bill 
(Knight Bruce, L.J.). 

( 6 ) On motion for an injimction it is open to 
counsel to use any affidavit filed before he ad^esses 
the ct. — ^Munro V. Wivenhob & Brightlingsea 
Ry, Co. (1865), 3 De G. J, & Sm. 723 ; 12 L. T. 
655 ; 11 Jur. N. S. 612 ; 13 W. R. 880 ; 46 E. R. 
1100, L. JJ. 

Annotations : — As to (1) Befd. Garrett v, Salisbury & Dorset 

Junction Ry. (1866), L. R. 2 Eq. 358 ; Foster & Dicksoe v. 

Hastings Oorpn. (1903), 87 L. T. 736. 

185. .] — Wells v. Attenborough, No. 

617, post. 

130 , j — Where an interlocutory injunction 

will not inconvenience deft. the refusal to grant 
one would determme the whole suit, the ct. will 
grant such injunction, although it may be doubtful 
whether pltf. is entitled to relief. — Andrew v. 
Raeburn (1874), 9 Ch. App. 524, n. ; 31 L. T. 
73 ; 22 W. R. 664, L. C. &; L. JJ. 

AnnotaiUms : — Mentd. Nagle-Gillman v. Ohrlstopher (1876), 

4 Ch. D. 173 ; Malan v. Young (1889), 6 T. L. R. 38 ; Rt 

Martindale, L1894] 3 Ch. 193; Soott v. Soott, [1913] 

A. C. 417. 

187. .] — Pltfs, weTo owners of the tolls 

of an ancient cattle market held weekly on 
Thursday. Defts., who were auctioneers, fitted 
up with stalls Sc pens a neighbouring piece of 
ground, & issued circulars stating that weekly 
sales of cattle by auction would be held there on 
Mondays. Pltfs. brought their action to restrain 
defts. from holding their proposed sales, as being 
an interference with pltfs.* market : — Jleld : 
defts. undertaking to keep an account, an in^r- 
looutory injunction oug^t not to granted, lor 
that, if an injunction was granted dt it turned out 


that defts. were in the right, there would be great 
difficulty in ascertaining the compensation to 
which they would be entitled, whereas, if an 
injunction was refused. Sc pltfs. succeeded at the 
trial, there would be no difficulty in giving them 
compensation. Sc their market would suffer no 
permanent injury from the sales by defts. in the 
meantime. — Elwes v. Payne (1879), 12 Oh. D. 
468 ; 48 L. J. Ch. 831 ; 41 L. T. 118 ; 28 W. R. 
234, O. A. 

Annotations: — Mentd. Manchester Corpn. Sc CitlseiiB v. 

Lyons (1882), 47 L. T. 677 ; Abergavenny Improvement 

Comrs. V. Straker (1889), 42 Ch. D. 83 ; Hallsham Cattle 

Market Co. v. Tolman, [1915] 1 Ch. 360 ; Morpeth Coimn. 

V. Northumberland Farmers* Auction Mart Co., [1921] 

2 Ch. 154. 

188. .] — Spicer v. Margate Corpn. 

(1880), 24 Sol. Jo. 821. 

139. ^. 1 — Pltfs, being the owners of an 

ancient building which had numerous windows 
pulled it down Sc rebuilt it. A few of the windows 
in the new house included the space occupied by 
ancient windows, but were of larger dimensions ; 
several others included some portion of the space 
occupied by ancient windows; Sc in some cases 
the spaces occupied by ancient windows were 
entirely built up in the new house. Defts. com- 
menced to build a house on the opposite side of 
the street, which if completed according to the 
plans would materially interfere with the light 
coming to pltfs.* windows. On a motion for a 
interim injunction the ct., holding that pltfs. had 
shown an intention to preserve, Sc not to abandon, 
their ancient lights, Sc that there was a fair 
question of right to be tried at the hearing Sc 
considering that the balance of convenience was 
in favour of granting an injunction rather than of 
allowing defts. to complete their building with an 
xmdertaking to puU it down if reqiiired to do so, 
granted an injunction till the hearing. — Newson 

V. Pender (1884), 27 Ch. D. 43 ; 52 L. T. 9 ; 33 

W. R. 243, C. A. 

Annotations: — Refd. Scott v. Papo (1886), 31 Ch, D. 554. 

Mentd. Wigram v. Fryer (1887), 56 L. J. Ch. 1U98 ; Smith 

V. Baxter, [1900] 2 cL 138. 

140. .] — ( 1 ) Both pltfs. Sc defts. were 

calico printers. Pltfs. had regutered four designs. 
Sc some months after registration discovered that 
goods healing designs similar in effect to theirs 
were being sold by defts. Defts.’ designs did not 
actually produce the minutice of pltfs.’ designs, 
but they were a combination of similar drawings so 
arranged Sc coloured as to produce a similar effect. 
Defts. admitted that they had submitted pltfs.’ 
designs to their artist in Paris so that he might, 
wMM producing the same effect, which was the 
fashion in vogue, avoid imitating the minutice of 
pltfs.’ designs. The question arose whether a 
restored design, consisting of a dominant Sc of 
subordinate p^s so arranged as to produce a 
certain general effect, could be infringed by a 
design producing a similar effect, although such 
design imita(}ed neither the dominant nor the 
subordinate parts of the original & registered 
designs. It was contended that gener^ effect 
could not be registered : — Held : pltfs. having 
established a primd fade case, on the balance of 
convenience Sc inconvenience, an interlocutory 
injunction must be granted imtil the hearing of the 
action. 

(2) In the case of an interlocutory injunction the 
ct. refused to make an order, that the costs should 
be allowed on the higher scale, though an important 
question was raised. 

You must show special reason for having costs 
on the higher scale (Lindley, L.J,). — Grafton 
V. Watson (1884), 61 L. T. 141, 0. A. 

AnnotaHone Mentd. Sherwood e* Decorative 
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ArtTU6^^1887). 4 H; P. 0. 207 ; NotUIk. Bennot (1888). 

T? * PlUdiifirtJon V, Abrahams (1914), 32 

R. P. C. 61 1 Rose V. Piokavant (192^, 40 R. P. C. 320 ; 

U Paper Staining C3o. 

141. Necessity for prlm& facie case.] — 

to obtain an interlocutory injunction 
pltf , must make out a primd facie case, i,e. a case 
such that il the evidence remains the same at the 
hearing it is probable that he will obtain a decree 
& unless he makes out such a case an injunction 
granted on the mere consideration 
of the balance of convenience <fe inconvenience.*— 
Oj^ixendbb V. Roylej (1887), 36 Oh. D. 425 ; 

^ i T. 734 ; 30 W. R. 367 ; 

3 T. L. B. 700 ; 4 R, P. C. 363, C. A. 

\ Taylor v. Droaophore Co. 

*Sa^*/?* .Mentd. Kurtz v. Spence (1887). 

36 Oh. D. 7W ; ppmblned Weighing & Advertising Oo. v. 

Automatio Weighing Machine Oo. (1889), 42 Oh. D. 665 ; 

Barrett v. Day, Day r. Poster (1890), 43 Oh. D. 435 ; 

o*/*S^ 179 ; Johnson v. Edge. 

11802] 2 Oh. 1 ; Willoughby v. Taylor (1893), 11 K. P. O. 

f>5 '*’• Hutchison & Main (1904). 

21 11, P. (^. 497 ; A ** Electric Lamp Manufacturing Co. 

V. Osram Lamp Works, Ltd. (1911), 28 li. P. O. 479. 


142. .] — In a motion by a pltf. under 

Patent Act, 1883 (c. 67), s. 32, for an interim 
injunction to restrain deft, from issuing threats 
of legal proceedings for an alleged infringement of 
defb.’s patent, it is not necessary for pltf. to prove 
that he has not infringed deft.’s patent, but the 
question is one of the balance of convenience & 
inoonyemence, & the ct. will decide according to 
its opinion whether more harm will be done by 
granting or refusing an injunction. — Walker 
V. Clarke (1887), 66 L. J. Ch. 239 ; 60 L. T. Ill ; 
35 W. R. 246 ; 3 T. L. R. 297. 

Annotation :--Conad. Ohallonder v. Roylo (1887), 30 Ch. D. 

428, n. 


143 , — Defts., who were French subjects, 

contracted with the Peruvian Govt, for the pur- 
chase of guano, & a^eed to be bound by the 
tribunals of Peru. Disputes arose on matters of 
account, & the matter was compromised between 
defts., who assented to this course, & the de facto 
Govt, of Peru of the Dictator, P., which h^ been 
recogtused by the French Govt. After many years* 
litigation against other parties in other English 
cts., defts. recovered a large sum to which they 
were entitled under the compromise, this sum 
was still in ct. Pltfs., who were the de jure 
Govt, of Peru, reconstituted in 1886, did not 
interfere in those proceedings, but they now moved 
to restrain defts. from taking the money out of ct., 
on the ground that the compromise was void 
unless ratihod by the de jure Govt, when restored ; 
— Held : pltfs. had not shown a probable case 
for relief at the hearing, therefore on the balance 
of convenience the motion must be dismissed, 
with costs. — ^Pbru Republic v. Dreyfus Brothers 
& Co. (1888), 38 Ch. D. 348 ; 57 L. J. Ch. 536 ; 
58L. T. 433; 36 W. R. 492 ; 4 T. L. R. 333. 

Annotations : — Mentd. West Rand Ontral Gold Mining Co. 

V. R., [1905] 2 K. B. 391 ; Akslonairnoye Obschostvo 

A. M. Luther v. Sagor, [1921] 1 K. B. 456. 

144. .] — Thomson v. Hughes, No. 190» 

poet 

146. — COLMB V. Bloxham (1893), 37 

Sol. Jo. 767. 

146. — Ribss V, The Oxford, Ltd. 
(1898), 37 Sol. Jo. 842. 

147. ^ -Reaps, having completed their 
line to London, certain fish traffic was handed to 
them at Grimsby for conveyance to London 
“ via G. N. railway.** This had hitherto been so 
forwarded, but reaps, now conveyed it by their 
own route to London Sc delivered it themselves. 
On an application for an interim injunction 
enjoining the G. 0. Oo. to desist from diverting 


from the G. N. Co. the fish traffic from Grimsby 
to London which is consigned by the G. N. rail- 
way : — Held : the route being primd fade a reason- 
able one, the G. N. Ry Co. would have yWmd. 
facie the right of requiring traffic to be carried by 
it on reasonable terms ; there being also primd 
fade a contract to tliat effect, & as an interim 
injunction would not barm resps., provided 
accounts were kept, Sc the absence of it mi^ht 
seriously damage appets., an interim injmiction 
should be granted. — Great Northern Ry. Co. 
V. Great Central Ry. Co. (1899), 10 Ry. & Can. 
Tr. Cas. 266. 

.] — ^Pltfs. who were the owners of two 
patents, one for “ improvements relating to the 
manufacture of incandescent electric lamps *’ Sc 
the other for an “ improved method of producing 
metallic incandescence bodies for electric glow 
lamps,** brought an action against defts. for 
infringement of their patents, each of which 
consisted in a chemic^ process for removing 
carbon from the ffiaments of lamps. They 
moved for an interlocutory injunction, Defts. 
contended that there were other methods of 
removing the carbon, & that pltfs. in order to 
succeed must show that in defts.* hlaments it had 
not been removed physically : — Held : on the 
evidence it was doubtful whether in case of defts,* 
filaments the carbon had been removed physically ; 
& on the balance of convenience, an interlocutory 
injunction should be granted. — O sram Lamp 
Works, Lpd. v. David Smith Sc Co. (1912), 30 
R. P. C. 114. 

149. Onus of proof on plaintiff — ^To show 
balance in his favour.] — (1) Acquiescence [for six 
years] in the violation of a covenant to a certain 
extent hold a sufficient objection to an interlocutory 
application for an injunction against a greater 
violation of it. 

(2) Where on a motion for an injunction to 
restrain an alleged breach of covenant the question 
in dispute appeared doubtful ; — Held : the burden 
of proof was on pltf. tp show that the balance of 
covenience was in favourof granting the injunction. 
— Child v, Douglas (1854), 5 De G. M. & G. 739 ; 
23 L, T. O. S. 283 ; 2 W. R. 701 ; 43 E. R. 1067, 
L. JJ, 

Annotations : — Ocnerally^ Mentd. Keates v. Lyon (1869), 
4 Ch. App. 218 ; Bowes v. Law (1870). L. R. 9 Eq, 636 ; 
Master v. Hansard (1876), 46 L. J. Ch. 506, u. ; Renals v. 
CowUshaw (1879), 11 Ch. D. 866 ; Russell v. Watts (1885), 
55 L. J. Ch. 158 ; Foster v. Fraser, [1893] 3 Ch. 158 ; 
Rogers v. Hosegood, [19001 2 Ch. 388 ; Long Eaton 
lieoroation Grounds Co. v. Mid. Ry. (1901), 71 L. J. K. B. 
74 ; Long v. Gray (1913), 68 Sol. Jo. 40 ; L. C. C. v, Allen, 
[1914] 3 K. B. 642 ; Westhoughton U. C. v. Wigan Coal 
& Iron Co., [1919] 1 Ch. 169. 


Sub-sect. 3. — Terms Imposed. 

A. Granting or Continuing Injunction, 

(a) In General. 

160. Terms will be Imposed.] — Semble : the ct. 
will, in no case, interfere, upon an interlocutory 
application, to prevent a party from enforcing a 
legal right, without putting the party applying 
upon such terms as will enable the ct. to do justice 
to the party restrained in the event of pltf. in 
equity failing to make out a case for equitable 
relief at the hearing. — Sanxter v. Foster (1841), 
Cr. & Ph. 302 ; 41 E. R. 506, L. C. 

151. .] — Where it is manifest i^om the 

pleadings that issues have been raised in the cause 
which must necessairily be discussed at the hearing, 
the ct. will grant an interim injunction upon 
terms. — C oleman v. West Hartlepool Ry. Oo« 
(1861), 8 L. T. 847. 
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8ect» 1. — Discretion of court: Sub-sect* 3, A, (a), 
(6) (c), cfc B. (a)*] 

152. Undertaking to abide by any order made 
at hearing.] — mining co., admitting the for- 
feiture of their lease at law, sought relief in equity, 
on the ground of accidental stoppage of works, 
substituted performance of certain covenants, & 
implied acquiescence on the part of the lessor’s 
agent. There appearing reasonable grounds for 
the exercise of equitable jurisdiction, an interim 
injunction was granted, pltfs. undertaking to 
abide by any order the ct. might make at the 
Ixoaring, & to allow judgment to go at law. — 
North Stafford Steel, Iron & Coal Co. 
(Burslem), Ltd. v* Camoys (I-<ord) (1866), 6 
New Rep. 345 ; 12 L. T. 780 ; 20 J. P. 628 ; 11 
Jur. N. S. 555, L. JJ. 

(h) Payment into Court. 

153. As condition of granting injunction.] — 

Upon a bill filed by underwriters for an injunction 
against an action on a policy of insurance, & for a 
commission to examine witnesses abroad, the ct. 
will not grant the injunction & commission, except 
upon the terms of having the money paid into ct. ; 
even though it should appear, on the answer of 
defis., that there is a case for inquiry in a ct. of 
equity. — Irving v* Harrison (1824), 3 L. J. 
O. 8. Ch. 48. 

154. .] — An order for an injunction ' to 

restrain comrs. under a local drainage Act from 
signing their final award, & from proceeding to 
enforce payment of rates, although the Act gave 
jurisdiction to the quarter sessions, affirmed on 
appeal ; but the Ix)rd Chancellor attached to it 
the condition of bringing the money into ct. — 
Armitstead V. Durham (1848), 11 Beav. 566 ; 
50 E. K. 932. 

155 . ,] — In 1830, W. conveyed certain 

real estate to R. & T. & their heirs by way of 
mtge. for securing £400, with a power of sale in 
case of default. W. died in 1830, having devised 
the same property, subject to certain charges 
created by liis wiU, to his sons A., B. & C. as 
tenants in common in fee. In 1839, after W.’s 
death, B. conveyed all his one-third share under his 
father’s will to R., H. & N. by way of mtge. with 


power of sale in case of default. R.,the surviving 
mtgee. of the deed of 1830, threatened to sell under 
the power in that deed unless A., the acting exor. 
of W., would redeem both mtges. Upon bill by 
A. to redeem & for an injunction, the ct, upon 
motion, on payment into ct. by A. of the money 
due upon the first mtge., restrained R. from selling 
under the power contained in the deed of 1830, 
& from conveying the legal estate in the one- 
third share of B. comprised in the mtge. of 1839. — 
Whitworth v* Rhodes (1860), 20 L. J. Ch, 106, 
L. C. 

Annotation : — ^Befd. Warner v, Jacob (1882), 20 Ch. D. 220. 

156. .] — The ct, declined to grant ex p* 

an injunction to restrain defts. who had been 
successful in an action at law, against them, from 
levying execution for the costs, except upon the 
terms of pltf.’s bringing the amount of the costs 
into ct.— Fisher v, Baldwin (1853), 1 Eq. Rep. 
367 ; 22 L. J. Ch. 966 ; 1 W. R. 484, L. JJ. ; 

11 Hare, 352. 

157 . ,] — An injunction to restrain a land- 
lord from exercising the legal right of distress, will 
be granted only “ upon such terms & conditions 
as the ct. shall think just,” under Jud. Act, 1873 
(c. 66), s. 25 (8). 

The terms & conditions which the ct. tliought just 
& imposed on tenants who sought to restrain their 
landlord from distraining for certain rent until the 
determination of an action brought by them against 
him to try his right to the rent, were that an 
injunction should be granted for a fortnight, & 
continued only if the rent was in the meantime paid 
into ct. — Shaw v. Jersey (Earl) (1870), 4 C. P. D. 
359 ; 28 W. R. 142, C. A. 

Annotations : — Consd. Quartz Hill Consolidated Gold 

Mining Co. v. Beall (1882), 20 Ch. D. 601. Befd. Bonnard 

V. Perryman, [1891] 2 Ch. 269. 

158 . .] — Everingham v. Co-operative 

Pure Family Beer Co., [1880] W. N. 99, C. A. 

159. .] — On an interlocutory motion by 

the grantor of a bill of sale to restrain the grantee, 
who has taken possession, from continuing such 
possession, the ct, will not grant relief except on 
the grantor paying into ct. the amount claimed by 
the grantee, unless by some decision binding on the 
ct., the bill of sale is clearly invalid. — ^H ill v. 


part III. SECT. 1, SUB-SECT. 3.— 
A. (a). 

162 1. Undertaking to abide by any 
order made ai hearing .] — ^An interim 
Injuuotlozi was granted, without going 
into the case, in terms of an under- 
taking given by the defts. upon a 
prior return of the motion, that nothing 
should be done in the meantime. — 
Henorie V. Beatty (1881), 29 Gr. 
423.--CAN. 

162 II. .] — ^Whore an Injunction 

is granted *' imtil the trial or other 
tlnal disposition of the action, or until 
further order,” or an undertaking is 
given to that effect, it remains in force 
uut.il the action is finally disposed of or 
until some other order is made with 
regard to the injunction or imder- 
taking. The action is not dually 
disposed of until final judgment is 
entered, because until then it cannot 
be certain what the final judgment will 
bo. — Carroll v. Provincial Natural 
Gas Co. (1894), 16 P. R. 618.— CAN. 

1. Undertaking to bring case for 
trial .] — Injunction to stay the sale 
until the validity, or otherwise, of 
judgment at the suit of a bank was 
settled, continued, but only on the 
condition that pltfs. e^ould give an 
imdortaklng to bring on the oaise for 
trial at the next term of the Supreme 
Ct. in the County, or that their bUl be 


dismissed. — ^M oody v. Bank of Nova 
Scotia (circa 1874), R. E. D. 129. — CAN. 

m. Vendor restrained from entering 
— Occupier confessing eiectment.] — On 
an application for on inj^unction order, 
in a suit for the spocific performance of 
an agreement for the sale of land, to 
restrain an action of ejectment by the 
vendor to recover possession of tho 
land, tho ct. ordoiw that, on deft, 
confessing tho action of ejectment, pltf. 
should be restrained until further order 
from taking possession ; otherwise tho 
application should be dismissed. — 
IliEKMAN V. Stewart (1902), 2 N. B. 
Eq. Rep. 365.— CAN. 

n. Applicant to keep account.] — 
Interim Interdict granted against a 
party using roads adjacent to a canal, 
but the interdicting party required 
to keep an account^ dues paid by the 
interdicted person for travelling by the 
canal. — ^Monkland Canal Co. v. 
Dixon (1822), 1 Sh. (Ct. of Sess.) 412.— 
SCOT. 

PART in. SECT. 1, SUB-SECT. 8.— 
A. (b). 

168 i. As condition of granting 
injunction.] — purohewer at auction 
by consent of the auctioneer, i)ald the 
dei>OBit by cheque instead of in cash 
as the contract provided. The pur- 
oha^ subsequently stopped payment 
of the cheque on the ground that the 


contract was induced by mistake. 
Tho auctioneer sued the purchaser at 
law upon the cheque in a suit to rescind 
tho contract & stay the action at law. 
Tho ct. refused to grant an interlocutory 
injunction to the hearing except on 
terms of the purchaser pa 3 ring into 
ct. forthwith the amount of the deposit. 
— LiSllSR V. COWDERY (1900), 21 

N. S. W. Eq. 4 ; 16 N. S. W. W. N. 
142.— AUS. 


168 ii. 


-.] — ^A bill In equity was 


filed to obtain a decree of partnership 
between pltf. & deft. Sc for an account 
&; an as parte injunction obtained 
restraining deft, from interfering with 
pltf. in making the assets available for 
payment of the debts. Deft, denied 
the partnership. Before the hearing 
pltf. collected money belonging to the 
alleged partnership, which ho appro- 
priated to his own use, whereupon deft, 
brought an action against him to 
recover the money. On application 
by pltf. for an injunction to restrain 
that action : — Hdd : the judge in 
granting it was Justified in requiring 
the present pltf. to pay the money 
into ct. — Sayre v. Harris (1882), 
22 N. B. R. 142.— can. 

158 ill. ^.] — The ot. refused an 

injunction against proceeding on the 
promissory note, exoept on the terms 
of lodging its amount in ot. — Carter v. 
UNiAOKB (1863), 4 I. Ch. B. 80.— IR. 
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Kiekwood (1880), 42 L. T. 106 ; 28 W. B, 368, 
0. A. 

AnnoUxUona : — Refd. Hiokson v. Darlow (1883), 23 Ch. D. 

690. Mentd. lU Haynes, Sx p. National Mercantile Bank 

U8801, 16 Oh. D. 42 ; Penwarden v. Roberts, Wilson t>. 

Roberts, Heath v. Roberts (1882), 9 Q. B. D. 137 ; Peace 

V, Brookes, [1895] 2 Q. B. 451. 

160. ,] — If, while an action is pending 

against a co. for the rescission of a contract to 
ta^e shares, the co. give notice to pltf. to forfeit 
the shares in consequence of non-payment of calls, 
the ot. will, on pltf. paying into ct. the amount of 
the call with interest, restrain the co. until the trial 
of the action from forfeiting the shares. — Jones v. 
Pacaya Rubber & Produce Co., Ltd., [1911] 

1 K. B. 45.5 ; 80 L. J. K. B. 155 ; 104 L. T. 446 ; 
18 Mans. 139, 0. A. 

161. ,] — Oavenagh v. Cohen (1910), 14T 

L. T. Jo. 252. 

162. As condition of continuing injunction.] — 

Where a verdict has been obtained at law & an 
injunction bill is filed while pltf. at law is out of the 
kingdom, & an injunction obtained against him 
for want of his answer, the ct. will direct pltf. in 
equity to pay into ct. the money recovered, & in 
default thereof will dissolve the injunction. — 
Potts v, Butler (1787), 1 Cox, Eq. Cas. 330 ; 

2 Bro. C. C. 184, n. ; 29 E. R. 1189. 

168. .] — Bill for specific performance of a 

parol agreement to grant a farm lease with the 
usual & customary covenants of the neighbourhood 
& an injunction to prevent an ejectment ; pltf. 
having taken possession. Upon the answer, 
stating the insolvency of the pltf. & various 
breaches of the agreement during five years* 
possession, to the ruin of the estate, the injunction 
was continued on an undertaking to give judgment 
in ejectment, go to commission, &> set down the 
cause for next term, paying the rent into ct. 
Deft, also insisting on a covenant not to assign, 
that is the subject of inquiry as to the custom of the 
neighbourhood. — ^Boardman v. Mostyn (1801), 
6 Ves. 467 ; 31 E. 11. 1147, L. C. 

Annotation : — Mentd. Ohuroh v. Brown (1808), 15 Vee. 

258. 

164. .] — ^Where an order was made for 

payment into ct. of 60 per cent, on the sub- 
scriptions of the parties : — Held : this meant 
not a payment of half the gross amount of the 
subscriptions, without regard to the parties con- 
tributing, as a condition of continuing the injunc- 
tion, but a separate payment of one moiety of his 
individual subscription by each subscriber ; & 

the injunction was to be dissolved against such 
parties only, os did not pay in, & to be retained in 
favour of such as did. — M arry ATT v. Nobrb 
(1824), M‘Cle. & Yo. 101 ; 148 B. R. 342. 

165. j — Playfair v. Birmingham, 

Bristol & Thames Junction Ry, Co., No. 64, 
ante, 

166. .] — White v. Crisp (1847), 10 L. T. 

O. S. 128. 

167. .] — ^Where a pltf. at law, being 

abroad, has recovered judgment in the action, & 
deft, at law files his bill for an account &> injunction, 
& obtains the common injimction, if the ct. sees, 
on a motion to dissolve the injunction upon 
afildavit before answer, that there has been culpable 


delay on the part of pltf. in equity, he will be ordered 
to pay the money recovered into ct., or the injunc- 
tion will be dissolved, whether the bill was filed 
before or after verdict.—ANDBRSON v. Noble 
(1852), 1 Drew. 143 ; 21 L. J. Ch. 586 ; 61 E. R. 
406. 

(c) Undertaking in Damages, 

See Part XI., Sect. 6, post, 

B, Withholding or Suspending Injunction, 

(a) In General, 

168. Undertaking to abide by any order made 
at hearing.] — A ct. of equity interferes by injunc- 
tion to prevent an injury in respect of a legal right, 
simply on the ground of the damage it produces 
to property ; & the jurisdiction of the ct. is not 
confined to restraining injury to the enjoyment & 
comfort in the occupation : therefore ^ it is not 
necessary that pltf. filing a bill for an injunction 
to restrain such an injury should be in the actual 
occupation of the property. , 

Where a pltf. filed a bill for an injunction to 
restrain the erection of an addition to the house 
adjoining one of his own, so as to interfere with the 
windows, which ho alleged were ancient lights, 
some of which had been recently enlarged, & some 
new lengths had been opened,^ & an interim order 
had been granted ; upon a motion for an injunction 
the ct. gave pltf. liberty to bring an action at law, 
but allowed deft, to proceed with the new building 
to a specified height, on his undertaking to abide 
by any order the ct. might make as to pulling down 
any addition which might bo made to the erection 
complained of by the bill, & also undertaking to 
admit at the trial that the erection had been carried 
to such specified height.— Wilson v. Townbnd 
(1860), 1 Drew. & Sm. 324 ; 30 L. J. Ch. 26 ; 3 
L. T. 352 ; 25 J. P. 116 ; 6 Jur. N. S. 1109 ; 9 
W. R. 30 ; 62 E. R. 403. 

Amwtations .* — Expld. Cooper v, Hiibbuck (1860), 30 Beav. 

160? Reid. j“e8%. TapUuK (1862), 12 C. B. N. S. 826. 

Mentd. Wood v, Conway Corpn., [1914] 2 Ch. 47. 

169. Undertaking to repay moneys received.] — 

Wright v, Dorchester (Lord) (1809), cited in 
3 Russ, at p. 49 ; 2 L. J. O. S. Ch. 78 ; 38 E. R. 

^^^tations .‘—Reid. Meux v. Boll (1841), 1 Hmo, IZ ; Ward 
. V, Dunoomhe, [1893] A. C. 369. Mentd. Dearie v, HaU, 
Loveridge v. Cooper (1828), 3 Hubs. 1. 

170. Undertaking to assess & pay damages— 
Compulsory taking of land.] — ^By an agreement 
between pltfs. & the agent of a railway co., the 
former agreed to sell to the co. a certain portion 
of a field for the price of £229 in the whole, being 
£120 for the land, & £109 for compensation for 
damage by severance to the remaining portion. 
The agreement contained a stipulation that in 
case additional land shall bo wanted by the 
CO., the same shall be taken & paid for after the 
same rate per acre. The co. subsequently took 
possession of a second portion of the field for 
purposes authorised hy their Act, & entered upon 
the same without having previously paid the 
purchase-money for that second portion, after the 
rate specified in the agreement, & without having 
previously agreed upon or ascertained by reference 


162 i. As condition of cordinuina 
injuncti(m.y^A bill filed to restrain 
prooeedinjTS at law to enforce a Judg- 
ment having been dismissed, the ot. 
continued the interim injunction 
obtained during the progress of the 
cause irntU the decision ot the ct. of 
appeal, upon paying Into ot. the amount 
oi Sie Judgment, or giving security to 
the satlsfaotlon of defts.— Cotton v. 

(1858), 7 Qr. 50. — CAN. 

J. — ^VOL. ZRVm. 


PART III. SECT. 1, SUB-SECT. 8.— 
B. (a). 

168 1. ’dnderiahing to abide by any 
order via/de ai hearing ^ — A motion for 
an injunction to restrain the infrmge- 
ment of a patent, was ordered to s^d 
until pltf. hrought an action at law. 
There was a verdict for pltf. D®1^* 
tendered a bill of exceptions, pending 


which the motion was renewed. The 
ot. granted an injunction ; pltf. 
imdertaJdng to abide any order which 
the ct. might make, by directing an 
issue, or otherwise, to asoe^ain the 
damage, if any, which deft, should sus- 
tain by obeying the order, 11 deft, 
obtaining Juagnuent in the action. — 
Baxter e. Cobibb (1851), 3 I. Ch. R, 
245.— m. 

C 0 
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Std. 1 . — Discretion of court: Sub-sect. 3, B, (a) 

m 

to a jury tlio d auia ge occasionod by tb© s6V6ranc6 
of the second portion from the remaining portion 
of the field. Upon the undertaking of the co. 
to pay the amount of damage to the land by the 
severance, & to take proper proceedings, if 
necessary, for ascertaining the amount of such 
damage, the injunction was withheld. — ^J ones v. 
Great Western Ry. Co. (1840), 1 Ry. & Can. Oas. 
684, L. C. 

171. Undertakinff to proceed with due diligence.] 
— Sects. 70, 71 of its special Act provided for the 
crossing by the railway of roads not being turn- 
pike roads. Sect. 72 provided, that a turnpike 
road which shall be crossed by the railway shall 
be raised or sunk so as to pass over or under the 
railway. The railway being proposed to cross 
the N. road in the mode provided for by 
sects. 70, 71, pltfs., the proprietors of the road, 
filed their bill, insisting that the road was a turn- 
pike road, & praying to restrain the railway co. 
from crossing over, or using same, imtil they should 
have complied with sect. 72. On a motion for 
an injunction, the judge being of opinion that the 
road was not a turnpike road, & therefore not 
within sect. 72, refused the motion, but on the 
application of pltfs. directed a case for the opinion 
of a ct. of law upon the question. A case was 
accordingly made for the opinion of the Exch. Ct., 
& a certificate returned by the judges of that ct., 
stating, that the N. road was a turnpike road. 
The judge, on an application by the railway co., 
refused to send the legal question for the opinion 
of another ct. of law. Upon a motion for the 
injunction as consequent upon the above certifi- 
cate : — Held : as the objects of pltfs. must be to 
procure for the public using the road a compliance 
with sect. 72 of the special Act, upon the railway 
co. entering into an undertaking to proceed with 
& complete a bridge over the road with all possible 
despatch, an injunction ought not to be granted 
during the time that must necessarily elapse in 
building the bridge. — ^Northam Bridge & Road 
Co. V, London & Southampton Ry. Co. (1840), 
11 Sim. 42 ; 1 Ry. & Can. Cas. 653 ; 9 L. J. Ch. 
277 ; 4 Jut. 629 ; 69 E. R. 789. 

172. .] — Orompord & High Peak Ry. 

Co. V. Stockport, Disley & Whaley Bridge 
Ry. Co. (1857), 1 De G. & J. 326 ; 29 L. T. O. S. 
245 ; 21 J. P. 468 ; 3 Jur. N. S. 628 ; 6 W. R. 
636 ; 44 E. R. 749, L. JJ. 


178. .1— -Deft, owned a warehouse at H., 

which he had insured for about a third of its value 
in several insurance offices, & which was burnt 
down by the negl^ence of servants of ttie corpn. 
of H. On a motion in a suit instituted by the 
insurance cos. to restrain deft, from suing the 
corpn. for less than the whole loss, & from com- 
promising the action to the prejudice of pltfs., 
& from refusing to allow pltfs. to sue the corpn. 
in his name, he undertook to sue the corpn. for 
the whole loss, &; not to conmromise the action 
otherwise than bond fide : — Held : thity under- 
taking gave pltfs. all the relief to which they were 
entitled before the hearing. — Combcercial union 
Assurance Co, v. IjISter (1874), 9 Ch. App. 483 ; 
43 L. J, Ch. 601, L. JJ. pp > 

w^nnotott^ .----llentd. North British & Mepoantfle Insce. 

V. London. Liverpool & Globe Ineoe. (1876), 46 L. J. Ch. 

648 ; Law Fire Amoe. v, Oakley (1888), 4 T. L. R. 309, 

174. Undertaking not to proceed further — 
Unless authorised by PwrUament.]— The committee 
of management of an incorporated navigation co. 
haying entered into an agreement with a proposed 
railway co., for the sale of the navig^t^n, etc.. 


on a bill being filed by the shareholders in the 
navigation co. to restrain the committee from 
carrying this agreement into effect, it was held that 
the parties to the agreement on the part of the 
railway co. were necessary parties to tne suit ; do 
upon a motion for an injunction for the purposes 
aforesaid, the ct. refused the motion upon the 
committee undertaking to do nothing in the matter 
unless authorised by Parliament, do the railway co. 
undertaking to permit pltfs. to be heard in Parlia- 
ment against the proposed railway bill. — ^Parker 
V. River Dunn Navigation Co. (1847), 1 De G. 
do Sm. 192 ; 9 L. T. O, S. 292 ; 11 Jur. 624 ; 63 
E. R. 1028. 

AnnotationB Beld. Stevens v. South Devon Ry. (1861), 

13 Beav. 48 ; Hare v. L. do N. W. Ry. (1861), 30 L. J. Oh. 

817. 


176. Without leave of court.] — On an 
application for an injunction to restrain a railway 
CO. from taking proceedings to summon a jury 
under the compulsory clauses of the Lands 
Clauses Act, 1846 (c. 18), the ct. thought that pltf. 
would have been entiiJed to an injunction but 
for the circumstance that the time limited for the 
exercise of the compulsory powers was on the point 
of expiring ; but that the doubt as to the vafidity 
of such proceedings after that period, although th^ 
usual notice had been given of the intention of the 
CO. to take the land, was sufficient ground for 
declining to grant the injimction, on the co. under- 
taking not to act on the result of the jury process 
without the leave of the ct. — ^WooD v. North 
Staffordshire Ry. Co. (1849), 3 De G. & Sm. 
368 ; 64 E. R, 519. 

176. Until hearing.] — ^A motion for in- 

junction was by arrangement turned into a motion 
for decree, a time fixed by which pltf. was to 
file anyj affidavits he might desire, do also for 
deft, to file his affidavits in answer ; while deft, 
until the hearing undertook not to continue the 
act complained of, erection of a building to the 
injury or pltf.’s lights, so as to increase the obstruc- 
tion of light. — Clarke t». Clark (1864), 5 New 
Rep. 72 ; 11 L. T. 366 ; 13 W. R. 133 ; evbsequent 
proceedings (1866), 1 Ch. App. 16, L. C. 

177. ,] — The objects of the A. co. 

as stated by art. 3 of its memorandum were (inter 
alia) to raise capital do invest it in such bonds, 
stocks, do securities as therein mentioned ; to sell 
any part of the assets do to accept the consideration 
in cash, shares, or other securities, do to divide 
any assets of the co. in specie among its share- 
holders ; to amalgamate with any person, cos., or 
firms carrying on business of a like nature. The 
D. CO. carried on a similar business. The A. co. 
agreed with the D. co. to sell to the D. co, all its 
assets, except 3,326 £2 shares in the D. co. which 
the A. co. held, for £60,991, to be satisfied as to 
£69,736 by allotment of 29,868, fully paid-up 
shares of £2 each in the D. co., do the Dalance of 
£1,266 in cash or fully paid-up shares at the option 
of the A. CO. It was provided by the agreement 
that the shares so allotted dt the shares in the D. 
CO. already held by the A. co. were to be divided 
among the shareholders of the A. co. in manner 
therein mentioned. It was doubtful whether the 
mode of division was not illegal as interfering with 
the rights of the shareholders under the memo- 
randum do arts. : — Held : the proposed divii^on 
of shares, being a matter with which the D. co. 
had nothing to do, did not, even if illegal, affect 
the validity of the a^preement for sale, do that an 
interlocutory injunction to prevent the A. co. from 
carrying the agreement into effect had been pro- 
perly refused on'an undertaking by the A. co. not 

mvide the shares till after Qie trial otherwise 
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than in accordance with the rights of the ahare- | 
holders under the memorandum & arts. — ^W all v» 
London & Northebn Assets Corpn., [1808] 2 
Oh. 469 ; 67 L. J. Oh- 596 ; 79 L. T. 249 ; 47 W. B. 
210; 14 T, L. R. 647, 0. A. 

Annotaiiona : — Xentd. Torbook r. Westburyt f 1902] 2 Cb. 
871 ; Blwood V. Henderson^s Transvaal E^tes (1908), 

77 L. J. Ob. 486. 

178 . Undertaking not to continue acts com- 
plained of.] — On deft, undertaking not to attempt 
to induce certain persons to break tlieir contracts, 
the ct. refused an injunction to restrain him either 
from persuading persons not to enter into contracts 
or from inducing persons to go out on strike. — 
Wright v. Hennessey (1894), 11 T. L. R. 14, 
O. C* 

179 . .] — Raleigh Printing & Publish- 

ing Co. V. Arthur (1896), 40 Sol. Jo. 781, 813. 

180 . Undertaking to submit plans of proposed 
building to plaintiff.] — Smith v. Baxter, No. 1179, 
post* 

(b) Account in lieu of Injunction, 

181 . If justice thereby secured to plaintiff.] — 

Where an undertaking by deft, to keep an account 
will afford to the ct. ample means of doing justice 
to pltf., should his legal right be established, the 
ct. rarely grants the interim injunction. The 
profits made by deft, are generally no very 
inadequate compensation to pltf. for the infringe- 
ment. But should it turn out, as it not un- 
frequently does, notwithstanding the favourable 
opinion the ct. may entertain of pltf.’s case, that 
nevertheless he was not entitled to the injunction, 
in what way can the ct. compensate deft. ? Let 
this motion for an injunction stand over until 
after the trial of the action, deft, undertaking to 
keep an account of all moneys received by him in 
respect of his having sold carriage wheels con- 
structed upon the principle of pltf.’s invention 
(per Cur.). — Jones v, Pearce (1831), 1 Web. Pat. 
Cas. 121 ; 2 Coop. temp. Cott. 68 ; 47 E. R. 1049. 

Ig2, ,] — (1) An injunction will not be 

granted where irreparable mischief would ensue. 

The legal right or a pltf. ought to be established 
beyond all possibility^ of doubt, before the ct. will 
bo justified in granting an injunction which, by 
stopping extensive works, will do a mischief to 
deft, that, if pltf. do not succeed can never be 
repaired (Lord Cottenham, 0.). 

(2) The object of the ct. is to preserve to each 
party the benefit he is entitled to, \mtil the ques- 
tion of right is tried, & that may be entirely 
secured by deft, undertaking to keep an account 
(Lord Cottenham, C.). — ^Nbilson v, Forman 
(1841), 2 Coop. temp. Cott. 61 ; 47 E. R. 1050 ; 
8ub nom. Nbilson v. Thompson, 1 Web. Pat. Cas. 
278, li. C, 

Annotations ; — Aa to (1) Re!d. Stevons v, Eoating (1847), 
2 Ph. 333 ; Davenpoit v. Jepsou (1862), 4 De Q. F. & J. 
440 ; Plimpton v. SplUer (1876), 4 Ch. D. 286. 

188 . •] — ^North Union Ry. Co. v. Bolton 


& Preston Ry. Oo. (1843), 3 Ry. & Can. Gas. 
346 i 1 L. T. O. S. 478. 

Awnouaum .'^Befd. Aldis v. Fraser (1852), 15 Beav. 215. 

184 . .] — Cory v. Yarmouth & Norwich 

Ry. Co,, No, 122, ante. 

-.] — ^Where, upon motion for an injtmc- 
tion in a matter involving the nmking of profits, 
the granting of the injunction is suspended, it 
is the usual practice to direct deft, to keep an 
account of profits in the meantime. — Swallow v. 
Wallingford (1848), 11 L. T. O. S. 217 ; 12 Jur. 
403, L. C. 

Igg, ,] — The biU was filed to restrain the 

oo. from running certain trains without stopping 
at the S. station for the purpose of refreshment of 
passengers, in violation of a contract between 
pltf. the CO. for that purpose. Upon the motion 
for the injunction being made, the Vice-Chancellor, 
before granting it, required pltf, to establish Ms 
right at law, the co. imdertaking to keep certain 
accounts. Proceedings were accordingly taken at 
law, & resulted in favour of pltf. Upon the 
application for the injunction being thereupon 
renewed, the co, asked for a case to a ct, of law, 
upon a question of law which they by inadvertence 
had omitted to have tried under the former 
proceedings, & they resisted the injunction being 
granted in the meantime. The Vice-Chancellor 
thought the co. entitled to a case, but granted an 
interim injunction to pltf. Upon appeal the 
Lord Chancellor discharged that part of the 
Vice-Chancellor’s order which granted an interim 
injunction, & in lieu thereof required an under- 
taking from the co. not only to keep the accounts 
which had been directed in the first instance, but 
also to pay what might be found due to pltf. for 
the injury he might sustain by their continuing 
to run their trains in the manner complained of. 
A case was accordingly taken at law, & the opinion 
thereon was in favour of pltf. Pending the pro- 
ceedings at law pltf.’s interest under the covenant 
ceased, & the injunction became unnecessary. 
The ct. on motion by pltf. for the costs of the 
proceedings at law & in eq^uity, & for a reference 
to take the accomats which the co. had been 
ordered to keep, made an order for a reference, but 
reserved its direction as to the costs, on the ground 
that they might possibly be affected by the result 
of the account. — Rigby v. Great Western Ry. 
Co. (1849), 19 L. J. Ch. 470 ; 14 Jur. 710. 

Annotations: — Befd. Wood v. Charing Cross By. (1863), 
33 Beav. 290 ; Lyde v. Eastern Bengal liy. (1866), 36 
Beav. 10. 

187. award made by comrs. under 

an Act of Parliament empowering a co. to take the 
lands of an infant for a canal, since converted into 
a railroad, was informal. So it was repudiated by 
the infant on attaining twenty-one. No subse- 
quent steps were taken either to fix the price of 
the land or the amount of rentcharge to be paid ; 
but a rent was paid, which was, however, varied 


178 i. Undertaking not to continue 
acts complained of .] — ^AppuBBr v. Erie 
Tobacco Co. (1910), 17 O. W. B. 931 ; 
2 O. W. N. 449 ; 22 O. L. B. 533.— 

CAN. 

o. Where permission given to 
continue granted pormission 

to W., an adjoining owner, to dig a 
drain partly on his land, for the puinpose 
of draining a pit on the lands of W. 
which had been in use for some years. 
A: which it was alleged had created a 
nuisance : — Held : P., after having 

granted the permission Sc lying by so 
long, was not in a position to obtain 
aomterlooutory injunction restraining 
such nuisance, unless ho could show 


that the nuisance had increased of late 
beyond what It formerly was. — Swan 
V. Adams (1876), 23 Qr. 22().-— CAN. 

p. Undertaking to remove obAruc- 
Uon.] — The injunction was suspended 
for one year to enable deft, to remove 
obstruotions complained of. — I hde v. 
Starr (1910), 16 O. W. B. 473; ^21 
O. L. B. 407 ; 1 O. W. N. 909.— CAN. 

q. Underitiking to settle compensa- 
fion.] — ^NNATYNB V. SUBURBAN 
Rapid Transit Oo. (1904), 16 Man. 
L. B. 7.— CAN. 

r. Injunction by conseidi] — Defts., 
in 1918. sought on order to suspend lor 
a few week^he operation of an Injunc- 
tion oontwed in a consent judgment 


S ronouncod In January, 1916 : — Held : 

16 ot. had no jurisdioUon to make the 
order. There is no law which enables 
the ot. to sanction the breach of a 
contract or the violation of a judgment 
granting on injunction. — ^Lewis v, 
CHATHAM Gas Oo. (1918), 42 0. L. R. 
102 ; 13 O. W. N. 431.— CAN, 

PART in. SECT. 1, SUB-SBOT. 8.— 


IT. 1. S 
B. (b). 


t. Where legal title dowtful.] — 
Where the evidence adduced leaves 
it doubtful as to the person to whom 
a trading concern belongs the ot. will 
not at the.lnstanoe ot a party rfaimltig 
an interest in the funds Invested therein, 

0 c 2 
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Injunction. 


Sect* 1 . — Discreiioii of court: Sub-sect, 3, B, (6). 
Sects, 2, 3, 4, 5 6. Part IV, Sect, 1 ; Sub- 

sect, 1,] 

from time to time, &, with the exception of a 
Bmall part, which was given up to the landlord, 
the CO. remained in possession of the greater 
part of the land. Fifty-seven years after disputes 
arose, & each party gave the other notice to quit 
such part of the land taken by the co. as each 
held. The co. then filed a bill, asking for a con- 
veyance of the lands comprised in the award, & 
to restrain defts. from making a bridge over the 
railroad : — Meld : the mistakes of the mutual 
agents of the parties acting under the compulsory 
clauses of the Act of Parliament, could not bind 
the land or give vitality to an informal award on 
such a contract, & the co. could not ask for a 
conveyance of the lands on their securing a per- 
petual rentcharge of £14 a year to defts., as stated 
in the award. 

The ct. refused to restrain defts. from using the 
biidge which had boon completed, upon their 
undertaking to keep an account of all coal & goods 
wliich should pass over it. — Somerset Coal Canal 
Co. V, Harcourt (1857), 24 Beav. 671 ; 27 L. J. 
Ch. 139 ; 30 L. T. O. S. 194 ; 4 Jur. N. S. 1 ; 6 
W. R. 96 ; 63 IS. R. 478 ; on appeal (1858), 2 
Do G. & J. 596, L. C. 

Annotations .•—Reid. Mold V, Whoatcroft (1859), 27 Beav. 

510. Mentd. Martiu v, L. G. & D. Ry. (1866), 1 Gh. App. 

501 ; River Lee Navigation Gonservalors v. Button (1881), 

6 App. Gas. 685. 

188 . — Elwes V, Payne, No. 137, ante, 

189 . _ — Pltf. having brought an action 
against defts^ for infringement of a patent granted 
in 1881 moved for an interlocutory injunction 
until the trial of the action, to restrain defts. from 
selling certain articles which pltf. alleged were 
infringements of his patent : — Held : in the case 
of a new patent, if deft, disputes the validity of 
the patent, & shows a case to be tried, an inter- 
locutory injunction will not be granted, but defts. 
must undertake to keep an accoimt of the profits 
made by the sale of the articles of which pltf. 
complains, & in this case, on defts. undertaMng 
to keep such an account without prejudice to any 
question, the motion should stand over till the 
trial of the action. — Lister v, Norton Brothers 
& Co., IVTD. (1884), 1 R. P. C. 114; Griffin’s 
Patent Cases, 148. 

190. .] — The patentee of a compass card 

brought an action for infringement, & moved for 
an interim injunction. On defts.* undertaking 
not to make the M. card & to keep an account of 
the H. cards sold by them, no order was made. 
The validity of the patent had been previously 
upheld in an action against B. in England in the 
High Ct., & the patent had also, in an action 
against M. come imdor the consideration of the 
Ct. of Appeal in Ireland, in which last case it was 
held that the M. card was an infringement, but the 
ct. stayed the execution of the injunction pending 
an appeal to the House of Lords. In the present 
action defts., after their undertaking, commenced 
to make & sell the P. card. Pltf. moved for an 
interim injunction to restrain them, alleging that 
the P. card was the same as the M. card : — Held : 
the P. card was practically the same as the M. 
card ; but, on the balance of convenience, an 
injunction was not granted, although defts. were 
ordered to give an undertaking to keep an account. 
— Thomson v, Hughes (1890), 7 R. P. C. 71. 


191 . .1 — Pltfs. as owners of a patent of 

1893, the validity of which had not been estab- 
lished by legal process, brought an action for 
infringement, & moved toi^ an interlocutory 
injunction. Defts. had advertised but had not 
begun to sell any of the alleged infringing articles 
at the commencement of the action. In oppe^i- 
tion to the motion, they challenged the v^dity 
of the patent, on the ground of anticipation, by 
matters of common knowledge, &; by a prior 
patent : — Held : an injunction ought not to bo 
granted, on defts. undertaking to keep an account 
of their sales. — Holophanb, Ittd., O’Clery & 
Davis v, Berend (O.) & Co., Ltd. (1897), 15 
R. P. C. 18. 

192 . .] — In an action by certain members 

of a partnership firm, which had been dissolved, 
to restrain another member of the late firm from 
{inter alia) attending the patients of the firm at 
his private house : — Held : upon the true con- 
struction of the restrictive clause in the partner- 
ship deed, the ct. would not grant an interim 
injunction, deft, undertaking to keep an account. — 
Clifford v, Phillips (1907), 51 Sol. Jo. 748. 

193 . .]-~Mills V, Fox Films Co. (1923), 

58 L. Jo. 611. 

See Copyright, Vol. XIII., pp. 191, 206, 206, 
222, 224, Nos. 250, 406, 414, 604, 634, 635. 


Sect. 2.— AT WHAT STAGE GRANTED. 

194. Whether granted after decision — To pre- 
serve property pending appeal.] — ^\^nlere a bill has 
been dismissed & the decree has been enrolled, the 
ct. has exhausted its jurisdiction in that suit, & 
will not grant an injunction to preserve the 
property which was in question in the cause 
pending an appeal to the House of Lords ; & 
where pltf. is desirous of having the property thus 
temporarily protected, it is incumbent on him to 
see that the decree is framed so as to keep alive 
the jurisdiction pending the appeal. — Galloway 
V, London Corpn. (No. 2) (1865), 3 De G. J. & Sm. 
69 ; 12 L. T. 623 ; 11 Jur. N. S. 537 ; 13 W. R. 
933 ; 46 E. R. 660, L. JJ. 

Annotations : — Oonsd. Polini v. Gray, Sturla v, Freccia 

(1879), 12 Gh. D. 438. Distd. Swanston v, Twickenham 

L. B. (1879), 11 Gh. D. 838. 

195. .] — When an action has been 

altogether dismissed by a Div. Ct. no order can bo 
made under B. S. C., 1875, Ord. 68, r. 16, to stay 
proceedings pending an appeal ; but the Ct. of 
Appeal will, in a proper case, grant an injunction 
to restrain any of the parties parting with pro- 
perty till the hearing of the appeal. — Wilson v. 
Church (1879), 11 Ch. D. 676 ; 48 L. J. Ch. 690 ; 
27 W. R. 843, C. A. 

AnnotaUona: — ^Reld. Otto v. Lindford (1881), 18 Gh. D. 

394 ; Chopper v. Smith (1883), 24 (^. D. 305. 

196. .] — A decree was made in three 

suits for the administration of the personal estate 
of an intestate, directing the usual inquiry as to her 
next of kin. A certificate was made finding 
five persons of the name of F., who were resident 
abroad, to be the next of kin, & an order was 
made for distribution of the fimd in ct. among 
them. S., who had not been a party to the 
proceedings, applied by motion to stay the distribu- 
tion of the fund, alleging herself to be next of kin. 
The Vice-Chancellor suspended the giving out 


testrain the carrying on of the httBinesB, 
but will direct an account of the deal- 
ings thereof to be kept. — S mith v. 
Smith (1878), 85 Or. 317.--CAN. 


PART 111. SECT, 2. 

a. When act completed,] — Interim 
interdict against an act already oom- 


S leted cannot be granted. — G len v, 
lALEDONiAN Bt. Go. (1868), 6 Idaoph. 
(Gt. of Sees.) 797 ; 40 So. Jur. 484>—- 
SOOT. 
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Part IV;— Perpetual Injunctions. 


of the order, & directed his chief clerk to inquire 
whether S. had made out a primd faHe case, & 
the chief clerk finding that she had not, the Vice- 
Chancellor directed the order to be given out 
without prejudice to any independent pro- 
ceeding by 8. Four of the five shares were at 
once transferred to foiur of the persons found 
entitled ; the fifth remained in ct. Two of the 
shares which had been transferred were sold out, 
& the proceeds received by the vendors. 8. then 
commenced an action, & obtained in it an order 
granting an injimction to restrain any dealing 
with the three shares which had not been sold, & 
directing an inquiry who were the next of kin, 
& this order was subsequently directed ^ be 
taken as made in the three suits as well as in the 
action. The chief clerk again found the F. family 
to be the next of kin. The action & a summons 
to vary the certificate were heard before the 
Vice-Chancellor, who dismissed the summons & 
the action, but continued the injunction in the 
three causes until further order. S. appealed, & 
the Ct. of Appeal afilrmed the decision of the Vice- 
Chancellor dismissing her bill, but 8. being about 
to appeal to the House of Jjords : — Held : as, if 
8. ultimately succeeded in the House of Ix>rds, 
her success would be useless unless the fund was 
protected in the meantime, the injunction ought 
to be continued pending the appeal. 

The principle which underlies all orders for 
the preservation of property pending litigation 


is this, that the ultimately successtul party in the 
litigation is to reap the fruits of that litigation, 
& not obtain merely a barren success (Jbssbl, 
M.B.).— POLINI V. Okay, Sturla. ». ItooraA 
(187B), 12 Ch. D. 438 ; 41 L. T. 173 ; 28 W. B. 
360, 0. A. 


Sect. 3.— THREATENED DAMAGE. 

See Pai‘t VI., post 


Sect. 4.— MANDATORY INJUNCTION. 

See Part V., Sect. 2, post. 


Sect. 5.— FORM OF ORDER. 

See Part XI., Sect. 5, sub-sect. 1, post. 


Sect. C.— EFFECT OF ORDER. 

197. Order does not affect decision in cause.] — 

\r\ interlocutory order for an injunction cannot be 
considered in argument as affecting the ultunato 
decision of a cause. — Drew v, Harman (1818), 
6 Price, 319; 146 E. R. 020. 


Part IV. — Perpetual Injunctions. 


Sect. 1,— WHEN GRANTED. 

Sub-sect. 1. — ^Must be Cause of Action. 

198. General rule.] — To call for the exercise 
of that power [to g^ant an injunction] it would be 
necessary to show that there was an actionable 
wrong well laid, & if the statement only showed a 
part of that which was necessary to make up a 


cause of action, that is to say, if special damage 
was necessary to the maintenance of the action, 
& that special damage was not shown, a tort 
in the eye of the law would not be disclosed, the 
case would not be within those provisions, & no 
injunction would be granted (Lord Hbrschell, 
O.), — White v, Melijn, [1895] A. C 154 ; 64 
L. J. Ch. 308 ; 72 L. T. 334 ; 59 J. P. 628 ; 43 


PART 111. SECT. 6. 

1971. Order does not affect decision in 
cause,}^IrUerim injunction had been 
affirmed on ap];>eal before tbe hearing 
of the oauae : — Held : that decision 
was not blading on the trial jud^. 
Sc did not vest him of the rosponsibility 
of deciding the case upon the merits 
of the heaj^g. — Fbaser v. Canadian 
Pacific Rt. Co. (1908), 8 W. L. R. 
380 ; 17 Man. L. R. 607 ; 8 Can. Ry. 
Caa. 205.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

198 1. General rule.] — A. pleading on 
equitable grounds must state facts 
showing that a ot. of equity would 
give the relief which the party pleading 
olaims. In an action for obtaining a 
deed by fraud, it is no answer on equit- 
able groimds, to a plea of Stat. Limita- 
tions, that the action was brought 
within six years after notice to pltf. 
of the fraud ; for that, without show- 
ing a title to any other relief, would 
not entitle pltf. to an injunction in 
equity. — Ubquhart v. McPherson 
1877), 3 V. L. R. 65— AUS. 

198 11. .] — Declaration for break- 
ing & entering pltf.'s oLoae & cutting 
Sc oarrying away the grain. Plea, 
on eqnitame grounds, that idtf. held 
the land under an indenture of lease 
from deft., on the negotiation for Sc 
execution of which it was orally agreed 
between them, Sc the true agreement 
was, that deft, should have the right 


to enter & harvest the crop then in 
the ground sowed by him : that when 
the lease was executed a reservation 
of such right in it was suggested, but 
omitted on pltf. *8 assurance that it was 
unnecessary, as the agroeniont between 
them was well understood. Sc deft, 
would bo allowed to take the crop ; Sc 
that the entry, etc., in pursuance of 
such agreement, was the trespass com- 
plained of : — Held : as equity in such 
a case would decree speolflo perform- 
ance, there was woimd for a perpetual 
injimction against this action. — 
MoGinnbss V. Kennedy (1869), 29 
U. C. R. 93.— CAN. 


198 iU. 


.]— A.-a. V. Fraser 


1878), 3 R. & C. 351. — CAN. 

198 iv. .] — An action olaimlng 

LU Injunction restraining defts. from 
emoving any more top soil from pltf.'s 
and, or any clay other than that 
eforred to in the agreement, for a 
nandatory order requiring defts. to 
estore top soil for damages, reforma- 
lon of the deed & agreement in 
luestion, dismissed without prejudice 

0 any action whioh pltf. might bring 
kfterApr. 1, 1913,inrespeotof any claim 
or breach of agreement respeoting top 
oil, at whioh time defts.' right under 
he agreement would expire. — 
lALLAOHER V. ONTARIO SBWBR PIPK 

to. a?12), 21 O. W. R. 660, 1002 ; 

1 O. W. N. 742, 1240 ; 8 D. L. R. 394. 
-CAN. 

108 V. -It was contended that 


pltf. had a sufficient interest in the 
3 oll to entitle him to object to the 
working of minerals in or under it 
without his consent: — Held: pltf.'s 
fight being limited to the receipt of 
rents for the life of his lessor. Sc u^re 
being no evidence that the security 
of those rents would bo in any d€«T©o 
impaired by anything defts. had donu 
or might do, or that the enjoyment of 
the right vested in pltf. had been or 
vould be interfered with by them, the 
3 t. refused to grant an injunction.— 
riTURAM MUKERJI V. COHBN (1906), 
[. L. R. 33 Calc. 203.— IND, 

198 vl. .1— Pltf., a Roman 

::!athollc, was appointed to give manual 
instruction in a national school under 
Presbyterian management. Deft, called 
\ meeting ot parents of ohlldren at- 
»nding the school, at whioh several 
3 f those present oamo to an arrange- 
ment to withdraw their children from 
^he sohool. The result of this aotlon 
ivas to injure pltf. by reducing her 
lalary, whioh depended on a oaplta- 
don grant. In an action brought by 
pltf., nlalTnlng on injunction Sc damages: 
—Held : deft, with other parents 
withdrew their children from the 
sohool. Sc snob withdrawal v|6ulted in 
loss to pltf. ; but the object of tbe 
3 omb^ailon was not unlawful. Sc no 
unlawful means were used to attain it, 
te therefore pltf. had no cause ot action, 
— SWBBNBT V. OOOTB, U906] 1 I. R, 
51* 92, [19071 1 I. R. 233 ; 41 I. h, T. 
117.— IR. 
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Injunction. 


Sect, 1 . — When granted : 8 t 4 b*aeds, 1 dBr2.] 

W. R. 363 ; 11 T. L. B. 236 ; 11 B. 141, H. L. ; 
reveg. S. O. suh nom. Meij:jn r. White, [1894] 
3 Ch. 276, O. A. 

AnnatationB : — ^Befd. Dunlop Pneumatio Tyro Co. v. Maison 
Talbot, Shrewsbury & Talbot & Weigel, Clipper Pneu- 
matic Tyre Co. v. Maison Talbot, Shrewsbury Sc Talbot 
Sc Weigel (1901h 20 T. L. K. 679 ; Cundey v. Lerwlll Sc 
Pike (1908), 99 L. T. 273 ; British Ry. Traffic & Eleotrlo 
Co. V, C. H. C. Co. Sc L. C. C., [1922] 2 K. B. 260. Mentd. 
BulUvant v. Wright (1897), 18 T. L. R. 201 ; Empire 
T 3 rpesettlng Machine Co. of New York v. Linotype Co. 
(1898), 79 L. T. 8 ; Hubbuck v, Wilkinson, Hey wood Sc 
Clark, [1899] 1 Q. B. 86 ; Royal Baking Powder Co. v, 
Wright, Crossley (1900), 18 R. P. C. 95 ; Alcott v. Millar's 
Karri Sc Jarrah Forests (1904), 91 L. T. 722 ; Lyno u. 
NichoUs (1906), 23 T. L. K. 86. 

199. -.] — An action does not lie against a 
married woman at the suit of her husband claiming 
an injunction to restrain her from pledging his 
credit so as to cause him damage, there having 
been no prohibition by the husband, because the 
act of pledging another’s credit so as to cause him 
damage gives rise to an action in tort, & Married 
Women’s Property Act, 1882 (c. 75), s. 12, a hus- 
band cannot sue his wife in tort, & the ct. will not 
grant an injunction restraining an act which does 
not give rise to a cause of action. — Webster v» 
Webster, [1910] 1 K. B. 714 ; 85 L. J. K. B. 091 ; 
114 L. T. 701 ; 82 T. L. R. 290. 

Annotation: — Mentd. Hulton v. Hulton, [1916] 2 K. B* 
642. 

200. .] — ^An exclusive right to take photo- 

graphs is not a form of property known to the law. 

The promoters of a dog show purposed to assign 
the sole photographic rights in connection with the 
show. The assignee purported to assign to pltfs. 
the sole press photographic rights at the show. 
The promoters of the show did not cause any notice 
to be placed on the tickets of admission or other- 
wise forbid the taking of photographs at the show. 
An independent photographer took photographs 
of the dogs exhibited & sold certain of them to 


defte., & defts. published the photographs so 
bought in an illustrated joun^d. In an action 
by pltfs. for an injunction to restrain them from 
continuing to do so ; — Held : the action would 
not lie, inasmuch as the promoters of the dog 
show had, in law, no exclusive right of photo- 
graphing an^hing there, dfc therefore could not 
assign that right as property. They could have 
acquired such a right by contract by mak ing 
conditions as to admission, but they had not done 
so, & therefore pltfs. had failed to make out any 
cause of action. — Sports & General Press 
Agency, Ltd. v, “ Our Dogs ” Publishing Co., 
Ltd., [1917] 2 K. B. 126 ; 86 L. J. K. B. 702 ; 
116 L. T. 620 ; 33 T. L. R. 204 ; 01 Sol. Jo. 299, 
0. A. 


SuB-SECJT. 2 . — Legal Bight. 

201. There must be a legal right.] — ^Motion 
by the King’s patentees for an injimction to stop 
the sale of English bibles printed beyond the seas. 
Denied till the validity of the patent had been 
tried at law. 

I do not apprehend the Chancery to be in the 
least a ct. of state ; neither can 1 grant an injunc- 
tion in any case, but where a man has a plain 
right to be quieted in it (Lord Guilford, Lord 
Keeper). — ^Anon. (1082), 1 Vem. 120 ; 23 E. R. 
367. 

202. .] — ^Where there is any doubt as to 

the exclusive legal title of a party claiming an 
injunction in aid of that legal title, the ct. will 
not exercise jurisdiction without giving an oppor- 
tunity of trying the legal title by proceedings 
at law. 

I can only make the order [dissolving the injunc- 
tion] as to the party who applies. The injunction, 
in my opinion, ought not to stand ; but the 
matter should be put in the course of legal inquiry 


198 vU. 


-.] — In order to warrant 


the irranting of an Intordiot, the party 
applying for it must satisfy the ct. 
that a wrong has been done, or 
threatened to bo done, by the party 
against whom ho applies. — King v, 
Hamilton (1844), 6 Dunl. (Ct. of Soss.) 
399 ; 16 So. Jur. 207.— SCOT. 

108 viii. .] — Pltf., after alleging 

in his declaration that he was a tax- 
payer, soorotary to the Memufaoturors’ 
Assoon. Sc interested in the due 
observanoe of Customs Aot, 1906, Sc 
that deft., as Treasurer of the colony, 
was permitting to be imported into 
the oolony printed oatalogues in paroels 
under a certain weight without pay- 
ment of the duty by the said Aot 
provided, prayed for a declaration that 
deft, was not entitled to give such 
permission. Sc for an interdict restrain- 
inghim from wanting such perndraJon ; 
— Heid : in the absence of any aver- 
ment of special damage or of breaches 
of duty, owing to pltf., or of intonge- 
ment of any right belonging to Stf., 
the declaration disclosed no cause of 
action at the suit of pltf. — Bagnall 

a (1907), 24 

S. O. 470 ; 17 0. T. R. 689.— S. AF. 

PART IV, SECT. 1, SUB-SECT. 2. 

^ ® rtoW.] — 
The owner of land through vmich a 
stream flowed into land on which a 
former proprietor had erected a mill- 

book the water Sc 

damaged in which he estabUi^d Ue 


legal right. Sc now applied for a per- 
petual injunction : — Ileld : the small 
amount of damages occasioned was 
not a sufllcient reason for withholding 
the aid of the ot.. Sc pltf., having 
established a clear right both at law 
Sc in chancery, was entitled to a per- 
petual injunction to stay furthe): 
trespass. — Wright v. Turner (1863), 
10 Or. 67.— CAN. 

201 ii. .] — Kerr Co., Ltd. v, 

Seely (1910), 40 N. B. R. 8.— CAN. 

201 iii. .) — Godson t?. MoLeod 

(1913), 24 0. W.R. 665; 4 O. W. N. 
1205 ; 10 D. L. R. 619.— CAN, 

201 iv. .] — ^An injimction will not 

go to restrain the action of the taxing 
power except whore it may be necessary 
to protect the rights of the citizen whose 
property is taxed Sc who has no remedy 
by the ordinary process of law. — 
Smart Hardware, etc. Co. Sc Smart 
V, Melfort (1915), 32 W. L. R. 382 ; 
9 W. W. R. 134 ; 24 D. L. R. 640.— 
CAN. 


201 V. 


-.] — ^Under Specific Relief 


Aot, 1877, s. 64. The ot. may grant 
a perpetual injunction against a deft, 
who invades or threatens to invade a 
pltf. *8 right in oases there specified, 
Sc inter cilia, when the invasion is such 
that pecuidary compensation would 
not anord adequate relief. The rule 
so laid down diners from the rule upon 
which the deoisions are based in 
English law. In the latter the right 
to an injunction is a primd facie right 
to which a pltf. Is entitled on proof 
that material injury has been sustuned, 
provided that no oircumstanoes are 
disclosed to deprive him of that vrimd 
pusU ^ht. — Botson V, Deane (1698), 
I. L. g; 22 Mad. 251.— IND. 


201 vi. .]— Apaji Patil v. Apa 

(1902), I. L. R. 26 Bom. 735.— IND. 


201 vii. .] — ^An interdict of a sale 

of horses at the instance of a party 
alleging himself to be a creditor of the 
seller, but having no constituted claim, 
refused as incompetent, although it 
was averred that the object of the seller 
was to defeat the right of the creditor. 
— (Commercial Bank t>. Gilchrist 
(1831), 9 Sh. (Ct. of Soss.) 646.— SCOT. 


201 viii. .1 — A petition to the 

sheriff at the instance of the presentee 
to a parish, praying that certain parties 
should be interdicted from parting with 
or destroying a letter alleged to contain 
statements mjurioiis to him, held to 
be incompetent, in respect that there 
was no proper tlUo or Interest set forth 
in the petition. Sc petitioner had not 
brought any action In which the letter 
might be required as evidence, or stated 
any intention of doix^ so. — Barclay 
V. Gifford (1843), 6 Dunl. (Ot. of 
Sess.) 1136 : 15 So. Jur. 452.— BOOT. 


201 is. 


-.] — ^Whero a proprietor. 


pending a declarator of a publfo tight 
of way through certain footpaths In 
his grounds, applied for an Interdict 
against parties trespassing upon them, 
or pulling down the walls or fences Sc 
the interdict had been granted, the 
ot. in respect that he had produced no 
title, Instruoting a primd fade right to 
the sea shore (wnioh was Included In the 
interdict sought) recalled the interdict, 
in so far as it xnlght apply to prevent 
persons passing along the beach but 
continued it Quoad netra* — Morton 
(Earl) v. Anderson (1846), 8 Dunl. 
j^^ox Sesa.) 1249 j 18 Jur. 698.-— 
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(Lord Cottbnhah, C.). — ^BsAuwEti. ». Hai.- 
COMB (1886), 8 My. & Or. 787 } 40 B. B. 1110, 
Ij* 0« 


; — Apld. Saunders v. Smith (1838). 8 My. & Or. 
711. Reid. Sweet v, Shaw (1839), 3 Jur. il7 ; Jarrold 
V. Houlston (1867), 3 Jur. N. S. 1061. Meiitd. Spiers e. 
Br^ (1868), 6 W. R. 862 ; Hotten e. Arthur (1863), 
5- J Tinsley e. Lacy (1863), 1 Hem. & M. 747 ; 
Chatterton v. Cave (1878), 3 App. Cas. 483. 

208. .] — PicJKPORD V, Grand Junction 

Ry. Co., No. 454, post, 

204. — - — .] — (1) Reasons why, in doubtful 
cases, it is the duty of the ct. to exercise its juris- 
diction by injunction, only where the legal right 
of property has been ascertained. 

(2) The ct. should take into its consideration 
in granting, or withholding, the injunction on 
which side the balance of harm will preponderate. 
-—Spottiswoode V. Clark (1846), 2 Ph. 164 ; 1 
Coop. temp. Cott. 264 ; 8 L. T. O. S. 230 ; 10 
Jur. 1043 ; 47 B. R. 844, L. C. 

AnnoUMons: — As to (1) Be!d. Purser v. Brain (1848), 17 
I'V /• Ch. 141. As to (2) Reid. Dalglish v. Jarvle (1860), 
2 Mao. Sc G. 231. 


205. .] — (1) If apltf. applies for an injunc- 

tion in respect of a violation of a common law 
right, & the existence of that right, or the fact of 
its violation is denied, he must establish his right 
at law, but having done that, he is, excejjt under 
special circumstances, entitled to an injunction 
to prevent a recurrence of that violation. 

(2) For such a purpose the award of an arbi- 
trator is equivalent to a verdict. 

(3) If between the time of the case being 
referred & the award being made there has been 
an alteration in the mode of carrying on' the 
business complained of, it may, if in diminution 
of the cause of injury, bo shown as an answer to 
the application for an injimction ; but if in increase 
of the cause of injury, it need not be the subject 
of a fresh proceeding at law ; that is matter for 
the discretion of the Ct. of Equity. 

(4) Pltf. brought an action to recover damages 
for an injury to his business, occasioned by the 
erection of gas works ; the action was referred to 
arbn. ; nearly two years elapsed before the award 
was made, in the course of which time alterations 
in the mode of carrying on the business complained 
of were effected ; two months after the date of 


the award the Injunction was applied for ; — Held : 
there had not been any such acquiescence as to 
deprive pltf. of his right to the injunction. 

He [pltf.] gave notice to applts. of his complaint 
& that complaint not being Ustened to, he brought 
his action. I see no laches whatever to be imputed 
to him in bringing his action at law (Lord Camp- 
bell, C.). — Imperial Gab Light & Coke Co. 
(Directors, etc.) v. Broadbent (1869), 7 H. L. 
Cas. 600 ; 29 L. J. Ch. 377 ; 34 L. T. O. S. 1 ; 
23 J. P. 675 ; 5 Jur. N. S. 1319 ; 11 E. R. 239, 
H. L. ; affg. S. C. sub nom. Broadbent v. Im- 
perial Gas Co. (1857). 7 De G, M. & G. 436, L. C. 
AnnotaHons : — As to (1) oonsd. Shelter v. City of London 
Eleotrlo Lighting Co., Meux's Brewery Co. v. London 
Eleotrlo Lighting Co» [1896] 1 Ch. 287 : A.-G. v. Bir- 
mlngham* Tame Sc Rea Drainage Board, [19101 1 Ch. 
48. Rnd. Crmnp v. Lambert (1867). 17 L. T. 133 ; 
A.-G. V. (^mbridro Consumers Gas Co. (1868), 4 Ch. Apv* 
71 ; Jordeson v, Sutton, Southooates Sc Drypool Gas Co., 
[1898] 2 Ch. 614 ; Cowper v. Laidler, [19031 2 Ch. 337 : 
Prloe^s Patent Candle Co. v. L. C. C. (1908), 78 L. J.Ch.l; 
Wood V, Conway Corpn., [1914] 2 Ch. 47 ; Stollmoyer v. 
Petroleum Development <jo., [1918] A. C. 498, n. ; Slack 
V, Leeds Industrial Co-op. Soc., [1923] 1 Ch. 461. As to 
(2) Reid. Clowes v. Staffordshire Potteries Waterworks 
Co. (1872), 8 Ch. App. 126. Generally, Mentd. South- 
ampton & Itcbln Floating Bridge Co. v, Southampton 
L. B. of Health (1868), 4 Jur. N. S. 1298 ; Ware v. Regent's 
Canal Co. (1858), 8 De G. & J. 212 ; lie Brogden Sc Llynyi 
Valley Ry. (I860), 9 0. B. N. S. 229 ; New River (3o. 
Johnson U860), 9 E. de E. 485 ; Ba|^ e. L. Sc N. W. 
Ry. (1861), 7 H. dt N. 428 : R. v. Cheshire Clerk of the 
Peaoe (1864), 4 New Rep. 167 ; Coe v. Wise (1866). L. R. 


1 Q. B. 711: Dung^ v. London Corpn. (1869), 38 L. J. 
O. P. 298 : Ferrar v, OlW of London Sewers Comrs. (1869), 
L. R. 4 Exoh. 227 ; Hammersmith, eto. Ry. v. Brand 
(1869), L. R. 4 H. L. 171 ; Bedford v. Dawson (1876), 
39 J. P. 804 ; Saunby v. London (Ontario) Water Comrs., 
[1906] A. C. 110. 

206. .] — A CO. which purchases the land 

of a riparian owner stands in the same situation 
as he did with respect to the water rights con- 
nected with that land. 

A canal co. was established by certain Acts of 
Parliament. The Acts gave the canal proprietors 
rights as to taking water from streams within the 
distance of 2,000 yards, for the purpose of making 
& maintaining the canal. They purchased a mill 
on a stream, from which stream they had the right 
to take water. In this way they^ became ripanan 
owners. As such they were entitled to the flow 
of water from brooks & streams running into 
that stream, subject only to the rights which other 
riparian owners at the uwer pait of the stream 
might lawfully exercise. The directors of a water- 
works CO. purchased a mill on the upper part of the 
same stream. Sc so became riparian owners as the 
owner of that mill had boon. They not only used 
the water for the purposes & in the manner allowed 
by law to every riparian owner, but collected it 
into a permanent reservoir for the supply of an 
adjacent town. Sc claimed, as their legal right, such 
a user of it : — Held : this use of the water by the 
directors of the waterworks co. was not a reason- 
able use of the stream, such as could justifiably 
be made by an upper riparian owner, Sc the canal 
proprietors, who were also riparian owners, whose 
flow of water was thereby affected, were entitled 
to come into equity, Sc obtain an injunction to 
restrain this use of the water. — Swindon Water- 
works Co. V. Wilts Sc Berks Canal Navigation 
Co. (1875), L. R. 7 H. L. 697 ; 45 L. J. Ch. 638 ; 
33 L. T. 513 ; 40 J. P. 117 ; 24 W. R. 284, H. L ; 
varying 8. C. avib nom. Wilts Sc Berks Canal 
Navigation Co. v. Swindon Waterworks Co. 
(1874), 9 Ch. App. 461, L. JJ. 

Annotations: — Consd. Bonner v. G. W. Ry. (1883), 24 
Ch. D. 1. Mentd. Owen v. Davies, [1874] W. N. 176 ; 
Ormerod v. Todmorden Mill Co. (1883), 11 Q. B. D. 166 ; 
Roberts v. G^vyrfal District Council, [1899] 2 Ch. 608 ; 
McCartney v. Londonderry & Lough Swilly Ry., [1904] 
A. C. 301 ; Attwood v. Llay Main Collieries (1926), 70 
Sol. Jo. 266. 

207. .] — When an injunction is sought in 

aid of a legal right, the ct. is bound to grant 
it if the legal right is established. Therefore 
mere lapse of time ^1 not be a bar to the granting 
of the injunction, unless it would be a bai* to the 
legal right. To an action for an injunction to 
restrain deft, from representing that the business 
carried on by him was the same as that carried on 
by pltf. it was objected that pltf. had known for 
between two Sc three years before issuing his writ 
the facts oh which he relied : — Held : this delay 
was no bar to the action. — ^Pullwood v. Full- 
wood (1878), 9 Ch. D. 176 ; 47 L. J. Ch. 469 ; 26 
W. R. 435 ; svb nom. Fulwood v. Fulwood, 
38 L. T. 380. 

AnnotalioTis : — ^Folld. Rowland v. Miobell (1896), 75 L. T. 
65. Reid. Raggett v. Flndlafer (1873), L. R. 17 Eq. 29 ; 
Evans V. Davis U878), 27 W. R. 286 ; Jamieson v. Jamie- 
son (1898), 15 R. P. C. 169 ; London General Omnibus 
Co. V. Lavell (1900), 83 L. T. 463 : Reliance Rubber Co. 
V. Reliance Tyre Co. (1924), 42 R. P. C. 91. 

208. — — .] — ^Pltf. society, which was registered 
under the Cos. Acts as a co. limited by guarantee, 
was formed for the purpose of enforcing on behalf 
of its members, being the composers,! authors, 

S ublishers or proprietors of musical, literary or 
ramatic works, who alone were eligible as 
members, all rights Sc remedies in respect of the 
public p^ormance of their works. By the arts, 
of assocn. every member who was a publisher 
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Sect, 1 « — When granted: 8uh’‘8ec1s, 2, 3 4.] 

undertook during the period of his membership 
to assign to the society his interest present & 
future in the performing rights of any works which 
had been or should thereafter be published by him, 
&; invested the society with the sole right to 
authorise or forbid the public performance of any 
such works. 

In 1916 a firm of music publishers, being mem- 
bers of pltf. society, assigned by deed to the 
society the performing right of every song the 
right of performance of which they then pos- 
sessed or should thereafter acquire, to be held by 
the society for the period of the assignors* member- 
ship. Subsequently a certain song was written, 
& the copyright in it, together with the right of 
performance, was assigned by the author to the 
said firm. Defts., music hall proprietors, per- 
mitted this song to be publicly sung in their music 
hall without the consent of pltf. society, who sued 
defts. for infringement of their performing rights. 
Pltf 8. claimed an injunction & damages, but they 
ultimately abandoned their claim for damages ; — 
Held : the interest of pltfs. in the performing 


rights being equitable only, they were not entitled 
to obtain a perpetual injunction against an 
infringement of their rights without joining the 
legal owners of the copyright as paities to the 
action. — ^Performing Eight Society, Ltd. v, 
London Theaimj op Varieties, Ltd., [1924] 
A. C. 1 ; 93 L. J. K. B. 33 ; 130 L. T. 460 ; 40 
T. L. E. 62 ; 68 Sol. Jo. 99, H. L. 

Annotation: — Mentd. Imperial Tobacco Co. of India v. 

Bonnan, [1924] A. G. 755. 

200. Legal right must be violated.] — Imperial 
Gas Light & Coke Co. (Directors, etc.) v, 
Broadbent, No. 206, ante. 

210. .] — Pltf. was the owner & occupier 

of a dwelling-house & park which adjoined detts.* 
gasworks. The house was situated at a distance 
of between 400 & 600 yards from the gasworks. 
Immediately adjoining defts.* premises was a 
plantation of trees 16 yards in width & 75 yards 
in length which had been planted by pltf. to screen 
off the gasworks. The fumes & smoke from the 
gasworks were carried by the prevailing wind 
ticross the plantation for a distance of 100 to 200 
yards on to pltf.*s promises & had destroyed & 
injuriously affected them to such an extent that 


209 i. Legal right must be violated .] — 
The right of pltf. to interference of the 
ct. rests not merely on his showing a 
bare legal right, or on his haying 
obtained a verdict establishing it, but 
on bis also showing an interruption 
of that right attended with such actual 
loss or ineonvonienco to him as on 
equitable ground bo prevented. — 
Howatt V. Laird (1851), 1 P. JO. I. 21. 
—CAN. 

209 II. .] — Pltf. & defts. were both 

engaged in furnishing refreshments &. 
dresses to persons wishing to go under 
the Niagara falls ; there was a certain 
public stairway for such persons down 
the bank: defts. intending to injure 
pltf. falsely & maliciou^y, & without 
reasonable or probable cause, repre- 
sented to the public wishing to go down 
the stairway that they had a right to 
prevent them, & forbade & refused to 
allow persons wearing dresses furnished 
by pltf. to pass down, by reason whereof 
hundreds of persons who would have 
procured drosses from pltf., were forced 
& obli^d to got their dresses from 
defts., K pltf. lost the profits of hiring 
his dresses & selling refreshments, etc. ; 
— Held : no violation of any right of 
pltf., therefore no cause of action. — 
Davis v. Barnktt (1866), 26 IJ. O. R. 
109.— CAN. 

209 iii. .) — Beij. Telephone Co. 

V. Belleville Electric Light Co. 
(1886), 12 O. R. 571.— CAN. 


209 iv. .) — ^A railway co.had the 

right by statute to take & use the 
land below high water mark in any 
stream, lake, etc., so far as required 
for the purposes of the railway:— 
Held : the right of the public to have 
access to a harbour, the foreshore of 
which had been taken by the co., 
was subordinate to the rights given to 
the CO., 5c the latter could prevent by 
injunction an interference with the use 
of the foreshore so taken. — Vancouver 
City Oorpn. v. Canadian Pacific Ry. 
Co. (1894), 2.3 S. O. R. 1. — CAN. 


209 V. .]— G ALUGHER V. BONANZA 


209 Vi. 


. ^ :•! — ^Motion to continue 

trial an inienm injimction restrain! 
deft., the president of a Hebr 
eon^^tion, a oorpn. inoorporat 
under Ontario Cos. Act from leasi^ t 
b^ment of the synagogue & fre 
selling pews without the consent of t 
pew-owners. By the constitution 
the oorpn. only pew-owning memb< 

wSi?. property matters : 

Held ; primd facie the action of " 
president in permitting the 


membership to vote on the proposed 
lease was invalid & he should be 
enjoined from carrying out the lease, 
but the selling of pews was a matter 
wholly for tho executive to deal with 
5c tho pew-owners had no right to 
interfere with their discretion. — Gold 
V. Maldaver (1912), 23 O. W. R. 75 ; 
4 O. W. N. 106 ; 6 D. L. R. 333.— CAN. 

209 vii. .) — O’Neil v. Harper 

(1913), 28 O. L. R. 635 ; 4 O. W. N. 
1276.— CAN. 

209 viii. .] — ^An injunction should 

not be sought where the alleged 
trespass is at best only technical 5c 
trivial. — Douglass v. But-len (1913), 
24 O. W. R. 890 ; 4 O. W. N. 1587 ; 
12 D. L. R. 652.— CAN. 

209 ix. .] — The ct. will not 

restrain by Injunction trivial Infringe- 
ments of rights of own ere of land. — 
Bertram v. Builders Assocn. op 
North Winnipeg (1915), 31 W. L. R. 
430 ; 8 W. W. R. 814.— CAN. 

209 X. .] — One of several co- 

sharers in a mehal having begun to 
erect certain kachcha buildings upon the 
common land, another co -sharer, three 
or four days after the building had com- 
menced, brought a suit for an injunc- 
tion to restrain the continuance thereof, 
on tho ground that deft, was ousting 
pltf. as a CO -sharer from a portion of the 
common land. It was found that deft, 
was building upon land which was in 
excess of the share which would come 
to h im on partition, &, that on partition 
pltf. could not be adequatmy com- 
pensated : — Held : pltf. was entitled 
to a perpetual injunction restraining 
deft, from proceeding further with the 
building. Sc directing that the building, 
so far as it had proceeded, be pulled 
down, 5c prohibiting deft, from build- 
ing on the land as exclusive owner at 
any future time. — Shadi v. Anup 
Singh (1889), I. L. R. 12 All. 436.— 
IND. 


209 xi. .] — ^In a case where the 

act of deft, amounts to an ouster of 
pltf. from the possession of joint 
property, pecuniary compensation not 
beii^ an adequate relief, an injunction 
would be the proper remedy. — S obhi 
BhUSAN GhOSE V. GONEffH Chundbr 
GhoSk (1902), I. L. R. 29 Calc. 500.— 
IND. 


209x11. 


-. ] — Thelnterferonoe with 


contractual relations without sufflefient 
justifioatlon is a violation of legal right 
which gives a right of action to the 
party, whose ri^ts are infringed. — 
^MA Odayan V, Subramania Aitar 
(1907), I L. R. 81 Mad. 171.— IND. 

209 xtii. ,) — Where there is a 


breach of an existing legal right which 
is vested in appets., the breach thereof 
may be restrained by injunction. — 
Ram Kissen, etc. v. Pooran (1920), 
I. L. R. 47 Calc. 733.— IND. 

209 xlv. .] — Mountcabhell v. 

O’Neill (1854), 3 I. Ch. R. 619.— IR. 

209 xv. .] — Defts. had acquired a 

plot of land imder an improvement 
scheme under Labourers (Ireland) 
Acts, 5c built a cottage on it. Pltf., 
who was an agricultural labourer, but 
who had not signed the representation 
on which the scheme was founded, 5c 
was not one of the persons on whose 
representation it was foimded, applied 
to defts. to have the first letting of the 
cottage made to him. No other person, 
(jualified to have a letting made to him 
under the Acts, applied for a letting. 
Defts. rejected pltz.’s application, 5c 
let the cottage to a person not an 
agricultural labourer. Pltf. having 
brought an action claiming an injunc- 
tion & damages : — Held : as no private 
legal right of pltf. had been infringed, 
he could not sustain tho action ; Sc 
even if the A.-G. were joined as a pltf., 
the action would not be maintainable. 
— O’Shea v. Ck)RK Rural District' 
Council, [1914] l I. R. 16. — IR. 

209 xvi, .) — Anqtx) -American 

Telegraph Co. r. Direct United 
Stator Cable Co. (1874), 6 Nfld. L. H. 

1.— NFLD, 

209 xvii. -.] — It is not necessary 

that the injury should be serious to 
entitle pltf. to an injunction ; it is 
enough that pltf.’s right is invaded. — 
— Eagle v. Booth, Booth v. Eagle 
(1883), 2 N. Z. L. R. 165 (8. C.).— N.Z. 

209 xviii. .] — The proprietor of 

lands on one side of a bum sought to 
interdict a mining co., who occupied 
the groimd on the other side for mining 
purposes. Sc one of whose levels driven 
underground discharged the water 
therein oolleoted into the bum, from 
driving another level xmder it, which 
would have the effect of discharging 
the water into another stream flowing 
through a diileront valley : — Heid : 
the party seeking the interdict had 
not aver^ on record facts relevant 
in law to entitle him to interdict. — 
Irving v. Leadhills MimNG Co, 
0856), 18 Dunl. (Ct. of Sees.) 833 ; 28 
So. Jur. 382. — SOOT. 


b. Hot neeesaary to eeiabliah by 
action — Before application .] — Since the 
general orders of 1853 it is not neoessary 
for a party to establish his legal right 
by an action at law before appls^ing 
for an injnnotion. — RadbnhuRst v. 
Coate (1856), 6 Gr. 139.— CAN. 
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the tcips of some of the trees were dying whilst 
the others were dead. There was no house on 
pltf.’s property within the affected area. In an 
action brought by pltf. for an injunction to 
restrain defts. from carrying on their works so 
as to cause a nuisance or injury to pltf. or his 
property : — Held : the fumes &; smoke discharged 
by defts.* gasworks over pltf.*s premises caused a 
serious, growing & permanent injury to pltf.’s 
property ; the injiu'y being of a continuous nature 
it was impossible to measure the damage thereby 
occasioned with any certainty ; &> pltf. was there- 
fore entitled to the injunction he asked. 

If any owner of property, be it a house or a 
garden, or a park, or anything else, not necessarily 
a house or structure at all, is so substantially 
injured in the reasonable enjoyment of his property 
as that he sustains that which is equivalent to a 
legal nuisance, he is entitled to an injunction to 
restrain the continuance of that nuisance 
(Buckley, L.J.), 

It seems to me that this is a case in which 
the ct. cannot reasonably act upon its discretion 
& give damages in lieu of an injunction (Chan- 
nel, J.). — ^WooD V. Conway Corpn., [1914] 2 Ch. 
47 ; 83 L. J. Ch. 498 ; 110 L. T. 917 ; 78 J. P. 
249 ; 12 L. G. R. 671, C. A. 

211. .] — A stream which flows in a per- 

manent deflned channel, although it is fed ex- 
clusively by rain water running off the surface of 
the land & ceases to flow during a considerable 
part of each year, is a watercourse ; an owner of 
land upon its bank is consequently entitled to have 
the natural flow of the water without sensible 
diminution or increase, subject to the lawful 
rights of upper riparian owners & without sensible 
alteration in its character or quality. 

In applying the English law as to watercourses 
to the circumstances of a very different country, 
& particularly to a tract of land wliich is of great 
value as a petroleum area, & of little value in any 
other connection, regard must be had to those 
circumstances in moulding the remedy to be 
granted to a riparian owner, & in considering 
whether there has been a sensible diminution or 
pollution of the water ; but the distinction 
between injuria & damnum is fundamental. 

A stream of the above description flowed through 
lands the whole of which belonged to resps. with 
the exception of a plot, situated at its mouth, 
which belonged to applts. Applts.’ land was 
unsuitable for agriculture & was not used for any 
purpose. Resps. carried on upon their land the 
business of boring for oil, which was the sole 
industry of the locality. For the purpose of that 
business &; in order to supply water to other 
properties which were not riparian, resps. diverted 
part of the water of the stream, & thereby sensibly 
diminished the flow of water past applts.’ land, 
they also, without negligence, caused by their 
works a sensible pollution of the water by oil & 
salt. Applts. had suffered no pecuniary damage, 
& the cts. in Trinidad dismissed an action by them 
for damages & an injunction ; — Held : applts.’ 

PART IV. SECT. 1, SUB-SECT. 3. 

218 i. Afereiftconvenienceno^enoKf/Zi.] 

— The fact that a riparian proprietor 
has recovered nominal damages at law 
establishing his legal right, does not 
neoessarily entitle him to an injunc- 
tion to restrain the injury complained 
of. The exercise of this jurisdiction 
is discretionary, depending very much 
on the reality ft irreparable nature of 
the injury oomplained of, ft, when no 
maid flde$ exists, on the balance of 
inoonvenienoe.— Graham Northern 
Ry. Oo. (1863), 10 Or. 259.— CAN. 


rights were being infringed, & they were conse- 
quently entitled to relief ; under the circum- 
stances of the case there shoidd be declarations 
as to their rights, but no injunction should issue 
until resps. had had time to execute works which 
would enable them to conduct their operations 
differently ; it should be ordered accordingly 
that, resps. undertaking to pay from time to time 
^y pecuniary damage which the ct. of first 
instance should find that applts. had suffered, 
applts. should have liberty to apply to that ct. 
for an injunction after a period of two years. — 
Stollmeyeb V. Trinidad Lake Petroleum Co., 
[1918] A. C. 485 ; 87 L. J. P. C. 77 ; 118 L. T. 
614, P. C. 

212. .] — Resps. & applts. were respec- 

tively upper & lower riparian owners of a 
stream in Trinidad. Both parties carried, on 
the business of boring for oil. ^plts.* pro- 
prietaiy rights & the unpolluted flow of the 
water m the watercourse had been violated by 
resps. allowing noxious water from their works 
to get into the stream, would continue to be 
so violated unless the nuisance was stopped. 
In an action by applt. claiming an injunc- 
tion ft damages : — Held : as the rights of applt. 
had been violated he was entitled also to an 
injunction. As, however, an injunction enforce- 
able forthwith would inflict a loss on resps., out of 
all proportion to applt. ’s gain, the operation of the 
injunction would be suspended for two years in 
order to give resps. time to abate the nuisance. — 
Stollmeyer V, Petroleum Deveigpment Co., 
Ltd., [1918] A. C. 498, n. ; 87 L. J. P, C. 83 ; 118 
L. T. 618, P. C. 


Sub-sect. 3. — ^Must be Injury as well as 

Damage. 

213. Mere inconvenience not enough.] — Clar- 
ence By. Co. v. Great North op England, 
Clarence ft Hartlepool Junction Ry. Co., 
No. 120, ante. 

214. .] — Day v. Brownrigg, No. 899, 

•post. 

216. .] — Street v. Union Bank op Spain 

ft England, No. 900, post. 

216, .] — ^PoLi V, Devonshire Club (1887), 

3 T. L. B. 706. 


Sub-sect. 4. — When Damages the Proper 

Remedy. 

Damages in lieu of injunction.] — See Part Vll., 
post. 

217. General rule — Injunction not granted.] — 

(1) Although an injury had been committed, yet, 
if it be done under circumstances which are of a 
temporary nature, ft the past mischief may be 
remedied gt law, the ct. will not interfere by 
injunction. 

PART IV. SECT. 1, SUB-SECT. 4. 

217 i. Oeneral rule — Injunction not 
granted.] — The ot. will not issue an 
injunction when the mischief com- 
plained of can be properly, fully ft 
adequately compensated oyA peouiuary 
sum. — M arooni Wireless TRCBaRAPH 
Co. V. Canadian Car ft Povndry Co., 
Ltd. ft Simon (1918), Q. H. 54 S. C. 
535 : 43 D. L. R. 382.— CAN. 

217 11. .) — ^An injunction 

should not be granted where damages 
will fuUy compensate. — C ampbell v. 


218 ii. — ^Nauseous & offensl<>^e 

odours & fumes emitted by a pulp 
ndll to the detriment of a neighbouring 
property, causing to its occupants 
intolerable inoonvenienoe ft rendering 
it, at times, imhabltable are a proper 
subject of restraint ; & in such a case, 
the ots. are not restricted to awarding 
relief by way of dama^, but may 
grant a perpetual Injunouon to restrain 
the manufacturer tsom continuing or 
repetition ot the nuisance. — C anada 
Paper Co. v. Brown (1922), 63 S. C. R. 
243 ; 66 D. L. R. 287.— CAN. 
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Sect* 1 . — When granted: Sub-sect. 4. Sects. 2 dtB. 

PaH V. Sect. 1.] 

(2) In all applications for a special injunction, 
the parties seeking the assistance of the ct. must 
show that there has been no unreasonable delay 
between the injury done &; the application for 
relief. — Sheusby v. South Eastern Ry, Co. 
(1849), 13 L. T. O. S. 262 ; 13 Jur. 689. 

218. .] — The ct. in its discretion will 

restrain an intended breach of contract where the 
damages recoverable at law may not afford a 
sufficient remedy ; but the cases have not gone 
beyond this. Here is an alleged contract, the 
measure of damages for the breach of which can 
be adequately ascertained in an action for the 
breach of contract (Knight Bruce, L.J.). 

In these cases the question is, will the damages 
awarded in an action at law afford a sufficient 
remedy to the party aggrieved, & in this case I 
clearly think the measure of damages may be 
adequate to repair the wrong sustained (Turner, 
L.J.). — Dollpus V. PiCKPORD (1864), 2 W. R. 
220, L. JJ. 

219. .] — Staight V. Burn, No. 448, 

post. 

220. .1 — London & Blackwall Ry. 

Co. V. Cross, No. 25, ante. 

221. Pauper defendant.] — A pauper deft, had 
committed various acts of trespass against pltfs. 
which it was sought to restrain by injunction : — 
Held : the power of recovering damages at law 
against a pauper did not constitute an adequate 
remedy & bill for an injunction would consequently 
lie. — Hodgson v. Duce (1866), 28 L. T. 0. 8. 155 ; 
2 Jur. N. S. 1014 ; 4 W. K. 576. 


Sect. 2.-~H0W FAR CONSEQUENTIAL EFFECT 

CONSIDERED. 

222. On rights of third parties.] — In granting 
an injunction this ct. is bound to consider the 
amount of injury which may be thereby inflicted 
on strangers to the suit & third parties. 

Pltf. filed a bill for an injunction to restrain 
deft, from setting up or entering into business, on 
his own account or otherwise, within a specified 
distance from pltf.’s place of business, & in contra- 
vention of a covenant into which he had entered 
with pltf. to that effect. It appeared that deft, 
was, after leaving the pltf.’s service as a coach- 
maker in 1862, employed by W. as his foreman ; 
& that on the occasion of his being so taken into 
service, viz. in Jan. 1863, W. wrote to pltf., who 
replied, “ deft, would not suit him as a foreman.” 
W. nevertheless engaged him as such. W. was 
not a party to this suit, which was instituted in 
Dec. 1863 ; — Held : the bill must be dismissed ; 
but as deft, had improperly disputed the question 
of the distance, without costs. 

Pltf. knew for some time before he filed this bill 
that deft, was in his employment, & he was 
therefore guilty of delay, & by granting^the injimc- 


tion now, I should be doing an inju^ to a third 
party, who is innocent (per Our.). — ^Maythorn v. 
PAUtfEB (1864), 11 L. T. 261 ; 28 J. P. 760 ; 29 
J. P.632; 11 Jur.N.S.230; 13W.R.37. 

228. .] — (1) The B. co., possessing springs 

of water of their own, covenanted, upon selling 
to the A. CO. a portion of those springs, to take 
from the A. co. the entire supply of water thev 
might require for certain specified purposes, & 
that they would not supply any of the places, their 
own promises forming part of the district, which the 
A. CO. was authorised to supply by their Act of 
Parliament. The B. co. afterwards leased a por- 
tion of their premises, through which portion their 
own stream of water ran, thus supplying their 
lessees with water from this stream ; — Held : 
it could not be decided, in the absence of the lessees 
of the B. CO., whether the supply of water furnished 
to them by the B. co. coidd be stopped, but the 
ct. directed an inquiry as to what damages the A. 
co. had sustained, &; were sustaining, by reason of 
the B. CO. supplying their lessees with water. 

(2) A delay of twelve years in making the 
complaint did not amount to acquiescence, or to 
an abandonment of pltfs.* rights. — Hartlepool 
Gas & Water Co. v. West Hartlepool Har- 
bour & Ry. Co. (1865), 12 L. T. 366, C. A. 

224. On collateral rights of parties.] — An in- 
junction will not be refused because it wul probably 
have a consequential effect upon the rights of the 
parties in another direction. — Crossley & Sons, 
Ltd. V. Lightowler (1867), 2 Ch. App. 478 ; 
36 L. J. Ch. 684 ; 16 L. T. 438 ; 15 W. R. 801, 
L. C. 


Annotations: — Mentd. Cook v. Bath Corpn. (1868), L. B. 
6 Eq. 177 ; Glover v. Coleman (1874), 44 L. J. C. P. 66 ; 
Wheeldon v. Burrows (1879), 12 Ch. D. 31 ; Russell v. 
Watts (1883), 25 Ch. D. 659 ; Monson v. Boehm (1884), 
26 Ch. D. 398 ; Scott v. Pa})e (1886). 31 Ch. D. 654 ; 
Blair & Sumner v. Deakin, Eden & Tnwaites v, Deakln 
(1887), 57 L. T. 522 ; James v. Stevenson, [18931 A. C. 
162 ; A.‘G. V. Conduit Colliery Co., [1895] 1 Q. B. 301 ; 
Union Lighterage Co. v. London Graving Dock Co., [1902] 
2 Ch. 557 : Rusnmer v. Polsue & Alfleri, [1906] 1 (jh. 234 ; 
Jones V. Llanrwst U. C., [1911] 1 Ch. 393 ; Hulley v, 
Silversprings Bleaching 8c Dyeing Co. (1921), 126 L. T. 
499 ; Swan v, Sinclair, [1925] aTc. 227. 


Sect. 3.— AT WHAT STAGE GRANTED. 

225. General rule — Not till hearing.] — Motion 
to dismiss the bill for want of prosecution since the 
answer not prevented by an injunction until 
answer. 

The practice of this ct. is to grant injunctions 
sometimes imtil further order, sometimes until 
answer, & sometimes until the hearing, but never 
before hearing does this ct. grant a perpetual 
injunction (Lord Eldon, C.). — Day v. Sneb 
(1814), 3 Ves. & B. 170 ; 36 E. R. 443, L. C. 

226. By consent upon motion.] — By consent 
an injunction was made perpetual upon motion. — 
Morrell v. Pearson (i840), 12 Beav. 284 ; 50 
E. R. 1070. 

227. Hearing treated as trial of action.] — 


Montrbuil, [1920] 2 W. W. R. 4 ; 
61 D. L. R. 326 ; 13 Saak. L. R. 212.— 
CAN. 

817 iii. .]• — An Injunction la 

not to be given when the remedy In 
damagea la oonaldered adequate. — 
BopON e. Db^ (1898), I. L. R. 22 
Mad. 251. — IND. 

* 4 *^*^ ly* T t. 0 T an 

injunction restraining deft, from ereot- 

wldoh Interfered with 
thellght 8c air coming to pltf. 'a house : 
— Hetd: though the lUfiit & air of 


S ltt ’a house was aensibly diminished by 
eft. *8 building, there was not such 
substantial damage done as would 
Justify an Injunction ; pltf.'s reme^, if 
any, was a suit for damages. — S al- 
LtANDAS V. Tulsidas (1899), I. L. R. 
23 Bom. 786.— IND. 

217 V. — .] — Where pltf. has 

another adequate remedy. & where if 
w injunction were granted It would 
be of the vaguest description, no 
Injunction o'^ht to be granted In 
roch oases.— j&BBttBo Prasad Sxkgh v. 
SBiKiBAsa- Prasad Bmcna ( 1911 ), 


I. L. R. 38 Calc. 791.— IND. 

PART IV. SECT. 8. 

0 . Prevention of mvUiplicUv of 

suite.} — ^The ct. m considering the 

propnety of granting an injunction, 
wlir have rward to the fact that the 
Injunction, if granted, will prevent that 
multiplicity of suits on which an 

injunction is authorised by Speclflo 
Belief Act, s. 64. — ^Land mortgagb 
Bank ov India v. Ahmbdbboy 

BURiggOY (1883), L L. E. 8 Bom. 
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Part V. — ^Maitdatoby Injunctions. 


ABLATT V. SOTTTHAinrrON OOBPK. (1880), 10 Ch. D 
148 ; 60 L. J. Oh. 31 ; 43 L, T. 464 ; 46 J. P. Ill 
29 W. E. 117. 

Anrwtati/ma : — ^Mentd. Donaboo v, L. G. Board (1882 
J? i*' J* North London Ry. v, G. N. Ry. (1883 

11 Q. B. D. d() : London & Blaokwall Ry. v. Oroas (1886) 
81 Oh. D. 354 ; Holland v, Diokaon (1888), 37 Oh. D. 669 
Riohardaon t>. Methley School Board. [1893] 3 Oh. 510 
Harrla v. Beanohamp. [1894] 1 Q. B. 801. 


228* .] — (1) The jurisdiction of the High 

Ot. of Justice to grant an injunction does not 
depend on the existence of a right of property 
requiring protection. 

A photographer who had taken a negative 
likeness of a lady to supply her with copies for 
money, was restrained from selling or exhibiting 
copies both on the ground that there was an 
implied contract not to use the negative for such 
purposes & also on the ground that such sale or 
exhibition was a breach of confidence. 


Independently of any question as to the right 
at law the Ct. of Ch. always had an original & 
independent jurisdiction to prevent what that ct. 


considered & treated as a wrong, whether arising 
from a violation of an unque^onable right or 
from breach of contract or confidence (North, J.). 

(2) As the parties have agreed that this motion 
is to be treated as the trial of the action, the injunc- 
tion will be perpetual (North, J.). — ^Pollard v. 
Photographic Co. (1888), 40 Oh. D. 346 ; 68 
L. J. Ch. 261 ; 60 L. T. 418 ; 37 W. R. 266 ; 6 
T. L. R. 167. 

Annotations : — As to Q) Apld. Stedall v, Hougrbton (1901). 
18 T. L. R. 126. BeM. Merryweather v. Moore. [1892] 
2 Ch. 518; Monson v, Madame Tassaud. Monson t). 
Louis Tussaud (1894). 63 L. J. Q. B. 454 ; Robb v. Green. 
[1895] 64 L. J. Q. B. 593 ; Bouoas e. Cooke. [1903] 2 K. B. 
227. 

229. .] — Rayner V. Stepney Corpn., 

[1911] 2 Oh. 312 ; 80 L. J. Ch. 678 ; 105 L. T. 
302 ; 75 J. P. 408 ; 27 T. L. R. 512 ; 10 L. G. R. 
307. 

Annotation : — Mentd. Arlidge v, Tottenham U. D. C., [1922] 
2 K. B. 719. 

230. .] — Heath (Henry), Ltd. v . 

Gorringe (Fredk.), Ltd. (1024), 41 R. P. O. 467. 


Part V. — Mandatory Injunctions 


Sect. l.—IN GENERAL. 

231. Exercise of Jurisdiction — Particular caution 
needed.] — Lefts, prevented pltfs. from building 
a bridge according to a certain plan, whereupon 
they purchased land upon which to build the 
abutments, & submitted a new plan to defts.* 
engineer. No notice having been taken of this 
new plan, pltfs. referred it to the county sur- 
veyor, & a day was fixed for proceeding on the 
reference. Lefts, did not attend the reference, 
but built up walls which rendered it impossible 
for pltfs. to erect their bridge ; whereupon they 
filed a bill, praying an injunction which would, 
in effect, be mandatory, & compel defts. to pull 
down their walls, & withdraw all obstructions to 
pltfs.* proceeding in their works. 

A ct. of law having decided the legal right in 
favour of pltfs., the V.-O. accordingly granted the 
injunction sought by the bill, with a proviso, that 
it should be exercised bond fide, & so as not at any 
time or in any manner to obstruct or interfere with 
the traffic of the railway. 

That injunctions, in substance mandatory, 
though in form merely proliibitory, have been 
& may be granted by the ct., is clear. This branch 
of its jurisdiction may be one not fit to be exer- 
cised without particular caution, but certainly 
it is one fit & necessary under certain circumstances 
to be exercised. Under what circumstances it 
should be exercised must be matter for judicial 
discretion in each several case (Knight Bruce, 
V.-C.). — Great North op England, Clarence 
& Hartlepool Junction Ry. Co. v. Clarence 
Ry. Co. (1846), 1 Coll. 607 ; 3 Rv. & Can. Cos. 
605 ; 4 L. T. O. S. 229 ; 63 E. R.‘620. 

232. .] — ISBNBBRG V. EAST INDIA 

House Estate Co., Ltd., No. 268, post. 

238. .] — (1) The ct. will not refuse 

to grant a mandatory injunction to (jompel tho 
removal of new buildings for the mere re^tson that 
the buildings were completed before the bill was 
filed, or that the damage admits of pecuniary 
compensation. 


(2) The ct. has no more hesitation in granting 
a mandatory injunction in a proper case than any 
other injunction. 

(3) At one time it was supposed that the ct. 
would not issue mandatory injunctions at all. 
At a more recent period, in cases of nuisance, 
a mandatory injunction was granted under the 
form of restraming deft, from continuing the 
notice. The ct. seems to have thought that there 
was some wonderful virtue in that form, & that 
extra caution was to be exercised in granting it. 
To that proposition I can by no means assent. 
Every injunction requires to be granted with care 
& caution, & 1 do not know what is meant by 
extraordinary caution. Every judge ought to 
exercise care, & it is not more needed in one case 
than the other (Jessel, M.R.). 

(4) By that Act [Chancery Amendment Act, 
1868 (c. 27)1 the ct. had a juri^ction to substitute 
damages where it thought proper. Now this 
discretion must be a judicial discretion, exercised 
according to something like a settled rule, & in 
such a way as to prevent deft, doing a wrongfifi 
act, & thinking that he could pay damages for it 
(Jbbsbl, M.R.). — Smith v . Smith (1875), L. R. 
20 Eq. 600 ; 44 L. J. Ch. 630 ; 32 L. T. 787 ; 23 
W. R. 771. 

AnnoUxtions : — As to (1) BHd. Laurence v. Horton (1890), 
62 L. T. 749. As to /4) Confld. Holland v. Worley (1884), 
26 Oh. D. 578. Befd. National ProTlnolal Plate Glass 
Insoo. V, Prudential Assce. (1877), 6 Ch. D. 757 ; Martin 
V. Prloo, [1894] 1 Oh* 276 ; Oowper v. Laldler, [1903] 
2 Oh. 337. 

284. -.] — Lawrence v. Horton, No. 

301, post. 

235. Interlocutory application — Whether con- 
dition precedent to obtaining injunction.] — B„ in 
consideration^ of certain improvements he had 
made in his house, including the opening of two 
new windows, was panted a new lease by his 
landlord, in which the words ** ancient lights A 
appurtenances** were used. After thej^ death of 
the lessor his assignee allowed C., his leasee of the 
next house, to make certain additions thereto. 


PART V. SECT. 1. 

d. Exercise of jurisdiction,] — In- 
junotton granted, ordering deft, to 


remove logs of timber left by him on 
premises, of which he had agreed to 
give up noBseeslon at the end of his 
lease, sc from which he was evicted by 


a writ of possession. — G xtinnebs v . 
PmsMONS (1884), 13 L. R. Ir. 71. — 

IR. 
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Injunction. 


Sect* 1. — In general. Sects, 2 3.] 

She proceeded to erect a his^ wall, which 
obstructed the light from B.’s windows, contending 
she had a ri^t to do so, as he had thrown out 
new lights. B. filed his bill for an injunction, but, 
before moving, other parties had obtained one, 
& the cause now came on to be heard : — Held : 
as the lease referred not only to the ancient lights, 
but also under the word “ appurtenances ** to the 
new lights, it was not competent for the lessor, or 
any one claiming under him, to obstruct them ; & 
a decree for an injunction ought now to be granted 
during the continuance of B.’s lease, although 
he had not made an interlocutory application. — 
Davies v, Marshall (No. 1) (1861), 1 Drew. & 
Sm. 657 ; 4 L. T. 106 ; 25 J. P. 648 ; 7 Jur. N. B. 
720; 9W. B.368; 62 E. R. 491. 

Annotations: — Consd. Gale i>. Abbott (18G^, 6 L. T. 852. 
Apld. Cable v. Bryant, [1908] 1 Cta. 259. Refd. Westwood 
V. Heywood, [1921] 2 Ch. 130. 

236, “.] — (1) Where an obstruction 

to an ancient light had existed more than twelve 
months, but a promise had been given to remove 
the obstruction, twelve months had not elapsed 
from the date of that promise before proceedings 
were taken : — Held : there had been no such an 
interruption of the enjoyment as would deprive 
the owner of the light of his remedy, the delay 
not having occasioned mischief to deft. 

(2) Where a mandatory injunction is asked for, 

S ltf. need not apply for an interlocutory injunction 
efore the hearing. 

(3) Where an act constituting an interference 
with light & air is done before it is discovered the 
ct. will not ordinarily compel the undoing it except 
at the hearing. — Gale v, Abbott (1862), 6 L. T. 
852 ; 26 J. P. 663 ; 8 Jur. N. S. 987 ; 10 W. R. 
748. 


Annotations: — As to (1) Refd. Glover v. Coleman (1874), 
L. K. 10 0. B. 108 ; Boss v. Gregory (1890), 25 Q. B. D. 
481 ; Chastey v, Ackland, [1895] 2 Ch. 389. 


237, At suit of Attorney-General — On behalf of 
public — Discretion of court.] — In an action by the 
A.-G. at the relation of pltf. council, & by pltf. 
council, for an injunction to restrain deft, from 
diverting from the river more water than they were 
entitled to under a local Act, & for an injunction 
to restrain them from permitting the works to 
remain so constructed as not to comply with the 
Act : — Held: (1) defts. had only allowed the works, 
executed more than sixty years ago, to operate 
as they had done from the first, & had acquired 
by lapse of time an absolute right to the use of the 
water diverted by those works ; the action of 
pltfs. as dmtinct from the claim of the A.-G. 
therefore failed ; (2) with respect to the action by 
the A.-G., the ct. had a discretion as to granting 
a mandatory injunction in such a case, &, having 
regard to the length of time whiclf had elaps^ 
without objection or complaint, no such injunction 
ought to be granted. — A.-G. v. Grand Junction 
Canal Co., [1909] 2 Ch. 605 ; 78 L. J. Ch. 681 ; 
101 L. T. 160 ; 73 J. P. 421 ; 25 T. L. R. 720 ; 
7 L. G. R. 1014. 


,76 


A.-Q. & GodHtono R. D. C. v. 


Sect. 2.--INTERLOCUTORY MANDATORY 

INJUNCTIONS. 

238. General rule — Injunction not granted.] — 
Injunction against stopping lights until trial of the 
right ; which was direct^ on the motion. Ot. 
will never on motion make an adverse order to pull 
down what has been done. — ^Ryder v, Bentham 
(1750), 1 Ves. Sen. 643 ; 27 E. R. 1194, L. 0. 

Annotations /-—CoiiBd. Lond v, Murray (1851), 17 L. T. O. 8. 

248. Refd. A.-G. V, Cleaver (1811), 18 Yes. 211 ; Blake- 

more V. Glamorganshire Canal Na'^ation (1832), 1 My. 

& K. 154. 

239. -.] — ^Where A. by erecting across 
a river a mill weir, between B.*s mill & the mill of 

A. had occasioned the mill of B. to be fiooded, & 

B. brought an action & obtained a verdict thereon 
against A. for the special damage ; — Held : the 
ct. had jurisdiction by injunction to compel A. to 
discontinue the nuisance. — L ond v, Murray 
(1851), 17 L. T. O. S. 248, L. C. 

240. Unless In exceptional case.] — ■ 

Blakemorb V, Glamorganshire Canal Naviga- 
tion, No. 79, ante, 

241. .] — Gale v, Abbott, No. 236, 

ante. 

242. -.] — Johnstone v. Royal 
Courts op Jushcb Chambers Co., [1883] W. N. 
5, C. A. 

243. .] — Ratepayers in a borough 

issued a writ claiming an injunction to restrain the 
borough council from approving certain deposited 
plans, an injunction restraining them from 
refusing to allow pltfs. to inspect the plans, & an 
injunction to restrain the persons who had 
deposited the plans from cairying them out. 
They then moved for interim injunctions in the 
terms of the indorsement on the writ. On appeal 
against the refusal of the judge in chambers to 
grant any relief on the motion : — Held : (1) with 
regard to the approval of the plans by deft, 
council ; as at the time of the hearing of the appeal 
the plans had in fact been approved, though only 
on the day when the appeal was opened, no 
injunction could be granted ; (2) with regard to 
the council’s refusal to allow inspection of the 
plans ; an injunction to restrain a refusal to allow 
inspection was equivalent to a mandatory order 
to allow inspection, &; such an order could not be 
made on an interlocutory application ; (3) with 
regard to the carrying out of the plans by the other 
defts. ; as pltfs. had not joined the A.-G., & had 
not sued on behalf of themselves & all other rate- 
payers in the borough, & had not shown any 
special injury to themselves beyond a mere 
grievance, they could not succeed without 
amending their writ, & no leave to amend would 
be mven for the purpose of an interlocutory 
appheation. — Dover Picture Palace, Ltd. & 
Pessers V, Dover Corpn. & Crundall, Wraith, 
Gurb & Knight (1913), 11 L. G. R. 971, C. A. 

244. Constructive notice of plaintiff’s rights.] — 
A. sold to B., the owner of the adjoining premises, 
the light of using two chimneys in A.’s wall. The 
consideration was paid, & they were used for 
eleven years, but no grant was executed. 0. 
purchased A.’s house without notice of the right ; 


PART V. SECT. 2. 

240 I. General ruler— Injunction i 
granted — Unless in exceptiandl case. ] 
Tlud ot. may Interfere by mandate 
inj^otion on an Interlooutory api 
oation, but the rijifht must be v< 
oiMr Indeed. — ^T oronto Bbbwino 
Malting Co. v. Blakr (1683), 2 O, 


175.— CAN. 

0 . Temporary injunction in man’ 
dalory form — Power of court to grant. }— 
Defts. ereoted on their own Icmd a 
screen for blookiner up the openings 
which pltf. had made in his wall. 
Pltf. filed a suit to have the screen 
removed, & ]^di^ the eult' applied 
for & obtained a nmndatory injunction 


directing defts. to remove the screen. 
Defts., applied to the High Ct. ; — 
Held : setting aside the order, the lower 
ot. had acted illegally & with material 
irregularity in the exercise of its juris- 
diction, in granting the mandatory 
injunction. Qu. : whether a man- 
datory injunction can be considered 
as a ** temporary injunction under 
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but there being foui'teen chimney pots on the wall 
& only twelve flues in A.’s house : — Held : (1) 0, 
was put on inquiry ; he had constructive notice 
of the right, & was bound by it, & an injunction 










two chimneys ; (2) it was not necessary that the 
bill should pray for a specific performance, & the 
absence of a grant was immaterial. — Hebvby 
V. Smith (1856), 22 Beav. 299 ; 62 £. B. 1123 ; , 
previoua proceedings (1865), 1 K. & J. 389. 

Annotations : — As to (1) Confd. L. & N. W. Ry. u. L. & Y. 
Ry. (1867), L. R. 4 Bq. 174 ; AUen v. Seokham (1879), 

11 Ch. D. 790. Reid. Baxter v. Bower (1876), 23 W. R. 
805 ; Bonner v, G. W. Ry. (1883), 48 L. T. 619 ; Cory 
V. Davies, [1923] 2 Ch. 95. Oenerally, Mentd. Union 
Lighteraffo <3o. v. London Graving Dock Co., [1902] 2 Ch. 
6^. 

245. Serious damage probable— Preservation of 
status quo.] — The barrier between two mines 
having been perforated, the owner of one of them 
artificially conducted his water so as to pass by 
the perforations into the other, that mode of 
removing it from his mine being most beneficial 
to himself, thereby causing irreparable damage to 
pltf . : — Held : the ct. would, on an interlocutory 
application, grant a mandatory injunction, so as 
to keep things in the state in which they were 
ante litem motam until the hearing. Semble : ^ it 
would be immaterial whether the perforation 
were the wrongful act of the injured owner or not. 
— ^Westminstbr Brymbo Coal & Coke Co. v» 
Clayton (1807), 36 L. J. Ch. 476. 

Annotation : — Mentd. West Cumberland Iron & Stool Co. 
V. Kenyon (1879), 11 Ch. D. 782. 

246. .] — Goodrich v. Everglyn Coal Co., 

[1889] W. N. 162. 

247. Enforcement of compliance with covenant.] 

— Brocklesby V. Munn, [1870] W. N. 42. 

248. Estabiishment of primft facie case.] — 
The right conferred or recognised by Prescription 
Act, 1832 (c. 71), is an absolute indefeasible right 
to the enjoyment of the light without reference to 
the purpose for which it is used. Mandatory 
injunction granted on an interlocutory applica- 
tion, deft., against whom it was sought, failing 
to show that the buildings he was erecting would 
not materially interfere with pltf.’s ancient lights. 
— Youngs v. Shaper (1872), 27 L. T. 643 ; 21 

W.B. 136. , ^ 

249. — Anon. (1875), 20 Sol. Jo. 162; 

Bitt. Prac. Cas. 77 ; 1 Char. Cham. Cas. 17. 

260. .] — Bonner v. Great Western By. 

Co., No. 756, post. 

251. Breach of express agreement.] — Deft, 
having, after express notice, erected^ a porch in 
breach of a covenant entered into by him was upon 
interlocutory motion ordered to remove the 
erection, although the same had been conmlcted 
before the filing of the bill. — ^Morris v. Grant 

(1876), 24 W. B. 65. ^ ^ 

Annotation: — CoilSd. Allport v. Securities Corpii. (1895), 
64 L. J. Oh. 491. 

252. Dangerous structure.] — Cohen v. Poland, 

[1887] W. N. 169. . . . ^ * 

253. Previous notice of action to defendant — 
Notice ignored or evaded — Building operations con- 
tinued.] — Deft, in an action to restrain him from 
building so as te darken pltf .*s lights upon receiving 
notice of motion for injunction, put on a number 
of extra men, & by working night & day ran up his 
Wall to a height of nearly 40 foot before recerpng 
notice that an ex p. interim injunction h^ been 
granted. It appeared to be a question of some 
nicety whether wie lights were ancient lights. On 

Code of Civil Procedure, Ord. 39, r. 2.— f. 

Rasul Karim v. Pibubhai Amirbhai under avll Proced 
(1914), I. L. R. 38 Bom. 381. — IND. r. 2, issue temper* 


the motion coming on the judge restrained deft^ 
from further building & from permitting the wall 
which he had erected to remain : — Hdd .• this 
order was right, as deft, had endeavoured to 
anticinate the action of the ct. by b ' 


building & what he had erected o „ 
once pulled down, without regard to the ultimate 
result of the action. — D aniel v. Ferguson, 

[1891] 2 Ch. 27 ; 39 W. B. 699, 0. A. _ 
AnnoMions : — ^Apld. Von Joel v, Hornsey, [1895] 2 Ch. 774 ; 
Keeble e. Poole & Lucas (1898), 42 Sol. Jo. 791. 

264. .] — Deft, was erecting a 

building near pltf.’s house. Pltf. warned deft, 
that if the building were continued he would sue 
to restrain it as an obstruction of his ancient lights. 
After aetion brought deft, evaded i^rvice of the 
writ for several days, & in the meantime continued 
the building till substituted service on him w^ 
effected : — Held : deft.’s evasion of the writ 
brought the case within the principle oi Daniel 
V. Ferguson^ No. 263, ante^ & ]^tf, was entitled to 
an interlocutory mandatory injunction ordering 
deft, to pull down so much of the building as had 
been erected after pltf. had warned deft, that he 
intended to bring an action* — on J oel v. Horn- 
sby, [1896] 2 Ch. 774 ; 65 L. J. Ch. 102 ; 73 L. T. 
372, C. A. 

Annotation : — Apld. Keeblo v. Poole & Lucas (1898), 42 
Sol. Jo. 791. 

255. Immediate decision desirable.] — A tenant 
was in possession of rooms on the fourth & fifth 
floors of certain premises for residential purposes, 
with the use of the entrance hall, staircase, dc lift, 
^e landlord, without the consent of the tenant, 
& during his temporary absence, proceeded to m^o 
structural alterations in the premises, including 
{inter alia) the removal of the staircase, the 
tenant’s access to his rooms being now by another 
staircase, which was a circuitous & less con- 
venient route. On motion for injunction by pltf* 
the ct. granted a mandatory order against the 
landlord to reinstate the staircase. 

I think it is a case which should be decided at 
once & therefore I make the order now instead of 
directing that the motion stand to the hearing 
(North, J.). — ^Allport v. Securities Corpn. 
(1896), 64 L. J. Ch. 491 ; 72 L. T. 633 ; 11 T. L. B. 
310 ; 39 Sol. Jo. 362 ; 13 B. 420. 

256. Operation of injunction suspended — 
Pending fulfilment of conditions by plaintiff.] — 
Hill v. Hill, [1916] W. N. 59. 


Sect. 3.— FORM OF ORDER. 

257. Negative form.] — Order specifically to 
repair the banks of a canal, & stop gates, 8c other 
works, refused. But the effect was obtained b;^ an 
order, to restrain impeding pltf. from navigating, 
using 8c enjoying, by continuing to k^p the 
canals, banks, or works, out of repair, by diverting 
the water, or preventing it by the use of locks 
from remaining in the canals, or by continuing 
the removal of a stop gate. — Lane v. Newdigatb 

(1804), 10 Ves. 192 ; 32 B. B. 818, L. 0. 

Annotations : — Consd. Blakemore v. Glamorganshire Oanal 
Navigation (1832), 1 My. & K. 154 ; Lond v. Murray 
(1861), 17 L. T. O. S. 248. FoUd. Cooke v, Ohlloott (1876), 
3 Oh. D. 694. N.P. Ryan v. Mutual Tontine Westminster 


258. 


-.] — Great North op Begland, 


t, .] — Cts. in India can 

under Civil Procedure Code, Ord. 39, 
r. 2, issue temporary Injunotions in a 


mandatory form. — K andaswami e. 
SUBBAMANTA (1918), I. L. R. 41 Mcwl, 
208.— IND. 
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8ed. 3. — Form of order. Sect. 4.] 

Clabbncb & Habtlbpool, Junction Ry. Co. v. 
Olabencb By. Co., No. 231, ante. 

269. .] — A purchaser of a piece of land 

with a well or spring upon it covenanted with the 
vendor, who retained land adjoining intended to 
be disposed of for building-sit^, to erect a pump 
& reservoir, & to supply water from the well to all 
houses built on the vendor’s land : — Held : though 
the covenant was not one of which the ct. would 
decree specific performance directly as being for 
the construction of works which the ct, coula not 
superintend, it could be enforced indirectly by 
an injunction restraining deft<. from allowing the 
work to remain unperformed. — Cooke v. Chilcott 
(1876), 3 Ch. D. 694 ; 34 L. T. 207. 

Annotations: — Mentd. Haywood v, Bnmswlok Bldg. Soo. 

(1881), 8 Q. B. D. 403 ; Andrew v. Aitken (1^2). 22 

Ch. D. 218 ; London & S. W. Ry. v. Gomm (1882), 20 

Oh. B. 562 ; Ansterberry v. Oldham (^orpn. (1886), 29 

Ch. D. 750 ; HaU v, Kwln (1887), 37 Ch. D. 74. 

260. ,] — Manseix V. Jones (1905), 49 

8ol. Jo. 350, C. A. 

261. Positive form.] — In an action to rostram 
deft, from permitting certain fences to remain 
broken down & removed, the ct. ordered deft., 
who was in a humble position in life, to restore 
& replace the fences which he had broken down & 
removed, instead of making a negative order 
restraining him from permitting the fences to 
remain broken down & removed. — ^Bidwbll v. 
Holden (1890), 63 L. T. 104. 

262. .1 — An injimction the effect of which 

is to require the performance of a certain act. such 
as the pulling down & removal of buildings, should 
now be made in a direct mandatory form, & not 
in the indirect form hitherto in use. — Jackson 
V, Normanby Brick Co., [1800] 1 Ch. 438 ; 68 
L. J. Ch, 407 ; 80 L. T. 482 ; 43 Sol. Jo, 436, 0. A. 
Annotation : — Befd. A. ■G. V. Grand Junction Canal Co., 

[1909J 2 Ch. 605, 

263. No distinction in principle between negative 
& positive form.] — There is no distinction in 
prmciple between granting an injunction to 
restrain a go. from interfering with a right & 
granting an affirmative order compelling a co. to 
grant the right. — Davies v. Gas Light & Coke 
Co., [1909] 1 ai. 708 ; 78 L. J. Ch. 446 ; 100 
L. T. 653 ; 26 T. L. R. 428 ; 63 Sol. Jo. 399 ; 
16 Mans. 147, 0. A, 


Sect. 4.-~GROUNDS FOR GRANTING OR 
REFUSING RELIEF. 

264. Enforcement of clear right.] — The ct. has 
jurisdiction to restrain by injunction a person from 
making oral statements as well as written state- 
ments calculated to injure another person in his 
business ; but with regard to ored statements 
such jurisdiction will bo exercised with great 
caution. 

The ct. will not hesitate to grant a mandatory 
injunction where it sees that a wrong is being 


committed ; where therefore A., who had been the 
agent of B., gave notice to the post office to for- 
ward to him all letters addressed to him at B.’s 
office, & had, & had retained for some time, letters 
forwa^ed to him which belonged to B., the ct. 
granted an injunction restraining him from giv^ 
such notice to the post office, & from interfering 
with B.’s opening such letters other than those 
which related to A.*s private business, subject to 
an undertaking by B. not to open letters which were 
addressed to A. at his office, except at two hours 
in the day, in the morning & afternoon, when the 

E ost came in, & when A. should be at liberty to 
e present. — ^Hermann Loog v. Bean (1884), 26 
Ch. D. 306 ; 63 L. J. Ch. 1128 ; 61 L. T. 442 ; 

48 J. P. 708 ; 32 W. R. 994, C. A. 

Annotations: — ^Distd. Liverpool Household Stores Assocn. 
V. (1887), 37 Ob. D. 170. Polld. Puddephatt v. 

Leith, [1916] 1 Ch. 200. Befd. Monson v. Tussauds, 
Monsonv. Tussaud, [1894] 1 Q. B. 671. 

265. .] — A right to the access of air to a 

deffned aperture over a servient tenement may be 
acquired though there is not defined channel 
over the servient tenement through which the air 
flows. 

The grant of such a right may be implied from 
genera] words in a conveyance of a building from 
a grantor entitled in fee to the adjoining land 
though such land is subject to a lease. 

On Jan. 19, 1906, the H. co. conveyed to pltf. 
in fee a piece of land with a stable on it. The 
stable was ventilated by apertures to which the 
air had .access over an open yard which the co. 
owned in fee subject to a lease for a term of which 
twenty-eight years were unexpired. On Aug. 3, 
1906, the co. conveyed the yard to deft., the lessee 
joining to merge the term. Deft, put up a 
hoarding entirely closing the ventilators of the 
stable : — Held : on the principle of derogation 
from a grant, neither the co. nor deft, as their 
assignee could erect anything on the yard wliich 
prevented the use of the stable as a stable. A 
mandatory injunction granted to remove the 
hoarding. — Cable v. Bryant, [1908] 1 Ch. 259 ; 
77L. J. Ch. 78; 98 L. T. 98. 

Annotations: — Consd. Westwood v. Hey wood, [1921] 2 Oh, 
130. Befd. Sohwaim v. Cotton, [1916] 2 Ch. 459. 

266. .] — A mandatory injunction will be 

granted to enforce an agreement by the mtgee. 
of shai*es in a limited co. to vote in accordance 
with the wishes of the mtgor. 

This ct. is bound as Cotton, L.J., said in Her- 
man Loog V. BeaUy No. 264, anfe, to give effect to 
a clear right by way of a mandatory injunction . . # 
^ inasmuch as there is one definite thing to be 
done about which there can be no possible doubt, 
I am of opinion that I ought to grant not only the 
prohibitive but also the mandatory injunction 
(SARGANT, J.). — ^PUDDEPHATT V. LEITH, [1916] 
1 Ch, 200 ; 86 L. J. Oh. 186 ; 114 L. T. 464 ; 32 
T. L. R. 228 ; 60 Sol. Jo. 210. 

267. Damages adequate compensation for ln« 
Jury.] — The ct. has jurisdiction to order the 
delivery up to an artist of a picture painted by 


PART V. SECT. 4. 

264 i. Enforcement of dear rigM,], 

In a mige. suit & for an injunoflon to 
oompel defts., who had removed 
buildings from the land, to restore 
them to their former foundations, an 
ex p. injunction to restrain fuixhor 
removal had been obtained, & a motion 
was now made to continue this injunc- 
tion 8c for a mandatory injunction to 
restore the buUdings removed. The 
injunction was oontinued until the 
heiulng hut, as it remained to he 
decided whether or not the huUdings 


formed part of the mtge. security, a 
mandatory injunction to restore them 
to their former foundations was refused 
in the meantime. — Stewart v. Turpin 
(1884), 1 Man. L. R. 323.— CAN. 

264 U. .} — Capital Oitt Can- 

ning & Packing Co. v. Anglo -British 
Columbia Packing Co. (1906), 2 
W. L. R. 69.— CAN. 

264 ill. .} — A mandatory order 

will not be made before trial except 
upon a very clear case. — Huntley v. 
Jeffers (1006), 1 E. L. R. 885, 434.— 


264 iv. .] — ^The wide power pos- 
sessed by the ct. of interdiotlng illegal 
acts implies the power of compelling 
the penormanoe of a speciflo duty, 
at all events on the part of a publle 
offloer, by mandatory mterdlct or other 
form of ** mandament.** Relief will 
only be given where the existence 8c 
contlnuea infringement of an absolute 
legal right have been clearly estab- 
lished. — Moll v. Paarl (Civil Comb.) 
(1897), 14 8. C. 483.— S. AP. 

267 i. Damages adegyuAe txmpema" 
Hon for injury.]— A mandatory Injuno- 
tion is granted only when remedy for 
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himself, as having a raecial value, the legal remedy 
being inadequate. But where, by the terms of 
an agreement & the frame of the pleadings, pltf., 
an artbt, seeking restitution of a picture, had, in 
effect, put a fixed price upon it : — Held : damages 
would oe an adequate remedy, &; there was no 
iurisdiction in a ct. of equity to interfere. — 
Dowmno V. Bbtjemann (1862), 2 John. & H. 
644 ; 6 L. T. 612 ; 26 J. P. 631 ; 8 Jur. N. S. 638 ; 
10 W. B. 674 ; 70 B. B. 1176. 

AnnotaHon .*~’Refd. Whiteley v. HUt, [1918] 2 K. B. 808. 

268. *.] — (1) The jurisdiction of the ct. to 
interfere by way of mandatory injunction should 
be exercised with great caution ; aemble^ not 
at all where damages afford an adequate compensa- 
tion for the injury done. 

(2) It is the duty of the ct. in a case in which it 
considers damage has been done, though not of 
such a character as to warrant the exercise of its 
jurisdiction by mandatory injunction, to direct 
an inquiry before itself, in order to ascertain the 
measure of damage that has been actually 
sustained. 

(3) In granting a mandatory injunction, the ct. 
should take ca«re to define clearly in the order, 
what is ordered to be done. — Isenberg v. East 
India House Estate Co., Ltd. (1863), 8 De 
G. J. & Sm. 263 ; 3 New Bep. 346 ; 83 L. J. Ch. 
302 ; 9 L. T. 626 ; 28 J. P. 228 ; 10 Jiu*. N. S. 
221; 12W. B. 460; 46 E. B. 637, L. C. 

Annotations : — As to (1) Oonsd. H. v. DarUngton Local Health 

Board (1865), 6 B. & S. 662. FoUd. Stanley of Alderley 
v. Shrewsbury (1875), L. R. 19 Eq. 616. ColUld. Pettey 
t7. Parsons, [1914] 1 Ch. 704. Bttd. Betts v. Do Vltre 
(No. 2) (1864), 11 L. T. 633 ; Martyr «. Lawrence (1864), 
10 L. T. 188 : Senior v. Pawson (1866), L. R. 3 Eq. 330. 
As to (2) FoUd. Curriers Co. v. Corbett (1865), 29 J. P. 
469 ; St^ey of Alderley v, Shrewsbury (1875), L. K. 19 
Eq. 616. Bwd. Stretton v. Great Western Sc Brentford 
Ry. (1870), 6 Ch. App. 761. OmeraUy, Beld. Clowes v. 
Staffordshire Potterfes Waterworks Co. (1872), 27 L. T. 
521 ; Sl(M3k V. Leeds Industrial Co. op. Soc., [1923] 1 Ch. 
431. 

269. .] — local board of health withdrew 

its opposition to a railway bill upon the insertion 
in the Act of a clause providing that no bridge 
carrying a road over the railway within their 
district should have an approach with a slope of 
more than 1 in 30. The making a slope of 1 in 30 
required an encroachment on the land of a person 
who obtained an injunction to prevent such en- 
croachment, Sc the CO. thereupon made a bridge 
with a slope of 1 in 20 ; — Held : the co. must not 
have a bridge with a slope of more than 1 in 30, 
Sc it was no answer to say that this requisition 
could not be complied with without stopping the 
railway. 

The principles of the ct. as to granting man- 
datory injunctions considered, with reference to 
the difference between cases of nuisance Sc cases 
of contract, & to the suit being by an individual 
or by the A.-G. 


It was said, however, that here, although there 
was a contract, yet, as the injury was small Sc the 
works complete, the remedy was only at law. I 
doubt whemer Ihe injui^ is small. I am disposed 
to consider it substantial, & 1 do not think the 
case one that ought to be left to law on the ground 
that damages are an adequate remedy. Assuming 
that there is a complete remedy at law, by man- 
damviAy that does not oust the jurisdiction of a ct. 
of equity, even where a subject is suing for his 
individual rights. Here the A.-G. is suing in a 
matter of public interest, & it is a question whether 
he is not entitled to elect in which ct. he will sue 
(Bolt, L.J.). — ^A.-G. v, Mid-Kent By. Co. Sc 
South-Eastern By. Co. (1867), 3 Ch. App. 100 ; 
32 J. P. 244 ; 16 W. B. 268, L. JJ. 

Annotations : — FoUd. A.-Q. v, L. & N. W. Ry., [1900] 1 

Q. B. 78. Beld. Dowling: v. Pontypool, Caerleon & New- 
port Ry. (1874), L. R. 18 Eq. 714. 

270. .] — A local board in repairing Sc 

improving a road under the powers of the Public 
Health Act, 1848 (c. 63), raised a footpath by the 
side of the road a few inches, the effect of which 
was to prevent water which fell upon the space 
between a warehouse of pltf. in which needles were 
stored & the road from draining into the road. 
On a bill filed by pltf. against the local board for 
an injimction : — Held : (1) the local board had 
no right to make improvements in a way calcu- 
lated to cause unnecessary injury to pltf. ; (2) the 
evil complained of was one of easy remedy. Sc the 
case waa not one for pecuniary compensation ; 
(3) a mandatory injimction was granted to prevent 
defts. from allowing such water to remain dammed 
up to the injury of pltf. — ^Milwabd v. Bedditcjh 
Local Board op Health (1873), 21 W. B. 429. 

271. .1 — Smith v. Smith, No. 233, ante. 

272. ,j — Stanley op Alderley (Lady) 

V. Shrewsbury (Earl), No. 277, post. 

273. .] — Shiel V. Godfrey Sc Co., [1893] 

W. N. 115. 

274. Injury must be material.] — The bed of 
a flowing stream is the property of each riparian 
owner to the middle of the stream. Sc each is entitled 
to make use of it so long as he does not injure his 
neighbour or interfere with the flow of the water. 
Sc an encroachment on the alveus of a running 
stream may be complained of without the necessity 
of proving that damage has been sustained or is 
likely to be sustained. But where upon a balance 
of testimony it 'appears that the quantity of water 
sent on to pltf.’s works will not, m all probability, 
be substantially diminished in quantity or quality, 
by the means adopted by defts. with that object, 
the ct. will not proceed by mandatory injunction, 
but leave pltfs. to their remedy at law, if any. — 
Edleston V. Crossley Sc Sons, Ltd. (1868), 18 
L. T. 16. 

276. .] — The ct. will grant a mandatory 

injunction only in cases of extreme Sc serious injury. 


damages Is inadequate or there is no 
other remedy . — hair v. Meaford 
(1914), 26 O. W. R. 454 ; 31 0. L. R. 
124 ; 20 D. L. R. 476 ; 6 0. W. N. 
116.— CAN. 

274 I. Iniury must be maiericU .] — 
A mandatory Injnnotion will only bo 
granted for the prevention of serious 
damage. — ^T obiqub Valley Ry. Co. 
r. Canadian Pacufio Ry. Co. (1900), 
21 O. L. T. 148 ; 2 N. B. Eq. Rep. 195. 
—CAN. 

274 II. .] — ^A mandatory injunc- 
tion will not be granted except in 
oaees where extreme or very serious 
damage will ensue. — Saunders v, 
BiobabDS 00. (1901), 21 O. L. T. 610 ; 
2 N. B. Eq. Bep. 80i— CAN. 

274 HI. Whan a trespass is 

being continued Sc substantial damage 


is being caused, the ct. will generally 
Interfere to restrain the fuither com- 
mission of the trespass & may grrant a 
mandatory injunction. — Smith v. Pub- 
uo Parks Board of Portage La 
Prairie (1906), 16 Man. L. R. 249. — 
CAN. 

274 iv. 'Singer v. ProskY' 

(1913), 24 O. R. 363 ; 4 O. W. N. 
1000.— CAN. 

274 V. .1 — ^No suit can lie to close 

doors oi^ed by a person in his own 
wall, on the mund of a possibility 
of his committing trespass on the land 
of pltf., or of his havmg actually com- 
mitted such trespass. It will only lie 
when the opening of the doors is in 
itself such an Irr^edlabie injury that 
pltf. would not be suffloiently com- 
pensated by money damages. — G ib- 


bon V. Aboub Rahman Kuan (1869), 
3 B. L. R. a. C. 411.— IND. 

274 vi. .] — Before a ct. will, in 

the case of co -sharers, make an omer 
directing that a portion of the Joint 
property alleged to have been dealt 
with by one of the co -sharers, without 
the consent of the other should be 
restored to its former condition, a pltf. 
must show that he has sustained, by 
the act he oomplains of, some injury 
which materially affects his positloo.. 
Joy Ohundbr Rukhit v. Bifbo Churn 
Rukhtt (1886), 1. L. R. 14 041e. 236. — 
IND. 

g. Breach of sloAutory oonfrod.l— 
The ct., in determining whether pltfs.* 
remedy should be an injunction or 
oompensatioxL makes a distinction 
between a breach of a statutory 
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8 eti . 4. — Grouvda for granting or refusing relief. 

Sects, 6, 6 dB? 7.] 

A. & B., were two houses, separated from each 
other by a gullet 2 feet wide. In house A. there 
was a window a foot square, 6 feet above the 
ground, on one side of the g^ullet, the window 
in question being the only window of the pantry 
of house A. The owner of house B., in the life- 
time of a tenant for life of A., & with her approval 
pulled down house B., & built a new house in such 
a manner as to encroach upon the gullet, & to 
exclude the light air from the pantry of house A. 
After the death of the tenant for life of A., the 
reversioners filed a bill against the owner of house 
B. for a mandatory injunction, or, alternatively, 
for damages for the obstruction of light & air : — 
Held : the inconvenience wa6 not sufficiently 
serious to entitle pltfs. to relief, cither by manda- 
tory injunction, or by an inquiry to assess damages. 
Sparling v, Clarson (1860), 17 W. B. 618. 

276. .] — The owner of an ancient light 

is entitled to prevent his neighbour from obstruc- 
ting the access of light so as to render the house 
possessing the ancient light substantially less fit 
for occupation. 

On the part of pltf . it is a very serious deprivation 
of the comfort of his house & a very serious 
diminution of the lettable value of his house. 
That being so . . . this ct. ought to interfere & 
grant a [mandatory] injunction (James, L.J.). — 
Kelk V. Pearson (1871), 6 Oh. App. 809 ; 24 
L. T. 890 ; 36 J. P. 196 ; 19 W. R. 665, L. JJ. 

Annofutiona : — CqiUld. Dickinson v. Harbottle (1873), 28 
li. T. 180. Reid. City of London Brewery Co. v, Tennant 
(1873), 9 Ch. App. 212 ; Stanley of Alderley v, Shrews- 
bury (1875), L. li. 19 Eq. 616. Mentd. Leech v. Schweder 
(1874), 9 Oh. App. 463 ; Baltic Co. v, Simpson (1876), 
24 W. II. 300 ; Ecclesiastical Oomrs. for England v. 
Kino (1880). 14 Oh. D. 213 ; Scott u. Pape (1886), 31 Ch. D. 
554 ; Warren v. Brown, [19021 1 K. B. 15 ; Colls v. Uome 
8: Coloidal Stores, [1904] A. O. 179 ; Jolly v. Klne, [1907] 
A, C. 1 ; Paul v. Robson (1914), 83 L. J. P. C. 304. 


277. .] — A mandatory injunction for the 

removal of a building whereby the ancient lights 
of the dining & other rooms in pltf.’s messuage 
which had always been the town residence of her 
family, were obstructed, refused on the ground 
that the injury was not serious enough, & could be 
sufficiently compensated in damages, & that the 
building was almost completed at the time of the 
filing of the bill. But the obstruction being 
sufficient to interfere with the comfortable enjoy- 
ment of the house as a dwelling-house, & the 
circumstances of the case being such as fairly 
entitled pltf. to come to a ct. of equitjr to try 
whether she had a right to a mandatorv injunction 
or not, the ct. directed an inquiry as to damages, 
although pltf. failed as to the relief she had sought, 
& the bill did not pray for damages in lieu of it. — 
Stanley of Alderley (Lady) v. Shrewsbury 
(Earl) (1875), L. B. 19 Eq. 616 ; 44 L. J. Ch. 389 ; 
32 L. T. 248 ; 23 W. R. 678. 

278. .] — National Provincial Plate 

Glass Insurance Co. v, Prudential Assurance 


Co., No. 423, post, 

279. .] — Allen v, Seckham (1879), 11 

Ch. D. 790 ; 48 L. J. Ch. Oil ; 41 L. T. 260 ; 43 
J. P. 686 ; 28 W. B. 26, C. A. 

Annotations : — Mentd. EngllRb & Scottish Mercantile In- 

S estmenfc Co. v. Brunton, [1892] 2 Q. B. 700 : Poulton v, 
loore (1913), 83 L. J. K. B. 875. 


280. •] — In cases of obstruction to ancient 

lights, the question whether a mandatory injunc- 
tion \^1 be granted to compd the removal of the 
obstruction depends on whether the damages 
which would be granted in lieu of injunction womd 
or wotQd not be substantial. Where, therefore, the 
toi^ damages recoverable for such an obstruction, 
coupled with two other causes of complaint, 
amounted to less than £20 : — Held : the damages 
were not substantial, & no injunction could be 
granted, but only damages. — ^Webster v. 
Whew ALL (1880), 15 Ch. D. 120 ; 49 L. J, Ch. 
704 ; 42 L. T. 868 ; 28 W. R. 961. 

Annotations: — Mentd. Quilter v. Heatly (1883), 23 Ch. D. 

42 ; Roberts v. Oppenheim (1884), 26 Ch. D. 724 ; Re 

HinohUlIe (1894), 12 R. 33. 

281. Defendant powerless to comply.] — 

Medina River Oyster Fishery Co., Ltd. & 
Cllmann V , Newport, Isle of Wight Corpn. 
(1897), 61 J. P. Jo. 467, C. A. 

282. Compliance necessitating prosecution of 
legal proceedings.] — Semble : an order in the nature 
of a mandatory injunction obedience to which 
will necessitate the prosecution of legal proceed- 
ings, cannot be made. — ^Y orkshire (W. R.) 
Rivers Board v, Linthwaitb Urban Council 
(N o. 2) (1916), 84 L. J. K. B. 1610 ; svb nom. 
West Riding of Yorkshire Rivers Board v, 
Linthwaitb Urban District Council (No. 2), 
113 L. T. 647 ; 79 J. P. 433 ; 13 L. G. R. 772, 
D. C. 

Annotation : — Mentd. R. v. Cheshire County Court Judge 

&; United Soo. of Boilermakers, Ex p, Maloue, [1921] 2 

K. B. 694. 

283. Performance of successive operations.] — 

Under a licence of pltfs., defts., a colliery co., 
tipped refuse on the side of a mountain on land 
belonging to pltfs. Defts. so tipped as to give 
rise to a landslide causing injury to pltfs.* buildings. 
In the course of the action brought by pltfs. an 
order was made by consent for the execution of 
remedial works, consisting mainly of drainage 
works to prevent any further slide, the works 
to be paid for ultimately by the imsuccessful 
parties. Pltfs. succeeded in the action & obtained 
a declaration that the landslide was caused by the 
acts of the colliery co., & that the co. were Uable 
to pltfs. for all damages sustained or thereafter to 
be sustained by them by reason of the movement 
or any recurrence or continuation thereof ; a 
perpetual injunction to restrain deft. co. from any 
further tipping to the prejudice of pltfs. ; & an 
injury as to any damages sustained by pltfs. by 
reason of deft. co.*s acts. Liberty was also granted 
to pltfs. to apply in case of apprehended damage 
for a mandatory injunction to compel deft. co. 
to do & execute such works as might be necessary 
(inter alia) to keep open the remedial works. 
Part of the remedial works being out of order, 
pltfs. moved in the action for a mandatory injunc- 
tion to compel defts, to restore the works to order : 
— Held : although it was not the practice of the 
ct. to grant a mandatory order for the execution 
of a series of successive operations, it could & 
ought to grant a mandatory order compelling the 
execution of the specific work required to remedy 
the existing defect in the remedial works. — 
Kbnnard V , Cory Brothers Co., Ltd., [1922] 
2 Ch. 1 ; 91 L. J. Ch, 462 ; 127 L. T. 137 ; 38 
T. L. R. 489, C. A. 


contract & what is merely a nuisance ; 
& where there is a statutory contract 
the ct. will not consider the question 
of relative cost of carrying out the 
contract & doing something else in 
substitution for it. but will compel the 
performance of the contract at any 
cost; — Hdd: pltf. co. were entitled 


to a mandatory injunction to restrain 
the breach of a statutory contract. Sc 
their rights were not limited to a claim 
for compensation. — Soottish-Aubtra- 
LiAN Coal Mining Co. v, Redbead 
Coal Mining Co. (1891), 12 N. S. W. 
Eq. 111. — ^AUS. 

h. Removal of encroachment ,} — ^A 


mandatory injunction should not be 
granted ' against a trespasser com- 
pelling him to come on the land on 
which he had trespassed to remove an 
encroachment made thereon by him. — 
Navboji Maneeji Wadia V, Dastur 
Khabsbdji Manoherji (1904), 1. L. R. 
28 Bom. 20.-~lND, 
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Skot. 6.— purposes FOR WHICH GRANTED. 

See Part X., post. 


Sect. 6.— CONTINUATION OF ACT AFTER 
NOTICE OF OBJECTION. 

284. Defendant acts at his peril — If act con- 
tinued.] — Holmes v. Upton (1840), 9 Ch. App. 
214, n., L. O. 

Annotationa : — Consd. City of London Brewery Co. u. 

Tennant (1873), 9 Ch. App. 212. Reid. Stanley of 

Alderley w Shrewsbury (1875), 23 W. H. 678. 

285. .] — Manners (liORD) v. John- 

son, No, 670, post. 

286. Morris v. Grant, No. 261, 
ante. 

287. — Where deft, after action 
brought to restrain the erection of a building on 
l^d over which pltf. had a right of way, con- 
tinued the erection of & completed building : — 
Held : pltf. was entitled to a mandatory injunc- 
tion, & the ct. had no power under Chancery 
Amendment Act, 1858 (c, 27), to compel him to 
accept damages instead of the injunction. 

It was not intended ... by the legislature 
... to compel a man who is wronged to sell his 
property to the person who has wronged him 
(James, L.J.). — Krehl v. Burrell (1879), 11 
Ch. D. 146 ; 40 L. T. 637 ; 27 W. R. 806, C. A. 
Annotations: — Consd. Holland v, Worley (1884), 26 Ch. D. 

678. Folld. Greenwood v. Hornsey (1886), 33 Ch. D, 471. 

Befd. Gaskin v. Balls (1879), 13 Ch. D. 324 ; Martin v. 

Price, [1894] 1 Ch, 276 ; Allport v. Security Co. (1895), 

13 R. 420 ; Shelfer v. London Electric Lisrhtlne Co., 

Menx*s Brewery Co, v. London Electric Lighting: Co., 

11895] 1 Ch. 287 ; Westmoreland v, New Sharlston 

Colliery Co. (1898), 79 L. T. 716 ; Leeds Industrial Co-op. 

Soc. V. Slock, 11924] A. C. 851. Montd. Mayfair Property 

Co. V, Johnston, 11894] 1 Ch. 508. 

288. .] — An order having been made 

restraining deft, from proceeding with certain 
buildings, he appealed, offering an undertaking 
to abide by any order the ct. might make at the 
hearing as to prdling down or altering any buildings 
erected by him. The Ct. of Appeal, being of 
opinion that the right to an interlocutory injunc- 
tion was not established, discharged the order, 
taking from deft, an undertaking in the terms of his 
offer ; — Held : the ct. would, without any under- 
taking, have jurisdiction at the trial to order the 
pulling down of any buildings erected after the 
commencement of the action or after notice had 
been given to deft, that pltf. objected to the 
building.— Smith v. Day (1880), 13 Ch. D. 651 ; 
28 W. R. 712, O. A. ; subsequent proceedings 
(1882), 21 Ch. D. 421, C. A. 

289. Unless damages adequate com- 

pensation.] — Isenberg V. East India House 


Estate Go., Ltd. (1863), 3 De G. J. A; Sm. 263 ; 

3 New Bep. 346 ; 33 L. J. Oh. 392 ; 9 L. T. 626 ; 
28 J. P. 228 ; 10 Jur. N. S. 221 ; 12 W. R. 450 ; 
46 E. R. 637, L. C. 

Annotations : — Oonsd. Slack v. Leeds Industrial Co-op.Soo., 
11923] 1 Ch. 431. ReM. Betts v. De Vitro (No. 2) (1864), 

11 L. T. 533 ; Martyr v. Lawrence (1864), 10 L. T. 188 ; 
Curriers Co. v. Corbett (1866), 29 J. P. 469 ; R, v. Dar- 
liufirton L. B. of Heidth (1865), 6 B. & S. 562 ; S^or v. 
PawBon (1866), L. R. 3 Eq. 330 ; Shretton v. Great 
Western & Brentford Ry. (1870), 6 Ch. App. 751 ; 
Clowes V. Staffordshire Potteries Waterworks Go. (1872), 

27 L. T. 521 ; Stanley of Alderley v, Shrewsbury (1876), 
L. R. 19 Eq. 016 ; Pettey v. Parsons, [1914] 1 Ch. 704. 

290. Unless merits against plaintiff.] ^ 

— ^Pltf. was tenant from year to year of premises 
adjoining those of deft., who was his landlord, 
& who began raising a new building upon the land 
in his own occupation, so as to intcnore to some 
extent with the light & air of pltf.*s house. Upon 
pltf. objecting, deft, gave him notice to quit which 
would determine his tenancy in Dec. ; — Held : 
the inconvenience of compelling deft, to pull down 
his building would be greater than any which 
pltf. could endure by having to seek his remedy 
in an action, & having the building inflicted upon 
him in the meantime, & pltf .’s bill for an injunction 
must be dismissed. 

The fact that the injunction in the case was 
mandatory was not so important as it might 
sometimes be, because in the present instance the 
building had not been completed until after 
objection to its erection had been taken by pltf. 
... A considerable portion of the work was in 
fact done by defts. after their knowledge that 
pltf. objected to it ; & there only remained the 
question upon the merits, as to the extent & nature 
of pltf,*s interest . . . considering the incon- 
venience of granting the injunction & the incon- 
venience of not granting it, the consideration in 
favour of refusing to interfere by injunction 
greatly preponderated (Knight Bruce, L.J.). — 
Jacomb V. Knight (1863), 3 Do G. J. & Sm. 633 ; 
2 New Rep. 296 ; 32 L. J. Ch, 601 ; 8 L. T. 621 ; 
27 J. P. 647 ; 11 W. R. 812 ; 46 E. B. 743, L. JJ. 

291. Assurance by defendant as to avoidanoe 
of Injury.] — Hepburn v. Lordan, No. 333, post. 

292. .] — Grand Junction Canal Co. v. 

Shugar, No. 788, post. 

293. Objection to building — State of building 
at date of objection — Materiality.] — I^awrence v. 
Horton, No. 301, post. 


Sect. 7.— WHERE ACT ALREADY COMPLETED. 

294. Jurisdiction of court to grant.] — ^There is 
no equity to restrain by injunction the owners of 
a railroad made over pltf.’s land, from using the 


PART V. SECT. 6. 

284 1. Defendant acta at his peril — If 
act continued .] — If anything is don© 
after notice of the application for a 
restraining order it will be ordered to be 
undone it the restraining order is 
granted but as to anything done before 
the application it cannot be ordered 
to be undone unless it was done wrong- 
fully. — Hunti^y V. Jbffkrh (1906), 
1 E. L. R. 385, 434.— OAN^ 

284 li. .] — PRf. sued to 

restrain defts. from erecting a certain 
door. The plaint also contained a 
prayer for ** such other relief as the ct. 
might think fit.** After filing the 

e laint, pltf. applied for an interim 
dunction pendl^ the hearing of the 
smt, which, however, was refused. 
Dms. thereupon erected the door, & 
at the heortug oontended that, inas- 
much as the plaint prayed only to 
prevent the erection of the door & not 

J. — ^voL, xxvni. 


for its removal when oreoted, pltf. 
could not obtain the latter relief In 
this suit, but must file a frosh suit ; — 
Held : on the suit as framed the ct. 
could grant a mandatory injunction 
for the removal of the door ; the suit 
was rightly framed in the light of the 
ciroumstances which existed when it 
was brought ; Sc it was deft .'8 subso- 
quent conduct which rendered It 
necessary that pltf. should be given 
such other relief as the ot. might think 
fit. — ^M aganlal Punjasa V. Ohhota- 
LAL Ghela (1901), I. L. R. 26 Bom. 
136.--IND. 

284 iu. .] — ^WOODHOUSBV. 

Nkwry Navigation Co., [1898] 1 
I. R. 161.— IR. 

284 iv, Whore the offi- 

cials ot a 00. had prepared Sc published, 
but without the authority, knowledge, 
or assent of the directors, a libellous 
ciroular concerning another co., Sc the 


latter oo. asked for Interdict against 
the former circulating the document 
in question, the ct. found that the 
publication Sc circulation by officials 
of defender's co. having been allowed 
to continue after the action was raised 
Sc the facts brought to the direotors* 
knowledge, pursuers were entitled to 
interdict. — British Legal Life As- 
surance & Loan (k>.. Ltd. v. Pearl 
Life Assurance Co., Ltd. (1887), 14 
R. (Ct. of Sess.) 818 ; 24 So. L. R. 589. 
—SOOT. 

PART V. SECT. 7. 

294 i. Jurisdiction of court to grant,} 
— Dickson v. Kearney ^1887), 2() 
N. S. R. (8 R. Sc G.) 95 ; 14 S. 0. R. 
743.— CAN. 

294 ii. .) — In an action to 

restrain defts. from enforcing a bye- 
law to compel pltf. to remove a 
verandah projecting some distance 
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Bed, 7 « — Where ad already completed* Sect* 8.] 


railroad after it has been completed^ or from 
interrupting pltf/s workmen in removing it & 
restoring the land to its original state, although 
the possession of the land for the purpose of 
constructing the railroad may have been obtained 
from a tenant of pltf. by means of circumvention 
^ fraud. — Deere v. Guest (1836), 1 My. Or. 
610 ; 6 L. J. Oh. 60 ; 40 E. R. 478, L. 0. 


Annotaiiona : — Folld. Camochan v. Norwich & Spaldliur By. 
hSdS), 26 Beav. 169. Oonsd. M. S. & L. By. v. L. N. W. 
By. (1868), 22 J. P. 176: A.-Q. v. United Kl^dom 
Electric Telegraph Co. (1861), 30 Bear. 287. &pld. 
PerkB V. Wycombe By. (1862), 3 Giff. 662. Espld. ft Diftd. 
Durell V, Pritchard (1865), 1 Ch. App. 244. Spld. Calcraft 
V. Thompson (1866), 35 Beav. 559. Diltd. Qoodson v. 
Klchardson (1874), 9 Ch. App. 221. Raid. A.-Q. v, 
Norwich Corpn. (1837), 2 My. Sc Or. 406 ; Moreland v. 
Biohardson (1856), 22 Beav. 596 ; Bowser v. Maclean 
(1860), 2 De Q. F. Sc J. 415. 


295. .] — A railway co. gave notice to a 

tenant at will to take part of the lands, & they were 
allowed to take possession & complete their line. 
Afterwards, a person, who had subsequently to the 
notice purchased one-ninth of the land, filed a 
bill, merely praying an injunction to restrain the 
railway co. from entering upon, continuing in 
possession of, or otherwise interfering with the 
land. The bill was dismissed, with costs. — 
Carnochan V. Norwich & Spalding By. Co. 
(1868), 20 Beav. 169 ; 63 E. B. 861. 

Annotations : — Mentd. Moroer v. Liverpool, St. Helens Sc 
South Lancashire By., [1903] 1 K. B. 652 ; Cardiff Corpn. 
V. Cook, [1923] 2 Ch. 115. 


296. Injury to easements & other rights 
not distinguished.] — (1) There is no rule which 
prevents the ct. from granting a mandatory 
injunction where the injury sought to be restrained 
has been completed before the filing of the bill ; 
& there is no difference in tins respect between 
injury to easements & to other rights. But the 
ct. will only grant such an injunction to prevent 
extreme or very serious damage. 

(2) Under Chancery Amendment Act, 1868 
(c. 27), it is 'discrotiona-ry with the ct. whether it 
will award damages or leave pltf. to obtain them 
at law. 

(.3) Under 25 & 26 Viet. c. 42, where pltf. has 
at the time of filing his bill no ground for equitable 
relief, the suit is improperly brought into equity, 
within the Act, & the ct. will leave the question 
of damages to a ct. of law. — Durell v, Pritchard 
(1865), 1 Ch. App. 244 ; 85 L. J. Ch. 223 ; 13 


L. T. 646 ; 14 W. B. 212 ; aub nom. Darrell v. 
Pritchard, 12 Jur. N. S. 16, L. JJ. 


Annotations : — As to (1) Cmsd. A.-O. v. Mid-Kent By. &: 
8. E. By. (1867), S Co. App. 100 ; Calcraft v, Tbompson 
(1867), 31 J. P. 675 ; Gort v, Clark (1868), 18 L. T. 343 ; 
Sparli:^ v. Clarson (1869), 17 W. B. 518. Apld. McManus 
V. Cooke (1887), 35 Ch. D. 681. Bold* Marun v. Headon 
(1866), L. B. 2 Eq. 425 ; Bobson v. Whlttingham (186^, 

1 Ch. App. 442 ; Di(^dnson v, Harbottle (1873), 28 L. T. 
186 ; Goodson v. Biohardson (1874), 6 Ch. ^p. 221 ; 
Baxter v. Bower (1875), 44 L. J. Cn. 625 ; Chastey v. 
Aokland, [1895] 2 Ch. 389; Warren v. Brown, [1900] 

2 Q. B. 722. As to (2) Oon^ Krehl v, Bnrrell (1879), 
11 Ch. D. 146. As to (3) FoUd. Calcraft v. Thompson 
(1866), 35 Beav. 559 ; Ma^in v. Douglas (1867), Id w. B. 
268. Expld. City of London Brewery Co. v. Tennant 
(1873), 9 Ch. App. 212. H.F. Stanley of Alderley v. 
Shrewsbury (1875), L. B. 19 Eo. 616. Reid. Curriers Co. 
V. Corbett (1865), 4 De G. J. &Sm. 764. 


-Gobt (Viscountess) v. Clark, 

No. 616, post 

298. ^ — Where water-pipes had, without 

the consent of the owner of the soil, been laid in 
the soil of a highway, an injunction to restrain the 
continuance of the pipes was granted ; the owner 
of the soil not being left to his remedy at law, 
& not being required to establish his right at law. 
The facts that the soil under the highway was of no 
value to the owner, & that his motive for applying 
to the ct. was not connected with the enjoyment 
of his land : — Held : not to be reasons against the 
granting of the injunction. — Goodson v. Bichard- 
son (1874), 9 Ch. App. 221 ; 43 L. J. Ch. 790 ; 30 
L. T. 142 ; 88 J. P. 430 ; 22 W. R. 337, L. C. & 
L. JJ. 

Annotations : — Apld. Allen t>. Martin (1875), L. B. 20 Eq. 

462. Folld. Eardley v. Granville (1876), 3 Ch. D. 826. 

Distd. Cooper v. Crabtree (1882), 20 Ch. D. 589. Consd. 

St. Mary» Battersea, Vestry v. County of London Sc Brush 

Provincial Eleotrio Lighting Co. (1899), 80 L. T. 31. 

Apld* Marriott v. East Grinstead Gas Sc water Co., [1909] 

1 Ch. 70. Retd. Elias v. Griffith (1878), 8 Ch. D. 521 ; 

L. & N. W. By. V. Westminster Corpn., [1904] 1 Ch. 759 ; 

Biley v. Halifax Corpn. (1907), 71 J. P. 428 ; Kennard v. 

Cory, [1922] 1 C3h. 265. Mentd. Wimbledon Sc Putney 

Commons Conservators ni. Dixon (1875), S3 L. T. 679 ; 

Butterley Co. v. New Hucknall CoUlery Co., [1909] 1 Ch, 

37. 

299* •] — Smith v. Smith, No. 233, ante. 

300, ,j — Pltf. & deft., the owners of 

adjoining houses, being about to rebuild, entered 
into a verbal agreement that pltf. should pull down 
a party-wall & rebuild it lower & thinner, & that 
each party should be at liberty to make a lean-to 
skylight with the lower end resting on the party- 
wall. 

Pltf. rebuilt the party-wall & erected a lean-to 
skylight on his side of it as agreed : deft, also 


over one of the streets of the town : — 
Hdd: the verandah had been built 
after the street had been dedicated Sc 
laid out. Sc it was therefore an unlawful 
uonstruotion ; but, as it had been in 
existence for a great many years, ft 
08 no special neoessity for its removal 
was made out, tho ct. refused to grant 
defts. a mandatory injunction against 
pltf. for Its removal, leaving them to 
enforce thoir bye-law in such way as 
they should be advised.— Caldwell 
V. Galt (1900), 20 C. L. T. 203 ; 27 
A. B. 162.— CAN. 

294 ill. .] — Deft, encroached on 

an abutment of the wall of pltf.. which 
stood on a piece of groima ^longing 
to pltf. The wall mvided the pro- 
perties belonging to the parties. The 
abutment was on deft.’B side of the 
wall : — Held : relief by way of injnno- 
tion was the proper remedy In such a 
case, for to allow oompensation would 
he to let a trespasser put a value or 
money’s worth on another man’s pro- 
perty Sc deprive him of it against his 
will. — Jbthalal Hiraohand e. Lal- 
gHAI DApATOHAi (1904), I. L. B. 28 
Bom. 298. — IND. 

294 iv. *— .1 — Delts. were a corpn.. 


constituted by Act of Parliamenti 
for Improving the navigation of the 
N. Blver ft O. Lough. In 1884 they 
obtained a further Act of Parliament, 
which Act expressly referred to oertaii 
oyster beds in the ioimh, the property 
of the original sole pltf., as equitable 
tenant for life. Sc provided that defts. 
should, during the oonstruolion ol 
their works, protect these oyster hedc 
from Injury. Between May, 1890, 
ft Jan. 1891, defts. oast a quantity oi 
stones, ballast, ft rubbish upon a 
portion of the ground within the ambil 
of the oyster beds. They were 
expressly warned against so dolnc 
by pltf. ft his lessee, but the pres^ 
aptiou was not oommenced until 1895. 
It was proved that the expense ol 
removing the depoedt ft restoring the 
beds as far as possible to their onglna] 
state would occasion an expense tc 
delts. considerably out of proportloi 
to any advantage pltf* womd derive 
from such restoration. The trusteei 
ot the property, who intervened in 
the action, naving insisted on a man' 
dAtory injunoti<mlnBtead of damages : 
— there was no acqulesoenoc 
wWoh woifid deprfye pltto. of theli 
right to such r4U^, ft they were entitled 


to an injimotion directing defts. to 
remove from the oyster beds the ballast 
ft rubbish so deposited, ft to restore 
them to their previous condition ft 
levels. — WooDHouBB v. Newby Navi- 
gation Co., [1898] 1 1. B. 161. — IR. 

294 v. .] — In an advocation of 

a snimnary petition to the sheriff 
praying for interdlot against a conter- 
minous proprietor erecting huildlx^ 
on a pi^ of ground over which tfie 
petitioner had a servitude non <8dh[jt- 
candi ft for removal of the buildings, 
reap, alleged that the buildlngB were 
entirely on his own ground ft were in 
no degree on the ground over which 
the servitude extended: — HeM; as 
the building was nearly completed 
when the application was presented, 
the petition, in so far as it prayed for 
interdict was not presented tempestlve 
ft ought not to be granted ; ft In so far 

the^petOon involved ^a^quSSm^^ 
heritable right ft the shenff had no 
Jurisdiction to entertain it*— -Lowbok’0 
Trcbtbbb V . Qbammond (1864), 8 
Maoph* (Ct. of Bess.) 63 ; 37 Bo* Jttr* 
28.— BOOT. 
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erected a skylight on his side, but, instead of a 
lean*to, so shaped it as to obstruct the access of 
light to pltf/s premises more than the agreed lean* : 
to skylight would have done : — Held : the effect 
of the agreement was to give to each party an 
easement of light over the other’s, land ; & pltf., 
having performed the agreement on his part, was 
entitled to have it enforced on the part of deft. 
A mandatory injimction was accordingly granted, 
pltf. being put tmder a corresponding undertaking. 
— McManus v. Cooke (1887), 36 Ch. D. 081 ; 60 
L. J. Oh. 002 ; 60 L». T. 900 ; 61 J. P. 708 ; 36 
W. R. 764 ; 3 T. L. R. 022. 

Annotaiiona : — ^Mentd. Wimbledon & Putney Commons 

Conservators v, Niool (1894), 10 T. L. R. 247 ; Turner v, 

Melladew (1903), 19 T. L. R. 273 ; Dloklnson v, Barrow, 

[1904] 2 Ch. 339 ; KlUott v, Roberta (1912), 107 L. T. 18 ; 

Hurst V, Ploture Theatres, [1915] 1 K. B. 1. 

801. .] — The fact that a building which 

obstructs ancient lights has been completed before 
writ issued will not prevent the grantii^of a manda- 
tory injimction for its removal. The material 
point for consideration is the state of the new 
building when pltf. first complains. 

In granting mandatory injunctions, the ct. 
exercises its discretion with caution . . . dc in 
deciding whether that is or is not the appropriate 
remedy, it has regard to all the circumstances of the 
case (Ohitty, J.). — Lawrence v , Horton (1890), 
69 L. J. Oh. 440 ; 02 L. T. 749 ; 38 W. R. 665 ; 0 
T. L. R. 317. 

Annotaiiona: — FoUd. Shiel v. Godfrey, [1893] W. N. 115. 

Apld. Keeblo v. Poole & Luoas (1898), 42 Sol. Jo. 791. 

802. .] — Shiel v , Godfrey & Co., [1893] 

W. N. 115. 

808. Defendant compelled to purchase land.] — 

Before the amount to be paid by a railway co. 
for land required by them for the purposes of their 
railway, had been determined, a verbal consent, 
by one party stated to be qualified, by the other 
aUeged to be general, was given, whereupon the 
railway co. entered upon the land, & commenced 
works which would permanently affect it J — Held : 
the ct. will not interfere by injunction to stop the 
works, if perfect justice can be done, by com- 
pelling the co. to pay for the land ; but will order 
the proximate value to be deposited until the amount 
be determined. — Langford v , Brighton, Lewes & 
Hastings Ry. Co, (1846), 4 Ry. & Can. Cas. 09. 

804. Injury must be serious.] — Durell v, 
Pritchard, No. 290, ante 

' 805. Completion of building before complaint 
made.] — Stanley of Alderiey (Lady) v . Shrews- 
bury (Earl), No. 277, ante, 

306. Work carried on therein.] — (1) On a 

bill filed to compel the removal of so much of a 
large shed as interfered with the lights of a chapel 
Sc schoolroom below it, & to restrain the carrying 
on of the business of defts. as boiler makers so as 
to interfere with the user of the chapel ; — Held : 
having regard to the nature of the building, relief 
as prayed would be panted at the hearing, though 
the shed was allowed to be erected Sc completed Sc 
the works carried on for some months without 
complaint 

(2) It is to be understood that an injunction is 


not to be used oppressively, but ct. will not too care- 
fully limit its orders, but will leave any abuse to be 
dealt with when it arises. — Baxter v. Bower (1876), 
44 L. J. Ch. 026 ; 33 L. T. 41 ; 23 W. R. 805, L. JJ. 
Annotation ;~'Ezpld. Gaskin v. Balls (1879), 13 Ch. D. 324. 

807. Complaint after delay.] — Gaskin 

t>. Balls, No. 31, ante, 

808. .] — ^Pltfs., as owners of certain 

lands situate in the borough of C., had a right of way 
over a strip of land 10 ft. wide on adjoining property 
in the occupation of defts. Some years before action 
brought, pltfs. erected a summer house which pim- 
iected over the strip of land to the extent of 2 ft. 4 in. 
Before action brought, defts. erected, & eight months 
prior to the date of the writ they completed the 
erection of a stable on the strip of land which 
obstructed pltfs.’ light of way. Pltfs. brought an 
action for a declaration that they were entitled to 
the right of way, an order requiring defts. to remove 
the buildings in question. Sc for an injunction to 
restrain defts., their servants Sc agents, from 
obstructing pltfs. Sc their tenants, in the exercise of 
such right of way. Defts. pleaded extinguishment 
or abandonment before action brought : — Held : 

Itfs. were entitled to on injunction & 40s. dama^, 
ut owing to the fact that defts.’ obstructing braid- 
ing had been completed eight months before action, 
an order for its removad could not be made. — 
Young (Trustees of Young, deceased) v. Star 
Omnibus Co., Ltd. (1902), 80 L. T. 41. 

309. No delay In making complaint.] — 

Gaskin v. Balls, No. 31, ante. 

Delay Sc acquiescence generally, see Part VIII., 
Sects. 3 & 4, post, 

810. .] — Public Health (Buildings in 

Streets) Act, 1888 (c. 62), s. 3, provides that it 
shall not be lawful “ without the written consent 
of the urban authority ” to erect any building in 
any street beyond the front main wall of the 
braiding on either side. On Dec. 10, 1923, plans 
for a hotel wore approved by the building com- 
mittee of an urban authority without their atten- 
tion being drawn to the fact that the proposed 
building would infringe the sect.. Sc on the faith 
of that approval the braiding was commenced on 
Dec. 10. On May 12, 1924, when a substantial 
ortion had been erected, Sc after a complaint 
y an adjoining owner raising the exact point, the 
urban authority gave a written consent to the 
hotel being erected beyond the front main wall of 
the adjoining house. In an action by the A.-G. 
for a mandatory injunction to restrain the breach 
of the sect.: — Held: (1) there was a sufficient 
written consent within the sect. Sc no breach ; 
(2) in no case ought a mandatory injunction to be 
granted. — ^A.-G. v, Denby, [1925] Oh. 690 ; 94 
L. J. Ch. 434 ; 133 L. T. 722 ; 89 J. P. 145 ; 23 
L. G. R. 025. 


Sect. 8.— ACQUIESCENCE OR DELAY. 

See Part VIII , Sects. 3 & 4, post. 
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Part VI. — Injunction quia timet. 


Sect. l.-CROUNDS FOR GRANTING OR 
REFUSING INJUNCTION. 

StJB-sBCT. 1 . — Clear Violation op Legal Right. 


811. Court will Interfere.] — A building was in 
course of erection at a distance of 30 feet from the 
windows of a mansion, Sc injunction was applied 
for to restrain deft, from proceeding with the 
erection : — Held : no case for an immediate 
injunction ; but pltf. was put upon terms to try 
the legal right, deft, undertaking to abate if a 
verdict shoidd go against him. 

The jurisdiction of the ct., being merely to 
protect the legal right, is never exercised except 
for that purpobo. There must be a legal right 
before the injunction is granted. Here it is granted 
in anticipation that that legal right would be 
invaded, & if the ct. should be of opinion that it is 
plain & free from doubt that it would be an 
invasion, it would grant the injunction. If it, 
on the other hand, saw doubt whether it would 
injure a property which ought not to be injured 
by doing that wliich the party had a right to do, 
it would not put pltf. upon trying the legal right 
{per Cur.). — Smith v. Elger (1839), 3 Jur. 790, 
Li. C. 

312. — — .] — Where an Act of Parliament has 
been obtained, having for its object the improve- 
ment of a town, the ct. will not interfere by injunc- 
tion to restrain an inhabitant from building a 
house in supposed contravention of the Act, 
unless the woMs of the Act be perfectly clear, Sc 
free from all doubt Sc uncertainty. — ^I jIVErpool 
C oRPN. V. Norris (1847), 9 L. T. O. S. 167. 

818. .] — Herz V. Union Bank of IjONDOn 

(1864), 2 Giff. 686; 66 E. B. 287; sub nom. 
Hertz v. Union Bank op London, 24 L. T. O. S. 
137 ; 1 Jur. N. S. 127 ; 3 W. R. 49 ; on appeal^ 
mb nom. Hertz v. Union Bank op London, 24 
L. T. O. S. 180, L. JJ. 

Annotations Ajld. Lyon v. Dllllmore (186G), 14 L. T. 183. 

Ckinad. Browne v. Flower, [1911] 1 Ch. 219. Befd. Oooch 

V. Marshall (1859), 1 L. T. 210. 

814. .] — A policyholder cannot interfere 

in the affa^ of the insuring co., so long as they are 
managed in accordance with the provisions of the 
deed of settlement, but if the funds liable for the 
payment of his policy are being applied contrary 
to such provision, ho may file a bill to restrain the 
CO. from so doing. The ct. will not interfere to 
restrain future acts of a wrongdoer, unless it is 
plain that they will be of a wrongful nature. — 
Kearns v. Leap, Aldebert v. Kearns (1864), 
I Hem. Sc M. 681 ; 71 E. R. 299 ; sub nom. Aldb- 
bert V. Leap, 3 New Rep. 466 ; 10 L, T. 186 ; 
12 W. R. 462. 


Ar^tations : — ^Re!d. Cummins v. Porkins, [1899] 1 Ch. 16. 
Mentd. Re International Life Assco., Mclver's Claim (1870), 
18 W. R. 539 ; Re Argus Life Assoe. (1888), 39 Ch. D. 671 ; 
Moss S.S. Co. V. Whlnney, [1912] A. C. 254. 


816. .] — In order to obtain an injunction 

restraining a threatened act on the ground that, 
if done, it will be a violation of some legal right, 
pltf, must show that the act must result in a viola- 
tion of such right. The ovmer of an estate, the 


shooting over which had been let for a term of 
years, issued particulars of sale of the estate in 
thirteen lots, stating that the estate contained 
several plots of accommodation Sc building land 
suitable for the erection of villas Sc residences, Sc 
describing one lot in particular as well situated 
for the erection of a house. The particulars 
showed that it was intended to make a road 
through the estate Sc dedicate it to the public ; 
but gave full notice of the right of shooting ; — 
Held : the ct. would not, at the instance of the 
owner of the right of shooting, interfere to prevent 
the intended sale. — ^Pattisson v, Gilford (1874), 
L. R. 18 Eq. 269 ; 43 L. J. Oh. 524 ; 22 W. R. 673. 

Annotations: — Reid. Goodhurt v. Hyett (1883), 25 Ch. D. 
182 ; Wright t>. Shrubb (1887), 4 T. L. R. 32. 

316. .] — By an Act of Parliament passed 

in 1821 for amalgamating two canal cos., the 
amalgamated co. were empowered to maintain Sc 
keep navigable the united canal ; Sc for that 
purpose to supply the united canal at all times for 
ever thereafter wdth water from all springs & 
streams which had been or should be found within 
2,000 yards of the canal. Under the powers of 
their Act the co. diverted the waters of a stream 
within the prescribed limits by means of a new 
channel into their canal : — Held : the canal co., 
although they had suffered no present damage, 
were entitled to an injunction to restrain a water- 
works co. from diverting the water of the stream 
so as to cause injury to the navigation of the canal. 
— ^Wilts Sc Berks Canal Navigation Co. v. 
Swindon Waterworks Co. (1874), 9 Oh. App. 
461 ; 43 L. J. Ch. 393 ; 30 L. T. 443 ; 38 J. P. 
680 ; 22 W. li. 444, L. JJ. ; varied^ sub nom. 
Swindon Waterworks Co. v. Wilts & Berks 
Canal Navigation Co. (1875), L. R. 7 H. L. 697, 
H. L. 

Annotations: — Expld. Roberts v. Qwyrfai District Oounoll, 
[1899] 1 Oh. 683. Reid. Owen v. Davies, [1874] W. N. 
175 : Ormerod v. Todmordeu Joint Stock Mill Co. (1883), 
11 Q. B. D. 155 ; Roberts v. GM^rfai District Council, 
[1899] 2 Oh. G08 ; McCartney v. Londonderry & Lough 
SwlUy Ry., [1904] A. C. 301. Mentd, Bonner v. G. W. Ry. 
(1883), 24 Ch. D. 1 ; Attwood v. Llay Main Collieries 
(1925), 70 Sol. Jo. 265. 

317. Acts of Infringement already com- 

mitted.] — Where an injury has been done to the 
private rights of a person, whether tenant or land- 
lord, that person is entitled to damages, although 
only nominal, Sc where in such a case an injury is 
apprehended an injunction will be granted as 
against the party in default. In an action by 
N., tenant of a certain farm for damages. Sc an 
injunction against T., a sanitary authority, for 
polluting pltf.’s stream : — Held : pltf.’s private 
right having been injured he was entitled to 
nominal damages Sc an injunction against T., 
although T. had only pollute the stream in con- 
junction with others. — Nixon v. Tynemouth 
Union Rural Sanitary Authority (1888), 62 
J. P. 604, D. C. 

818. .] — Martin v. Price, No. 367, 

post. 

819. .] — Shelpbr V. City op London 

Electric Lighting Co., Mbux’s Brewery Co. 


PART VI. sect. 1, SUB-SBOT. 1. 

811 i. Court will interfere.] — ^Pltf. 
claimed to be tenant of deft, of certain 
lands upon whioh he sowed a crop of 
wheat. Deft, threatened to reap the 
crop, whereupon pltf. fUed a bul for 


an injunction. During the suit deft, 
did harvest a portion of the crop, but 
did not otherwise Interiere with pltf.’s 
occupation. Pltf. *8 right was not very 
clearly established by the evidence ; — 
an Injunction should be refused. 
— ^Monkman V. Babinoton (1888), 5 


Man. L. R. 253.“— CAN. 

811 11. .] — The ct. has power to 

grant an interim Injunction (tuia timet 
in a fraudulent conveyance action 
brought by an execution creditor. — 
Guntok V. Sellars (1908), 6 W. L. R, 
788 : 1 Alta. L. R. 189.-%AN. 
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Part VI. — ^Injunction quia timet. 


V. OtTT OF London Blbctbic Lioutinq Co., No. 
408, post. 

820, Damages not adequate remedy.] — 

It being proved that a proposed gasometor would 
obstruct ancient lights in pltf.’s houses : — Held : 
pltf. was entitled to an injunction to restrain the 
threatened infringement of his legal right, since it 
would not be adequately protected or vindicated 
by damages. — Jordeson v. Sutton, South- 
COATBS & Drypool Gab Co., [1899] 2 Ch. 217 ; 
68 L. J. Ch. 467 ; 80 L. T. 816 ; 63 J. P. 692 ; 
16 T. L. R. 374, O. A. 

Ar^tcUiona : — Mentd. Goldberg v, Liverpool Oorpn. <1900), 
82 L* T. 362 ; BatcheUer v, Tunbii&e Welfii Gas Co. 
<}901), 84 L. T. 765 ; Home & Colomal Stores v. GoUs 
(1201), 85 L. T. 701 ; Salt Union r. Bnmner, Mond, 
[1906] 2 K. B. 822 ; English v. Metropolitan Water 
Board, [1907] I K. B. 588 ; Fletcher v. Birkenhead Corpn., 
[1907] 1 K. B. 205. 

821. .] — (1) The decision in Colls v. Home 

& Colonial Stores^ No. 1136, post, has not abrogated 
the jurisdiction of the ct. te grant an injimction 
in a quia timet action to restrain the threatened 
obstruction of ancient lights if the evidence shows 
that the new buildings when completed will be an 
actionable nuisance. (2) The ct. has discretion 
to make an order declaratory of pltfs.’ rights 
with liberty to apply for an injunction if it should 
become necessary. (3) Qu. : whether the ct. in 
such an action has jurisdiction to award damages 
in lieu of an injunction even if it appears that the 
threatened injury can bo adequately compensated 
by a moderate money payment. — Litchpield- 
Spebr V. Queen Anne’s Gate Syndicate (No. 2), 
Ltd., [1919] 1 Ch. 407 ; 88 L. J. Ch. 137 ; 120 L. T. 
666 ; 36 T. L. B. 263 ; 63 Sol. Jo. 390. 

Annotation : — As to (3) Reid. Slack v. Leeds Industrial Co-op. 

[1923] 1 Ch. 431. 


Sub-sect. 2. — Mere Possibility of Future 

Injury. 

322. Court will not interfere.] — A person having 
in articles of partnership covenanted not to do 
certain acts after a specified period of time. The 
ct. will not, before the arrival of that period, grant 
an injunction to restrain him from acting in 
breach of his agreement, nor for mischief, which is 
no breach at law of the covenant between the 
parties. — Coates v. Coates (1821), 6 Madd. 287 ; 
66 E. R. 1100. 

323. .] — An injunction will not be granted 

unless for the purpose of preventing immediate 
injury, & there must be sufficient evidence of its 


necessity on the facts of the case. A possible 
future injury, which may or may not happen, will 
not form a sufficient ^und for exercising the 
extraordinary jurisdiction of the ct., especially 
where there is relief at law. — ^M axwell v. Ditch- 
burn (1846), 6 L. T. O. S. 406. 

824. .] — The circumstance that a party is 

coinmencing operations avowedly for a pu^ose 
which another conceives to bo injurious to him & 
illegal, does not warrant the latter in applying 
for an injunction, unless the circumstances of the 
case, at the time when the motion is made, are 
such as to enable the ct. either to form its own 
opinion as to the legality of the meditated puipose 
or to put that question into a course of immediate 
trial ; &, therefore, where that is not the case, the 
motion vdll not be allowed to stand over till the 
purpose has been so far executed as that its 
character may be judged of, but will be at once 
refused. — ^Haines v. Taylor (1847), 2 Ph. 209 ; 
9 L. T. O. S. 193 ; 11 Jur. 73 ; 41 E. R. 922, L. 0. 

Annotations : — Oonsd. A.-G. & Sheffield United Gas Light 
Co. V. Sheffield Gas Consumers* Co. (1852), 19 L. T. O. S. 
344 ; Hendriks v. Montagu (1881), 17 Ch. D. 638. B^d. 
l*attisson V. Gilford (1874), L. R. 18 Eq. 259 ; Fletcher v. 
Bealey (1885), 54 L. J. Cb. 424 ; A.-G. v, Manchester 
Corpn., [1893] 2 C)i. 87. Mentd. Adstread v. Chapman 
(1850), 16 L. T. O. S. 341 ; Soltau v. Do Held (1851), 2 
Sim. N. S. 133. 

825. -.] — Public works ordered by Act of 

Parliament must be so executed as not to interfere 
with the private rights of individuals ; & in 

deciding on the right of a single proprietor to an 
injunction to restrain such interference, the cir- 
cumstance that a vast population will suffer, e,g, 
by remaining imdrained, unless his rights are 
invaded, is one which this ct. caimot take into 
consideration. The council of the borough of B. 
were bound by a local Act of Parliament effectually 
to drain the town : — Held : they were not justified 
in so carrying on their operations for this purpose 
as to drive away fish, & prevent cattle from drinking 
of the water of a river at a part seven miles below 
the town & where it belonged to pltf., & althougli 
pltf. had submitted to the injury for nearly four 
years, trusting to the assurance of the council 
that they were carrying out a scheme of sewage by 
which eventually the evil would be removed, ho 
was not precluded on the ground of laches from 
now applying for an injimction, the rule in such 
cases being that the mere prospect of injury does 
not give a right to this relief. — ^A.-G. v. Bir- 
mingham Borough Council (1868), 4 K. J. 
628 ; 22 J. P. 661 ; 6 W. R. 811 ; 70 E. B. 220. 
Annotations: — Conid. Lillywhite v. Trimmer (1867), 36 
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322 i. Court will not interfere .] — 
A railway co. had, by statute, authority 
to arrange for the passage over a 
bridge ; but it was alleged that the 
lessees refused them permission to 
cross the bridge. Thereupon the rail- 
way 00 . prayed for an injunction 
restraining defts. from preventing their 
using the bridge : — Held : the damage, 
it any, to the railway oo. was only 
prospective, & they could not be said 
to have sustained any actual damage 
by the refusal of defts. to recognise 
their right to use the bridge, tic the 
ct. dismissed their bill as against 
defts. — A.-Q. V. Niagara Falls Inter- 
national Bridge Co. (1873), 20 Gr. 
34.--CAN. 

822 ii. .] — Deft., the owner of a 

saw-mill on a floatable river, erected 
booms in connection therewith, which, 
with logs of deft., impeded the passage 
of logs of pltf. The obstructions were 
removed wfore the hearing, but after 
noUco of motion had been given for an 
interim mandatory injunction, which 


was granted: — Held: the bill should 
be dismissed. — ^W atson v. Paiterson 
(1903), 2 N. B. Eq. Rep. 488 ; 23 
C. L. T. 268.— CAN. 

322 ill. .] — ^Action by one co- 

owner agednst the owner of adjoining 
lot for an injunction restraining the 
throwing water upon pltf. *8 land & for 
damages. At trial pltf. abandoned his 
claim for damages admitting that so 
far no damage had been sus^ned : — 
Held : as no damage had been shown, 
pltf. only asking tliat deft, be restrained 
from committing in future any trespass 
by causing surface water to flow upon 
pitf.*B land, an injunction should not 
be granted. — W alker v, Westington 
(1912), 23 O. W. R. 110 ; 4 O. W. N. 
136; 6 D. L. R. 858.— CAN. 

322 iv. ^ .] — An injimction quia 

timet should not be allowed unless mtf . 
show a strong case of probability that 
the apprehended mischief will, in fact, 
arise. — G uardian Assurance Co., 
Ltd. V. Matthew, [1919] 1 W. W. R. 
67.— CAN. 

822 V. .]—^An injunction should 

not be granted where there is only a 


throat to do something. — Campbell v, 
Montreuil, [1920] 2 W. W. R. 4 ; 
51 D. L. R. 326 ; 13 Sask. L. R. 212.— 

CAN. 

822 vi. .] — ^Wheroatrespassof a 

continuing nature has been committed 
by deft., but has been discontinued 
before suit brought, the ct. wiU not 
inteiioro by injunction to restrain deft, 
from oontinul^ such trespass, merely 
because pltf. entertains vague appre- 
hensions that the trespass may be 
recommenced. — Chabildas Lallubhai 
V, Municipal Comrs. of Bombay 
(1871), 8 Bom. O. C. 85.— IND. 


322 vii. 


-.] — Deft, borough coun- 


cil proposed to erect in a street of the 
borough running oil the main street, 
a publlo convenience. It was objected 
by pltfs. that the proposed erection 
would, by reason of th«| smells, 
materially alleot the comfoii 8e con- 
venience of pltfs. in the enjoyment of 
their property : — Held : the complaint 
as to objtetionable smells was prema- 
ture, & imunotion was refused. — A.-Q* 
V. New PLYMOUTH Borough, [1920] 
N. Z. L. R. 761.— N.Z. 
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Seel. 1. — Growxda for granting or refusing injunc- 

tion: Sub-eeeis, 2, 8 <fe 4.] 

L, J. Oh. 625 ; A.-O. v. Oolney Hatch Limatlo Asylum 
L1868), 4 Oh. App. 146. A.-Q. v. Metropolitan 

Board of Works ^1863), 9 L. T. 139; A.-G. u. Dorkiiyr 
Grdns. (1882), 20 Ch. D. 595 ; St. Mary, Islington, Vestry 
f 7 . Hornsey U. D. C., [1900] 1 Ch. 695 ; Hove Coron. v. 
Brighton Intercepting & Outfall Sewers Board (1903), 
67 J. P. 335 : Price's Patent Candle Co. e. L. O. C.,X1908] 
2 Ch. 526. nentd* A.-G. V. Kingston-on-Thames Corpn. 
(1865), 34 L. J. Oh. 481 ; Spokes v. Banbury Board of 
Health (1865). L. R. 1 £q. 42. 

826. .] — An information was instituted at 

the relation of the conservators of the river T. to 
restrain the corpn. of K. from altering their drains 
so as to discharge a greatly increased quantity of 
sewage into the river. The ct., considering upon 
the evidence that neither present nuisance nor 
probability of immediate prospective nuisance had 
been proved, dismissed the information without 
prejudice to future proceedings in the event of 
nuisance being subsequently occasioned. — ^A.-G. 
V. Kingston-on-Thames Corpn. (1865), 6 New 
Bep. 248 ; 34 L. J. Oh. 481 ; 12 L. T. 665 ; 29 
J. P.516; llJur. N. S. 596 ; 13 W. B. 888. 

Annotations: — Oonid. A.-G. v. Bradford Canal Proprietors 
(1866), L. II. 2 Eq. 71; Fletcher v, Bealey (1885), 28 
Ch. 1). 688. Bold. Goldamld r. Tunbridge Wells Improve- 
inmit Comrs. (1865), L. U. 1 Eq. 161 ; A.-G. v. Richmond 
(1866), L. R. 2 Ed. 306 ; A.-G. v. Manchester Corpn., 
11893] 2 Ch. 87. Mentd. A.-G. t>. Lonsdale (1868), 17 
W. R. 219 ; Mundy v. Rutland (1882), 46 L. T. 477. 

327. — — .] — A person who has covenanted not 
to use a building for certain purposes will not be 
restrained from erecting a building seemingly 
adapted only for such purposes. — W orsley v. 
Swann (1882), 61 L. J. Ch. 676, C. A. 


Sub-sect. 3. — ^Probability op Damage. 

328. Failure of defendant to rebut.] — Upon an 
interlocutory application the ct. will not decide 
a disputed question of title, but if it is satisfied 
that injury is threatened or apprehended, & the 
evidence that such is the case is not distinctly 
rebutted, an injunction will be granted. — Crosse 
V, Duckebs (1873), 27 L. T. 816 ; 21 W. B. 287. 

320. Within reasonable time — Possible UablUty 
to penalties.] — Pltf. as manager of an omnibus 
CO. became under the provisions of the statutes 
& rules for the regulation of metropolitan stage 
carriages, the licensee of their vehicles. Having 


ceased to be such m a na ger : — Held : he was 
entitled to an injunction to restrain the co. from 
continuing to use his name upon the number 
plates affixed to their carriages. — ^H odges v. 
London Trams Omnibus Co. (1888), 12 Q. B. D. 
105 ; 50 L. T. 262 ; 82 W. B. 010, D. 0. 

330. .] — In an action to restrain the ob- 

struction of ancient lights, where the right of 
pltf. to relief rests mainly upon damage, not 
suffered at the time but likely to accrue within a 
reasonable time, the ct. will nevertheless grant on 
injunction to enforce that right, not givo com- 
pensation by way of damages. In a case of this 
character the possible future application of pltf.’s 
premises must be considered, in granting an 
injunction, or directing an inquiry as to damages. 
— Dicker v. Popham, Badpord & Oo. (1890), 63 
L. T. 379. 

831, ,] — A public highway vested in the 

Wenlock Corpn. ran for some 1,200 feet along 
the top of a slope rising about 20 feet up from the 
river Severn, & the slope continued on the other 
side of the road at varying heights of about 
300 feet. In 1875 a serious landslide occurred 
which destroyed the road & houses along this 
slope. Engineers advised that to prevent future 
landslides a great weight should be placed on 
the toe of the slope alongside the river, &: accord- 
ingly the co. which then owned the land on which 
the slope was dumped over 40,000 tons of slag 
along ^e toe. Trees have since grown on the 
slope, houses have been built on it, & no further 
landslide has taken place except for trivial local 
slips. Defts., the present owners of the land on 
which the slag is, having recently commenced to 
work it, the Wenlock Corpn. brought this action 
to restrain them by injunction from excavating, 
removing or working the slag so as to create a 
nuisance to the public or to cause damage to the 
road : — Held : pltfs. had made out no case upon 
which the ct. ought to grant an injunction to 
prevent the user by a person of his own property, 
as it was necessary to show that substantifd damage 
at no remote period would result ; but on the 
evidence the land on which the road was, & the 
whole of the slope, had come to rest, & the removal 
of the slag heap would not have the slightest effect 
on the ro^ if a sufficient buttress to the road which 
was at the higher level was left. — ^A.-G. &• Wen- 
lock Corpn. v. Harper & Coalport Cold Blast 
Slag Co., Ltd. (1925), 89 J. P. 80. 
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880 i. Within reasonaitle iims,\— 
When ovidonoe Is given to the satis 
f^tion of the judge that there is 8 
strong probabUlty of injury to pltf.'i 
buildup by the oontinuanoe of bl^tinc 
opwfttious for the loosening of frozei 
earth on adjoining land, it is proper i 
on motion to continue c® p* Injunotioni 
to .grant an interlocutory Injunotioi 
restraining the contractor until thi 
hearing of the action from oarryinc 
on such blasting in such a manner ai 
to injure pltf. s building, althougl 
there is no proof that any aotua] 
to such building has alreadi 
re8^ted.~^LLER v. Oampbbll (1903) 

can; 

bold certaiz 

gtl. N. to W, & assi^ed by W. to L 
attorney, & occupied thi 
an Office. L. was a retal 


a quia timet action: &, as deft, was 
carrying on a legitimate business, & 
there was no probability of any 
immediate or irreparable damage to 
pltf. arising, the application for an 
injunction must be dismissed. — N svbixb 
V, Lillby (1909), 4 N. B. Eq. Rep. 
104; 6 B. L. R. 215.— CAN. 

880111. .] — ^Whore an act threat- 
ening danger to a person's land is such 
that Injury will inevitably foUow, a 
ot. may grant a perpetual injunction 
restraining the oon^uanoe of that 
8M3t, even though no damage has 
actually occurred before institution of 
suit. — BlNDU BASINI OHOWDHRANI U. 
Jahkabi Ohowohrani (1896), I. L. R. 
24 Cialo. 260.— WD. 

880 iv. .] — Tho ot. will not In 

general interfere until an actual 
nuisance h8M9 been committed, but it 
may by virtue of its jui^diotion to 
restrain acts which when completed 
will result in a ground of action, 
interfere before any actual nuisance 
hu been committed where it is satisfled 
that the act oomplaffied of wlU inevit- 


ably result in a nuisanoe. — A ma- 

VBNDVA, ETC. V, BABANAJOBE, ETC. 

(1922), I. L. R. 49 Calc. 1059.— IND. 


880 V. 


-. ] — When irreparable 


waste h8ts been committed. Sc is about 
to be repeated, the ot. wlU, without a 
positive affidavit of the facts, grant a 
conditional order for an injunction. 
Sc restrain the party in the meantime, 
if there be danger that the waste will 
be committed before such affidavit can 
be procured. — ^Bebbb v. Head (1844), 
7 I. Eq. R. 60.— IR. 


880 vl. .] — Where a mineral 

tenant sank a pit near his march, 8c 
exploded large charges of gunpowder 
with a view of getting rid of the water. 
Sc these explosTons were followed by a 
rush of water in the coalfields ot the 
lower Inheritor : — Held : the lower 
heritor was entitled to Interdict, on 
the nound that the explosions were 
calculated to dislocate the strata of his 
coalfield, although there was no proof 
that dislocation had actually retolted 
from the previous explosions. — DxTB* 
HAM V. Hood (1871), 9 Maoph. (Ot. of 
SesS.) 474 ; 43 8o. Jur. 800. — SOOT. 
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SUB-BBCT. 4* — IMMINBKOB OF Bl8K. 

882. Not amounting to certainty of damage.] — 
Injunction, at the Inetance of Parliament^r 
comrs. for cleansing & improving the river W. 

Sc its navigation, Sc the drainage of the adjacent 
lands, against the erection or use of a steam 
engine by Parliamentary trustees for draining 
a particular district, appUed for on the ground of 
probable (hunage to the banka of the river, into 
which an increased body of water was thereby 
expected to be thrown, Sc also on the ground of 
amrehended injury to the drainage of the lands 
within the jurisdiction of the comrs., refused. 

The law will guard against risks which are so 
imminent that no prudent person would incur 
them, although they do not amount to absolute 
certainty of damage. ... It will even provide 
against a somewhat less imminent probability, 
in cases where the mischief, should it be 
done, would be vast & overwhelming (Lord 
Brougham, C.), — Ripon (Earl) v. Hobart (1834), 

3 My. & K. 169 ; Coop. temp. Brough. 333 ; 3 
L. J. Ch. 145 ; 40 E. R. 66, L. 0. 

Annotations : — Consd. Fletcher v. BeaJej (1885), 28 Ch. D. 

688 ; A.-O. v. Manchester Corpn., [1893] 2 Ch. 8^ Beid. 

Shrewabury & Birmingham Ry. v. L. & N. W. Ry*. ®tc. 

(1853), 7 Ry. & Can. Cas. 531 j Isenberg v. Bast India 

House Estate Co. (1863), 8 De O. J. & Sm. 263 ; M‘Murray 

V, CadweU (1889), 6 T. L. R. 76 ; Litchfield -Speer v. 

Queen Anne's Gate Syndicate (No. 2), [1919] 1 Ch. 407. 

383 , ,1 — The owners of premises, situa^d 

in a densely populated neighbourhood, having 
purchased large quantities of damp jute, being 
salvage from a fire, proceeded to bring it on their 
property for the purpose of drying it. It being 
est^lished by evidence that jute when dry is 
highly inflammable & perhaps, though as to this 
the evidence was conflicting, liable when wet to 
ignite spontaneously, the ct., on an interlocutory 
application by the owner of adjoining premises, 
granted an interim injunction, until the hearing 
of the cause or further order, to restrain the owners 
of the jute from brining more juto on to their 
premises. Sc from allowing the damp jute then there 
to remain in such quantities as to occasion danger 
to adjoining property ; pltfs. undertaking at once 
to indict defts. as for a nuisance. 

It should be observed that the jute has for the 
most part been brought to defts.’ premises after 
distinct protest met by a statement that the jute 
was about to be removed (Page-Wood, V.-O.). — 
Hepburn v. Lordan (1866), 2 Hem. Sc M. 345 ; 
6 New Rep. 301 ; 34 L. J. Ch. 293 ; 13 L. T. 
69 ; 29 J. P. 228 ; 11 Jur. N. S. 132 ; 13 W. R. 
368 ; 71 E. R. 497 ; on appeal^ 11 Jur. N. S. 264, 
L. JJ. 

Annotations -Ooxild. M'Murray v. CadweU (1889), 6 T. L. R. 

76. Beld. Cooke v, Forbes (1867), L. R. 5 166; 

A.-G. V, Manchester Corpn., [I893j 2 87 I J^ood v. 

Conway Corpn., [1914] 2 Ch. 47. llentd. Belvedere Fish 

Guano Co. v. Rcilnham Chemical Works, Feldman & 

I’artridge, Ind., Coope v. Same, [1920] 2 K. B. 487. 

884 , ,] — In order to maintain a quia timet 

action to restrain an apprehended injury pltf. 
must prove imminent danger of a substantial 
kind, or that the apprehended injury, if it does 
come, will be irreparable. 

Pltf. was a manufacturer of paper, his mills 
being situate on the bank of a river, the water of 
which he us^ to a large extent in his process of 
manufacture, for which it was essential that the 
water should be very pure. Defts., who were 
manufacturers, were depositing on a piece 
of land close to the river, & about one mile Sc a 


half higher up than pltf.’s mills, a large heap of 
refuse from their works. It was proved that in 
the course of a few years a liquid of a verynoxxo^ 
character would flow from the heap, Sc 
continue flowing for forty years or more, & that 
if this liquid should And its way into the riv®r to 
^7 appreciable extent the water would be 
rendered unflt for pltf.’s manufacture, & his tr^e 
would be ruined. Pltf. did not allege that he h^ 
as yet sustained any actual injury. . Defts. said 
that they intended to use all proper prec^utio^ 
to prevent the noxious liquid from getting into the 
river : it being quite possible by the use 

of due care to prevent the liquid from flowiM iRw 
the river, Sc it being also possible that, ^ 

began to flow from the heap, some method ot 
rendering it innocuous might have been dis- 
covered, the action could not be maintained. 
Sc must be dismissed with costs. But the d ismi ssal 
was expressly declared to be without prejudice 
to the right of pltf. to bring another action here- 
after, in case of actual injury or imminent da^er. 
— ^PiETOHER V. Bbalby (1885), 28 Oh. D. 688 ; 
64 L. J. Ch. 424 ; 62 L. T. 641 ; 33 W. B. 745 ; 
1 T. L. B. 233. 

AnnotaiicyiiS COMd. M'Murrav t). CadweU (1889), 6 R. 

76. Rrid. A.-G. V. Moncheater Corpn., 1^88] ? 

Wood V. Conway Corpn. (1914), 110 L. T. 917 
flold-Speer v. Quoen Anne’s Gate Syndicate (No. 2), 
[1919] ICh. 407. ^ 

885 , ,1 — It is said by deft, that pltf. s 


action is not maintainable unless bo can prove 
imminent peril almost certain to occarion irre- 
parable injury. . . . That if there again o<^uw 
such an explosion as occurred in Aug. 1888, it 
will almost certainly occasion injury to pltf. s 
property cannot be doubted, Sc,^ although toe 
injury inflicted might admit of repair or be capable 
of compensation in damages, yet it probably would 
be far-reaching in its consequences & of a char^ter 
against which the ct. is bound to afford protection. 
Is there, then, imminent peril of such a result r 
. . , The task before me is to inquire whether, 
Tnft.lfiTig due allowance for occasional carel^s- 
ness, deft.’s trade is of such a character & is carried 
on under such circumstances that there is reason- 
able ground for apprehending a serious accident — 
that is, an accident producing serious results ^ 
•likely to occur. . . . The probability [of an acci- 
dent], to my mind, still constitutes an imminent 
danger which pltf. is not bound to endure. The 
injunction must therefore go as asked by pRb 
(Kbkb w ioh, j.). — ^M‘Murbay v. Oadwbll (1889), 

6 T. L. B. 76. ^ ^ 

Annotations : — A.-G. r. wwSrirt 

93 L. T. 290. Brid. Savory & Moore v. London Klootelc 

Supply Corpn. (1891), 8 T. L. R. 102 ; Philip v. PenneU, 

[1907] 2 Ch. 577. 

880 , ,] — Anyone seeking an injunction 

to restrain an alleged future nuisance, whether 
public or private, must show a strong ca^ of 
probability that the apprehended mischief will in 
fact arise. 

Defts. proposed to establish a small-pox bw- 
pital on land of their own in an adjoining district, 
vrithin 240 yards of two public roads, within 90 
yards of a much used part of a cemetery. Sc within 
266 yards of the nearest residence ; pltfs. con- 
tended that what defts. pro]jOBed to do amounted 
to a public nuisance, as being dangerous to the 
health of the neighbourhood. Sc appli^ for an 
injunction : — If eld : in the present %tat6 of 
science pltfs. had failed to show that there was a 
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33S 1. omcmHnff to oetiaf^ of 
damage.]— ‘Thm are at least two 


necessary ingredients lor a quia timet 
action. There must, if no actual 
damage is proved, he proof of imminent 
dan^r, Sc there must also be proof 


that the apprehended daoMO ^ 
it comes, be very substantto-^ 
QANCABAI V, PUBSaOTAMC (1907 ), 
I. L. R. 82 Bom. 148.— IND. 
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Bed,. Grounds for graniind or refusing injune- 
tion: BtA-secis. 4, 5 <6? 0.] 

piobability that the apprehended danger would 
in fact ensue. 

Where it is certain that the injury will arise, 
the ct. will at once interfere by injunction. . . . 
But the ct. does not require absolute certainty 
before it intervenes ; something less will suffice. 

. . . Tl'he principle which I think may be properly 
& safely extracted from the quia timet authorities 
is, that pltf . must show a strong case of probability 
that the apprehended mischief will in fact arise 
(Chttty, J.). — ^A.-G. V . Manchbstkr Corpn., 
[1893] 2 Ch. 87 ; 62 L. J. Ch. 469 ; 68 L. T. 608 ; 
41 W. R. 459 ; 9 T. L. R. 315 ; 37 Sol. Jo. 326 ; 
3 R. 427. 

Annotations: — Consd. Pethlck v. Plymouth Corpn. (1894), 
70 L. T. 304 ; A.-G. r. Nottingham Corpn., [19041 1 Ch. 
073 ; East London Hy. v. ThamoH Conservators (1904), 68 
.T. P. 302. Beld. A.-G. V. Coryt Kennard v. Same (1919), 
88 L. J. Ch. 410 ; Litchfield -Speer v. Queen Anne's Gate 
Byndicaie (No. 2), [1910] 1 Ch. 407. 

337. .] — No actual case of injury has 

arisen & the action is quia timet. In order to 
succeed in such an action pltfs. must show a strong 
case of probability that the apprehended mischief 
will in fact arise (Farwell, J.). — A.-G. v. Not- 
tingham Corpn., [1904] 1 Ch. 673 ; 73 L. J. Ch. 
612 ; 90 Jj. T. 308 ; 68 J. P. 125 ; 62 W. R. 281 ; 
20 T. L. R. 257 ; 2 L. G. R. 698. 

Annotations: — Refd. East London Ry. v. Thames Con- 
servators (1904), 68 J. P. 302. Mentd. R. V. L. G. Boord, 
Kxp. Arlidge, [1914] 1 K. B. 160. 

38g, .] — In M^Murray v. CadwelU No. 335, 

ante I had to consider how the ct, ought to deal 
with a case of possible accident viewed from the 
light of an accident already occurred. I see no 
reason to depart from what is there laid down, & 
there is no occasion to add to or repeat it. Suffice 
it to say that here the risk of accident is not 
imminent & if an accident occurs there is no 
reason to suppose it will produce serious conse- 
quences. Under the circumstances it would be 
wrong to grant an injimction (Kekbwich, J.). — 
A.-G. V. Dorchester Corpn. (1905), 93 L. T. 290 ; 
69 J. P. 363 ; 21 T. L. R. 695 ; 3 L. G. R. 1237 ; 
on appeal (1906), 94 L. T. 082, C. A. 


exercised with caution, not or p., but on notice, 
with the opportunity of opposing on affidavit. — 
Crowder v. Tinkler (1816), 19 Yes. 617 ; 34 
B. R. 645, L. 0. 

Annotationa : — Diitd. Cooke v. Forbes 0867), 37 L. J. Ch. 
178. Consd. A.-G. V. Manchester Corpn., [1803] 2 Ch. 87. 
Reid. Haines v, Taylor (1846), 10 Beav. 76 ; Thome v. 
Taw Vale Ry. & Dock Co. (1860), 13 Beav. 10 ; Lond 
r. Murray (1861), 17 L. T. O. S. 248 ; Soltau v. De Held 
(1861), 2 Sim. N. S. 133 ; A.-G. v, Sheffield Gas Consumers 
Co. (1853), 3 De G. M. & G. 304 ; Hepburn v. Lordan 
(1865), 2 Hem. Ik M. 345 ; M'Murray v. Cadwell (1889), 
6 T. L. R. 76. Mentd. R. v. Li«ter 8c Biggs (1857), 7 
Cox, C. C. 342 : Belvedere Fish Guano Co. v. Ralnham 
Chemical Works, Feldman & Partridge, Ind, Coope v. 
Same, [1920] 2 K. B. 487. 

340. .] — Ripon (Earl) v. Hobart, No. 

332, ante. 

341. .] — Salvin V. North Brancepbth 

Coal Co., No. 1138, post. 

342. .] — The owners of a house had had for 

many years a supply of water by pipes passing 
through the adjoining land under circumstances 
which in the view of the ct. created an easement. 
The owner of part of the adjoining land proceeded 
to build a house over part of the line of pipes : — 
Held : the owners of the house had a right to go 
on the adjoining land & repair the pipes when 
necessary, & by building a house their means of 
access to the pipes would bo materially interfered 
with & rendered more expensive ; & an injunction 
was granted to restrain the building of the house. 
The fact that an action has been brought without 
a previous application to deft, does not prevent 
pltfs. from getting their costs of the action. 

It appears to me that this is a case in which I 
am bound to interfere by granting an injunction 
because there is not only a mere possibility that 
harm may come but the necessary effect of what is 
being now done is that when the pipes have to bo 
repaired there wiQ be a greater difficulty & greater 
expense in doing it than at the present time 
(North, J.). — Goodhart v. Hyett (1883), 25 
Ch. D. 182 ; 53 L. J. Ch. 219 ; 60 L. T. 95 ; 48 
J. P. 293 ; 32 W. R. 165. 

Annotations Reid. MetTorolltan Water Board v. L. & 
N. E. Ry. (1924), 131 L. T. 123. Mentd. Sobwauu v. 
Cotton, [1916] 2 Ch. 120. 

343. .] — Fletcher v. Bealey, No. 334, 

ante. 


Sub-sect. 5. — Substantiality of Aj’PEeuended 

Damage. 

339. Court will interfere.] — (1) Jui’isdiction by 
injunction on danger of irreparable injury to pro- 
perty. (2) Jurisdiction by injimction, where the 
effect will be to stop a great trading concern. 


Sub-sect. 6. — Conduct of Defendant. 

344. Whether court will Interfere — Defendant 
insisting on right — Waste.] — If a person has only 
threatened to open mines, a pltf. may certainly 
come into this ct., to restrain a deft, from doing it. 
It is not necessary to stay till waste is actually 


PART VI. SECT. 1, SUB-SECT. 5. 

889 i. Court ivill interfere .} — ^A rail- 
way CO, being about to construct their 
]ine along a public street, a bill was 
filed by the owner of property in front 
of which it would pass, to restrain the 
construction of the road, on the ground, 
^ alleged, that his property would be 
thereby greatly depreciated in value 
causes, & rendered greatly 
loss eligible from the inoonvenienoe & 
danger occasioned by the oars running 
immediately in front thereof, & the 
present traffic be diverted from that 
part of Uie road : — Held : the injury 
as mleged did not amount to a private 
& complainant was not 
entitled to an injunction : & as the 
inju^ WM not irreparable, the ct. 
would not If otherwise in favour of 
pltf., have granted the application. — 
]^aBB & POICT STANljBY 

Ry. Co. (1857). 6 Gr. 170.-<JAN. 

889 ii. .) — Canadian Pacific 


Ry. Co. v. Town of Caloaby (1887), 
1 Terr. L. R. 67. — CAN. 

889 Hi. .] — ^Where a i>er8on Is 

commencing lawful operations for the 
purpose of enabling him to utilise bis 
own property, the mere fact that such 
operations may bo injurious to another, 
is not enough to Induce the ct. to inter- 
fere by injunction. There must at 
least DO proof, not only of imminent 
danger, but also that the damage, if 
it comes, will be irreparable. — ^PisATT 
V. Rhodb (1892), 2 B. C. R. 159. — 
CAN. 

889 iv. .} — ^An injunction will 

only be granted where pltf. can show 
that* substantial or irreparable Injury 
will be otherwise sustained. — Cotton 
e. Vancouver City (1996), 12 B. C. R. 
497.— CAN. 

889 V. .1 — ^MoCJoij, V. Canadian 

Paoifto Ry. Co., [1820] 8 W. W. R. 
H? * S2.S- ^22 ; 30 Man. L, R. 

634. — CAN. 


839 vl. .1 — In execution of a 

simple money decree against M., the 
decree-holder, R., attached certain 
property as belonging to his judgment- 
debtor. To this attckohment B. ob- 
jected & her objection was sustained. 
The decree -holder thereupon brought 
a suit, as provided by (jode of Civil 
Prooeduro, s. 283, against the judg- 
ment-debtor &; B., & In this suit 
obtained a decree from the ct. of first 
instance. B. appealed to the High Ct. 

ponding the app^l, applied for an 
injunotion against R. under sect. 492 : 
— Held : such an Injunction could not 
be granted. Inasmuch as It was Im- 
possible to say that the attached 
property was in danger of being 
** wrongfully " sold in execution of a 
decree wit!^ sect. 492. — Re Chando 
Bibi (1904), I. L. R. 26 AU. 311.— 
IND. 

889 vU. .1 — Ganoabai V. PuR- 

BHOTAM (1907), I. L. R. 32 Bom. 146.— 
IND. 
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committed, where the intention appears, & the 
person insists on his right to do it. Though no 
proof appears of w^te, yet if tenant for life hosists 
on a right to do it, & has none, the reversioner 
may have an injimction. — Gibson v, SmTH 
(1741), 2 Atk. 182 ; Bam. Ch. 491 ; 26 B. B. 614, 

Lit C. 

846. — Coffin v. Coffin, 

-.] — Tipping v. Eckebsley, No. 


No. 935, post, 

846 

613, post, 

847. 


7”0 — In an action by a copy- 
holder to restrain the working of coal under 
land by A., who claimed to be entitled to do the 
acts complained of by virtue of a lease from B., 
the lord of the manor B. was by amendment added 
as a deft., on the allegation that he claimed the 
right by him self & his lessees to work the coal ; 
that he justified the acts of A., &> that he had 
received So claimed to be entitled to receive from 
A. rents & royalties in respect of such wrongful 
working. On summons by B. under B. S. C., 
Ord. 25, r. 4, that the amended statement of claim 
might be struck out as against him on the ground 
that it disclosed no reasonable cause of action 
against him, & that the action might be dismissed 
as against him : — Held : the lessor had been 
properly added as a deft. — Siiapt?o v, Bolckow, 
Vauguan & Co. (1887), 34 Ch. D. 725 ; 56 L. J. Ch. 
735 ; 56 L. T. 608 ; 35 W. B. 562. 

Annntations : — Apld. Lookhampton QuorricH Co. v, Ballinger 

& Cheltenham R. B. C. (1904). G8 J. P. 404. Contd. 

Dickens v. National Telephone Co., National Telephone 

Co. u. Hythe Corpn. (1911), 75 J. P. 557. Apld. Thornhill 

V, Wj^ks, [1913] 1 Ch. 438. Reid. Westhoughton U. D. C. 

V. Wigan Coal & Iron Co., [1919] 1 Ch. 159. 

848. To prevent repetition.] — An 

action was brought by inhabitants of houses 
abutting on an open & unbuilt on area of land 
situate in the centre of a town, adjoining the 
m^ket place, & known as Market square, for an 
injunction to restrain the owner thereof from 
using, or causing or permitting the same to be 
used for the purpose of any sports, exhibitions, 
entertainments, or otherwise whereby a nuisance 
might be occasioned to the annoyance & injury 
of pltfs. It appeared that in June, 1889, deft.’s 
agent licensed S. to use Market square for holding 
a public show for several days, S. paying £6. The 
show consisted of a large circular roundabout 
worked by a steam engine, which engine also 
worked an organ ; a large circular mechanical 
switchback worked by another steam engine which 
worked a second organ ; a shooting gallery ; & 
a boxing booth. Whilst the show was going on, 
pltfs. complained to deft.’s agent, & a corre- 
spondence ensued, which resulted in deft.’s agent 
declining to give an undertaking, & expressing his 
intention of allowing persons to use Market square 
for public shows : — Held : as deft, contended that 
he had the right to do the thing complained of, 
had refused to give an undertaking, the inference 
as that there would be a repetition of the 
nuisance ; therefore pltfs. were justided in 
bringing the action, & were entitled to an injunc- 
tion. — ^Phillips v. Thomas (1890), 62 L. T. 793 ; 
6 T. L. B. 327. 

849. -JJ — Where a person claims a 
right to do a thing, though saying he has no 
present intention of doing it, he is a proper party 
to an action for a declaration &) injunction. — 
Leckhakpton Quarries Co., Ltd. v, Balungeb 


& Cheltenham Bubal District Council (1904), 
68 J. P. 464 : 20 T. L. B. 669. 

Annotation: — ^Mentd. I. H. Comrs. v, Lonsdale’s S. E. 

Trusts, [19191 2 E. B. 183. 

860. Denial of threat.] — ^A telephone 

CO. were using poles erected in 1887, under a 
licence from a corpn. On Oct. 10, 1910, the 
corpn. gave the co. notice to remove the poles. 
Arrangements having been made with the Post- 
master-General for an underground telephone 
service after Jan. 1, 1912, the corpn. desired that 
the poles should be taken down before Dec. 27, 
1911. 

If taken down at that date the effect would be 
that the Postmaster-General would not be liable 
to pay for the value of the poles. The corpn. 
claimed a right to remove the poles, but contended 
that they had not threatened to remove them, & 
they refused to give any undertaking not to remove 
the poles ; — HM : the corpn. must be restrained 
by injunction from removing or interfering with 
the poles. — Dickens v. National Telephone 
Co., National Telephone Co. v, Hythe Corpn. 
(1911), 76 J. P. 557. 

351. .1 — If a district council acting 

under Local Government Act, 1894 (c. 73), s. 26, 
assert that there is a public right of way over 
pltf.’s close & threaten & intend to exercise it by 
their servants or agents an action for a declaration 
& injunction will lie against them. — Thornhill 
V, Weeks, [1913] 1 Ch. 438 ; 82 L. J. Ch. 299 ; 
108 L. T. 892 ; 77 J. P. 231 ; 57 Sol. Jo. 477 ; 

11 L. G. B. 362. 

852. Threat by defendant to infringe legal 

right.] — Injunction granted, on information & 
bfll, upon the ground of public nuisance, to 
restrain the magistrates of a county from cutting 
the timbers supporting the roadway of a bridge, 
which timbers & roadway, at the place proposed 
to be cut, were within their jurisdiction, but of 
which the other extremity was within the juris- 
diction of a different county. 

They have . . . given a distinct notice, a notice 
quite sufficient for the purpose of maintaining 
an injunction, that they intend to adopt this 
course if they have a right to do so. Neither 
can there be any doubt that if their intention is 
carried into effect it will occasion a great public 
nuisance. Wliy then is the ct. with those two facts 
so stated on the record not to interfere to prevent 
the nuisance to the public (Lord Cottbnham, 0.). 
— A.-G. V, Forbes (1836), 2 My. & Or. 123 ; 40 
B. B. 687, L. C. 

Annotations : — Beld. Thorno u. Taw Vale Ry. & Dook Co. 

(1850), 13 Beav. 10; Soltau v. Do Held (1851), 2 Sim. 

N. 8. 133. 

358. -.] — Pltf. was in the enjoyment 

of ancient lights. There had been a buUding 
adjoining his, ' with a wall alleged to have been 

12 feet high, & not interfering with his lights. 
Deft, was about to pull down the ruins of this wall, 
& rebuild it 30 feet high, which he alleged was the 
original height. Pltf.’s evidence as to the origin^ 
height was more precise than deft.’s. Deft, said 
he never intended to build beyond the original 
height. Pltf. proved that he had threatened to 
build much beyond 12 feet. An injunction had 
been obtained, & deft, never moved to dissolve it. 
At the hearing a decree for a perpetual injunction 
was granted, without requiring pltf. to try his 
right at law. — ^Potts v. Levy (1S64), 2 Diew. 272 ; 
61 E. B. 723. 


part VI. SECT. 1, SUB-SECT. 6. 

346 i. Whether court will int^ere — 
X>efendiai/il insisting on right,} — ^Except 


in a case of irreparable damage, or of 
substantial deuuage, or of continuous 
damage, a ot. of equity will not 
interfere by injunction, umesB the acts 


complained of are done under a claim 
of rfirht. — ^M artin v, Douglas (1867), 
16 W. R. 208.--IR. 
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Injunction. 


Sect, 1 . — Grounde for granting or refusing injune- 
iion: Stdj-sect. 6, Sect, 2.] 


854 . .] — Deftis. G. & I., who were 

entitled to the minerals under Greys had granted 
a lease to their oo*defts. of the china clay under 
various lands, includii^ greater part of Greys. 
The lessees had entered Greys for the purpose of 
getting china clay, but had not any, & long 
before the bill was filed had ceased to occupy any 
part of that estate & were getting clay only from 
the 27 acres of which pltfs. claimed to be owners 
but to which they were decided not to be entitled. 
Defts. by their answers stated they had no inten- 
tion of getting clay at present out of Greys, but 
they insisted that they were entitled to do so : — 
Held : defts. threatened to get the clay so as to 
give the ct. jurisdiction to interfere by injunction. 
— Hbxt V. Gill (1872), 7 Oh. App. 609 ; 41 L. J. 
Ch. 761 ; 27 L. T. 291 ; 20 W. R. 967, L. JJ. 


Annotations : — Oonsd. Hedley v. Bates (1880), 49 I«* J. Ch. 
170. Apld. Shafto V, DoIokow. Vaughan (1887), 84 Ch. D. 
725; PmUlps t». Thomas (180()), 62 L. T. 793 : Leok- 
hampton Quarries Co. v. Ballinger & Cheltenham It. D. C. 
( 1904), 68 J. P. 464. Re!d. Hall v. Byron (1877), 4 Ch. D. 
667 ; Newington L. B. v. Cottii^bam L. B. (1879), 12 
Ch. D. 725 ; Diokens v. National Telephone Co., National 
TelepWie Co. v. Hythe Corpn. (1911), 75 J. P. 657 ; 
ThornhiU v. Weeks, 11913] 1 Ch. 438 : Westhoughton 
U. D. C. V. Wigan Coal &; Iron Co., [1919] 1 Ch. 169. 
Mentd. Aspdon v, Seddon (1874), 10 Ch. App. 396, n. ; 
Eardloy v, Oranville (1876), 24 W. It. 528 ; A.>G. v. 
Tomline (1877), 5 Ch. D. 750 ; A.-(i. for Isle of Man v. 
Mylehreost (1879), 4 App. Cas. 204 ; Qill v. Dioklnson 


(1880), 5 Q. B. D. 159 ; Davis o. Treharoe (1881), 6 App. 
Cas. 460 ; Loosemore o. Tiverton & North Devon Ry. 
(188^, 22 Ch. D. 25 ; Mid. lly. o. Haunohwood Brick 8c 


Tile Co. (1882), 20 Ch. D. 552 ; Pouutney v. Clayton (1883), 
11 Q. B. D. 820 ; Tucker v. Linger (i883), 8 App. Cas. 
508 ; Love o. Bell (1884), 9 App. Cos. 286 ; Robinson e. 
Milne (1884), 53 L. J. Cn. 1070 ; Elwes v. Brigg Gas Co. 
(1886), 33 Ch. D. 562 ; A.-G. v. Welsh Granite Ifo. (1887), 
35 W. R.'617 ; Glasgow (Lord Provost & Mags.) v. Forio 

S , 13 App. Cas. 657 ; Consett Waterworks Co. v. 

i (1889), [19221 2 Ch. 187, n. : Jersey v, Neath Poor 
Law Union (irdns. (1889), 22 Q. B. D. 656 : Westmoreland 
r. NowSharlston Colliery Co. (1898), 79 L. T. 716; Re 
Constable Sc Cranswiok (1899), 80 L. T. 164 : Johnstonev. 
Crompton, [1899] 2 Ch. 190 ; G. W. Ry. v. Blades, [1901]- 
2 Oh, 024 ; GrevlUo v. Hemingway (1902), 87 L. T. 443 ; 
Re Todd, Birleston & N. Eriiy., [1903] 1 K. B. 603 : 
Butterknowle Colliery Co. v. Bishop Auckland Industrial 
Co-op. Co., [1906] A. C. 305 ; Q. W. Ry. o. Carpalla United 
China Clay Co. 8c Clifdon (1908), 99 L. T. 869 ; Butterley 
Co. V. New Huckuall Colliery Co., [19091 1 Ch. 37 ; Skoy 
r. Parsons (1909), 101 L. T. 103 ; N. B. Ry, v. BudhlU 
Coal 8c Sandstone Co., [1910] A. C. 116 ; I. It, Comrs. v, 
Jolcey (No. 2), [1913] 2 K. B. 680 ; Thomson v, St. 
Catharines College Cambridge, etc., [1919] A, C. 468 ; 
Welldon v, Butterley Co., [ll20] 1 Ch. 130. 


866, ,] — An action was brought 

against the master of a ship to restrain him from 
using pumps which were an infringement of pltf.’s 
letters patent. He denied having used any pumps 
which were an infringement of the patent, & did 
not suggest that the owners ought to be parties. 
It was shown that the ship was fitted up exclusively 
with pumps which were an infringement of the 
letters patent, but had been so fitted up before 
deft., who was not a part owner, had taken com- 
mand of her ; he had nothing to do with putting 
^em. on board, &; they had never been worked in 
British waters. An injunction having been 
granted to restrain the master from n«mg the 
patented invention : — Held : the injunction was 
rightly granted, on the ground that deft., being in 
com man d of a ship exclusively fitted up with 
pumps which were an infringement of the letters 
patent, was intending to use the patented inven- 

), 12 Oh. D. 13 ; 


§ 0 X 0 ^. Upmaun v. Porcater (1883), 24 Ch. ] 
• (1889), 42 Oh. D. 393. 

Guano Co. v. Rolnham Chemlc 

2 KrB.‘48f. '' Coope V. Same (192( 


866. -COOPBB Ve WHITTINGHAMt 

No. 89, ante. 

857. -.] — A covenant by a lessee not 

to assign without the lessor’s consent runs with 
the land, & applies to a reassignment to the original 
lessee. An injunction will lie on a threat to com- 
mit a breach of it. — ^M cBaoharn v. Colton, [1902] 

A. 0. 104 ; 71 L. J. P. 0. 20 ; 86 L. T. 694, P. 0. 

358. Denial of intention by defendant— 

After previous threats.] — Paokington v. Packing- 
ton (1746), 1 Dick. 101 ; 21 E. R. 206, L. 0. 

869. : .1 — Injunction to restrain the 

landlord from cutting ornamental trees in a lawn 
during the term, upon his conduct ; amounting 
to a consent to the tenant’s plan of improvement, 
laying out the lawn, etc. A deed not to be varied 
by parole evidence of the actual agreement. 
Sencung a surveyor to mark out trees is a sufficient 
groimd for an injunction.— J ackson v, Oatoe 
( 1800), 6 Ves. 688 ; 81 E. R. 806, L. 0. 

Annotations : — Oonsd. Civil Service Musical Instrument 

Assoon. V, Whiteman (1809), 68 L. J. Cb. 484. Bsfd. 

Swaine v. G, N. Ry. (1864), 33 L. J. Ch. 399 ; McManus 

V. Ck>oke (1887), 35 Oh. D. 681. Mentd. WUlmott v. 

Barber (1880). 15 Ch. D. 06. 

860. .] — No one has a right to go over 

the land of another without his consent, but deft, 
has disclaimed any intention of so doing, &, on 
the contrary has declared his resolution not to 
go over the lands of pltfs. They are therefore 
in no dai^er of any trespass on his part So may 
safely wait for the trial of the case ... & if a 
wilfifi trespass is proved, no doubt an injunction 
will be granted (Hawkins, J.). — Calvert v. 
Gosling (1889), 6 T. L. R. 185, D. C. 

861. .] — In Aug. 1882, A. set up in 

B. ’s factory four machines of his own make to be 
taken & paid for if they worked to B.’s satisfaction. 
They were used till Apr. 1883, when B., being dis- 
satisfied with them, took them down, laid them in 
his yard, called on A. to take them away, & never 
used them again. A. did not take them away till 
Jan. 1885. In Mar. 1887, P., who had obtained a 
judgment against A. that A.’s machines were an 
infx&^ement of a patent belonging to him, claimed 
royalties from B. B. replied that P. could satisfy 
himself by calling at B.’s mill that B. was using 
neither P.’s nor A.’s machines, & had no inten- 
tion of so doing. Further correspondence took 
place, & B. denied ail liability alleging that he 
had not bought the machines from A. who had set 
them up on trial & as they did not work well had 
to take them down. So that B. had not used So was 
not using any machine which infringed P.’s patent. 
In Jan. 1888, P. brought his action in the Chancery 
of the County Palatine against B. for an injunction 
So an account or damages. B. put in a defence 
denying infringement So stating that if he ever 
had used macbines infringing the patent such 
user had been discontinued long before the action, 
as pltf. knew, So that B. never threatened or 
intended So did not threaten or intend to use any 
apparatus infringing the patent : — Held : thoum 
B. had infringed the patent, it was not to Be 
inferred from the circumstances that he had any 
intention to infringe it again, &; P. if he had made 
such inquiry as he ought would have discovered 
this ; there was, therefore, no case for an injunc- 
tion, SOg the ct. of the County Palatine having only 
the old Chaneexy jurisdiction, damages could not 
in that case be given. — ^P roctor v. Baylet (1889)» 
42 Oh. D. 390 ; 69 L. J. Ch. 12 ; 61 L. T. 762 ; 
38 W. R. 100 ; 6 R. P. C. 638, 0. A. 

Annotations Werner Motors v. Oaxnage, [1904] 

1 Oh. 264. Bm. Barrett e. Day, Day v. Fomes (1890), 

43 01^ D* 435 ; Burberry's e. Watkinson (1906), 23 

B* P* C. 141. 
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862. Promise to give notice of intention 

to do act.] — Deft., m 1866, obtained leave to con- 
vert a piece of land containing twenty acres into 
a cemetery. He could not succeed in doing so, & 
the land remained unaltered. In 1876 an attempt 
was made to get up a co. for the purpose, but the 
attempt failed. In the following year pltf., who 
was owner of a dwelling-house within 100 yardd 
of the nearest part of the land, wrote to deft, to 
the effect that unless deft, would give an under- 
taking not to use any part of the land for a 
cemetery, ho should take legal proceedings. Deft, 
replied to the effect that he had no present inten- 


he would not give any undertaking not to do so if 
he found it desirable ; but that if he should here- 
after wish to use the property in that way, he would 
give pltf. two months* notice of his intention to do 
so ; & he stated that he should not bury within 
100 yards of pltf.*s house without consent. Pltf. 
thereupon commenced an action, & the judge 
m*anted an interlocutory injunction restraining 
deft, from using, “ for burial or for a cemetery,** 
the ground in question, “ or any part thereof ** : — 
Held : (1) the injunction must be dissolved, for 
that there was no such threat or intention to use 
any part of the ground for a cemetery as to war- 
rant the interference of the ct. by injunction, 
supposing such use to be unlawful ; (2) an injunc- 
tion in the above form could not, in any case, have 
been supported, for that under Burial Act, 1856 
(c. 128), s. 9, a cemetery may come within 100 
yards of a house, the only thing prohibited being 
actual burial within that limit. — <1owley (Lord) 
V. Byas (1877), 6 Oh. D. 944 ; 37 L. T. 238 ; 41 
J. P. 804 ; 26 W. B. 1, 0. A. 

AnnoiaHons: — Aa to (2) Oonjid. Oodden v. Hythe Burial 

Board, [1906] 2 Oh. 270. Bdd. Wrteht v. Wallasey L. B. 

(1887), 18 Q. B. D. 783 ; Olegg v. Metcalfe, [1914] 1 Ch. 

808. 

363. Oiler of undertaking before hearing.] 

— Lyon v. Newcastle Corpn. (1894), 11 B. P. C, 
218. 


Sect. 2.— DAMAGES IN UEU OF INJUNCTION. 

Damages in lieu of injunction generally, see 
Part VII., poet. 

366. Whether court may award.] — Dreyfus 
V. Peruvian Guano Oo., No. 394, post. 

867, ,] — In an action for an injunction to 

restrain deft, from further building so as to inter- 
fere with pltf. *8 ancient lights, & for a mandatory 
injunction to compel him to pull down like build* 
ings already constructed, pltf. proved that if 
deft.’s building was completed it would seriously 
interfere with his light ; but he failed to prove that 
the commercial value of his promises, or the facilit 
of letting them, would be materially affectec.. 
The premises of pltf. & deft, were both leaseholds 
held under the same lessor, who had consented to 
the erection of deft.*8 budding : — Held : pltf., 
having proved his legal right to the light, & that 
the proposed building would infringe that right, & 
there being no special circumstances disentitling 
him to relief, he was entitled to an injunction as to 
the threatened building & to damages only as to 
the completed buildings. Qu, : whether the 
ct. has jurisdiction to give damages in respect of 
threatened injury, instead of an injunction. — 
Martin v. Price, [1894] 1 Ch. 276 ; 63 L. J. Ch. 
209 ; 70 L. T. 202 ; 42 W. B. 262 ; 10 T. L. B. 
172 : 38 Sol. Jo. 127 ; 7 B. 90, C. A. 

Annotaiiona : — ^Apld. Shelter v. City of London Eleotrlo 
Lighting Co., Meux*8 Brewery Co. v. City of London 
Eleotrlo Lighting Co., [1805] 1 Ch. 287 : Jordeson v. 
Sutton, SouthcoatoB Sc Drypool Gaa Co., [1899] 2 Ch. 217. 
Oonsd. (ik>wpor v. Leddler, [1003] 2 Ch. 337 ; Leeds In- 
dustrial Co'op. Soo. V. Slaok, [1024] A. 0. 851. Befd. 
Slack V. Leeds Industrial Co-Op. Soo., [1024] 2 Ch. 475. 

368. .] — Litchfibld-Speer v. Queen 

Annb*s Gate Syndicate (No. 2), Ltd., No. 321, ante, 

869 , ,] — Chancery Procedure Amendment 

Act, 1858 (c^ 27), s. 2, confers on the Ct. of Ch. 
jurisdiction to award damages in lieu of an in- 
junction in the case of a threatened injury. 

Notwithstanding the repeal of Chancery Pro- 
cedure Amendment Act, 1867 (c. 27), by Statute 
Law Bevision & Civil Procedure Act, 1883 (c. 49), 


864. .] — In an action to restrain the 

infringement of a patent a deft., on bein^ served 
with the writ, offered to undertake not to infringe, 
to give the other relief claimed by the writ & to 
pay pltf.*s costs. Notwithstanding this offer pltf. 
deUvered a statement of claim & particulars of 
breaches. Deft, then delivered a defence ; & 
pltf. moved for judgment in the terms of the state- 
ment of claim : — Held : pltf. ought to have 
accepted the undertaking offered ; & on doft.*s 
^ving the undertaking the ct. declined to grant an 
injunction riving pltf. costs down to the date of 
the offer & the costs of the day*8 appearance, & to 
deft., the other costs subsequent to the offer. — 
Jenkins v. Hope, [1896] 1 Ch. 278 ; 65 L. J. Ch. 
249; 73L. T. 705; 44 W. B. 358. 

866 . .] — Winkle & Co., Ltd. v. 

Gent & Son (1914), 31 B. P. C. 473. 

Annotation : — ^B^d. Davies v. Edinburgh Life Assce., [1010] 

2 K. B. 852. 


the combined effect of Judicature Act, 1873 (c. 66), 
s. 16, & Statute Law Bevision Act, 1898 (c. 22), 
s. 1, is to maintain in force the jurisdiction con- 
ferred by Chancery Procedure Amendment Act, 
1867 (c. 27), 8. 2. 

Where therefore an action was brought in the 
Ch. Div. for an injunction to restrain an obstruction 
of ancient lights, & the ct. foimd that deft.*s 
buildings when completed would cause an action- 
able obstruction to pltf.*s lights, but that no such 
obstruction had yet taken place : — Held : the ct. 
had jurisdiction to award damages in lieu of an 
injunction. — Leeds Industrial Co-operative 
Society, Ltd. v. Slack, [1924] A. C. 861 ; 93 
L. J. Ch. 436 ; 131 L. T. 710 ; 40 T. L. B. 746 ; 
68 Sol. .To. 716, H. L. ; revsg, S. 0. avb nom. Slack 
V. Leeds Industrial Co-operative Society, 
Ltd., [1923] 1 Ch. 431, 0. A. ; subsequent proceed^ 
ingsy sub nom. Slack v. Leeds Industrial Co- 
Operative Society, Ltd., [1924] 2 Oh. 475. O. A, 
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Part VII. — Damages in lieu of or in addition to Injunction. 


8bct. l.->JURISDICnON TO AWARD. 

Sub-sect. 1. — In General. 

See Chancery Amendment Act, 1868 (c. 27) ; 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), ss. 8, 5 ; Statute Law Revision Act, 
1898 (c. 28), s. 1 ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 18 (3). 

370. Under Chancery Amendment Act, 1858 
(c. 27) — ^Not affected by Judicature Acts.] — (1) 
Where damages are claimed in substitution for an 
injunction to restrain a wrongful act commenced 
before the issue of the writ & continued afterwards 
if the wrongful act has come to an end before the 
trial the ct. has jurisdiction under above Act, 
s. 3, to assess the whole of the damages accrued. 

(2) Above Act remains in force noWithstanding 
the passing of the Judicatiu'e Acts. — Fritz v. 
Hobson (1880), 14 Ch. D. 642 ; 49 L. J. Ch. 321 ; 
42 L. T. 225 ; 28 W. R. 459 ; 24 Sol. Jo. 30(5. 
Annotations: — As to (1) Beld. Beddall v. Maitlaud (188])» 

17 Ch. D. 174 ; Serrao v. Noel (1885), 16 Q. B. D. 649 ; 

Chapman Morsons v, Auckland Grdns. (1889), 23 Q. B. D. 

294 ; Dreyfus v, Peruvian Quano Co. (1889), 43 Ch. D. 

316. Oenerally, Befd. Leeds v. Industnal Co-op. Soc. v. 

Black, [1924] A. C. 851. Mentd. Penrice v. Williams 

(1883), 23 Ch. D. 363 ; Barker v, Purvis (1886), 56 L. T. 

131 j Landrock v. Met. Dlst. By. (1886), 2 T. L. R. 632 ; 

Bern v. Aoton L. B. (1886), 65 L. J. Ch. 669 ; Milson v. 

Carter, [1893] A. C. 638 ; Martin v. L. C. C. (1898), 79 

L. T. 170 ; Chaplin v. Westminster Corpn., [1901] 2 Ch. 

329 ; Chessum v. Gordon, [1901] 1 K. B. 694 ; Boyce v, 

Paddington B. C., [1903] 1 Ch. 109 ; Lingke v, Christ- 

chui'ch Corpn. (1912), 106 L. T. 376. 

371. Preserved notwithstanding subse- 

quent repealing Acts.] — (1) A building estate was 
laid out in lots, which were sold by the owners of 
the estate to different purchasers, each of whom 
covenanted with the vendors & with the pur- 
chasers of the other lots entitled to the benefit 
of the covenant not to build a shop on his land, 
or to use liis house as a shop or to carry on any 
trade therein. The purchaser of one of the lots, 
who occupied his house as a private residence, 
brought an action against the purchaser of another 
lot, who was using his house as a beershox^ with an 
“ off ** licence, to restrain him from breaking his 
covenant & for damages. Pltf. had known for 
three years before the action was commenced that 
deft, was using his house as a beershop, & had 
himself bought beer at the shop. There was 
evidence that some of the houses built on other 
lots had been for some time used as shops notwith- 
standing the covenant, & that some of the houses 
near pltf.’s house were occupied, not each by a 
single tenant, but by two families at weekly rents : 
— Seld : the change in the character of the 
neighbourhood was not in itself a groimd for 
refusing relief to i^ltf., as the change was not 
caused by his conduct, but pltf. had lost the right 
to enforce liis covenant either by injunction or 
damages, through his acquiescence in the pro- 
ceedings of deft. 

(2) Above Act is applicable to cases where the 
damage sustained by pltf. is only nominal, as well 
as to cases where he is entitled to substantial 
damages, 

(3) Although above Act is repealed by Statute 


Law Revision & Civil Procedme Act, 1883 (c. 49), 
s. 8, under sect. 5 the jiudsdiction conferred thereby 
is still in force. 

(4) The ct. has power under above Act to refuse 
an injunction, although no case is established for 
granting damages in substitution for the injunction 
& in such a case may dismiss an action to enforce 
a covenant with costs. 

(6) Since the Jud, Acts each division of the ct. 
has full power apart from above Act to give either 
injunction or damages (Baggallay, L.J.). — 
Sayers v, Collyer (1884), 28 Ch. D. 103 ; 64 
L. J. Ch. 1 ; 51 L. T. 723 ; 49 J. P. 244 ; 33 W. R. 
91 ; 1 T. L. R. 45, C. A. 

Annotations : — As to (1) Difltd. Northumberland v. Bowman 
(1887), 56 L. T. 773. Refd. Meredith v. Wilson (1893), 
69 L. T. 336 ; Kuierht v. Bimmonds, [1896] 2 Ch. 294 ; 
Osborno v. Bradley, [1903] 2 Ch. 446 ; Elliston v. 
Reacher (1908), 77 L. J. Ch. 617 ; PuUeyne v. France 
(1912), 67 So]. Jo. 173. As to (2) Befd. Yates e. Kyffln- 
Taylor Sc Wark, [1899] W. N. 145. As to (3) Confd. Ee B., 
[1906] 1 Ch. 730 ; Leeds Industrial Co-op. Boo. v. Slack, 
[1924] A. C. 851. Befd. Dreyfus v. Peruvian Guano 
Co. (1889), 42 Ch. D. 66 ; Cowper v, Laidler, [1903] 
2 Ch. 337. As to (4) Befd. Goddard v. Mid. By. (1891), 8 
T. L. R. 126 ; Alexander v. Mansions Proprietary (1900), 
16 T. L. R. 431. OenerallVt Befd. Sobey v. Salnsbury, 
[1913] 2 Ch. 513. Mentd. Alliance Eoonomio Investment 
Co. V, Borton (1923), 92 L. J. K. B. 760. 

372. .] — Leeds Indusitual Co- 

operative Society, Ltd. v. Slack, No. 369, 
ante. 

373. ,1 — If an injunction can be supported 

to restrain the progress of dilapidations not com- 
pleted at the date of the filing of the bill, then 
above Act gives jurisdiction to assess damages in 
respect of such parts of the dilapidations as have 
been already effected at that date. 

The intention [of above Act] was to give the ct, 
power to grant complete relief whenever it had a 
well-founded jurisdiction to entertain the case 
(Page-Wood, V.-C.). — Hindley v. Embry (1865)^ 
L. R. 1 Eq. 62 ; 35 L. J. Oh. 0 ; 13 L. T. 272 ; 11 
Jur. N. S. 874 ; 14 W. R. 25. 

Annotations: — Befd. Hythe Corpn. v. East (1866), 35 
L. J. Ch. 257 ; M'Rae r. L. B. & S. C. Ry. (1868), 37 
L. J. Ch. 267 ; Leeds Industrial Co-op. Soc. v. Slack, 
[1924] A. C. 861. 

374. ,] — Smith v. Smith, No. 233, ante. 

875. Only where claim for Injunction enter- 

talnable.] — Wicks v. Hunt, No. 471, post. 

376. .] — (1) Noise caused by 

machinery having been acquiesced in for more 
than five years, the ct. refused to ^ant an in- 
junction, on the ground of increase evidenced only 
by the sense of hearing, it being proved on the 
other side that no new machinery or change in 
the manner of working had been introduced. 

(2) Where an unlawhil obstruction of an ancient 
light had existed for nearly six years, the ct. being 
of opinion that before the passing of above Act 
a bill for an injunction would have heen dismissed, 
refused to direct an inquiry as to damages under 
that Act. — Gaunt v. Pynney (1872), 8 Ch. App. 
8 ; 42 L. J. Ch. 122 ; 27 L. T. 569 ; 87 J, P. 100 ; 
21 W. R. 129, C. A. 

Annotations: — As to (1) FoUd. Rogers v. G. N. Ry. U889). 
63 J. P. 484. OeneraUVj Bcfa. FuUwood v. FuUwood 
(1878), 9 C!h. D. 176. Mentd* Byass v. Bettam (1886), 


PART VII. SECT. 1, SUB-SECT. 1. 

878 S. Under Chancery AmendmenJt 
1858 (c. 27).] — ^The Supreme Ct. 
has Uie Jurisdiction which Chancery 
^^dment Act. 1868 (c. 27). gave to 
the c^. of Ch., to award damages in 
ueu of or in addition to an injunction* 


Having always heen a ot. both of law Sc 
of equity, it has always had Jurisdiction 
to do so ; but the effect of Supreme 
Court Acts, 1860 Sc 1862, was to ^ve 
to it. if necessary. Sc to continue in it, 
the Jurisdiction which the Ct. ot C^. 
h^ under Chanoery Amendment Act, 
1858 (o. 27), at ^e date of the pmwi^g 


of the Act of 1860 . — Rtdbr v. Hall 
(1906), 27 N. Z. L. R. 385.~-N.Z. 

k. Damages not specificaUy claimed.] 
— Damages which are not asked 
for will not be granted in a suit for 
an injunction except where they are 
either in substitution for or supple- 
mentary to the injunction which Is 
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2 T. L. R* 88 ; Reznhardt v, Mentastl (1889), 42 Ch. D. 
686 ; ClirlBUe v. Davey, 118931 1 Oh. 316; GosneU v. 
Aerated Bread Co. (1894), 10 T. L. R. 661 ; Sanders- 
dark V, Grosyenor Mansions Oo. 8c D'Allessandrl (190^, 
82 L. T. 768 ; Heath v, Brighton Corpn. (1908), 98 L. T. 
718. 


877. .] — It is necessary to consider 

the effect of the Act commonly called Lord Cairns* 
Act as to the jurisdiction of this ct. It appears 
to me that the second sect, of that Act gave a new 
power to the Ct. ot Ch. ... It only arises when 
the Ct. of Ch. has jurisdiction to grant an injunc- 
tion. It can only apply to those cases in which 
the ct. could have granted an injunction, at all 
events at the time of the filing of the bill ; Sc if the 
ct. could have granted an injunction it ought to 
have granted the injunction. Therefore it must 
apply to cases in which, before the passing of the 
Act, the ct. would have granted an injunction ; & 
it gives a new power to the ct. purely discretionary 
to substitute damages in some one or more of the 
cases in which, before the passing of the Act, this 
ct, would have granted an injunction (Jessel, 
M.R.). — ^Aynsley V, Glover (1874), L. K. 18 Eq. 
644 ; 43 L. J. Ch. 777 ; 31 L. T. 219 ; 39 J. P. 36 ; 
23 W. R. 147 ; on appeal (1876), 10 Ch. App. 283, 


Annotations : — Gonid. Stanley of Aldorley v, Shrewsbury 
(1876), L. H. 19 Eq. 616 ; Holland v. Worley (1884), 26 
Oh. D. 678 ; Slack v. Leeds Industrial Co-op. Sec., 11923] 

1 Ch. 431 ; S^k v. Leeds Industrial Co-op. Soo., [1924] 

2 Ch. 476. Reid. Greenwood v, Hornsey (1886), 33 
Ch. D. 471 ; Martin. u. Price, [1894] 1 Ch. 276 ; Cowper 
V. Laidler, [1903] 2 Ch. 337. Mentd. Moore v. Hall (1878), 

3 Q. B. D. 178 ; Fowlers v. Walker (1880), 49 L. J. Oh. 
698 ; Webster v. Whewall (1880), 42 L. T. 868 ; Dalton 
V. Angus (1881), 6 App. Oas. 740 ; A.-G. v. Queen Anne 
Garden & Mansions Co. (1889), 60 L. T. 769 ; Dicker v. 
Popham, Radford (1890), 03 L. T. 379 ; Smith v, Baxter, 
[1900] 2 Ch. 138 ; Warren v. Brown, [1900] 2 Q. B. 722 ; 
Gewdner v. Hodgson’s Kingston Brewery Co., [1903] A. O. 
229 ; Colls v. Home & Colonial Stores, [1904] A. C. 179 ; 
Hyman v. Van Den Bergh, [1908] 1 Ch. 167 ; Wood u. 
Conway Corpn., [1914] 2 Ch. 47. 


878. Where injunction refused.] — (1) In 

order to justify the ct. in not interfermg at the 
hearing, there must be a much stronger case of 
acquiescence than is required upon an interlocutory 
application. 

A. being about to erect a building near B.*s 
house, informed B, of his intention, & pointed out 
the proposed site of the building. B. having 
misunderstood A., Sc mistaken the proposed site 
for another to wliich he had no objection, made no 
further inquiries, Sc took no steps for nearly a 
month, by which time A. had almost finished the 
building ; B. then discovered his mistake, & 
shortly afterwards filed a bill against A. for an 
injunction Sc damages, on the ground of obstruction 
to light & air ; — Held : B.*s acquiescence was not 
sufficient to deprive him of the right to an in- 
junction at the hearing of the cause ; but the bill 
was dismissed on the ground that B. had sustained 
no substantial injury. 

(2) If in a suit for an injunction Sc damages the 
injury to pltf. proves to be too trifling to sustain 
an injunction, the ct, has jurisdiction to award 
damages under the above Act. — J ohnson v. 
Wyatt (1863), 2 De G. .T. Sc Sm. 18 ; 3 New Rep. 
270 ; 33 L. J. Ch. 394 ; 9 L. T. 618 ; 28 J. P. 70 ; 
9 Jur. N. S. 1333 ; 12 W. R. 234 ; 46 B. R. 281, 
L. JJ. 

Annotations : — As to (1) Befd. Lawrence v, Austin, Durell v. 

Pritchard (1886), 6 New Rep. 308 ; Hogg v, Scott (1874), 

L. R. 18 Eq. 444. As to (2) Consd. Swolne v, fi, N. Ry. 


(1864), 4 De G. J. Sc Sm, 211. Befd. Durell v, Pritchard 

(1866), 1 Oh. App., 244 ; Langmead v. Maple (1866), 18 

O. B. N. S. 265. 

879. SwAiNE V, Great Northern 

Ry. Co. (1864), 4 De G. J. & Sm. 211 ; 3 New Rep. 
399 ; 33 L. J. Ch. 399 ; 10 Jur. N. S, 191 ; 12 
W. R. 391 ; 46 B. R. 899 ; avb nom, Swaynb v. 
Great Northern Ry. Co., 9 L, T. 746, L. JJ. 

Annotations: — Befd. Langmead v. M^le (1865), 18 C. B. 

N. S. 265 ; Serrao v. Noel (1886), 15 Q. B. D. 649. Mentd. 

Crump V. Lambert (1867), 17 L. T. 133 ; Dowling v. 

Pontypool Caerleon 8c Newport Hy. (1874), L. R. 18 Eq. 

714 ; GosneU v. Aerat^ Bread Co, (1894), 10 T. L. R. 

661 ; A.-G. V, ih^ston Corpn. (1896), 13 T. L. R. 14. 

880. Damages not specifleally claimed.] 

In a case for an injunction, which, from circum- 
stances arising after the bill was filed, could not be 
granted, the ct., under above Act, awarded 
damages, though not specifically prayed for by 
the bill. — Catton v. Wyld (1863), 32 Beav. 260 ; 
56 B. R. 106. 

Annotations: — Coned. Davenport v. Rylands (1865), L. R. 1 

Eq. 302. Apprvd. Betts v. Neilson, Betts v, De Vltre 

(1868), 3 Ch. App. 429. Bdfd. Bcrrao v. Noel (1885), 15 

Q. B. D. 649. 

381. .] — (1) Injimction suit to re- 

strain defts. from causing a nuisance by the work- 
ing of their patent for making bricks Sc tiles under 
a covered area, to pltf. & lier dwelling house. The 
bill prayed an injunction, but did not ask any 
inquiry as to damages. Pltf. at the hearing was 
willing to take damages instead of an injunction : 
— Held : a nuisance was proved, & pltf. was en- 
titled to damages although she had not prayed for 
them by her bill. 

(2) The damages would be assessed by the ct.. 
Sc a memorandum of the decree giving damages, 
instead of an injunction, would be endorsed on 
pltf.’s title deed. — Crawford v. Hornsea Steam 
Brick Sc Tile Co., Ltd. (1876), 45 L. J. Ch. 432 ; 
34 L. T. 923 ; 24 W. R. 422, C. A. 

882. Damages & account of profits — 

Patent.] — Neilson v. Betts, No. 1190, post. 

883. .] — 1)E Vitbe V, Betts, 

No. 1191, post, 

884. Remedy by injunction barred — 

Action not maintainable at law.] — Eastwood v . 
Lever, No. 420, post, 

885. .] — Catton v, Wyld, No. 380, 

ante, 

386. .] — Although relief by award of 

damages, under above Act, is in the nature of 
consequential relief, vet this ct. has jurisdiction 
to grant it, notwithstanding that it may not be 
in a position at the hearing to grant the injunction 
or specific performance on which the light to 
damages depends. 

Simple questions, like the assessment of damages, 
are not such as this ct. will try by jury ; but it 
will, under the power in sect. 6, refer them to a 
ct. of law. — Cory v, Thames Ironworks & 
Shipbuilding Co., Ltd. (1863), 2 New Rep. 16 ; 
8L. T. 237 ; 11 W. R. 689. 

387 . Establishment of right to specific 

performance.] — (1) Vendors entered into an alleged 
agreement, consist!^ of letters, for the sale to 
purchasers of certain patent rights by which the 
vendors were to receive £15,000 payable by Mar. 1, 
1886, for the patent rights works, plant, Sc book 
debts. Sc 25 per cent, of the profits made in dealing 
with the patents, the purchasers to form a co. to 


prayed. — ^Williamson v. Friend 
(1901), 1 S. R. N. S. W. 23, 133 ; 18 
N. S. 'if. W. N. 32.— AUS. 

1. Mandatory injunction sofught — 
I>ifficidt/y in restoring building,] — A 
mtgee. filed hia bill for forrolMure & 
for an injunotion to retrain the 


vendee of the mtgor. from removing 
a building erected on the property. 
The ot. thought that though the 
building had been actually removed, 
It was a proper case for a mandatory 
injunotion ; out it appearing that the 
building had been removed piece- 


meal, 8c that there might 1^ dilfloulty 
in restoring It, an inquiry was directed 
to ascertain the value thereof, as 
sufficient for the Justice of the case. — 
Mbyebs V, Smith (1869), 15 Gr. 618. — 
GAN. 

m. .] — ^The ot. has power to 
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■JurisdictioTi to aword: Sub-sects* 1 2^ 

B. (a)0 

work the patents. No co. having been formed, & 
the purchasers refusing to carry out the agreement, 
the vendora brought an action claiming speciiio 
performance of the agreement, payment of the 
£16,000, & damages in addition to specific pejc- 
formance of the whole or any part of the said 
agreement, & in substitution for specific perform- 
ance of any part of the agreement of which the ct. 
might decline to enforce specific performance. 

The defence denied the agreement, & pleaded 
that the formation of a co., to work the patents 
was a condition precedent to the payment of the 
money. An order was made under B. S. C., 
Ord. 34, r. 2, directing the following questions of 
law to bo set down for argument s (a) what was 
the construction of the letters constituting the 
alleged agreement ; (b) whether pltfs. were 

entitled to any & what relief by way of specific 
performance, or damages, or both, in respect of 
such agreement : — Held : under Jud. Act, 1873 
(c. 60), the ct. had complete jurisdiction both in 
law & in equity ; so that, whether the ct. could in 
a particular case grant specific performance or 
not, it could give damages, for breach of the 
agreement. 

(2) Under above Act pltfs. had first to make out 
that he was entitled to specific performance before 
he could get damages at all ; now, he might come 
to the ct. & say, “ If you think I am not entitled 
to specific performance of the whole or any part 
of the agreement, then give me damages ** : — 
Held : on the pleadings pltfs. were entitled to some 
relief, & defts. must pay the costs of the present 
hearing. — Elmoeb v* Pibrib (1887), 67 Xi. T. 333. 

AnnotaHon : — Oenerally, field. Leeds Industrial Co-op. Boo. 

V. Slack, [1924] A, 0. 861. 

388. ,] — ^Where an action against a sanitary 

authority was bond fide & in substance brought 
for an injunction to prevent them from causing a 
nuisance in the future by continuing to discharge 
sewage into a stream, but the judge at the trml 
thought that imder the circumstances an injimction 
was not then needed, because, though a nuisance 
was caused by such discharge of sewage in an 
exceptionally dry season, which at the time of the 
trial had passed away, it was not likely to recur 
except in such a season, & he accordingly refused 
an injunction, but gave £26 damages : — Held : he 
had power to give such damages in substitution for 
an injunction in accordance with the Chancery 
Practice under above Act, though no notice of 
such action had been given as required by Public 
Health Act, 1875 (c. 66), s. 264, — Chapman, 
Morsons & Co. V. Auckland Union Guardians 
(1889), 23 Q. B. D. 294 ; 68 L. J. Q. B. 504 ; 61 
L. T. 446 ; 63 J. P. 820, C. A. 

AnnottOUma : — afield. Pryoe v* Hole (1890), 6 T. L. R. 195 ; 

Warwick & Birmingham Canal Nav^tlon Co. v, Burman 

(1890), 63 L. T. 670 ; Be R., [1906J 1 Ch. 730; Leeds 

Indnstrial Co-op. Boc. v, Blaok, [1924] A. C. 851. 

389. Continuing nuisance.] — The dis- 

tinction explained between an obstruction to 
ancient lights & an interference with the water 
rights of a riparian proprietor with reference to 
the question whether damages should be awarded 
in lieu of an izgunction. 

It is impossible to foresee what modes of enjoy- 
ment pltfs. . , , may resort to, or the extenx; of 
damages which would be a compensation for the 

allow equitable compensation to be 
in^ in lieu of ordaining the removal 
of buildings.-— G eaham e. Kiiucaidt 
MA gsmATES 0882). 9 R. (Ct. of B6M). 

91 H. L, — SOOT. 


injury which the continued pollution might cause 
to such new modes of enjo 3 nneut. I shall not, of 
course, say that in no case of injury to riparian 
rights, damages should bo awarded in lieu of an 
injunction, but I know of no case in which it has 
been done (Pry, J.). 

If defts. . . . will undertake to indemnify pltfs. 
... in such manner as the ct. may direct, the 
injimction may bo suspended ,for three months. 
There must be a reference as to the damage sus- 
tained by pltfs. (Fry, J.). — ^Pennington v. 
Brinsop Hall Coal Co. (1877), 6 Ch, D. 769 ; 
46 L. J. Ch. 773 ; 87 L. T. 149 ; 25 W. R. 874. 

AnnotaHons: — ^fiefd. Frits e. Hobson (1880), 14 Ch. D. 542: 
Ormerod v, Todmorden Joint Stock Hill Co. (1883), 11 
Q. B. D. 155 ; Owen v. Faversham Corpn. (1908), 78 
J. P. 404 : StoUmeyer v. Petroleum Development Co., 
[1918] A. C. 498, n. 

890. .] — Shelfbr V, City of London 

Electric Lighting Co., Mbux’s Brewery Co. v. 
City of London Electric Lighting Co., No. 
408, post. 

891. .] — CowPER V. Laidler, No. 

410, post. 

892. — Mandatory Injunction sought.]- 

Shelpbr V. City of London Electric LiGHTiNa 
Co., Mbux’s Brewery Co. v. City op London 
Electric Lighting Co., No. 408, post. 

393. .] — CowPER* V. Laidler, No. 

410, post. 

894. Where no actual wrong committed.] 

— ^Above Act did not confer upon the Ct. of Ch. any 
jurisdiction to award damages in a case where no 
wrongful act had been committed by the person 
agaimt whom on injunction was sought. There- 
fore where an action is brought for an injunction 
in respect of a threatened injury & no actual 
wrong has been committed by deft., the ct. has 
no jurisdiction to give damages in substitution 
for such injunction. 

I entirely agree with what has been said by 
Bowen, L.J., on the subject of above Act. . . . 
Where there has been no wrong done it appears to 
me that above Act confers no power to give damages 
(Pry, L.J.). — Dreyfus v. Peruvian Guano Co. 
(1889), 43 Ch. D. 316 ; 62 L. T. 518 ; 6 Asp. 
M. L. C. 492, C. A. ; on appeal, sub nom. Peruvian 
Guano Co., Ltd. v. Dreyfus Brothers &: Co., 
[1892] A. C. 166, H. L. 

Annotationa: — CoDM. Cowper v. Laidler, [1903] 2 Oh. 337. 
Overd. Leeds Industrial Oo-op. Soo. v. Slack, [19241 A. C. 
851. field. Martiirv. Price. [1894] 1 Ch. 276 ; Shelfer v. 
City of London Electric Lighting Oo., Menx’s Brewery Co. 
V. (jity of London EleotrioLighung Co., [1895] 1 Ch* 287. 
Mentl. Phillips v. Homfray (1890), 44 Ch. I). 694 : Dak- 
shina Mohun Roy v, Baroda Mohim Roy (1893), 9 T. L. R. 
582 ; iee A. B. (No. 2). [1900] 2 Q. B. 420. 

896. .] — Cowper v. Laidler, No. 

410, post. 

896. .] — Leeds Industrial Co- 

operative Society, Ltd. v. Slack, No. 369, ante. 

897. Under Judicature Acts.] — Sayers v, 
Collyer, No. 871, ante. 

898 . ,] — Blmorb V. PiRRiB, No. 387, ante. 


Sub-sect. 2. — ^Exercise of Jurisdiction. 

A. In General. 

899. Exercise discretionary.] — Durell v. Prit- 
chard, No. 296, ante. 

400. .1 — ^Aynslby V. Glover, No. 877, ante. 

401. .] — ^An action lies against a third 


n. TV toe wrongful axA dUconliwued.} ledge, been dltoontinned before the 
--Where a pltf. filed a hill for an sw was oommenoed i—Hetd : the ot. 
toj^ction Sc payment of damagee, had not jnriedlotion to make a dectee 
Sc it appeared that the wrotmtul act for the damageB.-^BaooxzNtiTOK v. 
complained of had, without fiS know- (1871), 18 Or. 488.— CAN. 
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perBon who maliciously induces another to brealc 
his contract of exclusive personal service with an 
^ployer, which thereby would naturally cause, & 
did in fact cause, an injury to such employer, 
although the relation of master & servant may not 
strictly exist between the employer & employed. 
Where in such an action the employed was alro a 
deft., but as against him pltf. clamed only an 
injunction & not damages, it was held that damages 
might in the discretion of the ct. be given under 
Chancery Amendment Act, 1868 (c. 27), &; the 
jury therefore should be directed by the judge, in 
the event of a verdict for pltf. find such damages 
^ should be awarded : (a) if the ct. should tMnk 
it a proper case both for injunction & damages ; 
(b) if the ct. should think it a proper case for 
damages only, & not also for an injunction. — 
Bowen v. Hall (1881), 6 Q. B. D. 333; 60 
L. J. Q. B. 305 ; 44 L. T. 75 ; 45 J. P. 373 ; 29 
W. R. 367, C. A. 

Annotations : — Consd* Wright v. Henneaaoy (1894), 11 
T. L. 11. 14; Allen v. Flood, [18981 A. C. 1. Befd. 
National Phonograph Co. v. Edlaon-BeU OonaoUdated 
Phonograph Co., [1908] 1 Ch. 335. Mentd. Mineral Water 
Bottle Exchange 8c Trade Protection Soo. v. Booth (1887), 



ton V. KuBsell, [1893] 1 Q. B. 715 ; Exchange Telen^ph 
Co. V. Gregory (1895). 73 L. T. 120; Lyons v \^kina 
(1896), 74 L. T. 358 ; Charnock v. Court (1899), 68 
L. J. Ch. 550 ; Quinn v. Leathern, [1901] A. C. 495 ; 
South Wales Miners* Federation v. Glamorgan Cool Co., 
[1905] A. C. 239 ; Longe. Smithson (1918), 88 L. J. K. B. 
223 ; Weld-Blundell v, Stephens, [1920] A. O. 956 ; Ware 
& De Freville v. Motor Trade Asaoon., [1921] 3 K. B. 40 ; 
Sorrell v. Smith, [1925] A. C. 700. 


402. .] — The ct. will not, in exercising the 

discretion given to it by Chancery AmendSnent 
Act, 1858 (c. 27), s. 2, compel pltf. to sell his 
property out & out to deft., by awarding pltf. 
damages in lieu of an function, when deft., by 
the buildings which he is erecting, is doing an act 
which will render the property of pltf. absolutely 
useless to him. When, however, the injury is less 
serious, & the ct. considers that pltf.’s property 
may still remain substantially useful to him ft 
deft.’s buildings are permitted to continue, & that 
the injury is of such a nature as can be compensated 
by money, the ct. may exercise its discretion by 
awarding pltf. damages in lieu of an injunction ; & 
for the purpose of exercising its discretion, the ct. 
will have regard to the nature & situation of the 
property. — ^Holland v. Worley (1884), 20 Ch. D. 
678 ; 64 L. J. Ch. 268 ; 50 L. T. 626 ; 49 J. P. 7 ; 
32 W. R. 749. 

Annotations: — Distd. Greenwood v. Hornsey (1886), 33 

Ch. D. 471. Bnld. Dicker v, Popham, R^ford (1890), 

63 L. T. 379. Oonsd. Martin v. Prloe, [1894] 1 Oh. 276. 

Beld. National Tel^hone Co. v. Baker, [1893] 2 Ch. 186 ; 

Shelfer v. City of London Elootrlo Lighting Co., Meux’s 

Brewery Co. v. City of London Electric Lighting Co. 

U894), 12 R. 112 ; Cowper v. Laldler, [1903] 2 Ch. 337 ; 

Li^ds Industrie Co*op. Soo. v. Slack, [1924] A. C. 851. 

403. .] — Shelfer v. City op London 

Electric Lighting Co., Mbux’s Brewery Co. v. 
City op London Electric Lighting Co., No. 
408, post 

404. — — .] — Wood v. Conway Corpn., No. 
210, ante, 

406. Judicial discretion.] — Smith v . 

Smith, No. 238, ante. 

406. According to circumstances of case.] 

— The discretion given to the ct. by Chancery 
Amendment Act, 1858 (c. 27), to award damages 
in substitution for an injimction in the case of a 
substantial Interference with pltf.’s ancient lights, 
is a discretion to be exercised according to the 
facto of each particular case. Wliere pltf. has, at 
the trial, estaDliiahed his statutory right as against 
a deft, who has erected a building causing a sub* 


stantial interference with that right, the ct. will 
not compel him to accept damages or compensation 
instead of an injunction, especi^y where deft, has, 
during the progress of the action, given an under* 
taking to pull down, if so ordered at the trial. — 
Greenwood v, Hornsby (1880), 33 Ch. D. 471 ; 66 
L. J. Ch. 917 ; 66 L. T. 136 ; 36 W. R. 163. 
Annotations : — umsd. Dicker «. Popham, Radford (1890), 63 

L. T. 379 : Martin v. Prloe, [1894] 1 Ch. 276. Reid. 

Cowper y, Laldler, [1003] 2 Ch. 337. 

407. — ^ .] — Defts., in constructing an 

embankment for a reservoir in connection with 
certain waterworks which they were carrying out 
under their statutory powers, inadvertently earned 
their underground working below the surface of 
pltfs.’ land, & so committed a trespass. The 
actual damage done amounted to much less than 
the probable cost of removing the works com- 
plained of : — Held : upon the authority of Shelfer 
V. City London Electric Lighting Co.^ Meux'a 
Brewery Co. v. City of London Electric I^hting Co.^ 
No. 408, post the ct. had a discretion to give 
damages in substitution for an injunction under 
circumstances which rendered that course desirable. 
— Rileys v. Hatjpax Corpn. (1907), 97 L. T. 278 ; 
71J. P.428; 23T. L. R. 613; 6 L. G. R. 909. 

Principles on which court will act.] — See Sub- 
sect. 2, B., post 


B, Principles upon Which Court acts. 

(a) Damages in lieu of Injunction. 

408. General rule — Continuing nuisance.] — 

(1) Chancery Amendment Act, 1868 (c. 27), in 
conferring upon cts. of equity a jurisdiction to 
award damages instead of an injunction, has not 
altered the settled principles upon which those 
cts. interfered by way of injunction ; &; in cases 
of continuing actionable nuisance the jurisdiction 
so conferred ought only to be exercised under very 
exceptional circumstances. 

It may be stated as a good working rule that ft 
the injury to pltf.’s legal rights is small, & is one 
which is capable of being estimated in monev, ^ 
is one which can be adequately compensated Dy a 
small mon^y payment, & the case is one in which 
it would be oppressive to deft, to grant an in- 
junction, damages in substitution fof an injunction 
may be given (A. L. Smith, L.J.). 

(2) The sect, is in the widest possible terms, & 
1 can find no limitation as to its applying only 
where the injunction sought is mandatory as 
distinguished from an injunction to prevent a 
continuing nuisance. ... I cannot doubt that the 
Ct. of Oh. has the power in the one case as in the 
other to award damages in substitution for an 
injunction (A. L. Smith, L.J.). — Shelfer v. City 
OF London Electric Lighting Co., Mbux’s 
Brewery Co. v. City of London Electric 
Lighting Co., [1895] 1 Ch. 287 ; 64 L. J. Ch. 216 ; 
72 L. T. 34 ; 43 W. R. 238 ; 11 T. L. R. 137 ; 39 
Sol. Jo. 132 ; 12 R. 112, C. A* ; subsequent prO'- 
ceedingsy [1896] 2 Ch. 388, C. A. 

Annotations : — As to (1) Oonsd. Jordeson v. Sutton, South- 
ooates & Di^ool Gas (k>., [1899]_2 C!li. 217. Apia. RlleyB 
' V. Halifax Corpn. (1907), 97 L. T. 278. OonsiL GUUzig v. 
Gray (1910), 27 T. L. R. 39 : Pettey v, ParaouB (1914), 84 
L. J. Ch. 81 ; Sharo v, Harrison, [1922] 1 (Dh. 602 ; Leeds 
Industrial Co-op. Soo. v. Slack, [1924] A. C. 861. A^dd. 
Slack V. Loeds industrial Co-op. Soo., [1924] 2 Ch. 476. 
Refd. Wise V. Metropolitan Eleotrio Supply Co. (1894), 
ID T. L. R. 446 : import v. SeouriUes (joxpn. (1896), 64 
It. J. Ch. 491 ; Westmoreland v. New SharUon Coulery 
Co. (1898), 79 L. T. 716: Cowper e. LaldlerrflOftSj 2 Oh. 
337 ; Colls v. Home & Colonial Stores, [1904] A. C. 179 ; 
ColweU V. St. Panoras B. O., [19041 1 Ch. 707 : Higgins v. 
Betts, [1905] 2 Oh. 210 ; Eine v. Jolly, tl906n^. 480 ; 
Midwood V. Manohester CoiTu., [1906] 9 K. B. 697 ; 
Saunhy v. London (Ontario) water Coxnrs., [1906] A. C. 
110 ; Bailey e. Hplhorn & Frascati (1014), 110 L. T. 
674. As to (2) EM. Elue v. JoUy, [1906] 1 Ch. 480. 
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iNJtJNCTION. 


Sect, !• — Jurisdiction to award: Sub^sect, 2,B, (o) 

409/ .] — In an action claiming an ^*imc- 

tion to restrain the proposed erection of buildings 
on one side of a narrow passage in the centre of 
the city of Leeds on the ground that the right of 
light enjoyed by pltf/s premises on the other side 
of the passage would be seriously interfered with, 
Bomkr, J., found that the proposed buildings, if 
erected, would interfere with pltf.’s lights, but 
that the injury would not be great, & that he could 
be adequately compensated by an award of 
damages. He felt bound, however, in view of the 
observations of tlie Lords Justices in Dreyfus v. 
Peruvian Quano Co,t No. 394, anfe, to hold, con- 
trary to his own opinion, that, where no injury 
liad been actually caused, but was only contem- 
plated at the date of the writ, there was no juris- 
diction under Chancery Amendment Act, 1858 
(c. 27), to grant damages in lieu of an injunction, 
& he therefore granted an injunction. Lefts, 
appealed, & the Ct. of Appeal, without considering 
the merits, by a majority affirmed Homer, J., on 
the question of jurisdiction. On a further appeal 
by dofts., the House of Lords, by a majority, 
reversed the Ct. of Appeal, & pltf. having appealed 
from Homer, J.’s decision so far as it was a finding 
that he would be adequately compensated in 
damages, the House remitted the case to tlie Ct. 
of Appeal to be heard on its merits : — Held : on 
the facts as found by Homer, J., the case caine 
within the “ good working rule ** laid down in 
Shelf er v. City of London Electric Lifjhting Co,, 
Meux's Brewery Co, v. City of London Electric Light- 
ing Co,, No, 408, ante, namely, that if the injury to 
pltf.’s legal rights is small ; if it can be estimated 
in money ; if it is one which can be adequat/ely 
compensated by a small money payment ; & if 
the case is one in which it would be oppressive to 
deft, to grant an injunction, then damages in 
substitution for an injunction may be given ; & 
that rule was still a guide to the ct. in exercising 
the discretion given by Chancery Amendment Act, 
1858 (c. 27), & was unaffected by Colls v. Home 
cfc Colonial Stores, Ltd,, No, 1136, post. The Ct. 
of Appeal therefore discharged the injunction 
granted by Homer, J., & directed an inquiry as to 
damages. — Hijack v, Leeds Industrial Co- 
operative Society, Ltd., [1924] 2 Ch. 475 ; 94 
L, J. Ch, 46, C, A. ; previous proceedings, sub nom, 
Leeds Industrial Co-operative Society, Ltd. v. 
Slack, [1924J A. C. 851. 

410. Only in special ciroumstanoes,] — (1) Where 
an owner of promises seeks to restrain owners of 
adjoining premises by prohibitory injunction from 
interfering with his rights to light & establishes 
his legal right, be is entitled as of course to an 
injunction. 

Assuming that the jurisdiction to substitute 
damages in lieu of granting a prohibitory injunction 
exists, the ct. will only exercise such jurisdiction 
under special circumstances, e,g, the trifling 
amount of the damage, & will refuse so to exercise 
it as in fact to enable the deft to purchase pltf.’s 
legal right against the latter’s will. 

(2) Where no wiongful act has been committed, 
but an injunction is sought to restrain its com- 
mission, the (^t. of Appeal has expressed a clear 
opinion in Dreyfus v. Peruvian Guano Co,, No. 
394, ante, that Lord Cairn’s Act [Chancery 


Amendment Act, 1858 (c. 27)] confers no power to 
give damages in lieu of an injunction (Buckley, J.). 

(3) Where a mandatory injunction is asked the 
Act gives jurisdiction to substitute damages for 
an injunction (Buckley, J.). 

(4) Where the injunction asked for is one to 
restrain a continuing nuisance, ... it would seem 
that there is jurisdiction to award damages instead 
of an injunction (Buckley, J.). — Cowper v, 
Laidler, [1903] 2 Ch. 337 ; 72 L. J. Ch, 578 ; 89 
L. T. 469 ; sub nom. Cooper v. Laidler, 61 W. H. 
639 ; 47 Sol. Jo. 548. 

Annotations: — As to (1) Refd. Slack v, Leeds Industrial 
Co-op. Soo., [1924] 2 Ch. 475. Aa to (2) Consd. Leeds 
Industrial Co-op. Soo. v. Slack, [1924] A. C. 851. 

411. Quantum of damage sustained — Injury 
small.] — Johnson v. Wyatt, No. 378, ante, 

412. Property still substantially 

useful.] — Holland v. Worley, No. 402, ante, 

418. .] — Sayers v, Collyer, No. 

371, ante, 

414. Injury substantial.] — Sayers v, 

Collyer, No. 371, ante. 

415. Award equivalent to compulsory sale of 
property.] — Where substantial damages, os dis- 
tinguished from some £6 or £10, will be given at 
law for interference with light, the ct. will interpose 
by injimction. The ct. will not allow a man to 
inflict an injury upon his neighbour, & then pur- 
chase him out without any Act of Parliament 
having been obtained for that purpose. 

Nor if a person complaining of interference with 
his light has offered to withdraw his opposition for 
a fixed sum, will the ct. gather from that fact 
alone that the damage is not irreparable, & send 
the case to a jury to assess the exact damage done. 
Were the ct. to do so, it would be conceding to 
persons desirous of erecting buildings the existence 
of an unknown Act of Parliament, with the pro- 
visions of the Lands Clauses Act, & enabling them 
to force the sale of pltf.’s right, not at his own 
valuation, but at the estimate of a jury. — Dent 
V, Auction Mart Co., Pilgrim v. Auction Mart 
Co., Merger’s Co. v. Auction Mart Co. (1866), 
L. H. 2 Eq. 238 ; 35 I.. J. Ch. 555; 14 L. T. 827 ; 
30 J. P. 661 ; 12 Jur. N. S. 447 ; 14 W. H. 709. 

Annotations: — Coiud. Senior v. PawHon (1866), L. R. 3 Kq. 
330 ; Beadel v. Perry (1868), 19 L. T. 760 ; Aynsley v, 
Glover (1874), L. 11. 18 Eq. 544; Cowper v, Laidler, 
[1903] 2 Cb. 337. Retd. Luscombe v, 8t^r (1807). 17 
L. T. 229 ; Potts v. Smith (1868), 18 L. T. 629 ; Kelk v, 
Pearson (1870), 23 L. T. 458 ; Dickinson v, Harbottle 
(1873), 28 L. T. 186 ; Pennington v, Brlnsop Hall Coal Co. 
(1877), 6 Ch. V, 769 ; Moore v. Hall (1878), 3 Q. B. D. 
178 ; Warren v. Brown, [1900] 2 Q. B. 722 ; Colls v. 
Home & Colonial Stores, [1904] A. C. 179. Mentd. 
Beadell v. Perry (1866), 15 W. K. 120 ; Martin v, Headon 
' (1866), L. li. 2 Eq. 425 ; Caloraft v, Thompson (1867), 15 
W. K. 387 ; Lanfranohi v, Mackenzie (1867), L. K. 4 Eq. 
421 ; Ma^re v, Grattan (1868), 16 W. R. 1189 ; City ot 
London Brewery Co. v, Tennant (1873), 43 L. J. Ch. 467 ; 
Bryant v, Lefever (1879), 4 C. P. D. 172 ; A.-O. v. Queen 
Anne Garden & Mansions Co. (1889), 60 L. T. 759 ; Bass 
V, Gregory (1890), 25 Q^. B. D. 481 ; Dicker v, Popham, 
Radford (1890), 63 L. T. 379. 

416. — — Krehl V, Burrell, No. 287, ante. 

417. — -.] — ^Holland v. Worley, No. 402, 
ante, 

418. — -.] — Greenwood v, Hornsby, No, 
406, ante, 

419. — -.] — Cowper v. Laidler, No. 410, ante, 

420. Acquiescence by plaintiff In Infringement.] 
— (1) Property was conveyed to certain trustees 
of a building society. A scheme was laid down for 
the buildings, with certain regulations applicable 


PART Vll. SECT. 1, BUB-SECT. 2. — wheel. The effect of the dam was to which time applts.’ business, depend- 

(a). raise the water In the stream several ing on the power supplied, was estab- 

4^ i. Acquiescence hy plaintiff in feet, so to flood a lew perches of lisned. Some years iater a new water 

infringement.) — Applts. had erected a rosp.*s land higher up stream. Resp. wheel was erected, Sc subsequent 

perman^t dam for the purpose of had for a long period acquiesced in the to that resp. brought an action claim- 

generating power hy means of a water dam, in the sense of protest, during ing damages for past injuries Sc an 
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to every lot of ground* Each allottee or pur- 
chaser from the society entered into restrictive 
covenants with the trustees, who were the con- 
veying parties to him ; & it was covenanted that 
the trustees should be deemed trustees of the 
covenants for the benefit of all claimii^ under 
conveyances already made by them. Pltfs. & 
deft, in the suit became allottees or purchasers. 
Boon after his purchase deft, built a large hotel, 
on some of the lots he had purchased, & he after- 
wards on certain other of his lots, & in front of 
lots which pltfs. had purchased, began erecting 
stables, with a large “ midden,** or receptacle for 
manure, of which the former were completed 
without formal protest from pltfs., who, however, 
ultimately filed a bill against deft., praying that 
they might have the benefit of the covenants 
entered into by deft., for an injunction agal^t 
building in violation thereof, & that the build- 
ings already so erected might be pulled down, 
&; damages be accorded to pltfs. The judge 
made a decree, declaring that the only proper 
buildings were such as h^ been approved by the 
covenantees, directing the demolition of certain 
portions of the buildings raised, & awarding an 
injunction to restrain deft, from using the stables 
otherwise than as general outbuildings : — JEfeld : 
under the circumstances, the injunction must be 
dissolved, & the order directing demolition dis- 
charged on the ground of acquiescence ; & if 

pltfs. desired to proceed for the purpose of recover- 
ing damages, they must amend their bill by 
making it one on behalf of themselves & all the 
allottees & making the trustees defts. 

(2) Pltf., though barred by acquiescence or 
otherwise from his remedy by injunction, may 
obtain damages under Chancery Amendment Act, 
1868 (c. 27), & that even though no action would 
be maintainable at law by pltf. — Eastwood v. 
Lever (1863), 4 De G. J. & Sm. 114 ; 3 New Bep. 
232 ; 33 L. J. Ch. 356 ; 9 L. T. 615 ; 28 J. P. 

212 ; 12 W. B. 195 ; 46 E. B. 859, L. JJ. 
Annotations: — Qenerally, Mcntd. Master v. Hansard (1870), 
14 Ch. D. 718 ; Wheeldon v. Burrows (187JO, 12 Ch. D. 31 ; 
Brown v. Inskip (1884), Cab. 8c El. 231 ; Rogers v. Hose- 
good (1899), 81 L. T. 515. 

421 . ,] — The ct. will, in a case where the 


legal right is alone in question, coupled with facts 
which amount to a qualified consent & acquies- 
cence, award damages instead of granting an 
injunction to restrain the proceedings by a railway 
CO. with works which have done & might do 
further damage to a neighbouring landowner. 

l^ere, therefore, a railway co. had trespassed 
on pltf.*s land by removing his boundary wall, & 
were proceeding to build another wall partly on 
his & partly on their own land, the ct. directed an 
inquiry in chambers to assess the amount of 
damage done, having previously refused an applica- 


tion for an injunction to restrain the rebuilding of 
the wall.— L ockwood v. London & North 
Western By. Co. (1868), 19 L. T. 68. 

422, Acquiescence not sufficient to oar 

action.] — Sayers v , Coixyer, No. 3'n, arUe, 

.] — See, generally, Part VIII., Sect. 4, 

428. Where benefit results to property.]— A 
building containing ancient lights we® 
down & replaced by another in which 
was set back & a dormer window converted into 
a skylight: — Held: the right to access of light 

was not lost. , . . ^ 

The right remains where any portion of the 
light which would have passed over the servient 
tenement through the old windows passes also 

through the new windows. „ ^ 

I must consider what the Master of the Bo^ 
has called the materiality of the injury done to 
pltfs. ... If there were not that material y 
no quei^on could arise between injunction oc 
damages as alternatives (Pry, J*)* , - j ^j. » 

I pTH also of opinion that a portion of defts. 
building actually enures to the benefit of pltfs. . . . 
althoum I am not at liberty to hold the injtuy 
compensated for by the benefit,^ “j^et in deciding 
the questions of damages or of injunction, I am 
at liberty to consider it as one element which h^ 
to influence my discretion in deciding which of the 
two alternatives, injunction or damages, I shaU 
adopt (Fry, J.).— National Provincial Plate 
Glass Insurance Co. v. Prudential Assurance 
Co. (1877), 6 Ch. D. 757 ; 46 L. J. Ch. 871 ; 37 
L. T. 91 ; 26 W. B. 26. ^ ^ ^ ^ 

Annotations Dicker r. 

63 L. T. 379 ; Oolle v. Home & ^ 

A. C. 179. Hfentd. Scott v. Pape (1886), 31 Cb. 1). o5i, 

424. No case for injunction made out.]— ^ince 

the Jud. Act, 1873 (c. 66), as before it, a pltf . in 

an action to restrain an alleged obstruction to 

ancient lights cannot obtain an injunction unless 

he proves substantial damage. An inquiry as to 

damages will not bo directed where pltf. has 

opened a case of substantial damage & has failed 

to prove it. — K ino v , Budkin (1877), 6 Ch. D. 

160 ; 46 L. J. Ch. 807. ^ m 

Annotation : — Befd. Richards v. Revett (1877), 37 L. T. 632, 

Continuing nuisance.] — See Nos, 389, 408, 410, 

Mandatory injunction sought.] — See Nos, 408, 
410, ante* 

Where no wrong done.] — See Nos. 369, 394, 

410, ante. . ^ ^ 

Disturbance of easements.] — See Easements, 
Vol. XIX., pp. 192-193, Nos. 1443-1468. 


iaj unction for the removal of the dam : 
— Held : dama^ should be srlven in 
lieu of an Injunotion, takinsr into 
consideration the aoqulesoeuoe of resp., 
the hardship which an Injunction would 
entail upon applts., 8c the fact that 
damages were a sufficient redress to 
the resp. — E ilis v. Rasmussen (1910), 
30 N. Z. L. R. 316.--N.Z. 

o. Quantum of damage sutAained — 
Impossible, to ^imede.] — ^A landlord 
is not entitled to an Injimction to 
prevent the carrying on of a livery 8c 
feed stable business in proximity to 
dwellings occupied by his tenants in a 
mainly residential locality so as to 
oonstltnte a nuisance, without proof 
of injury to rever^on or that one 
or more of the tenants had left because 
of the annoyance from the stable, but 
such injunctlcm may be granted at the 
suit of any tenant who proves suoh 

J. — ^voL, xrvni. 


nuisance. Pltfs. being tenants from 
month to month only ; — Held : it 
would not be a proper case for awarding 
damages Instead of granting an injunc- 
tion, as it could not be known how 
long the tenants might remain, 
berides, injuries of the kind in ques- 
tion cannot be fully compensated by 
damages, 8c it would be imposslblo to 
estimate suoh damages accurately in 
every case, — ^M cKenzie v. Katlbr 
( 1905), 16 Man. L. R. 660 ; 1 W. L. R. 
290.— CAN, 

p. Infury not yet committed.] — 
The injury not having yet been com- 
mitted: — Held: this was a case in 
which the ot. might reasonably & 
properly award damages, instead of 
an injunction, if it turned out that 
dama^ could be awarded. — Canadian 
Paoifio Ry. Co. v. Canadian North - 
ms Ht. Co. (1912), 22 W. L. R. 289 ; 


(6) Damages in addition to Injunction., 

425. Remedy in damages inadequate.] — ^The 

right of the lord of a manor to minerals is a ri^ht 
of property in the mineral substance only, subject 

7 D. L. R. 120 ; 6 Alta. L. R, 407.— 

CAN. 

q. Plaintiff otherwise entitled to equit* 
able relief.] — Damages in lieu of an 
injunction will be refused unless 
appet. can show he is otherwise 
entitled to equitable as distinguished 
from legal relief 8c a pltf. who has no 
equity entitling him to an Interlocutory 
iiunnction when he obtains It will not 
he given damages in lieu thereof at 
the trial. — B ekhum v. Bxtildbbs 
Assoon. op North Winnipbo (1915), 
31 W. L. R. 430 ; 8 W. W. R. 814.— 
CAN. 


PART VII. SECT. 1, SUR-SECT. 2U— 

B. (b). 

4251. Bemedy in demages inadf 
ouate.}--OAia>ynsLL v. Bribokenbhidoe 
(1918), 24 O. W. R. 669 ; 4 O. W. N. 
1296 ; 11 D. L. R. 461.— CAN. 

n n 
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Bed. l.—JurUdicHon to ateard: Svb-sect, 2, B. (6). 

Sects, 2 <fc 8, Part VIJJ. Sect. 1.] 

to which the copyholder hae an estate in the soil 
throughout. Therefore, where the lord of a xuazioi^ 
entitled by custom to convey under pltf.’s copyhold 
minerals got within the manor, brought thereunder 
other minerals from mines without the manor ; — 
Held: (1) the act was a trespass, for which an 
injunction lay ; (2)r as the title to the injunction 
was founded upon the inadequacy of the remedy 
in damages, the ct. could not award damages in 
addition to the injunction. — ^Eabdley v. Gran- 
ville (1876), 3 Ch. D. 820 ; 46 L. J. Oh. 060 ; 34 
L. T. 009 ; 24 W. B. 628. 

Annotations: — OeneraJly, Mentd. Tucker Linger (188^, 
21 Ch. D. 18 ; Powell v. Vlckennau (1887), 8 T. L. R. 
358 ; Pnabon Brick & Terra Cotta Co. v, G. W. Ry., 
1893] 1 ('ll. 427 ; G. W. Ry. v. Cefn Crlbbwr Brick Co., 
11894) 2 Ch. 167; Webb v, Knight, Hedley v. Webb 
1 1001), 70 L. J. Ch. 668 ; Batten PooUe. Kennedy. [1007] 
1 Ch, 256 ; Derry v. Sanders, [1919] 1 K. B. 223 ; Thom- 
son V. St. Catharine’s College, Cambridge, etc., [1919] 
A. C. 468. 

426, Continuing nuisance.] — Pennington 

V, Brinsop Hall Coal Co., No. 889, ante. 

427. .] — Bamuz V. Southend Local 

Board (1892), 07 L. T. 109 ; 8 T. L. B. 700. 

Liquidated damages in addition to injunction.] — 
See Deeds, Vol. XVII., p. 403, Nos. 2118-2122. 


Sect. 2.— WHAT DAMAGES RECOVERABLE. 

428. Where damages in lieu awarded — Con- 
sideration of all ciroumstances.^ — Damages in 
equity for loss occasioned by pulling up a railway 
will be computed upon a general view of the whole 
case & an estimate & allowance will be made of 
such a sum as may be considered a recompense 
for the loss sustained. — ^Mold v. Wheatoroft 
(1860), 30 L. J. Ch. 698. 

429. Damages accrued.]— Crawford v. 

Hornsea Steam Brick & Tile Co., Ltd., No. 
381, ante, 

430. To date of trial.]— A biU filed 

in 1868 prayed an injunction to restrain a local 
board of health from causing or permitting any 
sewage to pass into a certain brook, so as to be a 
nuisance. After various proceedings, in Feb. 
1889, a supplemental writ was issued by leave of 
the ct., & a statement of claim was delivered asking 
for an injunction & also damages, includi^ such 
as had been occasioned by the failure of the local 
board to comply with the interlocutcuy injunction. 
At the trial of the action, in July, 1890, the judge 
decided that defts. had practically abated the 
nuisance to such an extent that it would not be 
necessary to continue the injunction; but the 
judge was of opinion that certain moneys ought 
to be paid by defts. to pltfs. : — Held : applymg 
the principle that where there is jurisdictmn to 
grant an injunction, damages may be given in lieu 
for injury, the injunction would not be continued ; 
but there must be judgment against defts. for the 
moneys found to be due from them to pltfs. at 
the trial.— Warwick & Birmingham Canal 
Navigation Co. v, Bubman (1890), 68 L. T. 670. 

^ 1 . .]-Mart[n t;. Price. No. 367. 

ante. 

^2. Prospective damages — ^Memorandum 

^dorsed on plaintlft»s title deeds.]— Crawtoed v. 
Hornsea Steam Brick & Tile Co., Ltd., No. 
381, ante. 


488. Where damages in addition awarded— 
Ancillary damages— Acknowledgment of wrong 
suffered.] — Where pltf. in an action for nuisance 
by noise A vibration claims an injunction which, 
or its equivalent undertaking, is granted by the 
ct., & aliK) asks for general damages as ancillary 
to the real remedy sought, he is not entitled to 
substantial damages, but is entitled to recover 
something, not as compensation, but acknowledg- 
ment of the wrong he has suffered. 

In the absence of misconduct a successful pltf. 
who has not failed wholly on one issue in the action 
will not, subject to the large discretion of the ct., be 
deprived of costs because some of his witnesses 
have been guil^ of exaggeration in their evidence. 
— ^LIPMAN V. PULMAN (GeORGB) & SONB, LTD. 
(1904), 01 L. T. 182. 

484 , _ ,] — ^Whero pltf. proved a 

case of substantial injury to her business ds to her 
health by the noise occasioned by the way in 
which deft.’s business was carried on, the ct. 
granted an injunction against the continuance of 
Gie nuisance, & also gave pltf. damages in respect 
of past injury. — Gillxng v. Gray (1910), 27 
T. L. B. 39. 

486. .] — The predecessor in title 

of pltf. P. sold & conveyed to defts. a piece of land 
forming part of a site used by them for a pumping 
station for a sewage farm, the site being so used in 
pursuance of a scheme sanctioned by the Local 
Government Board. The grantor knew that the 
land was required for sewage purposes. By the 
conveyance there was also panted to defts. the 
free right of passage & running of water from the 
piece of land through a drain or watercourse drawn 
on a plan to the conveyance, defts. covenanting to 
cleanse, repair, or renew the same so as not to 
cause a nuisance. Defts. allowed part of the sewage 
eflfiuent from their sewage farm to flow on to land 
respectively belonging to & in the occupation of 
two pltfs., & into the drain or watercourse referred 
to, with the result that some damage was done to 

g ltfs*’ land & ^ass, & a nuisance caused by smells. 

>efts. justified this by express or implied grant 
from their vendor, & also under their statutory 
powers : — Held : on the construction of the deed 
of conveyance, there was neither an express nor 
i^lied grant of a right to discharge sewage 
emuent on to pltfs.’ land, & an injunction was 
granted restraining defts. from permitting any 
sewage effluent to be discharged into the drain or 
watercourse, but the operation of the injunction 
was suspended for six months. Pltfs. were also 
awarded 406. damages in respect of each of 
their claims as to underground flow of sewage & 
the nuisance. — ^Phillimore v, Watford Bural 
OouNcm, [1913] 2 Oh. 434 ; 82 L. J. Ch. 614 ; 
109 L, T. 616 ; 77 J. F. 463 ; 67 Sol. Jo. 741 ; 11 
L. G. B. 080. 


Sect. 8.— ASSESSMENT. 

486. Ctsiation’' of wrongful aot — ^Between oom« 
menoement of proceedings dc hearing — Infringe- 
ment of patent*] — ^Where pltf. has succeeded in 
showing that at the filing of the bill be was en« 
iatled to an injunction to restrain an infringement 
of his patent, the ct. will not at the hearing refuse 
him an inqiuiT as to damages, under Chancery 
Amendment Act, 1858 (c. 27), although the 
patent has expired pending the litigation. — 


T, damagea in lieu 


PART VII. SSCT, 8. 

r. Gbakd TbUKR BTi Oo. (1S94), 29 A. R. 89.-- OAN. 
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Pabt Vni. — ^Effect of Conduct of Parties. 


pxpNPOET V. Btiajjds (1866), L. B. 1 Eq. 302 ; 
86 Ia J. Oh. 204 ; 14L. T. 68; 12 Jur. N. S. 71 ; 
14 W. B. 243. 


Bette e. Qallaie (1870), L. B. 10 Eq. 
89«. FoUd. Fritz e. Hobson (1880), li Ob. D. 542. RM. 
Lee^ industrial Co-op. Soo. u. Slack, (1924] A. O. 861. 
Miud. u. Bibby, Penn u. Jack, Penn u. Femie (1866), 

Manufaoturinff Co. e, Morton 

(1922), 40 K. P. C. 33. 


437. Assessment by court.] — Orawfobd v, 
Hornsea Steam Bbick & Tile Co., Ltd., No, 381, 
ante. 


438. Appeal against assessment — No wrong 

principle acted upon.J—Pltf. who had obtained an 
injunction against a nuisance & an inquiry as to 
damages objected to the amount of damages 
awarded & to the way in which they had been 
assessed : — Held : it not having been shown that 
the ct. below had acted on any wrong principle 
in arriving at the amount of damages the appeal 
must be dismissed. — ^Bali. v. Bay (1873), 80 L. T, 
1 ; 22 W. R. 28.3, L. C. & L. JJ. 

489. Reference ^ to chambers.] — An author & 
publisher entered into an agreement in 1894 under 
which the author was to edit the whole of the 
plays of Shakespeare, to be called the Temple 
Shakespeare, dt was to write an introduction, 
notes, & glossary for each play. The publisher 
was io pay the author a royalty, & the copyright 
was vested in the publisher. Clause 10 provided : 
“ In the event of a cheaper or other form of 


edition of any or either of the plays being thought 
advisable by the pubUsher, it shall form the 
subiect of an agreement \^tli the author on 
similar pro rata terms to those embodied herein.’* 

The publication was very successful, in 1809 
a large Temple Shakespeare was produced, the 
notes glossary being identical with those in the 
smaller edition, but Olustrations were added ; a 
royalty was paid to the author upon this edition. 

Discussion took place as to the production of a 
Shakespeare for schools, A the author stated that 
in Mar. 1901, a definite agreement was made as to 
the royalty to be paid him in respect of this 
edition, & denied that he ever failed or neglected 
or threatened to abandon its production. 

The publisher produced a Temple Shakespeare 
for schools with notes, introduction, glossary 
written by a person other than the author. The 
author applied for an injunction restraining the 
issue of this edition, or, in the alternative, for 
damages for breach of the agreement : — Held : 
there had been an agreement that the author 
should be paid a royalty on the school Shakespeare, 
A; he had always been ready to perform the work, 
A the publisher had comiuitted a breach of the 
agreement of 1894, supplemented by the verbal 
a^eement of 1901 ; it was not a case for an 
injunction, but there must be a reference to 
chambers to assess the damages. — Goliancz v. 
Dent (1908), 88 L. T. 358. 


Part VIII. — Effect of Conduct of Parties. 


Sect. 1,— IN GENERAL. 

440. Applicant must come with clean hands.] — 

Where deft, in a suit, founded on charges of mis* 
conduct, for an account A a dissolution of the 
partnership A for an injunction to restrain him 
from receiving debts, drawing bills, etc., or further 
interfering in the partnership concern, denied or 
explained facts of appropriation to his own use 
of debts received by him from persons indebted 
to the concern, A alleged that he could not put 
in his answer to the bill because pltf. had pos* 
sessed liimsclf of the partnership books, A carried 
them away from the partnersnip premises, the 
ct. would not even grant the Infunction, on the 
ground of pltf. having acted imprcmerly, — Iattle- 
wooD V, Caldwell (1822), 11 Price, 97 ; 147 
B. R. 413. 

441. .] — I am of opinion that the conduct 

of Mr. Williams [pltf.] A of Mr. Griffiths [pltf.'s 
solr.] in the transaction was such as to render 
it wholly unfit for tills ct. to interfere in favour 
of pltf, (Knight Bruce, V.-O.). — Williams v . 
Roberts (1860), 8 Hare, 315 ; 08 B. B. 381. 

442. . -.1 — Bmall instances of bad faith in a 

g ltf., where deft, has an adequate remedy for such 
reaches of faith in his own hands, will not induce 
the ct. to dismiss a bill where the result would be 
to leave pltf. without any adequate remedy ; but 
the ct. will mark its sense of pltf.’s misconduct 
by disallowing all costs. — ^Holmes v. Eastern 
Counties By. Co. (1867), 3 K. A J. 676; 29 


L. T. O. S. 311 ; 3 Jur. N. 8. 737 ; 6 W. R. 870 ; 
69 E. R. 1280. 


Annotations : — Mentd. Catt v. Tourle (1869), 4 Ch. App. 
654 ; Greonhill v. Isle of Wight (Newport Junction) fly. 
(1871), 23 L. T. 885 ; County Hotel & Wine Co, v, L. & 
N. W. Ry., (19181 2 K. B. 251. 


443. •] — person who comes for that 

relief [an injunction] must come with clean 
hands (Warrington, J.). — Jarvis v. Islington 
Borough Council A Lane (1909), 73 J. P. Jo. 
328. 


444. ~.] — Litvinoff v, Kent, No. 676, 
poet. 

.]— )8^es, generally^ Equity, Vol. XX., pp. 

248 ei eeq, 

445. Who seeks equity must do equity.] — 
Great Western By. Co. v, Oxford, Worcester 
A Wolverhampton By. Co., No. 1664, post 

446. .] — A party seeking relief bv In- 

junction must state in his bill the whole of the 
agreement in respect of which he seeks relief. 

The ct. will not grant relief by injunction where 
there has been for a considerable tune a vlolaHon 
of the agreement in respect of which relief is 
sought, both by pltf. A deft. 

Whoever seeks equity should do equity (Stuart, 
V.-C.).-— Shbabd V. Webb (1864), 23 L. T, 0. S, 
48 ; 2 W. B, 843. 

.]— iSsa, generally. Equity, Vol. XX„ pp, 

243 et 

447. Plaintiff’s derogation of own right'-** 
Access of light.] — The ct. will grant an injunction 


PART vm. SECT. 1. 

t. Fraud of applioant .] — ^The owner 
ol an embarraiied estate executed 
a bond A warrant of attorney, to 
oonfeiB judgment thereon, to his 
sifter, with the intention of having 
iodgment for a large sum entoM in 
her name A proceedings taken so as 


to seoure^to himsolf a portion of the 
rents of his estate, A protect them 
from creditors, who were prooeeding 
to get into possession. Afterwards a 
judgment was entered by the attorney 
of the obligor, who retains ^ bond 
in his x>osae8sion. No further pro- 
ceedings, were taken on the judgment, 
since the oreditori sucoeeded hi 


sought to be protect^ 

The assignee proceeded at lawagS^Mt 
t^ Qonnsor. An injunction for want 
ol an answer was obtained. On a 
motion, after answer, to oonthine the 
function Hew ; th^h the at- 
tempt had proved Inefieotual, the 

E E 2 
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Injunction. 


Sect. — In general, Seda. 2 <£? 3; Svb-seci, 1.] 

to restrain the erection of a proposed building 
which would materially affect the comfort & 
enjoyment in respect of light & air uninterruptedly 
enjoyed for twenty years by the inhabitants of an 
adjoining house, unless pltf., the owner of that 
house, has by his own act at any tune during that 
period made an obstruction as great as that in 
respect of which he seeks relief. — ^Abcedeckke v. 
Kelk (1868), 2 Giff. 683 ; 82 L. T. O. S. 831 ; 23 
J. P. 147 ; 6 Jur. N. S. 114 ; 7 W. R. 194 ; 66 
E. R. 286. 

44g, ,] — ( 1 ) Where there is a material 

injury to that which is a clear legal right, as to 
which, from the nature of the case, damages 
would not be a complete compensation, this ct. 
will interfere by injimction, 

(2) Deft.’s building obstructed in a material 
degree the access of light & air to old windows in 
pltf.^s premises: — Held: pltf. was not the less 
entitled to an injunction because h^ was himself 
engaged in erecting a structure which would 
interfere with the access of light & air to those 
windows from an opposite direction. 

(3) The ct., in addition to requiring the usual 
undertaking from pltf. to be answerable in 
damages, prefaced its order for an injunction 
by a recital that pltf. intended to retain or restore 
the windows. — Staight v. Burn (1869), 6 Ch. 
App. 163 ; 39 L. J. Ch. 289 ; 22 L. T. 831 ; 34 
J. P. 212 ; 18 W. R. 243, L. J. 

Annotaiians : — As to (1) Consd. Newson v. Pendor (1884), 27 
Ch. D. 43. Befd. Slack v. Leeds Industrial Co*op. Soc., 
11924] 2 Ch. 475. As to (52) B^pld. Aynsley d. Glover 
(1876), 10 Ch. App. 283. l^fd. Scott t>. Pape (1886), 31 
Ch. D. 654 ; Bailey v, Holborn & Frascati, (19141 1 Ch. 
598. As to (3) Ezpld. Eocl. Comrs. lor England v. King 
(1880), 14 Ch. D. 213. Oenerally. Mentd. Sharp u. Wilson, 
Rotheray (1905), 93 L. T. 155. 


Sect. 2.— ASSERTION OF CLAIM. 

449. Assertion without active support — Right 
not thereby kept alive.] — A continual claim with- 
out any active steps in support of it will not keep 
aUve a right which would otherwise be barred by 
laches. — ^Lehmann v, McArthur (1868), 3 Ch. 
App. 496 ; 37 L. J. Ch. 626 ; 32 J. P. 660 ; 16 
W. R. 877 ; stib nom. Lechmann v. McArthur, 
18 L. T. 806, L. JJ. 

Annoiaii(ma : — Mentd. Evans v. Uavls (1878), 10 Ch. D. 747 ; 
Day V, Singleton, (1899] 2 Ch. 320. 


Sect. 8.— DELAY. 

Sub-sect. 1. — ^Interlocutory Injunctions. 

450 . General rule — Promptitude essential to 
relief — ^Unless delay explained.] — Injunction to 
restrain the sailing of a ship, upon the application 
of a part-owner, refused ; where the ship was 
intended to sail the next day, & it di(l not appear 
by the affidavit filed in support of the motion that 
there were any circumstwees to account for 
pltf.’s delay in applying. — Christie v. Craig 
(1817), 2 Mer. 137 ; 36 E. R. 892, L. 0. 

451 . .] — ^An action was com- 

menced at law by a surveyor a^;ainst a railway co., 
to recover a balance due to him for services per- 
formed. Payments had been made on account. 
Three months after the action was at issue, the 
CO. filed their bill, praying discovery & an injunc- 
tion, on the ground that, from the complicity 
& mutuality of the accounts, they ought to be 
taken under the direction of a ct. of equity. On 
motion by the co. for an injunction to restrain 
the action : — Held : this was not a case in which a 
ct. of equity will exercise the jurisdiction which it 
assumes in matters of account concurrently with 
the cts. of law ; no precise rule existed as to the 
particular cases in wliich it would exercise such 
jurisdiction. 

The ct. will in all cases be infiuenced by any 
unexplained delay on the part of pltf. in equity. 

It would, be a matter of reproach to this ct., 
if , in a case of concurrent jurisdiction, a party, 
having proceeded at law up to the period of trial, 
Bhoul(l be restrained by injunction from trying 
his action upon the application of his opponent, 
who, during that period, without any adequate 
excuse, permitted him so to proceed without 
any application to this ct. (Lord Cottenham, C.). 
— South Eastern Ry. Co. v. Martin (1848), 
5 Ry. & Can, Gas. 478 ; 1 H. & Tw. 69 ; 18 
L. J. Ch. 103 ; 12 L. T. O. S. 346 ; 13 Jur. 1 ; 47 
E. R. 1330, L. C. 

Annotations: — Mentd. Dabbs v. Nugent (1865), 13 L. T. 

396 ; Macintosh v, G. W. lly. (1865), 11 Jur. N. S. 681. 

462 . .1 — Whenever a special 

injimction is moved for, it lies on pltf. seeking the 
aid of the ct. to show that there has been due 
diligence on his part to entitle liim to that remedy. 
Delay unaccounted for will be a bar to pltf. obtain- 
ing the festinum remedium by way of injunction. — 
King Edward’s School v. London & North 
Western Ry. Co. (1849), 13 L. T. O. S. 203. 

453 . .1 — Acquiescence by the party 

complainant, in the erection of works, alleged 


iTansaotion was a fraudulent con- 
trivance to delay creditors, such as to 
prevent the ct. from interferinc* ; & 
any further injunction was refused. — 
Bateman v. Ramsay (1837), Sau. & 
Sc. 459.— IR. 

PART VIII. SECT. 2. 

449 1. Assertion without active sup- 
port — Jiight not thereby kept o2ive.]— 
A tenant, who had complete upon the 
demised premises a building, partly 
erected by a former tenant tl^ugh 
whom he claimed. Sc which was erected 
Sc used by both for trade purposes, 
held over after the expiration of the 
lease to the first tenant. Sc was subse- 
quently granted by his landlord a new 
lease, with the usual covenant to repair 
Sc a proviso that the lessee should have 
the privilege, at the expiration of the 
term, of removing any building 
erected on the demised lands, unless 
the same should be purcdiased by the 
lessor at a price to be fixed by the 
lessee. The tenant having given a 
chattel mtge. of a buildii^, the build- 
ing was about to be sold at public 


auction, during the term, under a 
provision in the mtge. The landlord, 
hearing of it, went to the place adver- 
tised, where he was informed that the 
wife of the tenant was going to buy in 
the building at the auction. Satisfied 
with this he went away before the sale, 
making no objection to it & taking no 
steps to warn bidders of any claim 
that the building had become part of 
the freehold. Sc had passed to him as 
such ; but, on the contrary, giving the 
bailiff conducting the sale a distress 
warrant, under which the landlord 
was to be paid a portion of the proceeds 
of the sale : — Held : as against a pur- 
chaser Ignorant of the landlord's rignts, 
the landlord was estopped m>m 
clalmli^ the building as a part of the 
freehold. Sc from asserting any right to 
restrain the removal during the term. — 
Gray v, Maoi.ennan (1886), 8 Man. 
L. R. 837.— €AN. 

PART VIII. SECT. 8, SUB-SECT. 1. 

450 1. General rule — Promptitude 
essential to relief — Unless delay ex- 
plained ,} — ^Although pltfs. had been 


guilty of groat delay In applying to the 
ct. for an injunction to restrain the sale 
of lands under an execution at law, 
yet a sufficient case having been made 
out for an inquiry, the ct. granted the 
writ on an interlocutory motion ; 
pltfs. undertaking to proceed to an 
examination of witnesses within one 
month after answer filed Sc to the 
hearing of the cause forthwith there- 
after, paying the costs at law incurred 
by reason of postponing the sale. Sc 
paying interest from the time the sale 
was to have taken place until the time 
of making the decree in the cause, in 
the event of the sale falling to realise 
enough to pay the full amount of the 
claim under the execution. — Canada 
Permanent BcniDiNa Society v. 
Bank of Upper Canada (1863), 10 
Gr. 203.— CAN. 

458 L ,] — ^In an action to 

rescind, on account of alleged mis- 
representations, a contract for the 
purchase of a business by pltfs. from 
defts., pltfs. obtained an interim 
injunction restraining defts. from 
proceeding upon a mtge. which pltfs. 
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to be in violation of an Act of Parliament, may, 
before the legal question has been tried, prevent the 
ct. from granting an injunction, which would 
indirectly have the effect of compel^g the removal 
of the part of works already builr ; almough, in the 
same case, the ct. may, pending the triS at law 
restrain the further proceedings with the works. — 
A.-G. V. Manchester & Leeds Ry. Co. (1838), 
1 By. & Can. Cas. 436. 

AwMtaiipna : — Refd* A,-G. v, Birmingham & Oxford Juno* 
tlon Ry„ G. W, Ry. & Birmingham, Wolvorhampton, 
Dudley Ry. (1851), 16 Jur. 113 ; Lancaster & OarUsle 
Ry. V. N. 'W. Ry. (1856), 2 K. &; J. 203 : Steele v. North 
Metropolitan Ry. (1867), 2 Oh. App. 237 ; Re London, 
Chatham & Dover Ry.AiTangement Act, Exp, Hartrldge 
&Allender(1870), 5 0h. App. 671. 

464. .] — (1) The ct. will only grant 

an injunction where the legal right has been 
established ; thus, where a railway co. charged 
an average rate of carriage upon packages con- 
taining smaller parcels, &; upon the carriage of 
goods passing along deft.’s line the line of 
another co., the ct. would not grant an injimction 
to restrain the railway co. from making such 
charges until their illegality had been established 
by trial at law. 

(2) Where pltfs. had allowed six months to 
elapse from the time of filing their bill before 
moving for a special injunction that was held to bo 
such a delay as amoimted to an admission by 
pltfs. that there was no such urgency in their case 
as to call for the extraordinary interposition of the 
ct. by injunction. — ^Pickford v. Grand Junction 
By. Co. (1846), 3 Ry. & Can. Cas. 638 ; 6 L. T. 
O. S. 213, L. C. 

455, ,] — Shersby V, South Eastern 

By. Co., No. 217, ante, 

456. ,] — A party entitled to an 

injunction, had he applied for it in an early stage 
of the proceedings, may, by laying by, preclude 
himself from all right to such relief. — ^Wason v. 
Waring (1860), 15 L. T. O. S. 450, L. C. 

467. .] — There is always greater 

danger in extendi^ the common injunction to 
stay the trial than in letting the trial go on ; for 
where the recovery of money is the object of the 
action, the delay may be fatal to pltf.’s at law 
ultimate recovery of his demand, should he prove 
successful. The ct., therefore, will require, on 
the part of pltf . in equity seeking to stay the trial, 
a great degree of promptness in bringing forward 
his equitable case. — ^M‘C lurb v. Ripley ^849), 
13 L. T. O. S. 85 ; sub nom. M*Lure v, Ripley, 
13 Jut. 363, L. C. 

Annotation : — Consd. S. E. Ry. v. Brogden (1850), 3 Mac. Sc 
G. 8. 

468. .] — Great Western Ry. Co. 

V, Oxford, Worcester & Wolverhampton Ry. 
Co., No. 1664, post, 

450, ,] — Turner v, Mirpield, No. 

474, post. 

460. 


delay in applying to the ct.— Salisbury v. Metro- 
politan By. Co. (1870), 39 L. J. Ch. 429; 18 
W. R. 484, L. J. 

461. ,] — In a suit to restrain the user 

of names in trade in a fraudulent manner, the right 
to an interlocutory injunction is lost by a delay 
in filing the bill of nine or ten months since the 
discovery of the user. — Isaacson v. Thompson 
(1871), 41 L. J. Ch. 101 ; 20 W. R. 196. 

462. ,] — Pltf. in an action for in- 

fringement of his patent, applied on Dec. 2 for- 
leave to serve notice of motion & for an interim 
order upon proof of two infringements on Nov. 13, 
Sd 23 : — : the application for the interim 
order was too late. — Greer v, Bristol Tanning 
Co. (1885), 2 R. P. C. 268. 

463. .] — Thompson v. Batty (1887), 

4 T. L. R. 36. 

464. 


■ .] — The ct. will not grant an 

interlocutory injunction if pltf., having si:^cient 
notice of defts.’ intention to commit the act 
sought to be restrained, is guilty of unreasonable 


--.] — Essence of application for 
interlocutory injunction was that it should be 
made with promptness (Cozens Hardy, M.R.). — 
Sherwell V, Combined Incandescent Mantles 
Syndicate, Ltd., [1907] W. N. 211, C. A. 

466. Plaintiff’s knowledge of infringement of 
rights.] — Hodgson v, Powis (Earl), No. 129, arde, 

466. Large expenditure by defendant per- 

mitted.] — Great Western Ry. Co. v, Oxford, 
Worcester & Wolverhampton Ry. Co., No. 1654, 
post, 

467. Development of defendant’s trade.] — 

The owners of a patent commenced an action for 
infringement in Apr. 1893, & obtained judgment 
on June 12, 1894, with a certificate that the 
validity of the patent had come in question. 
On Nov. 15, 1894, they commenced the present 
action, & moved for an interlocutory injunction. 
For the purposes of the motion defts. admitted 
infringement, but they alleged that pltfs. knew 
as early as Jan. 1893, that defts. were infringing, 
& that in the interval a considerable trade on the 
part of defts. had grown up. Pltfs. did not con- 
tradict this by evidence, & their first complaint 
was made on Oct. 11, 1894. They alleged that 
they were put in a difficult position because there 
were numerous infringers. Defts. offered to pay 
into ct. a sum sufficient to meet the royalties until 
the trial, & to keep an account : — Held : under 
the circumstances of the case an injunction ought 
not to be granted. — ^North British Rubber Co., 
Ltd. v. Gdrmully & Jeffery Manufacturing 
Co. (1894), 12 R. P. C. 17. 

468. .] — Pltfs. in May, 1899, commenced 

an action for infringement of patents & moved for 
an interim injunction. The ownership of the 
patents had been the subject of litigation in Ger- 
many, but in Oct. 1898, judgment was given 
against R. in favour of the right of pltfs. to an 
assignment from him of the patents, & an appeal 
from that judgment was disposed of in Jan. 1899. 
T., one of the defts., claimed the right to work the 
invention imder a licence granted by R., & he had 
so worked since 1894, but, as alleged bjr pltfs., 
with notice of their title : — Held : assuming that 


liad given as security for the purchase 
price of the business sold : — Beld : as 
pltfs. did not show a probability of 
success in their attempt to rescind the 
contract, Sc as they appeared in effect 
to have elected to afiUm it after know- 
ledge of the facts upon which they 
now relied, Sc as there had been delay 
on their part, it was not a case for the 
exercise of the extraordinary juris- 
diction of the ct. ; & a motion to con- 
tinue the injunction was refused. — 
Boothe v, Kattiuy (1911), 18 W. L. R. 
65.--OAN. 

45811. — .] — Having regard 


• to the groat delay of which all pltfs 
were guilty, injunction was refused.^- 
Cain v. Pearce (1912), 22 O. W. R 
174; 30. W. N. 1321; 5 D. L, R 
23.--CAN. 

465 1. PlaintiXTs knowledge of in- 
fHngement of rigWs. }—Wh^ pltf.*f 
title was disputed, & the injury oi 
which he complained had been goins 
on for three years. Sc was not any 
greater at the time pltf. moved for an 
mterlocutory injunction than it had 
been for three years before, the ot, 
refused the motion. — R ich v, Bbant* 


FORD (1867), 14 Gr. 83. — CAN. 

465 ii. .] — ^A person had carried 

on the business of a soap Sc candle 
manufacturer lor several years with- 
out any steps being taken to restrain 
him, after which a bilLwas filed for 
that purpose, on the ground of 
nuisance & inconvenience to the party 
complaining. The ot., under the cir- 
cumstances, refused a motion lor an 
interlocutory injunction, but reserved 
the question of costs to the hearing.—- 
RADSX9HUBBT V, COATE (1866), 6 Gr. 
139.— €AN. 
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deft. T. had notice of pltfs.’ title, yet in view of the 
delay on the part of pltfs., who knew of doft.'B 
working, in asserting their rights, & on deft. T. 
imdertaMng to keep an account, no order ought 
to be made on the motion. — ^A cjt. fub Cabton- 
NAGEX Industbib V. Temleb (1890), 16 H. P. 0. 
447. 

Annotation : — Consd. Bowdens Patents Syndicate v. Smith, 
[1904] 2 Oh. 86. 

469. Defendants’ exercise of legal right in 
illegal way — ^Expenditure of public money.] — Comrs. 
under an Act for the better paving & lighting, etc., 
the borough of Plymouth were empowered to 
levy rates, & to apply them to certain specified 
pui^oscs, & ‘Mn & for carrying the intents & 
purposes of the Act into full complete execution 
in other respects”: — Held: (1) this did not 
authorise the comrs. in expending the rates in 
payment of the expenses of an application to 
Parliament for increased powers ; the purposes of 
the Act were public, & the A.-G. might proceed 
to restrain an ille^ application of the rates ; 
(2) the case was ^tinguishable from those in 
which there was a legal right to be tried, & an 
injunction would be granted, though there had 
been considerable delay in applying to the ct. 
But if an earlier application to the ct. might have 
been made, & the misapplication of the trust funds 
have been thereby prevented, the ct., at the 
hearing of the cause, although it directed the 
comrs. to replace the trust funds, could not 
compel them to pay the costs of the suit. — ^A.-G. 
V. Eastijike (1868), 11 Hare, 206 ; 2 Eq. Bep. 
146 ; 22 L. T. O. S. 20 ; 18 J. P. 262 ; 17 Jur, 
801 ; 1 W. B. 823 ; 68 E. B. 1249. 

Annotations: — Raid. A.-G. v, Woat Hartlepool Improve- 
ment Comrs. (1870), L. H. 10 Eq. 162 ; Elias v. Griffith 
(1878), 8 Gh. D. 621. Me&td. Beaumont v. Oliveira 
(1869), 4 Ch. App. 809 ; lie St. Bride's Church, Fleet 
St. (1877), 35 Ch. D. 147, n, : A.-G. v. Dartmouth Corpn. 
(1888), 48 L. T. 933 ; Me St. Botolph '^thout Bishop^ate 
Parish Estates (1887), 35 Ch. D. 142 ; Smith v, Kerr 
(1902), 71 L. J. Ch. 866. 

470. Commission of nuisance.] — The L. 

local board, constituted under the Public Health 
Act, 1848 (c. 63), carried the whole drainage of the 
town of L. into the adjacent river, a small stream 
which, immediately below the town, flowed for 
three miles through pltf.’s lands on both sides. 
Pltf. was also seised of a mill upon the stream. 
The quantity of sewage matter thrown into the 
stream was greatly increased, the population of 
the town having increased nearly one-half, & the 
extent of sewers from 260 yards in 1848, to 10,600 
yards in 1866 ; & besides other evidence of that, 
it appeared that sheep could no longer be washed 
there, that the fish were all dead, & that the 
exhalations were noisome. Pltf. had been in 
correspondence with the board on the subject of 
remedying the nuisance tmtil Sept. 19, 1866, which 
was the date of the last communication in which 
they held out hopes of doing so. The bill & 
information was flled on Jan. 15, 1866 ; — Held : 
there was no such laches on the part of pltf. as to 
prevent him from having relief on an interlocutory 
application. — ^A.-G. v. Ltrrox Local Board of 


Hmalth (1866), 27 L. T. O. S. 212 ; 20 J. P. 168 ; 
2 Jur. N. S. 180. 

AnnoiaHons: — ^Beld. A.-G. «* Blrmlngbam B. C. (1858), 

4 K. &; J. 528 ; A.-G. v. EinffSton-upoxi-ThamM (1865); 

11 Jur. N. 8. 596 ; A.-G. v. Halifax Corpn. (1869), 17 

W. R. 1088. 

471. Deli^ until Injury serious.] — ^A road was 
altered in 1856 in a manner which pltf. considered 
likely to retard the escape of water m time of flood, 
& thus to aggravate the mischief done by floods 
to pltf.’s property, & especially to do him serious 
damage on the occurrence of great floods such as 
might be expected oveiy twenty or thirtv years. 
While the works were in progress, in Feb. 1865, 
pltf. threatened to take proceedings to stop them. 
After their completion slight floods occurred in 
1866 & 1856 without doing serious mischief, &> 
in 1867 a great flood oocurre<r ; shortly after which, 
in Deo. 1867, pltf. flled a bill to have the road 
restored to its condition before 1855, Sc to have 
compensation for the damage done by the flood of 
1857 : — Held: (1) the fact of no serious damage 
being done in the interval did not excuse pltf. *8 
delay. Sc he was not entitled to have the bill 
retained pending a trial ; the bill accordingly 
dismis.sed with costs, without prejudice to any 
proceedings at law. (2) Semble : the Chancery 
Amendment Act, 1868 (c. 27), does not extend the 
jurisdiction of the ct. to cases where there is a 
plain common law remedy. Sc where the ct. would 
not have interfered before that statute. — Wicks 
V. Hunt (1869), John. 372 ; 70 E. B. 466. 

472. Delay while injury prospective.] — The E. 
CO. was registered in 1886 to purchase Sc work the 
S. telephone. In Feb. 1887, they wrote to the U. 
CO., stating that they intended to manufacture 
Sc sell the S. telephone. Sc inviting the U. co. 
to inspect the 8. telephone & challenging the U. co. 
to contest the right of the E. co. to manufacture 
Sc sell the same. The E. co. took no notice of this 
letter, but in Mar. 1888, the XJ. co. commenced 
an action against the E. co. for infringing their 
patents, Sc moved for an interlocutory injunction. 
The E. CO. resisted the motion on the ground of 
the delay of the U. co in taking proceeding. 
The IT. CO. alleged that they had been advised by 
their solrs. not to bring any action until they found 
that the E. co. had a substantial capital. Sc were 
selling the 8. telephones : — Held : there had been 
no such delay on the part of pltfs. as to disentitle 
them to an interlocutory injunction* — ^United 
Telephone Co. v. Equitable Telephone Assoon. 
(1888), 6 B. P. 0. 233. 


SuB-sEcrr. 2. — ^Perpetual Injunctions. 

478. General rule — Delay no bar to relief.] — 

Mere acquiescence, if by acquiescence is to be 
understood only the abstaining from legal pro- 
ceedings, is unimportant. Where one party 
invades the rights of another that other does 
not in general deprive himself of the right of 
seeking redress merely because he remains passive 
(Kindebbley, V.-O.). — ^Bochdale Canal Co. v. 


PART VIII. BSOT. 8, SUB-SEOT. 8. 


rule — Jkiay no bar to 
hia bill to reatraln 
tne deftfi. from oloshig 
- — aoross ■» 

pltf. claimed to be owner. Sc 

aefts. ereotlnff a bulldin 

*- im 

in 


tnat the former owner of it bad givei 


him to understand that the lane would 
never bo built on. At the hearing 
pltf. was allowed to amend his bill, 
by Btrildng out the part claiming title 
to the lane : A; a perpetual inlunotion 
was graxited. restramlim d^ts. from 
olostttf the lane — the delay In filing 
the fiui Imvtng been satisfactorily 
aoootmted tot — with costs, less those 
oooasl(med ^ pltf. *8 claiming title to 


478 li. * .} — Delay, not hav- 

ing been accompanlra by acquiescence, 
was Insufficient to bar the pltf. *8 right- 
to an inlunotion. — Rtdbr v . Hall 
(1905), 27 N. E. L. R. 385.— N.Z. 


478111. ^,1 — ^Mere delay In 

enforcing a legal right which does 
amount to an acquiescence barring 
that right will not disentitle a 
to ^an IQunotlon In aid of his legal 
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Paet VIII. — ^Effect of Conduct of Pabhes. 


IQwo (1861), 2 Slm. N. 8. 78 ; 20 L. J. Oh. 076 ; 
16 Jut. 962 j 01 B. B. 270. 

ulnnotoHm.— h. 0. St D. Rjr. ». BuU (1889), 47 

Sheffield Qae Ooii«niiiien Oo. 
^ P* Beaufort v, Patrick 11853)^ 

nU®S7* Sheffield United Gae Oo. e. Sheffield Gm 
^ lui^era A.-G. v. Sheffield Gan Oontiumere Oo. 
J1863). 7 & Ow. 660 ; Arohbold e. Soully (1861), 

1 ^ Marahall (No. 1) (1861), 

T ^5.1 ^ A**®* '*’• ®^n«ston-on-Thamefl Oorpn. 

J Mid-Kent Ry. Sc S. S. 

M?T 4 r®i?n^+ L Goodson e. Rlchardeon 

Wilts, & Berks Oonal Navigation 
S^^don Waterworks Oo. (1874), 30 L. T. 443 ; 

(1876), 3 Oh. D. 826 ; EUSs v. Griffith 
AQO .®^V>r Sf^‘ Crabtree (1882), 20 Oh. D. 

35 Oh. D. 681 ; Martin 
V. Price (1893), 70 L. T. 202 : London General Omnibus 
Oo. «. LayeU (1900), 83 L. d?. 453. Mentd. Bottomley 

474, ,] — Deft, allowed a noxious & 

offensive refuse water to flow from his manu- 
factory into an old pit on his own land but which 
percolated underground into the pltfs,’ colliery. 
Deft, was restrained by perpetual injunction. 
On a biR to^ restrain a nuisance a delay of «iv 
months in filing the bill, though important on an 
interlocutory application held no bar to relief by 
injunction at the hearing of the cause. — Turner 
V. Mirpield (1866), 34 Beav. 390 ; 66 E. R. 686. 

476. .] — Hartlepool Gas & Water 

Co. V. West Hartlepool Harbour & Ry. Co., 
No. 223, ante. 


476, — ^ ,] — The owners of certain glass 

works which were erected in 1846, erected in the 
year 1847 & subsequent years down to 1863 seven 
new furnaces, which largely increased the amount 
of smoke & vapour which was emitted from their 
works. Pltf. who was the owner of property 
^joining the works which he & his predecessors 
in title had enjoyed long antecedent to the erection 
of the works, had at considerable expense prepared 
a portion of his estate for building purpose, but in 
consequence of the smoke & vapours ftem the glass 
works he had been unable to let the land for that 
purpose. Upon a bill filed in Mar. 1870, for an 
injunction to restrain the emission of smoke & 
vapours from the new works: — Held: pltf. was 
not barred by delay, but was entitled to an injunc- 
tion as to the whole of the new works, although 
one of the chimneys was erected more t^u twenty 
years before the filing of the bill. — Savile v, 
Kilnbr (1872), 26 L. T. 277. 

477, ,1 — Sander v, Manley & 

Rogbrb, [1878] W.N. 181. 

478, .] — Pltf has a legal right to 

restrain the imitation of his labels, & has not lost 
it by acquiescence or delay. Nor would mere 
delav for a short time be sufficient to defeat his 
legal right (Romer, J.), — Rowland v, Mitohell 
(1896),65L. J. Ch.867; 76 L. T. 66 ; 12 T. L. R. 
610 ; 40 Sol. Jo. 630 ; on appeal stub nom, Row- 
land V, Mitchell, Re Rowland’s Trade Mare, 
[1897] 1 Oh. 71, C. A. 

Ar^taHon : — Folid. Reddaway v. Stevenson (1002), 20 
R. P. 0. 276. 


^9. ,] — ^P. R. & Oo., Ltd., successors 

m business of P. R., brought an action against 
R. S. & Bro., Ltd., & A. S. in respect of the use of 
the words ** camel-hair ** in connection with 
belting. Pltfs. complained of the use of the 
name ** Stevenson’s Camel-hair Belting ” & 

“ Phoenix Brand Camel-hair Belting.” Defts. 
admitted that ” Camel-hair Beltii^ ” ui^d alone 
denoted belting made by pltfs. Pltfs. had first 


known of these acts of defts. In Apr. 1898, but, 
after inquideB into their position, had taken no 
steps against them i-^Heia : there had been no 
such acquiescence on the part of pltfs. as to debar 
them from suing for an injimotioni but it debarred 
them from recovering damages for the past. — 
Reddaway & Oo., Ltd. v, Stevenson & Bbothbb> 
Ltd. (1902), 20 R. P. 0. 276. 

480. Unless legal remedy statute 

barred.] — ^Pullwood v, Pullwood, No. 207, ante. 

481. .] — In 1807 pltfs. conveyed 

to a purchaser in fee simple certain hereditaments 
Sc appurtenances adjoining their railway « Sc by the 
deed of conveyance the purchaser covenanted 
” for himself, his heirs, exors., administrators* 
Sc assigns, that he would not erect or build any 
erection or buildings of any kind whatsoever 
within 10 feet of the roadway or viaduct of pltfs. 
without their permission in writing first had Sc 
obtained.” In the following year the purchaser 
conveyed the hereditaments Sc appurtenances to 
a person since dead, testator took ec accepted the 
conveyances without notice or knowledge of the 
covenant other than such constructive notice, if 
any, as he might be deemed to have had by 
reason of the deed of 1867 being a title deed of the 
premises. In 1869 testator r^uilt the heredita- 
ments Sc erected on the premises a hotel, part of 
which stood within 10 feet of the roadway or 
viaduct of pltfs., Sc he demised the said hotel Sc 
premises for fifty years upon a certain rent to a 
woman, who assigned the lease to the second deft. 
P. A covenant was contained in the lease to the 
effect that the lessee should not make any altera- 
tion in the premises without the lessor’s consent, 
in writing but neither the lessee nor defts. had any 
notice of the covenant in the conveyance of 1867 
other tlian such constructive notice, if any, as 
before mentioned in the case of testator. In 1881 
deft. P. increased the height of that pait of the 
erection which was within 10 feet of pltf.’s roadway 
or viaduct, having previously in consideration 
for the payment of a sum of money obtained the 
written authority of deft. B. for doing so. Pltfs. 
had no knowledge of this erection by deft. B., or 
the alteration by deft. P., until they were both 
completed in 1881 : — Held : upon a special case, 
pltfs. were entitled to an injunction to both defts., 
requiring them to pull down the erections, Sc deft. 
F. was not entitled to bo indemnified by the 
deft. Bull. 

1 think when the legislature has put a limit of 
twelve or twenty years to the effect of a contract 
no man’s rights should be barred at any other time 
(Field, J.), — London Chatham Sc Dover Ry. Co. 
V. Bull (1882), 47 L. T. 418. 

482. Period of delay occupied in negotiation.] — 
With regard to the question of acquiescence, 
whether were has been such a lying by on the part 
of pltf. as that this ot. will not inte^ere. Now the 
amount of what pltf. has been doing is not a tacit 
renimciation of 1^ right to interfere ; but he has 
been going on, protesting from time to time, vdth a 
view probably to an amicable adjustment {per 
Ctra.), — ^Innoosnt o. North Midland By. Co. 
(1839), 1 Ry. Sb Can. Cas. 242. 

488. .] — ^A.-G. V. Colnby Hatch Lunatic 

ASYI4UM, No. 4, ante. 

484. Plaintiff’s knowledge of infringement ot 
right.] — ^A railway co. had deviated from their 


j Sv R. 294 t 

(tfto* 2 N. Z. L. R. 165.— ^.Z. 

^ 4e41. knowletae of in- 

of A teotight 

nit stilt for proi»i^ry potaettion^ a 


S lot of land, Sc secondly, for a man- 
atory injnnotion to demollth certain 
Inilldun^ wMph di^. had erected on 
such plot. The antt, however, was not 
hronent until upwards of two years 


from the time when the bnlldinga 
oomplalned of were oompleted. It was 
found that pltf. was not entitled to 
pmprtotory posMssion of the lia^ 
olaim^ by him, hut that he had a riiht 
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line encroached upon grounds belonging to an 
individual contrary to an Act of Parliament ; 
whereupon the co. in Sept. 1847, empannelled a 
jury who assessed the land which had been so taken 
at a sum which the owner refused to accept. 
Pltf. in Nov. following, entered into a contract 
for the purchase of the same property upon which 
the deviation had been made, for a sum ^eater 
than what had been assessed by the jury, the co. 
in the meantime continuing their worl^ & embank- 
ments. Upon pltf. applying for an injunction to 
restrain the co. from proceeding in their buildings, 
etc., it having appeared that he was the attorney 
to the former owner of the land, &. had advised 
him to refuse the offer made by the co., & who 
therefore knew distinctly that the co. intended to 
roceed, but had nevertheless neglected to file his 
ill until some months afterwards : — Held : he 
had, by his delay, shown such acquiescence in the 
alleged trespass as not to be entitled to the inter- 
ference of the ct. — Hopkins v. Great Northern 
Ry. Co. (1848, 11 L. T. O. S. 306. 

4 g 5 . j — In 1845 a bill & information to 

which pltf. was not a party, were filed by the 
charity trustees against a corpn., & in 1852 
the latter was ordered to convey to the former the 
manor of P., etc., & the whole rents & profits were 
to be applied to the charitable purposes mentioned 
in the deed of Jan. 11, 1530, & the covenant con- 
tained in that deed was declared to be void. The 
present bill was not filed until the year 1853 : — 
Held : while pltf. knew that a suit had been 
instituted, & was being proceeded with, which 
would materially interfere with his rights, he did 
not seek to disturb the arrangements before they 
were completed, & as the bill was not filed within 
a proper time, it must be dismissed, but, under 
the circumstances, without costs. — ^H opb v. 
Gloucester Corpn. & Charity Trustees (1855), 
24 L. T. O. S. 334 ; 1 Jur. N. S. 320 ; 3 W. R. 
328 ; on appeal, 7 De G. M. & G. 647, L. JJ. 

Annotation: — ^Mentd. A.-G. r. Greenhill (1863), 33 Boar* 

193. 

4f86. .] — Maythorn V. Palmer, No. 222, 

ante, 

487. Notice attached to plan of proposed 

work — Construction of railway.] — A.-G. v. Great 
Northern Ry. Co., No. 1322, poet. 

488. Act completed before complaint.] — 

Where an injunction was asked to restrain deft, 
from interfering with pltf.’s rights to real estate, 
pltf.’ 8 title being doubtful & depending on ques- 
tions more suitable for trial at law, while the 
injury, which was not very material in its cha- 
racter, had been in progress for three months to 
the knowledge of pltf, dc had been full completed 
before the fifing of the bill, the ct. refused to try 
the legal question of title, & dismissed the bill 
without prejudice to an action at law. — Ward 
V. Higgs (1864), 4 New Rep. 459; 12 W. R. 
1074. 

489. Rights over mineral property.] — Bill by 
a CO. for smelting & manufacturing iron against 
proprietors of coal mines adjoining their works, 
for specific performance of an agreement to sell 


to the co., at a fixed price per ton, all of certain 
beds of coal, estimated to contain from 120,000 
to 150,000 tons, to be raised dc delivered by defte. 
at the rate of 5()0 tons per week, & the co. tio drain 
the beds ; & for an injunction to restrain defts. 
from selling any part to other persons. The bill 
averred that the coal was very conveniently situate 
with reference to the co.’s iron wor^, which 
adjoined thereto ; & that the co. had the power, 
by means of their engines & pits, to drain the beds, 
d/ had occasion for a laim quantity of coal of that 
particular description. Demurrer allowed, mainly 
on groimd of laches, the co. having neglected to 
file their bill until eleven months after they dis- 
covered that defts. had ceased to deliver the coal, 
& were referred by defts. to their solrs. In con- 
tracts relating to con^odities fiuctuating from day 
to day in market price, the ct. expects persons to 
be imusually vigilant & active in asserting their 
right to specific performance, which it is inequit- 
able to grant after such an interval, & when the 
parties may be no longer in the same position. — 
Pollard v. Clayton (1855), 1 K. & J. 462 ; 25 
L. T. O. S. 50 ; 1 Jur. N. S. 342 ; 3 W. R. 349 ; 
69 E. R. 540. 

Annote<ion : — Refd. Abinger v. Ashton (1873), L. 11. 17 Eq. 

358. 

490. Injury only prospective.] — ^A.-G. v. Bir- 
mingham Borough Council, No. 325, ante. 

491. Injury dubious.] — Ware v. Regent’s 
Canal Co., No. 969, post. 

492. Defendant not injured by delay.] — Gale 
V, Abbott, No. 236, ante. 

493. Delay by public — Suing through Attorney- 
General — Gradually mowing nuisance.] — Though 
the public, through the A.-G., may be affected by 
de^y, yet in cases of a gradually increasing 
nuisance, such as that in the present case, the 
ct. will have regard to the nature of the nuisance, 
& suppose that the relators have naturally been 
waiting to see whether the nuisance will continue 
to grow, or whether circumstances may not of 
themselves arise which will check or diminish it. — 
A.-G. V. Bradford Canal Proprietors (1866), 
L. R. 2 Eq. 71 ; 35 L. J. Ch. 619 ; 15 L. T. 9 ; 
14 W. R. 579. 

Annotation: — Refd. A.-G. v, Wimbledon House Estate 

Co., 11904] 2 Cb. 34. 

494. -.]--A,-G. V. Sheffield Gas 
Consumers Co., No. 811, post. 

495. ,] — A.-G. V. Grand Junction 

Canal Co., No. 237, ante. 

496. .] — By an inclosure award in 

1814 it was awarded tliat there should be a certain 
public carriage road & highway of the width of 
35 feet in the parish of B., the land adjoining the 
road on the south side thereof being allotted to the 
predecessors in title of S., who were required under 
the award to fence the land boimding the road. 
In or about the year 1883 the predecessor in title 
of S. erected an iron fence separating his land to 
the south of the road from the roadway. At some 
time thereafter the land to the north of the road 
was fenced, & the width of the roadway before 
the year 1906 had become reduced to between 
26 & 27 feet. In 1906 it was alleged that S. 


of user over it, & that deft, was n* 
entitled to build upon the land. Tl 
ct., however, on account of pltf, 
delay in bringing his suit, declined i 
grant the mandatory injunction ask( 
for.—MUHAMMAD V. QuLAB Rai (1898 
1. L. K. 20 All. 345.— IND. 


^Oi. Injury onXy wotpedive.l — S. 
was the looatee of two lots of land, one 
a frw grant, the other a purchase, 
which he transferred to pltf. The 


agent of pltf. swore that some pine 
timber had been taken oil these lots 
In 1870-1 by some persons getting out 
square timber, further, that deft, 
was the only person getting out square 
timber that season. Alter two years 
the ot. considered this evidence too 
indefinite as to the locality of cutting 
& as to quantity out : & the act too 
old in date to warrant ot. In grantl^ 
an injunction to zeelanln further 


cutting. — Huohson Cook (1873), 

20 Gr. 238.— CAN. 

a. Delay in chdClengino election .] — 
At a meeting of the shareholders ot a 
railway oo., two sets of directors were 
proposed Sc voted for. Sc a scrutiny of 
the votes having taken place, the chair- 
man decided that one of the sets had 
been elected. Sc they Hiereu]^ enter^ 
upon the duxsharge of thdr pfBoe as 
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r^ov^ the fence bounding the land on the south 
Side of the road nearer to the fence on the north 
sme, thus encroaching on the highway. In 1907 
the rural distnct council called on S. to set back 
his fence so as to restore a width of 36 feet to the 
roadway, & on his refusal twice took down the 
f^ce, which S. on each occasion re-erected in 
the sa^e position. In an action by the A.-G., & the 
rarol district councU for an injunction to restrain 
deft. S. from inclosing or encroaching upon the 
highway or from erecting any fence within 36 feet 

boundary of the road Held ; 

(1) there had been no encroachment in 1906; 

(2) in respect of any alleged encroachment in 1883, 
the lapse of time was sufficient defence to the action 
by the relator pltfs. ; (3) as to the action by the 
A.-G., no encroachment upon the highway by the 
fence complained of having been shown, an 
injunction must be refused, with costs against the 
relator pltfs. — ^A.-G. & Godstonb Rural District 
Council v. Smith (1012), 70 J. P. 263. 

497. Plaintiff not in occupation of property.] — 
Gort (Viscountess) v. Clark, No. 610, post 

498. Defendant exercising legal rights in Illegal 
manner.] — It is said that pltf. . . . saw that the 
borough were laying out a great deal of money 
& must have known that the necessary & natural 
result would be [a gradual increase of the nuisance] 
& that knowing this & allowing the corpn. to 
complete these works he has now no right to 
complain. It appears to me that is a very strong 
application of the principle of acquiescence 
(James, V.-C.). — ^A.-G. i\ Halifax Corpn. (1809), 
as reported in, 17 W. R. 1088 ; on appeal, 6 Ch. 
App. 110, L. C. & L. J. 

Annntaiions : — Beld. North Staflordshlre Hy. v. Tunstall 

-kS* i- S**- ’I®!- *«““• A.-G. 

V. HaUfaz Corpn. (1871), 81 L. T. 655. 

499. .] — By a local Act it was provided 

that the clauses of Towns Improvement Clauses 
Act, 1847 (c. 34), as to making & maintaining public 
sewers & the drainage of houses, should be incor- 
porated with & form part of the Act, “ except so 
far as they or any of them are inconsistent with 
the provisions of this Act, or are expressly varied 
or excepted by this Act ” ; & by sect. 0 of the Act 
the Corpn. of Leeds were authorised to construct 
one or more trunk or other sewer or sewers suffi- 
ciently capacious to receive the foul & drainage 
water & filth of the town, & to convey the same 
into the river; — Held: (1) the corpn. were not 
authorised by sect. 6 of the local Act to create 
a nuisance by draining into the river ; (2) though 
the sewer had been completed, & in operation 
sixteen years before proceedings were taken, the 
ct. would interfere at the suit of the landowners. 

When any person finds that the legislature has 
authorised work to be done he is not to assume it 
will create a nuisance ... & imtil it is ascer- 
tained that the construction of the work will 
result in a nuisance 1 do not see how any person 
could have sued (Lord Hatherlby, C.). — 
A.-G. v. IjEeds Corpn. (1870), 6 Ch. App. 683 ; 
39 L. J. Ch. 711; 34 J. P. 708; 19 R. 19 
L. 0. & L. J. 

Annotaiiona : — As fo (1) Consd. Jordeson t>. Sutton, South- 

Gas Co., [18991 2 Oh, 217. Befd. 

Holt V, RochMe Coron. (1870), 18 W. R. 886 ; A.-G. t>. 

,L» B. (1874), Jj. R. 18 Ko. 172 ; Lea ConservanoY Board 
/r. Hertford ^rpn. (imL^Cah. & El. 299 ; . Shelfer v, 

wty of London Electric Llgrhting Co,, Meux^ Brewery 

Co. V, aty of L^don El^rio Lighting CJo., [1896] 1 Ch. 

Wr Birml^iam B. C. (1871), 

24 L, T. 224 ; Smith t\ Smith (1875), L. R. 20 Eq. 600, 


directors ; after the lapse of a month 
from the election, a suspension against 
their aoti^ as directors was pre- 
sented ; — Hud : the suspendm were 


500. Grant of Injunction prejudicial to defen- 
dimt.] — ^A temporary church fronting to a road 
within the borough less than 40 feet wide having 
been pulled down with a view to erecting a per- 
manent church, the corpn. gave notice to the 
clergyman in charge at the tunc, of a resolution 
passed by them that the road on which the church 
abutted must be not less than 40 feet wide ; but 
there was no^ statement that the additional width 
was to be gained on the side on which the church 
abutted. & it appeared that the street might have 
been widened on the side opposite without 
removing any buildings. Afterwards, but not till 
the foundations of the new church had been put 
in, the corpn. prescribed a line of building which 
came within the limits of the church as designed ; — 
Held: they wore too late, k> could not restrain 
the erection of tho church in the manner in which 
it had been commenced. — F olkestone Corpn. 

V. Woodward (1872), L. R. 16 Eq. 169 ; 42 

L. J. Ch. 782 ; 27 L. T. 674 ; 37 J. P. 324 ; 21 

W. R. 97. 

Annotation .-—Reid. A.-G. v. Hatch, [1893] 3 Ch. 36. 

601. Delay unexplained.] — Injunction to restrain 
the obstruction of ancient lights refused, on the 
ground of pltf.’s delay, the bill being retained, 
with liberty to proceed at law. — C ooper v. Hub- 
buck (1860), 30 Beav. 160 ; 31 L. J. Ch. 

123 ; 26 J. P. 462 ; 7 Jur. N. S. 457 ; 9 W. R. 

362 ; 64 E. R. 849 ; subsequent proceedings 

(1862), 12 C. B. N. S. 466. 

Annotations : — Refd. Jones v, Tapling (1862), 12 C. B. N. S. 

826 Polwood v. Fnlwood (1878), 38 L. T. 380. Mentd. 

Hutchinson v. Copestake (1861), 9 C. B. N. S. 863 ; 

Weatherioy r. Ross (1863), 1 Hem. & M. 349 ; Heath 

V. Buoknall (1869), L. R. 8 Eq. 1. 

502. .] — Defts. were an association for the 

registry of iron ships, vk classed the ships in a 
register of merit according to the reports of their 
own surveyors. A list from the register might be 
obtained by any one. Pltfs. were members of 
the association & the owners of a ship which in 
1870 was ranked in the highest class in the register. 
Pltfs. in 1870 made an iteration in the ship, 
submitted her to defts.* inspection, who not 
approving of the alteration, entered in the register, 
“ class suspended 1871,** & refused to restore the 
previous first-class entry unless some further 
alteration was made. The advisability of the 
alteration was a matter of opinion, as since 
the alteration the vessel was classed in the highest 
rank at “ Lloyd*s,** London. Pltfs. continued to 
use the vessel, but it was proved that her value had 
been depreciated in consequence of the entry in 
defts.* register. On a bill being filed by pltfs. in 
Nov. 1873, to restrain defts. from disposing of any 
copies of their list containing the words “ Class 
suspended 1871 ** : — Held : on motion, pltfs. were 
not entitled to relief, first, because the entry was 
the bond fide opinion without malice of the society 
to whose judgment pltfs. had submitted the vessel ; 
secondly, because of their laches in applying to the 
ct. for relief. — C lover v. Roydbn (1873), L. R. 
17 Eq. 190 ; 43 L. J. Ch. 066 ; 29 L. T. 639 ; 
22 W. B. 264 ; 2 Asp. M. L. C. 107. 

603. Injury to reversionary owner.] — To enable 
a termor to work mines it must be shown that 
the reversioner had commenced the working of 
the mines with a view to making a profit ; & 
there is no difference in this respect between a 
mine & a quarry. , 

In 1802 the owner of land demised it ro a mtgee. 
for five hundred years at a peppercorn rent. In 


not entitled by this means, after 
^vlng allowed so much time to elapse, 
to Invert the possession whloh resps. 
had been allowed to have of the office 


of directors. — ^B lackburn e. Finlay, 
Blaokbubn e. Buchanan (1848), 
10 Dunl. (Ct. of Seas.) 690 ; 20 So. Jur. 
194, 199.— SCOT. 
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Injunction. 


8€ot, 8. — Delay : Svb-aeoi, 2. Sect, 4 : Sub-aeei, 1« 

A.dkE 

1811 the mtgor. granted a lease for twenty-one 
years to a third party of the mines Sc quarries 
tmder the land. Before that date a slate quarry 
had been opened & worked by the mtgor. on the 
property ; Sc after that date« but at what time was 
uncertamj a second quarry was opened & was 
worked till the commencement of the suit. In 
1 820 the mtgee. foreclosed the equity of redemption 
in the term of live hundred years, & took possession 
of the property. In 1873 pltf., the reversioner on 
the term of five hundred years, filed a bill to 
restrain the termor from wording the slate quarries 
during the term, & for an acco\mt of profits : — 
Held: if the quarries had been opened by the 
termor without the authority of the reversioner, 
pltf. would have been entitled to the relief prayed, 
notwithstanding the lapse of time ; but the result 
of the evidence was that both the quarries had been 
opened by the authority of the reversioner, & 
that the termor was, therefore, entitled to continue 
to work them for the remainder of the term. — 
Elias v. Snowdon Slate Quarries Co. (1879), 
4 App. Cas. 454 ; 48X. J. Ch. 811 ; 41 L. T. 289 ; 
43 J. P. 815 ; 28 W. R. 64, H. L. ; affg, S. C. sxib 

nom, Elias r. Griffith (187^, 8 Oh. D. 621, 0. A. 
Annotations: — ^Refd. Chaytor v, Trotter (1002). 87 L. T, 
33. Mentd. Daahwood v. Mognlao, [1891] 3 Ch. 306; 
i2e Maynard's B.E., [1809] 2 Ch. 347. 

504. Prevention of continuing breach of restric- 
tive covenant.] — A delay of foiirteen months by a 
pltf. in taking steps to prevent the continuance 
of a breach of a restrictive covenant will not 
amount to such acquiescence as to disentitle him 
to an injunction. — Northumberland (Duke) v. 
Bowman (1887), 56 L. T. 773 \ 3 T. L. R. 606. 

Infringement of copyright .] — See Copyright, 
Vol. XIII., pp. 221--222, Nos. 698-602. 

Patents .] — See Patents. 

Trade Marks .] — See Trade Marks. 


Sect. 4.— ACQUIESCENCE. 

Sub-sect. 1. — ^Wiiat amounts to Acquiescence. 

A. In Qenerah 


605. General rule.] — Where a party stood look- 
ing on while an act not strictly legal was done, 
having the means, but without taking the proper 
steps, to prevent it, the remedy by injunction, 
which he would otherwise have, was gone (Lord 
Eldon, 0.). — Shand v, Henderson (1814), 2 
Dow, 619 ; 3 E. R. 962, L. 0. 

506, .] — If a party having a right stands 

by & sees another dealing with the property in a 
manner inconsistent with that right & makes no 
objection while the act is in progress ho cannot 
afterwau'ds complain. That is the proper sense of 
the word acquiescence (Lord Cottenham, C.). — 
Leeds (Duke) v. Amherst (Earl) (1846), 2 Ph. 
117 ; 16 L. J. Ch. 6 ; 10 Jur. 966 ; 41 E. R. 886, 
L. 0. 


An^oUtiiom jrrApld. Somersetshire Coal Canal Co. 

P- h J,-.®®®- Con*#* Hogg t?. SCO 

Ajid. Do Bnss^e V. .At (1878 
T .No^nmberland d. Bowman (1887), I 

^* T. 7 73. Mentd. Morris o. Morris (1847), 8 L. T. 6. I 


510 : Morris v. Morris (1858), 98 L. J. Ch. 899 ; 

Harrison (1859). John. 517 ; Bright e. Legerton 
3 pe G. F. & J. 606 ; Bagot v. Bagot, L 
(1863), 32 Bear. 509 : Daahwood v. Magxuac, 

8 Ch. 806 ; FhilUps v, Homfray, [1899] 1 Oh. 465. 

607. .] — The doctrine as to a person lying 

by BO as to create an equity against him arises, if 
either he does something from which it can be 
reasonably inferred that he induced t^o other 
person to think he woiild raise no objection to 
what they were doing ; or if he knows facts which 
are imknown to the other persons acting in viola- 
tion of the right which those facts give, £ does not 
inform him about it, but lies by & let them run 
into a trap. But here I can see nothing of the 
kind (Cotton, L.J.). — ^Russell v. Watts (1883), 
26 Ch. D. 669 ; 60 L. T. 673 ; 82 W. R. 621, 0. A. ; 
on appeal (1885), 10 App. Oas. 690, H. L. 
Annotations : — ^Retd. Birmingham, Dudley & Disiriot 
Banking Co. v. lloss (1888), 38 Ch. D. 295 ; Neayerson v. 
Peterboroi^h R. D. C. (1902), 86 L. T. 738. Mentd. 
Bayley v, Q, W. Ry. (1884), 2o Ch. D. 434 ; Beddlngton 
V. Atloe (1887), 35 Ch. D. 817 ; McManus v, Cooke (1^87), 
35 Ch. D. 681 : Westhoughton U. C. v. VS^gan Coal £ 
Iron Co., [1919] 1 Ch. 159. 

508. Plaintiff must be cognisant of rights.] — 
Marker v. Marker, No. 568, post, 

509. Belief that violation onlv temporary.];— 

Semiblc : a party will not be precluded from relief 
by acquiescence in what he may be led to consider 
a mere temporary violation of his right, when no 
evidence is given of expense incurred by another 
party in consequence thereof. — Gordon v, Chel- 
tenham &; Great Western Dnion Ry. Co. 
(1842), 5 Beav. 229 ; 2 Ry. & Can. Cas. 800 ; 49 
B. R. 666. 

Annotation: — Mentd. Hood v, N. E. Ry. (1870), 19 W. R. 
266. 

510. Plaintiff’s knowledge of interference.]— 

Although the ct. will interfere by injunction, in 
proper cases, to restrain a co. from constructing 
a small portion only of their works, with a view of 
abandoning the remainder, yet, where such an 
intention had been known to the shareholders, 
or they had had an opportunity of knowing it 
many months before the filing of a bill to prevent 
such proceeding, & had made no application to the 
ct., such acquiescence on the parf of the share- 
holders was held to have created a counter equity ; 
& the ct. refused to grant an injunction for that 
purpose. — Graham v. Birkenhead, Lancashire 
& Cheshire Junction Ry. Co. (1860), 12 Beav. 
470, n ; 2 Mac. & G. 146 ; 7 Ry. £ Can. Cos. 938 ; 
2 H. & Tw. 460 ; 20 L. J. Ch. 446 ; 16 L. T. O. S. 
221 ; 14 Jut. 494 ; 47 E. R, 1760, L. C. 
Annotations: — Oonsd. Kent v. Jackson (1851), 14 Beav. 
867. Apld.J^ookB V. South Western Ry. (1863), 1 Sm. 
Sc G. 142. (tonfd. Hare v. L. Sc N. W. By. (1861), 2 Jolm. 
Sc H. 80. Bsfd. Wlnoh v, Birkenhead, Lancashire Sc 
Cheshire Junrfion Ry. (1852), 16 Jtir. 1035. Mentd. 
R. V. Harrop (1866), 20 J. P. 627 ; Burt v» British Nation 
Life Assoe. Assocn. (1859), 38 L. T. 0. S. 74 ; Re Irriga- 
tion Co. of France (1870), 39 L. J. Ch. 663. 

511. Defendant Ignorant of adverse title.] 

— In an action by P., patentee of a stoking machine, 
for infringement against persons who had pur- 
chased steddng maemnes m^e by B., it was proved 
that before the purchase P., knowing that they 
were going to see up stoking machines, went to 
them & i^ed them to try his machine, sa^g 
that they would find it a better machine than B.'s, 
without nving any intimation that he considered 
B.*8 machine to be an infringement of his patent. 


Gent e* 
<1961), 
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PART VIII, SECT. 4, SUB-SECT. 1.* 

A. 

of inters 

sustain^ by ob^[ruoUoiPto^tito rtSK 


to the user of public navigable waters 
may be materially afiteoted by putty's 
presumed aoquieseenoe, or ailenoe with 
knowledge, — ^M oBwbn v. Anbdbson 
(1686), 1 B. O. R. pt. 9, 808.— CAN. 

810 IL .] — In order to prove 

aoqulesoome by a firm in the piratioAl 
use of their trade made, knowledge of 


such use must be proved. — K ikahan e. 
BowroN (1868), 15 I. Oh. R. 75.— IR. 

b. Acceptance of renf.) — SembU: 
the aooeptonoe of rent by a lessor, 
subsequent to a breach of covenant, 
does 2iot disentitle him to an Injunotion 
inst future breacdies.— M ukdat v* 
)WSB (ISirS), 4 V. L. R. 101 .— AtW. 
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though he admitted that he did at that time 
consider it to be so & intended to taJce legal pro- 
ceedings when he was in funds t — Held : as the 
pwhasers did not depose that when they bought 
B.*s machines they were ignorant of P.*s patent, 
nor was there any reason to believe that they were 
^orant of it, or that P. supposed them to be so, 
P. had not on the groimd of acquiescence or 
estoppel lost his right to sue them for an infringe- 
ment in using B.’s machines, it not being the duty 
of a patentee to warn persons that what they are 
doing is an infringement, & P.*s conduct not 
amounting to a representation that it was not 
an infringement. 

It is necessary that the person who alleges this 
lying-by should have been acting in ignorance of 
the title of the other man & that the other man 
should have known that ignorance &; not men- 
tioned bis own title (Cotton, L.J.). — ^Proctor v. 
Bbnnis (1887), 36 Ch. D. 740 ; 67 L. J. Ch. 11 ; 
57 L. T. 662 ; 36 W. R. 466 ; 3 T. L. R. 820 ; 4 
R. P. 0. 333, 0. A. 

AnnoUUiona : — Mentd. Automatic Weighing Machine Oo. n. 
Combined Weighing Machine Co. (1888), 6 R. P. C. 120 ; 
Gosnell n. Bishop (1888), 4 T. L. R. 307 ; Proctor v. 
Sutton Lodge Chemical Co. (188^, 6 R. P. C. 184 ; Auto- 
matic Welghli^ Machine Co. V. Knight (1889), 6 R. P. C. 
297 ; Boyd w. Horrocks (1889), 6 R. P. C. 162 ; Crampton 
w. Patents Investment <jo. (1889), 6 R. P. C. 287 ; Muir- 
head V. Commercial Cable Co. (1894), 12 R. P. C. 39 ; 
Nobel’s Bxploslvos Co. v. Anderson (1894), 11 R. P. 0. 
619 ; Ticket Punch & Register Co. t). Colley’s Patents 
(1895), 11 T. L. R. 262 ; Incandescent Gas Light Co. v. 
Do Mare lucandoscent Gas Light System (1896), 13 
R. P. C. 669 ; Incandescent Gas Light Co. v. Sunlight 
Incandescent Gas Lamp Co. (1896), 13 R. P. C. 333 ; 
Perry v. Boo. des Lunetlors (1896), 13 R. P. C. 664 ; Akt. 
Separator v. Dairy Outfit Co. (1898), 15 R. P, C. 327 ; 
Presto Goar Case & Components Co. v. Simplex Gear Case 
Co. (1898), 15 R. P. C. 635 ; ConsoUdated Car Heating Co. 
V, Came, ii903] A. C. 609 ; British United Shoe Machmery 
Co. t>. Thompson (1906), 22 R. P. C. 175 ; Roth v, Craok- 
noU (1921), 38 R.P. 0.120. 

512. I^ingement gradual & unobservable.] — 
(1) Non-intenerence ^th a gradual & unobserv- 
able breach of covenant for a few months on the 
part of the covenantor & his imder-lessee does not 
amount to such an acquiescence on the part of the 
covenantees as to disentitle them to an injunction. 

(2) Where the covenantor underlets to a person 
who, to his knowledge, contemplates a breach of 
the covenant, & yet does not provide in the 
underlease against such breach of covenant, he is a 
proper party to a suit for an injunction to restrain 
the breach, &; is liable to pay the costs of the 
suit, — ^Mitoubll V, Steward (1866), L. R. 1 Eq. 
641 ; 86 L. J. Oh. 393 ; 14 L. T. 134 ; 30 J. P. 
368 ; 14 W. R. 463, 

— As <o (1) Held. Knight v. Slmmonds, [1806] 

518. Plaintiit willing to accept compensation.] — 
Pltf. was 'tenant from year to year of premises 
situated on an ancient tidal fleet or watercourse in 
the town of L., where he carried on business as a 
coal dealer, & for the purposes of his business had 
barges which at high tide floated alonmide 
premises. The fleet in the course of time had 
become offensive dc injurious to the health of the 
town by reason of houses discharging their sewage 
into it, &; the paving oomrs. were consequentiy 
about to arch over a portion of it, thereby pre- 
venting the access of barges to pltf.^s premues. 
Pltf. thereupon claimed compensation for the 
injury which would be done to him, but no notice 
was taken of his application, & he afterv^ards flled 
a bill for an injunction, charging serious damage 


to his trade, & that the fleet had been navigable 
from time immemorial: — Held: (1) upon the 
construction of various Acts of Parliament, the 
fleet was not vested in the oomrs., ds thev had no 
right to arch it over ; (2) pltf. was entitled to an 
inquiry as to damages in lieu of a mandatory 
injunction; (3) the fact of pltf. having in the 
first instance demanded compensation could not 
be regarded as an acquiescence, the assumption 
on both sides at the time being that the comrs. 
were entitled to do what they threatened. — 
Pbntney V. Lynn Paving Oomrs. (1866), 12 L. T, 
818; 13W. R. 983. 

614. •] — Ainsworth v. Bentley, No. 089, 

post. 

615. .] — Senior v. Pawson, No. 629, post. 

616. .J — (1) Where on the site of old 

buildings the erection of new buildings of much 
greater height, materially obstructing the access 
of light & air to adjoining property, has been 
completed before complaints made or bill flled, 
the ct., although it has jurisdiction to grant a 
mandatory injunction, will not do so in a case 
where the owner of such property has himself 
treated the case as one for compensation bv 
damages. But having that jurisdiction, it will 
direct an inquiry to assess damages, & wUl not 
leave pltf. to his remedy by action. (2) Although 
a month should elapse between the completion of 
the building & any objection thereto, the ct. will 
not consider that there was laches or acquiescence 
on the part of the owner of the adjoining property 
when he was not himself in possession or occupa- 
tion of it. — Gort (Viscountess) v. Clark (1868), 
18 L. T. 343 ; 16 W. R. 669, L. JJ. 

Annotations : — As to (1) Conid. Roskell v, Whitworth (1871), 

19 W. R. 804. Rtid. BheUer v. City of London EleoMo 

Llsrhtlng Co., Menx’s Brewery Co. v. City of London 

Eleotrio Lighting Co., [1896] 1 Ch. 287. 

517. ,] — As regards the use by defts. 

themselves, 1 am of opinion that no injunction 
should bo granted. Pltfs. have accepted com- 
pensation . • . thus showing that in their opinion 
it is not impossible to fix the compensation for 
the future injury (Cave, J.). — Ormerod v. 
Todmordbn Mill Co. (1883), 11 Q. B. D. 165 ; 
62 L. J. Q. B. 446 ; 47 J. P. 632 ; 31 W. R. 769, 
C. A. 

Annotations: — Befd. Konslt v. G. E. Ry. (1884), 27 Ch. D. 

122. Mentd. A.-G. v. Condiiit Ck>lilGry Co., [1895] 1 

Q. B. 301 : MoCM^ney v. Londonderry Sc Longh Swllly 

Ry., [1904] A. O, 301. 

518. .] — Rab V. Yates* Castle Brewery 

Co. (1903), 07 J. P. 427. 

619. Infringements of copyright — Necessity for 
knowledge of Infringement.] — To sustain an allega- 
tion of acquiescence in the infringement of a 
copyright, it must be shown that there was know- 
ledge of the infringement.— Weldon v. Dicks 
(1878), 10 Ch. D. 247 ; 48 L. J. Ch. 201 ; 39 L. T. 
467 ; 27 W. R. 689. 

AnnotoHons Mentd. Kelly v. Byloa (1880), 13 Ch. D. 682 ; 

Dloke V, Yates (1881), 18 Oh. D. 76 ; Coote v. Judd (1883). 

53 L. J. Oh. 36 ; Licensed Victuallers* Newspaper Ck>. e. 

Bingham (1888), 38 Ch. D. 139. 

.] — See, further, Copyright, Vol. X11I.« 

pp. 222, 223, Nos. 613-615. 

B. Defendant Permitted to Incur Eo^enditure, 

520. No protest by plalntifl.l — ^Where a man 
suffers another to build on bis ground, without 
setting up a right till afterwards, the ot. will 
oblige the owner to permit the persoh building to 


PART Vlll. SEOT. 4, SUB-SECT. 1.—* oharaoter not suitable to euoh holding, of doing eo, the landlord la not entitled 

B. with the knowledge of the landlom, to a mandatory injunotlon for the 

SSCI. No protest tnt plairUiff.] — such landUord is hound not only to demoUtionofl^huRdlng.— ULA.GJkFi*AK 

Where the tenant of an a^omtural object but to legti steps to atop Ambatam e. OmDAMBiuif CEtfinbry 

holding oonstmets a building of a the progress of the work ; ac, in default (me), LL. R. 20 1M2>. 
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Sect, 4, — Acquiescence: Sub^secU 1, Jg.] 

enjoy it qiiiotly. — ^East India Co. v. Vincent 
(1740), 2 Atk. 83 ; 26 B. B. 461, L. C. 

Annotations: — Expld. Blakemore v. Glamorganshire Canal 
Navigation (1832), 1 My. Sc K. 154. Coxisd. Barnard v, 
Wallis (1840), 2 Hy. Sc Can. Cas. 162. Distd* Hervey v. 
Smith (1855), 1 K. & J. 389. Comd. Meyn^ v. Surtees 
(1855), 25 L. J. Ch. 257 ; McManus u. Cooke (1887), 35 
Ch. D. 681. ^fd. Lond v. Murray (1851), 17 L. T. O. S. 
248 ; Harryman v. Collins (1854), 18 Beay. 11 : Scott v, 
Scott (1854), 23 L. T. O. S. 27 ; Crampton v. vama Ry. 
(1872), 7 Ch. App. 562. 

521, ,] — The relief in respect of expenditure 

under an erroneous opinion of title or an expecta- 
tion of a larger interest, or that the enjoyment 
would not be disturbed, with the knowledge & 
ermission of the other party, requires a case of 
ad faith clearly made out. — Dann v, Spubrier 
(1802), 7 Ves. 231 ; 32 E. R. 04, L. O. ; anhsequent 
proceedings (1803), 3 Bos. & P. 399, 442. 

Annotations: — Consd. Rochdale Canal Co. e. King (1851), 
2 Sim. N. S. 78 ; Re Newbery, White v, Wakley (1858). 
28 L. J. Ch. 77. Apld. Cotching v, Bassett (186^, 32 
Beav. 101. Befd. Beaufort v. Patrick (1853), 17 Beay. 
60 ; Rochdale Caned Co. v. King (1853^ 16 Beay. 630; 
Bigg V. Strong (1857), 3 Sm. Sc G. 592 : White v. Wakley 
(^No. 1) (1858), 26 Beay. 17 ; Mold e. Wheatcroft (1859), 
27 Beay. 510 ; Dayios v. Sear (1869), L. R. 7 Eq. 427 ; 
Russell V. Watts (1885), 10 App. Caa. 590 ; McManus v, 
Cooke (1887), 35 Ch. D. 681 ; London General Omnibus 
Co. n. Layeli (1900), 83 L. T. 453. Mentd. Dayios v, 
Marshall (1861), 4 L. T. 105 ; Eard^ey v. Granyille (1876), 
45 L. J. Ch. 669 ; McAlister v. Rochostor (Bp.) & Eccl. 
Comrs. for England (1879), 42 L. T. 22. 

622. -.] — Injunction against draining, pre- 
paratory to opening a coal mine, with prejudice 
to a canal, before establishing the right at law, 
refused upon laches for two years, permitting 
expenditure. — Birmingham Canad Co. v. Lloyd 
(1812), 18 Ves. 616 ; 34 B. R. 413, L. 0. 

Annotations: — Consd. Ripon v. Hobart (1834), 3 My. & K. 
169 ; G. W. Ry. v. Oxford, Worcester, & W^olyerhampton 
Ry. (1853), 3 be G. M. & G. 341. Mentd. Wheatley u. 
Westminster Brjrmbo Coal Sc Coke Co. (1869), 22 L. T. 7. 

623. *.]— Parrott v. Palmer, No. 1186, post, 

624. The owner of land, upon which 
a railway co. empowered by Parliament are 
about to enter, is not entitled to an interlocutor 
injunction to restrain them from so entering, if, 
by his silence & conduct, he has permitted the co. 
to carry on their works upon the supposition that 
they were entitled to enter on & take the land 
in question. 

The party is not entitled to the injunction of this 
ct., for the puiyose of preventing these works being 
carried on, which he by his sanction Sc conduct has, 
at least fi^m Jan., until he made his demand in 
June, encouraged. If it was a question whether 
the conduct of a party had or had not deprived 
him of the right of asserting an equity against the 
existing co., it must be always considered upon 
which side the danger most preponderates. V^at 
the co. are doing, is, taking part of that land 
under the powers of their Act, which, even if done 
adversely, will not preclude pltf., if ultimately he 
establish his right upon the nearing of the cause, 
from compelling the co. to take the whole of the 
land under the contract. Even if the evidence was 
doubtful. Sc the ct. had no means of coming to any 
^tisfactory conclusion upon it, the granting the 
injunction would certainly produce irreparable 


injury to the co., for if it ultimately turn out that 
,pltf. had not this right, to prevent the co. ^m 
following up this pa^ of the line of railway is 
saying, that they must submit to any sacrifice, 
or suspend their works until they do that which is 
entirely out of their power. This would be 
exposing them to loss Sc injury, far beyond that 
which they could be compensated for. That is 
no answer. Sc these cos. should be aware that it 
is not, if there be a clear case against them (Lord 
COTTBNHAM, 0.). — GrEENHALGH V , MANCHESTER 
Sc Birmingham Ry. Co. (1838), 3 My. Sc Or. 784 ; 
I Ry. Sc Can. Cas. 68 ; 8 L. J. Ch. 76 ; 3 Jur. 
693 ; 40 E. R. 1128, L. O. 

Annotations: — ^Ezpld. C^albreath v. Armour (1845), 4 Bell, 
Sc. App. 374. Oonid. Lindsey v, G. N. Ry. (1853), 10 
Hare, 664. 

526. .] — A railway co. made excavations 

upon their own land, the purpose of which was the 
partial diversion of the stream of water of a 
navigable river, Sc the works so prosecuted neces- 
sarily occasioned the obstruction of a private road. 
Pltfs., who were the owners of a fulling-mill, which 
was supplied with water from the nver, alleged 
that the proposed diversion of the stream was 
illegal under the powers of the Act. Pltfs., who 
had a right of way over the private road, also 
alleged that the co. were interfering with the road 
without the performance of the conations imposed 
by the railway Act, as preliminary to interfering 
with the road : — Held : although the co. were 
working on their own land, pltfs. must be held to 
have had notice of the intended works of the co., 
Sc had by an acquiescence for eighteen months, 
during which the co. had expended a large sum 
of money on the works precluded themselves 
from asking for the interposition of this ct. by 
injxmction. — Illingworth v. Manchester Sc 
Leeds Ry. Co. (1840), 2 By. Sc Can. Cas. 187, L. C. 

526. .] — ^A party may so encourage another 

in the erection of a nuisance, as to give the adverse 
party an equity to restrain him from recovering 
damages at law for such nuisance when com- 
pleted. — ^Williams v, Jersey (Earl) (1841), Cr. 
& Ph. 91 ; 10 L. J. Ch. 149 ; 6 Jur. 426 ; 41 E. R. 
424, L. C. 

Annotations: — Refd. Smith v, Kay (1859), 7 H. L. Cas. 
750 : Smith v. H^es (1867), 15 W. R. 871 ; Osborne v. 
Bradley, U903J 2 Ch. 446. 

627. ,1 — By a canal Act, millowners wore 

empowered to use the canal water merely for 
condensing ” steam. In 1829 K., being about 
to erect a mill, applied to the co. for leave to take 
water for “ generating ** as well as condensii^.” 
The CO. did not appear to have refused the applica- 
tion, Sc the pipes were laid down in the presence 
of their engmeers. The mill being built on the 
principle m using the canid waters for both 
purposes. Sc having been used in that way down to 
the present time, this ct., although the co.’s right 
had been established at law, held they were bound 
by their acquiescence. Sc refused a perpetual 
mjunction to restrain K, from taking water for the 
purpose of ** generatLog ** steam. An injunction 
was however granted as to another mill, 
acquiescence Sc encouragement on the part of the 
CO. not having been established. Of the two 


620 ii. 


-.] — Defts., an nrbai 


WAV *x. .J HU UTDai 

sanitary authority, had oonstmetet 
waterworks for the supply of thel 
district. Sc in 1907 they enter^ int 
a contract with the Secretary for Wa 
for the supply of water to milit^ 
owPT^ks in an adjoining district o 
which pltfs. were the rural sanltar: 
authomy. No formal consent, imde 
tp this ^ idven by pltfs. 
but they had full n^oe oi 


intention to supply the water to the 
barracks. Sc acquiesced in its being 
supplied, on the faith of whl^ 
acquiescence defts. incurred expendi- 
ture. Pltfs. now brought an action 
claiming an Injunction to restrain 
defts. from supplying water to persons 
within plt&.^ (ustrlct wltlmut the 
oons^t pltfs, ; — Heid : the effect 

of IJibUo Health (Ireland) Acts, 1878 Sc 
1896, was to give to each sanitary 


authority a monopoly in the supply 
of water to its own district, & the 
violation of this monopoly by anoth^ 
sanitary authority was actionable 
without proof of special damage ; but 
in the present case there wm 
acquiescence by pltfs. amount!:^ to 
consent Sc the action was not sustain- 
able. — BmB Bubal Distwot Council 
V, Bnm Urban District Council, 
11916] 1 1. B. 418.— IR. 



480 


Injunction. 


4i»^Acquiescence : Svh^^ect* dc C 

De G. & J. 136 ; 27 L. J. Cb. 753 ; 44 K. B. 039, 
L. JJ. 

534 , Ramsden V. DvaoN, No. 628, anie. 

535 , Protest by plaintiff.! — A,-G. v. Shef- 

field Gas Consumers Co., No. 8U, 2?ost. 

580. Imperial Gas Light & 

Coke Co. (Directors, etc.) v. Broadbbnt, No. 
205, ante. 

587. ,] — isBNBBRG V. Bast India 

House Estate Co., Ltd. (186.S), 3 De G. J. & 
Sm. 263 ; 3 New B^. 345 ; 33 L. J. Ch. 302 ; 
9 L. T. 626 ; 28 J. P. 228 ; 10 Jur. N. S, 221 ; 
12 W. R. 450 : 46 E. R. 637, L. C. 

Annoiationa : — Enid. R. v. Darliiigton L. B. of Healtb 
(1865). 6 B. & S. 562. Oonid. Strettou v» Great Western 
& Brentford Ry. (1870). 5 Ch. App. 751. FoUd. Stanley 
of Alderley v, S^ewsbury (1875). L. R. 19 616. 

Refd. Betts 0 . De Vitre (No. 2) (1864). 11 L. T. 683 ; 
Martyr v. Lawrence (1864), 10 L. T. loo ; Ourriers* Co. 
tJ. Corbett (1865), 29 J. P. 469 ; Senior v. Pawson (1866), 
L. R. 3 Kq. 330 ; Pettey v. Parsons (1914). 84 L. J. C3h. 
81 ; Slack V, Leeds Industrial Co*qp. Soc., [1923] 1 Ch. 
431. Mentd. Clowes v, BtafCordshire Potteries Water* 
works Co, (1872), 27 L. T, 521, 

638. .] — Price v. Bala & Pestiniog 

Ry. Co., No, 684, post. 


C. Acquiescence in Previous Infringements^ 

689. Whether plaintiff debarred from reiief.] — 

Injunction to restrain the breaeh of a covenant, 
that buildings shall be erected upon a general plan 
refused, the covenantee having acquiesced In a 
partial deviation from the plan, & not having 
made immediate application to the ct. A landlord 
who relaxes in favour of some of his tenants a 
covenant entered into for the benefit of all la not 
entitled to an injunction to restrain the other 
tenants from infimging that covenant. — ^Ropbr 
V. Williams (1822), Turn. & R. 18 ; 87 B. B. 999, 
L. C. 

Annoiationa: — Biatd. Patohlus v. Dubbins (1853), Kay. 1. 

Could. Child V. DoiwlaB (1854), Kay, 560 ; Scarisbriok v. 

Tunbridge (1854). 3 Eq. R^. 240. Apld. Pook v. Matthews 

(1807). L. R. 3 Bq. 516. iflstd. KUbey v. HavUand (1871). 

24 L. T. 863 ; Gorman v. Chapman (1877). 7 Ch. D. 271. 

Oonid. Tubbs V. Essex (1909), 26 T. L. R. 145. Refd. i 

Johnstone v. Hall (1856), 4 W. R. 417 ; Mltohell v. 

Steward (1866), L. R. 1 Eq. 641 ; Plymouth Corpn. v. 

' Martin (1884), 1 T. L. R. 5 ; Meredith v. WUson (1893), 

09 L. T. 336 : Knight v. Simmonds, [1896] 2 Ch. 294 ; 

Sobey v. Salnsbury. [1913] 2 Oh. 513. Mentd. Sidney 

V. Clarkson (1865), 14 W. R. 157. 

540, — Lloyd v. London, Chatham & 

Dover By. Co,, No, 683, post. 

641. .] — On the sale of an estate in 

building plots, purchasers were required to enter 
into a covenant with the vendors & vdth each other 
that plans of all building to be erected on the 
estate should be submitted for approval to the 
vendors or to a committee & that no building 
should be erected the plan of which had not been 
approved ; & it was provided that ^thin seven 
days after the submission of such plan, the approval 
or disapproval should be signifled in writmg to 


the party submitting the plan ; A: that such 
approval should not be withh^d unless for the 
sake of preserving uniformity of building or other 
good causes or conaiderationB. On June 28, 1869, 
deft., who had purchased one plot, began, without 
submitting a plan, to erect buildings the plan of 
which would not have been approved had it been 
submitted. Remonstrances were made A; notices 
served on deft, during July & Aug., & on Sept, 3 
vendors filed a bill on behalf of themselves b all 
other persons entitled to benefit of covenants, 
except deft., praying for mandatory injunction 
& damages: — Held: (1) the erection of a tem- 
.porary hovel on another part of the estate, which 
had not been interfered 'mth by pltfs. was not a 
waiver of the covenant ; (2) the vendors were not 
bound to obtain the consent of all the parties 
entitled to the benefit of the covenant, In order 
to file such a bill. (3) A mandatory injunction 
was refused, & deft, was ordered to pay damages 
& costs. 

The ct., when it is necessary, will grant a man- 
datory injunction, but only in cases which make it 
absolutely necessary for the purpose of justice 
between the parties (Bacon, v.-O.). — Kilbby v, 
Haviland (1871), 24 L. T. 363 ; 19 W. B. 698. 

Annotation: — As to (3) Bold. Sharp v. Harrison, [1922] 

1 Ch. 502. 


642. .] — Where all the purchasers of an 

estate were oound by restrictive covenants not 
to use their houses otherwise than as private 
residences, & the vendor had given permission 
to one of the purchasers to open a school in his 
house, this was held not to be a waiver of the 
covenant as to another purchaser whose house 
was at some distance. — Gbrjuan v. Chapman 
(1877), 7 Ch. D. 271 ; 47 L. J. Ch. 260 ; 37 L. T. 
686 ; 42 J. P. 868 ; 26 W. B. 149, C. A. 
Annoiationa: — Oonid. Meredith v. Wileon (1893), 69 L. T. 
836. Folld. Hooper v. Bromet (1903), 89 L. T. 37. 
Oonid. SoD^ V. Sainebnry. [1913] 2 Oh. 513. Rffd. 
Jackson v. Winnlfrlth (18d2), 47 L. T. 243 ; Knteht v. 
Simmonds, [1896] 2 Oh. 294. Mentd. Serrolno v. Camp- 
hell, [1891] 1 Q. B. 288 : McNair v. Baker (1903), 90 
L. T. 24, 


648. Breaches extending over long period.] 

— ^A. & B. on making partition, which was con- 
firmed by Act of Parliament, had mutually cove- 
nanted to use their respective lots in a particular 
manner. B. had afterwards, but with the consent 
of A., deviated from the terms of the covenant in 
the use of his lot ; & this deviation continued for 
many years under B., & those claiming under him. 
On the application of a party claiming under B. 
the ct. refused to enforce the covenant against a 
party claiming under A., to restrain him from 
using his lot in any way he pleased, on the ground 
that the conduct of the parties was an impHed 
dispensation with the terms of the covenant. — 
Hawkins v. Scarborough (1838), 2 L. J. Ch. 126. 

544. — Qn a sale of part of the C. 

estate, the puroh^ers entered into a covenant 
with the vendors “ their A; each of their heirs & 
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6891. Wtiether plaintiff debarred froi 
rfiZii/.}-— A landowner thronsh whoe 
lan^ Twter nlpei were laid at o greats 
vertical deviation than was authorise 
by the statute empowering the ooi 
stimction of the works i^ueld : nc 
entity In a process of suspension i 
Inwrdict to object to a new plr 
being laid alongside the other, tt 
smtute empowering the comrs. t 
alter, enlanre, or increase, the munlK 
of pipes, sc no objection having bee 
n^e. or bedng now taken to the lev( 
at ymdh the old idpee were laid.- 
V. GUJWOW WATSa-WOBB 


Comrs. (1869), 7 Moeph. (Ct. of Bess.) 
853.— SOOT, 

648 1. Breaches extending over 

long period,] — ^Pltf. V. was owner 
since 1838 of land on which he was 
eating buildings Sc excavating oellon. 
He complained tliat M., owner of 
adjoining land Sc premises, allowed 
sewerage to flow into the excavated 
colors, Sc prayed that M. might be 
restrained from continuing nuisanoe. 
Sewerage from adjolnliv land xmA os 
soda water works ran tbrowh a drain 
a^roM land of V., but which M. claimed 
by right of presfMpUon to use for such 

; as V, Ifc hli pre- 
decessors bad so long ooquisioea In 


user of drain as sewer he was not 
entitled to interposition of a ct. of 
equity to prevent it. — ^V iokbbt v. 
Mahb (1865), 4 N. S. W. S. C. R. (Eq.) 
66.— ^^XJS. 


648 !1. . ]— Tenant restrained 

from cutting turf for sole (his lease 
giving a rignt of estovers only) not- 
withstanding an uninterrupted practice 
for eighty years.— Oourtown (Lord) 
V . Ward (1802), 1 Soh. Sc Lef. 8.— IR. 


648111. — .)— Thect.wiUnot 

interdict operations which have been 
aoqulesi^ in tor years.— Hqxi^ 
ETC. V . SBAWs Water Co. (1854), 17 
1)1^ (Ct. of Sms.) 88 ; 87 So. 
Jnr. 11,— SOOT. 
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a4Migna» A also separately with the owners A 
owner, lessors A lessees for the time being, or o^er 
the persons or person for the time being entitled 
to the receipt of the rents A profits of any part of 
“ the 0, estate, against keepiz^ a beer shop on any 
part of the prenuses sold. In an action brought 
by subsequent purchasers of the 0. estate to 
restrain a breach of this covenant ; — Held : on 
the evidence adduced, they had lost their right to 
bring an action by long-continued acquiescence in 
bre^hes of the covenant both by deft. A other 
similar covenantors A consequently were not en- 
titled either to an injunction or to any damages. — 
Kelsey v. Dodd (1881), 62 L. J. Ch. 34. 

Annotations : — Reid. Jackson r. Wlnnlfrltli (1882), 47 L. T. 
248 ; Day v, Waldron (1919), 88 L. J. K. B. 087. Mentd. 
Forster v. Elvet Colliery Co., Quin v, Same, Seed v, same, 
Morgan v. Same, [1908] 1 K. B. 629. 

545. .] — SayEBS V. COLLYER, No. 

371, ante. 

546. — Previous infringement slight — Subse- 
quent extension of injury.] — Though A. may be 
disentitled by acquiescence to an injunction to 
stop B.’s manufactory, which is noxious to the 
neighbourhood, yet it does not consequently 
follow that B. is entitled to an injunction to 
prevent A.’s recovering damages at law. Equity 
may leave both parties to their legal rights. 

Acquiescence in the erection of noxious works, 
while they produce little injury, does not warrant 
the subsequent extension of them to an extent 
productive of great damage. 

Injunction to prevent, on the groimd of acquies- 
cence, a party injured by copper works from 
enforcing a judgment recovered by him for 
damages at law refused with costs. — ^Bankart v, 
Houghton (1860), 27 Beav. 426 ; 28 L, J. Oh. 
473 ; 32 L. T. O. S. 382 ; 23 J. P. 260 ; 6 Jur. 
N. S. 282 ; 7 W. R. 197 ; 64 E. R. 167. 

AnTwtaiion : — Reid. Davtes v. MarsliaU (1861), 31 L. J. C. P. 
61. 

547. ■.] — Where each of the 
original owners of houses in a row had entered 
into covenants with the original owner of all the 
land on which they stood os to what should be 
done in the garden attached to each house, an 
injunction was granted at the suit of the owner of 
one of the houses, restraining a breach of the cove- 
nants by the owner of another house, notwith- 
standing that small breaches of the covenants by 
other owners had not been interfered with, A that 
he himself had committed a small breach, — 
Western v, MacDbrmott (1866), 2 Ch. App. 72 ; 
36 L. J. Ch. 76 ; 15 L. T. 641 ; 31 J. P. 73 ; 16 
W. R. 266, L. C. 

Annotations : — Coxud. Meredith v. Wilson (1893), 09 L. T. 
336. Apld. Hooper v. Bromat (1903J. 89 L. T. 37, Reid. 
Chitty V. Bray (1883), 48 L. T. 86(5 ; Brown v. Inskip 
a884). Cab. & El. 231. Mentd. Me Drew (1866), 36 
Beav. 443 : Ponlett v* Hood (1866), 36 Bear. 234 ; Tulk 
V, Metmpolltan Board of Works (1868), L. R. 3 B. 682 ; 
Keates v. Lyon (1869b 4 Ch. App. 218 ; Leech v, Bohweder 
(1874), 0 Ch. App. 465, n. ; Manners v. Johnson (1876), 1 
Ch. D. 673 ; l^ter v. Hansard (1876), 46 L. J. Ch. 506 ; 
Fairolough v, Marshall (1878), 4 Ex. D. 87 ; Renals v. 
CowUshaw (1879), 11 Oh. D, 866 ; Ansterberry v. Oldham 
Corpn. (1886), 29 Ch. D. 760 ; Martin e. Spicer (1886), 66 
L. T. 820 ; Nottingham Patent Brick A Tue Co. v, Butler 
a886), 64 L. Tr444 ; Sl^pard v. Gilmore (1887), 67 
L. J. Ch. 6 ; Rogers v, l^segood, [1900] 2 Ch. 888 ; 
Formby e. Barker, [1908] 2 Oh. 630. 

548 . 


.] — Gaunt v. Pynney, No. 

Richards v. Rkvitt, 

-.] — 0. sold a plot of land to B,, 
A took from B. a covenant, among others, that 
houses erboted thereon should be used as private 
iN^deiices only. Tbs coyenants were contained 
in a printed form of Agreement which 0. used in 


370, ante, 

549. 

No, 671, vosL 

550. 


the sale of many plots ; it contained a power for 
the vendor to waive or vary the covenanta with 
regard to unsold lots. There had bean no sale or 
attempted sale by auction. No plan waa produced 
to B, showing what plots were affected by the 
restrictions. O. afterwards himself buHt, or 
allowed to be built, a number of shops on the 
adjoining' plots, A acc^uiesced in some slight breaches 
of covenant in respect of B.’s land. Deft., who 

E urchased from B., &; had notice of the covenant, 
egan to alter two houses erected on the plot into 
shops. 0. brought an action to restrain him : — 
Held : no buildmg scheme had been proved to 
exist, A in the absence of such a scheme A of 
proof that the covenant was entered into merely 
for the protection of O.'s property, the change in 
the character of the neighbourhood, though 
caused by his own acts, (Ud not, nor did his 
acquiescence in minor breaches, disentitle him to 
an injunction. — Osborne v, Bradt^y, [1903] 2 Oh. 
446 ; 73 L. J. Ch. 49 ; 89 L. T. 11. 

Annotations : — Oonid. Sharp v. Harrison, [1922] 1 Oh. 602* 
Retd. Sobey v. Bainsbury, [1913] 2 Ch. 618. Meiltd. 
Hooper v. Bromet (1904), 00 L. T. 284 i Elllston v. 
Reaoher, [1008] 2 CTh. 666 ; Reid v. Bickerstalf, [1009] 2 
Ch. 306 ; KeUy v, Barrett, [1924] 2 Ch. 379. 

551. Previous infringements few in 

number.] — Whore all the purchasers of lots of an 
estate are bound by restrictive covenants not to 
allow any trade or business to be carried on upon 
their lots, equitable relief in enforcing the cove- 
nants will be refused if the party suing has de- 
barred himself from such relief by delay or ac- 
quiescence, or if the property has been so laid out 
A used that the object of the covenants, namely, 
the preserving the property as a residential pro- 
perty, can no longer be attained ; but it will not 
be refused merely because in a few instances the 
covenants have not been enforced. — Knight v. 
SiMMONDS, [1896] 2 Ch. 204 ; 65 L. J. Ch. 683 ; 
74L. T. 663; 44 W. R. 680 ; 32 T. L. R. 401 ; 40 
Sol. Jo. 631, 0. A. 

Annotations: — Apld. Soboy r, Sainsbury, [1913] 2 CJh. 618. 
Retd* Hamua v. Leigh-on-Bea ConBervatlve 8c Unionist 
Club (1916), 31 T. L. R. 174. Mentd. Rowell v. Satchell, 
[1903] 2 Ch, 212. 

552. Infringement by persons other than 

defendant.] — Where a vendor, having taken from 
each of several purchasers of plots of building land, 
formerly the same estate, a covenant, to build only 
in a specihod manner, has permitted, without 
interference, material breaches of the covenant to 
be committed by some of the purchasers, he cannot 
obtain an injunction to compel another purchaser 
to observe the same covenant ; A there is no 
difference in the case where the covenant Is not 
only a covenant by each purchaser with the vendor, 
but also a covenant by each purchaser with all the 
others ; nor in the case where the breaches have 
been committed before deft, became a purchaser, 
A executed the deed of covenant. — P eek v, 
Matthews (1867), L, R. 3 Eq. 516 ; 16 L. T. 199 ; 
16 W^ R. 689. 

Annotofiona Diftd. German v. Chapman (1877), 7 Oh. D, 
271. Apld. Bobey v, Sainsbury, [1918] 2 Ch. 518. Rm. 
K^ht V, Sin^onds, [1896] 2 Ch. 294, 

568, -.] — Kelsey v. Dodd, No. 644, 

ante. 

564. -.] — On the sale of an estate in 

plots for building purposes, a deed of covenant was 
executed by all the purchasers, whereby they 
covenanted with the trustees, each purchaser 
covenanting with regard to the plot purSiased by 
him, to observe certain sUpuIationfi as to the 
number of houses to be buut on the plots, the 
building lines A other similar matters. Pltf . was 
owner of certain of these plots on which a hotase 
had been erected A grounds laid out. Deft, bad 
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Sed. 4. — Acquiescence: Svb^aect, I 9 C.; attb-eeda, 2 1 itself had become the main shopping district of the 
<fe 8 . Sect 5.] place. Many sh^s had also been built on adjoin- 

contracted for the purchase of some adj^oining parts of the B. M. Estete which h^ fom^ly 
plots on which he was commencing to build more subject to wstnctive covenante, & the 

iiouBes than were allowed by the deed of covenant, iP respect of sove^ plots on the second 

^ in a position at variance with the building line Estate had not been enforc^, with the restdt 
therein laid down. The houses so built woidd houses on them had been turned 11 ^ 

overlook plt£.’s grounds somewhat more than if Pltf. hinwelf had erected shops on parts 

built within the building line. Pltf. claimed an 5^ neighbouring land. In 1912 deft., bemg 
injunction Sc deft, pleaded that in several other building simps on his plots, applied 

instances, the original vendors, who were trustees ^ for leave to do This was refus^ 

under the deed of covenant for all the purchasers, on the tmi^ of deft., pajang pltf. £ 100 , 

had allowed considerable breaches of the covenants P? these terms sued for an 

to be committed without interference, that they injunction to retrain deft, from erecting the 
were therefore disentitled to enforce the covenants shops : Held : the ^ts & oin^sions of pltf. Sc 
against deft., & pltf., as claiming under them, predecessOTS in title, & particular^ the non- 
could not be in any better position. It also eu^rc^uiout of the covenant as to the budding on 
appeared that pltf.*s own house was built 2 feet P®^® of the second S. Estate, prevented the ct. 
in advance of the building line i—Held : as the 
breaches of covenant allowed by the trusses were ^ err a 1 

committed in relation to other portions of the **'• 
property, not affecting pltf.’s enjoyment of his 


plots, they could not be set up against him. Sc the 
deviation with regard to his own house was too 
trifling to affect his right. — ^Jackson v, Winni- 
PBITH (1882), 47 L. T. 243. 

665. .] — In 1888, S., the owner of a 


SuB-BBOT. 2 . — Degree op Acquiescence 
Requisite to bar Relief. 

666. Interlocutory Injunction — Lesser degree 


considerable estate called the B. M. Estate, lying pcrp®tual Injunction.] Delay 

on the south side only of C, Road, conveyed to a taking legal pTOceedings, & acts, not 

building society three acres of the land bounded a^puntmg to acqmescence m the infringement of 

by C. Road on the north (below called the second ^ ^ 1 1 • vj. i. xt. 

S. Estate). The land was coloured pink on the deprive pltf. of a leg^ right at the hearing of 

plan on the conveyance, which divided it by lines acquiescence luust be 

into eighteen equal sized plots having the odd Btronger than such as would be sufficient 

numbers on the C. Road frontage & the even deface to an mterlocutory application by h^^ 
numbers on the south. The plan also showed “'^®^ amoimt not only to positive Ucence, but to 

another piece of land coloured green, which be- \ 00 

longed to S. but was not conveyed. The deed ?’ * ^7 

Jur. 1113 ; 2 W. R. 2 ; 69 E. R. 1 ; on appeal, 

2 Eq. Rep. 71, L. JJ. 

Anndationa : — ^Mentd. Schlumberger v. Lister (1860), 0 
Jur. N. S. 1338 ; McLean v, McKay (1873), L. R. 6 P. C. 
327. 


longed to S. but was not conveyed 
contained a covenant by the society against the 
erection dr user of buildings on the second S. 
Estate other than as private dwelling houses, pro- 
fessional premises, or lodging houses. S. by the 
same deed entered into a similar restrictive cove- 


657. 


-.] — Johnson v. Wyatt, 


nant as regarded the land coloured green. Other No. 378, ante. 

parts of the B. M. Estate lying to the west Sc 668. Acquiescence for six years.] — Child 

south-west of the second S. Estate (below called v. Douglas, No. 149, ante. 

the first S. Estate) had been previously purchased 659. Perpetual Injunction — Acquiescence for 
by the society, which later on purchased other long period.] — Perpetual injunction granted, after 
land forming part of the B. M. Estate, including long acquiescence on the part of bkpt. to restrain 
the land coloured green (collectively called the bkpt. from continuing an action. Sc from any other 
third S. Estate). In 1889 the society conveyed proceedings to invalidate the commission . — Re 
a plot on the second S. Estate (No. 11 facing Brittain, Exp. White (1835), 4 L. J. Bey. 60. 


noi*th) Sc another plot (No. 12 facing south) to G., 
who in 1912 conveyed them both to .deft. The 
unsold portions of the B. M. Estate were in 1911 
convoyed by the successor in title of S. to pltf. 
In & for some time after 1888 0. Road was a 


660. 


Five years.] — Wood v. Sut- 


cliffe, No. 13, ante. 

661. Eighteen years.] — ^Pltf. Sc defts- 


held under the same superior lease. One of the 
covenants of the lease was that nothing should be 
qmet country road^ with a few houses on either hung, placed or exposed for sale or otherwise 


side, Sc for some distance west of the second S. 
Estate & along the whole frontage of that estate 
& of the land coloured green the district was purely 
residential. Prom 1888 onwards this character 
had been seriously altered. On the north side of 
0 . Road there was an almost continuous line of 
shops opposite the second S. Estate Sc C. Road 


outside the premises. Pltf. brought an action for 
damages Sc injunction for breach thereof, com- 
plaining that defts. greatly interfered with the 
comfort of the people coming to his shop. The 
jury found that defts. had been guilty of a breach 
of the covenant in question, Sc also that there was 
such an unreasonable use of the highway as to 


PART VIII. SECT. 4, SUB-SECT. 2. 

0. JVoudiderU to insist on legal 
a married woman, was 
ti^ owner in foe of a lot of land through 
which flowed a stream, too sniall, 
horror, in the natural state for steam- 
^vlM purposes. ^ The land had pre- 

**7 pit*-’® ‘‘’Mband, 
Who, while such owner Sc after* 
wai^, ^ assisted as a labourer in 
constructing a driving dam above 


pltf.’s lot. Defts.’ logs were driven by 
m eans of the driving dam which was 
owned by them, & snoh user flooded 
pltf.*s intervale & injured the hanks 
of the stream i — Held : pltf. was not 
estopped from taking proceedings to 
:^train further Injury to the property 
& from claiming damages for the injury 
done ; the acquiescence or leave Sc 
Ypoh a person can be 
depriv^ of ^ legal ^hts, must be 
of such a nature Sc given under such 


clrcumstanoes as will make it fraudulent 
in him to set up these lights against 
another prejudioed by nls acts. — 
WiuaHT V. Mitten (1896), 34 N. B. R. 
14.— CAN. 

d. .] — ^Where a trespasser, by 

H proper steps to that effect 
have the right to expropriate 
nds in dispute, an InJunotton 
should be withheld ^ order to enable 
the neoessary proceedings to be takens 
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amount to a public nuisance, & pltf. had in conse- 
quence sustained damage, but to what amount 
they were unable to say. During the eighteen 
years which the nuisance had existed, pltf. had 
only once complained to defts. about it, Pltf. 
upon the findings of the jury asked for an injimc- 
tion : — Held : ^ there was such acquiescence on the 
part of pltf. in the nuisance that an injunction 
could not bo granted.— Rogers v. Grjsat 
Northern Ry. Co. (1889), 53 J. P. 484 ; 6 T. L. R. 
264. 

Greater degree requisite — ^Than for Inter- 
locutory Injunction.]— Nos. 378, 656, ante, 

562. Ex parte injunction — Small degree of 
acquiescence.] — ^Mexborough (Earl) v. Bower, 
No. 678, post. 


Sub-sect. 3. — What Persons Bound by 

Acquiescence . 

563. Co-plaintiffs — Acquiescence by one — Some 
co-plaintiffs infants.] — ^Acquiescence by one of 
several co-pltfs. in the act complained of precludes 
the interference of the ct. upon an interlocutory 
application as much as upon decree ; & the rule 
is the same although some of co-pltfs. are infants. 

Parties cannot be said to acquiesce in the claims 
of others unless they are fully cognisant of their 
right to dispute them. — Marker v. Marker (1851 ), 
0 Hare, 1 ; 20 li. J . Ch. 246 ; 17 L. T. O. S. 176 ; 
15 Jur. 663 ; 68 E. R. 389. 

Annotations : — Mentd. Micklethwait v, Micklethwait (1857). 

20 L. J. Ch. 721 ; Ashby v. Hincks (1888), 58 L. T. 557 ; 

Stafford v, Sutherland (1892), 30 Sol. Jo. 381. 

664. Purchaser from shareholder.] — (1) An in- 
corporated railway co., having powers within a 
fixed time to complete a branch fine, commenced, 
but afterwards, by a vote of the proprietary, 
suspended for a time, the works. Before their 
powers expired, the works, on a resolution of the 
shareholders, were resumed, & actively prosecuted. 
After a lapse of nearly a year, the powers having 
then expired, & the branch railway still being 
unfinished, two shareholders, on behalf of them- 
selves & the otlier shareholders, filed a bill to 
restrain the further prosecution of the works. 
On a motion for an injunction ; — Held : pltfs., 
having been aware of tlie intention to construct 
the line, & not having applied with diligence, the 


power, & in ±he mtge. deeds were inserted powers 
of sale. The concern was unsuccessful, So a 
mtgee. proceeded to sell, So a bill was filed by the 
managing director after a lapse of three years 
from the date of the mtp^es. for a declaration that 
the said mtges. were void by reason of the power 
of sale being ultra virea^ So to restrain the sale. 
The injunction was granted ; So a motion was made 
by the mtgee. to dissolve the injunction : a similar 
motion was made by the council, who were defts., 
on the groimd of acquiescence ; So that a power of 
sale is now univers^ in mtge. deeds : — Held : a 
power to mortgage does not include a power to 
give authority to sell ; but upon the ground of 
acquiescence in the case of the mtgee., & of com- 
plete power to sell in the case of the council, the 
injunction must be dissolved on both motions with 
costs. Sernble : acquiescence on the part of any 
member of a body on behalf of whom pltf. sues 
will disentitle him to relief. — Clarke v. Royal 
Panopticon (1857), 4 Drew. 26 ; 27 L, J. Ch. 
207 ; 28 L. T. O. S. 335 ; 3 Jur. N. S. 178 ; 5 
W. R. 332 ; 62 E. R. 10. 

Annotations: — ^Mentd. Re Ghawner*s Trusts (1869), 38 
L. J. Ch. 720 ; Stevens r. Theatres, 11903] 1 Ch. 857. 

566. Company.] — Where an incorporated co. 
stands by So permits expensive works to be executed 
at the spot where its premises are situated. So its 
operations carried on, the effect for all purposes 
of knowledge So acquiescence will bo the same as 
in the case of an individual. — Laird v. Birken- 
head Ry. Co. (1859), John. 500 ; 29 L. J. Ch. 218 ; 
1 L. T. 169 ; 6 Jur. N. S. 140 5 8 W. R. 68 ; 70 
E. R. 519. 

Annotations : — Refd. Boiu’ko V, Alexandra Hotel Co. (1877), 
25 W. H. 393 ; Civil Service Musical Instrument Assoon. 
V, Whiteman (1899), 68 L. J. Ch. 484 : Hoare v, Lowisham 
Corpn. (1901), 85 h. T. 281. Mentd. Marriott v. Reid 
(1900), 82 L. T. 369 ; Michaud v. Montreal (City) (1923), 
92 L. J. P. C. 161. 

567. Representative of deceased person — In- 
fringement of trade mark.] — Semble: where a 
trader acquiesces in a particular infringement of 
his trade mark for a considerable period during 
his life, liis representatives will be unable to 
restrain it after his death. — H ovenden v. Lloyd 
(1870), 18 W. R. 1132. 


ct. would not grant the injunction. 

(2) A shareholder, who had acquiesced in the 
recommencement of the works, afterwards sold 
Ills shares to a purchaser, who objected to the 
further prosecution of the works ; — Held : the 
purchaser was bound by the acquiescence of his 
vendor. — ^Ppooks v . South Western Ry. Co. 
(1853), 1 Sm. So G. 142 ; 21 L. T. O. S. 65 ; 17 
Jur. 365 ; 1 W. 11. 175 ; 66 E. R. 62. 

Annotations : — Oenerally, Mentd. Burt v, British Nation Life 
Assoc. Assoon. (1859), 33 L. T. O. S. 74 ; London Trust 
Co. v» Mackenzie (1893), 62 L. J. (jh. 870. 

565. Plaintiff suing in representative capacity — 
Acquiescence by party represented.] — ^An institu- 
tion was incorporated by charter & deed of settle- 
ment authorising the holding of land in perpetuity, 
with power to borrow £25,000 on mtge., So to 
contract, purchase, sell, assure. So gener^ly do all 
acts which the council should consider necessary, 
as if the same were done with the assent of the 
whole body. Money was borrowed under the 


Sect. 5.— BREACH OF CONTRACT OR COVE- 
NANT BY PLAINTIFF. 


568. Whether plaintiff disentitled to relief.] — 

Pltf., the manager of a London theatre, engaged 
deft., a provincial actor desirous of appearing on 
the London stage, for two years. Though there 
was nothing expressed on the subject the ct. 
inferred an engagement on the part of pltf, to 
employ deft, for a reasonable time So on the part 
of deft, not to perform elsewhere. Pltf. having, 
under those circumstances, delayed deft.’s appear- 
ance for five moqths, deft, broke his engagement 
So went to another theatre ; — Held : he had a 


rignu so VO uo, o£; pu/i. was nou em^iX/iea vo an inver- 
locutory injunction to prevent his performing 
there. — Feohter v, Montgomery (1863), 33 Beav. 
22 ; 66 E. R. 274. 

Annotations : — CODSd* Montague v. Flockton (1873), L. H. 
16 Eq. 189._ pistd. Grlmston v. Cuningham, [1894] 1 
Q. B. 125. Raid. Turner v, Sawdon, [1901] 2 E. B. 653 : 
Turpin v, Victoria Palace, [1918] 2 K. B. 539. 


jiaiions : — voumu xauuunnie v. ziocKi>on vJ-oio), Lu R. 
Eq. 189._ pistd. Grlmston v. Cuningham, [1894] 1 
B. 125. Bezd. Turner v, Sawdon, [1901] 2 E. B. 653 : 
irpin V, Victoria Palace, [1918] 2 K. B. 539. 


compensation made ; but where there 
has o^n acquiescence equivalent to a 
fraud upon deft, the injunction ought 
not to be grant^ even where the legal 
right of pltf, has been proved. — 
Sandox water Works So Liqht Co. 
V. Byron N. White Co. (1904), 86 

J.— VOL. xxvm. 


S. C. R. 309.— CAN. 

e. .] — The ct. will not, in 

case of alleged acquiescence, act on 
light grounds against the legal rights 
of the parties ; there must be either 
fraud, or such acquiescence, as, in the 
view of the ct., would make it a fraud 


afterwards to insist imon the legal 
ri^t.— G errard e. O’Reilly (1843). 
3 Dr. & War. 414.— IR. 


f. Mandaiory iniuncriofi.]— W ood* 
HOUSE V. Newry Navioation Co.. 
[18981 1 I. R. 161,— IR. • 


F F 
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Injunction. 


Sect, 6. — Breach of contract or covenant b y plaintiff,'] 

569. ^ Deft, sold to the pltfs. his news 

agency business for £2,500, payable by instalments. 
The fi^t two instalments of £500 each were pay- 
able at all events, but the jpayment of the other 
two of £750 each was contmgent on the proftts 
of the business. Si in the event of the profits of the 
business exceeding a certain amoimt, deft, was 
to receive further benefits. Pltfs. at the same 
time engaged deft, to superintend their business, 
including ^ong with the business sold certain other 
branches, for five years, at a salary ; he under- 
taking to obey their directions. Within the first 
year pltfs. agreed with a companv to discontinue 
the news agency business, giving the co. the option 
of continuing such parts of it as the co. might elect 
to continue. Pltis. then directed deft, to dis- 
continue the transmission of news, & deft, refusing 
to obey, they filed their bill for an injunction to 
1 ‘estrain him from transmitting news, which in- 
junction was wanted : — Held : as the purchase 
money was to bo ascertained by reference to the 
profits, there was an implied covenant by pltfs. 
that the business should be carried on, & as pltfs. 
had broken his implied covenant, they were not 
entitled to restrain deft, from breaking any other 
part of the agreement. — Telegraph Despatch & 
Intelligence Co. v. McLean (1873), 8 Ch. App. 
(558, L. JJ. 

Annotations .—Reid. Brown i>. Brown, Brown t>. Brown 

(1876), 35 L. T. 54 ; Measuros v. Measures, [1910] 2 Oh. 

248. Mentd. Hope v. Gibbs (1877), 47 L. J. Oh. 82 ; 

He Hallway Sc Eloctrio Appliances Co. (1888), 38 Oh. B. 

597 ; Ogdons v. Nelson, Ogdons v. Telford, [1903] 2 K. B. 

287. 

670. .1 — Pltf. & defts. being purchasers of 

different plots of land from a common vendor, 
pltf. sou^t to obtain a mandatory injimction 
against deft, in respect of a breach of a covenant 
in the conveyance which pltf. himself had also 
committed. Injimction refused. — Goddard v. 
Midiand By. Co. (1891), 8 T. L. R. 126. 

571 , — Certain lots forming part of a 

building estate, were subject to a restrictive 
covenant that no building on any lot should be 
erected or used as a shop, workshop, warehouse, 
or factoiy, nor should any trade or manufacture 
be carried on on any lot. Since 1886 W. carried 
on the business of a laundryman on one of the lots. 
In July, 1893, he commenced to build on a lot 
of which he was the owner, 'a building adapted 
solely for the purposes of his business. An owner 
of other of the lots, thereupon commenced an 
action to restrain the erection of the building. 
The evidence showed that all the buildings erected 
on the lots were private residences, but that in 
several of them trades, e.g. dressmaking, boot 
repairing, & washing, had for some time openly 
been carried on. It also appeared that pltf. had 
kept cows on some of his lots, & had sold their 
milk at a shed erected on the lots for their use, 
that he had discontinued this business in 1886, & 
that subsequently he had temporarily let a part 
of these lots to a mason, & permitted him to erect 
& use a shed thereon for the purposes of his 
business : — Held : deft, had com^t^d a breach 
of the covenant ; the breach was greater Sc more 
serious than any previously committed ; having 
regard to that fact, pltf. was entitled to relief, & 
accordingly an injunction ought to be granted. — 
Mereditii V. Wilson (1893), 69 L. T. 33ff. 

672. .] — Deft., an acter, agreed with pltf., 

a theatrical manager, to act & to understudy as a 
member of pltf.’s co. on tour in America for 
twenty-five weeks, or longer if required, but not 
more than forty weeks, subject to cerUdn rules, 
by one of which no member of the co. was allowed 


to act at any other theatre without permission. 
Shortly after the '‘beginning of the tour pltf. pro- 
duced a play in America, m which deft, was not 
given a part to act, but was called on to under- 
study. A week later deft, wrote asking pltf. to 
cancel the engagement. Si this being refused de^. 
returned to England, & entered into an engagement 
Si acted at a theatre in London. Deft, ^eged in 
his affidavit that pltf. had verbally promised that 
deft, should perform in certain parts, but had not 
kept such promise. 

On an application for an injunction to restrain 
deft, from acting at any theatre other than where 
pltf.’s company played : — Held : the negative 
stipulation against acting elsewhere could be 
enforced by injunction, the alleged verbal promise 
could not, in the absence of any circumstances 
showing want of good faith on pltf.’s part, be 
considered in construing the contract, the allotting 
of parts to deft, was no part of the consideration, 
pltf. had not failed to carry out his part of the 
contract, & an injunction ought to be granted. 

It is certainly time that the ct. will decline to 
interfere by injunction where pltf. fails to do that 
which he has promised to do as part of the con- 
tract (Wills, J.). — Grimston v. Cuningham, 
[1894] 1 Q. B. 125 ; 10 T. L. R. 81 ; 38 Sol. Jo. 
143, D. C. 

678. .1 — Dowsett V. Pramuz (1905), Em- 

den*s B. C., 4th ed. App. 659. 

674. .] — Employers agreed with their 

manager that he should hold office subject to 
termination at twelve months* notice by either 
party & with a restriction on his right to trade 
after its termination. The employers having 
wrongfully dismissed him without notice ; — Held : 
he was entitled to treat the dismissal as a repudia- 
tion of the contract Si to sue them for damages 
for breach of contract, & was no longer boimd by 
the restriction on trade. — G eneral Billposting 
C o., Ltd. v. Atkinson, [1909] A. 0, 118; 78 

L. J. Ch. 77 ; 99 L. T. 943 ; 25 T. L. R. 178, 
H. L. 

Annotations : — Apld. Moasures v. Measures. [1010] 2 Oh. 

248. Consd. Dennis v. Tunnard & Moore (1011). 56 Sol. Jo. 

162. Distd. Konskl v. Peet. [1915] 1 Ch. 630. Mentd. 

Newsum V. Bradley. [1918] 1 K. B. 271 ; He Hubei Bronico 

& Metal Co. Sc Vos. [1018] 1 K. B. 315 : British Concrete 

Co. V. Bohelfl. [1021] 2 Ch. 663 ; Martin v. Stout, [1025] 

A. C. 359. 

575 , ,] — In July, 1903, deft, agreed to hold 

office as a director of pltf. co. for a period of seven 
years at a salary of £1,000 per annum ; Si that he 
would not at any time thereafter while he should 
hold the office of director, or within seven years 
after ceasing to hold such office, directly or in- 
directly carry on or be engaged or interested in 
certain specified businesses that would in any way 
compete with or be detrimental to the business 
carried on by the co. In 1909 a receiver & 
manager of the co.’s undertaking was appointed 
in a debenture holder’s action ; Si shortly after- 
wards an order was made for the compulsory 
winding up of the co. Thereupon deft, com- 
menced to carry on a business on his own account 
of the same nature as that which had been carried 
on by the co. The co. claimed an injunction to 
restrain the breach of the a^eement : — Held : 
pltf. CO., who were seeking equitable relief by way 
of injunction could not obtain such relief unless 
they proved that they were ready to perform their 
part of the bargain ; they coiild not in future 
give deft, the consideration which he was originally 
te receive ; Si the contract had therefore been 
broken, by an act brought about by plti.’s 
own d^ault, Le, the omission to pay debts in- 
curred by them. — ^MssASUBEe Brothers, Ltd. v . 
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Measubes, [1810] 2 Ch. 248 ; 79 L. J. Ch. 707 ; 
102 L. T. 794 i 20 T. L. B. 488 ; 64 Sol. Jo. 621 ; 
18 Mans. 40, 0. A. 

Alperton Rubber Oo. v. Hanning (10X7). 
80 Ii. J, Ob. 377 ; Reigate v. Union Manufacturing Co. 
(Rg-nwbottom) & Elton Cop Dyetog Co., [19181 1 K. B. 
o92. 


676. .] — Pltf., who described himself as 

the Plenipotentiary Minister of the Russian 
People's Govt, in iJondon, became the tenant of 
deft, under an agreement containing a covenant 
that pltf. would not do anything which might 
become a nuisance to the adjoining tenants & 
would not use the promises for propagandist pur- 
poses. The agreement gave deft, a right of re- 
entry only for non-payment of rent. Pltf. 
committed a breach of his covenant & also sent 
to British trade unions a circular inciting to 
revolution. Deft, thereupon re-entered & locked 
pltf. out. In an action for an injunction to 
retrain deft, from interfering with pltf.’s occupa- 
tion of the premises : — Held : in the circumstances 
pltf. was not entitled to equitable relief, & the 
action must be dismissed. 

No relief unless pltf. comes with clean hands 
(Neville, J.). — Litvikoff v. Kent (1918), 34 
T. L. R. 298. 

677. Justifiable breach.] — S., proprietor 

of a weekly newspaper, by a letter to F., an author, 
agreed that F. should write two tales, extending 
over one year, at £10 per week for each number, 
to contain about the same quantity as was sent 
under a former similar engagement, & to receive 
the first number on Apr. 22, 1855, & to continue 
to receive one number weekly during one year, 
conditionally that F. should not write for any other 
newspaper published at less than F. accepted, 
received £20 deposit, & wrote regularly for some 
weeks ; then went to Paris, sent an abrupt con- 
clusion of the then current tale in a small quantity 
of manuscript, refused to proceed with his engage- 
ment with S., & entered into another engagement 
with 0. S. thereupon stopped liis payments to F., 
& employed another author to conclude the half 
finished tale : — Held : under the circumstances 
B. had behaved reasonably, & not so as to deprive 
himself of his remedy by injunction. 

Under the circumstances ... I cannot see that 
pltf. was not perfectly justified in securing the 
services of some other writer. That is no such 
breach of agreement on the part of pltf. as to 
enable deft, to say that he does not come here 
with clean hands (Page Wood, V.-O,).— Stiff v. 
Cassell (1856), 2 Jur. N. S. 348. 

678. Trifling breach.] — W estern v. Mac- 

Dekmott, No. 547, ante. 

679. — .] — A husband is not debarred 

from enforcing a deed of separation & from 
obtaining an order restraining his wife from com- 
mencing an action for the restitution of conjugal 
rights by reason of trifling breaches of the cove- 
nants on his part. — ^B esant v. Wood (1879), 12 
Oh. D. 606; 40 L. T. 446 ; 23 Sol. Jo. 443. 
AnnotaUons: — CkmsJ. Hart v. Hart (1881), 18 Ch. D. 670 ; 

C&k V, Clark (1885), 10 P. D. 168. Gandy v. 

Gandy (1882), 7 P. D. 108 ; CatdU v. OaWllTlgSai. 8 App. 

Cos. |20 : Russell e. Russell, (180^ P. 315 ; SLunekl v. 
• Kunsid (1808), 68 L. J. P. 18 : Kennedy v. Kennedy, 

[1007] P. 40. Mentd. Hose V. Hose (1883), 8 P. D. 08 ; 

Aldrlo^ V. iJemdge (1888), 13 P. D. 210 : McGregor v, 

MoGregor (1888), 21 Q. B. D. 424 ; Wennnak v, Morgw 

(1888), 57 L. J. Q. B. 241 ; Gooch v. Gooch. [1803] P. 00 ; 

Sweet V. Sweet, [1805] 1 Q. B. 12 ; Bishop v. pishop, 

Judkins v. Judkins, [1807] P. 138 ; Re Weston, Davies v. 

Tagait, [1200] 2 Cm. 164 : Horwood v. Millar’s Timber &; 

Trading Oo„ [1016] 2 K. B. 44 ; Eool. Comrs. for England 

e. I. H. Oomrs.. [U18] 2 K. B. 602. 

5§0« .] — Pltfs., the trustees of a 

chapel, were the owners in fee a piece of land, dc 


deft, was the owner in fee of an adjoining piece of 
land, which together formed part of an estate that 
had been laid out for building under a general 
scheme. The conveyances of the pieces of land 
respectively contained a covenant that certain 
stipulations would be observed & performed, one 
of which stipulations was that ** nothing is to be 
erected witlw 15 feet of the high road or within 
10 feet from any other road, except fences, 65 
those not more than 6 feet high ; 4? no house or 
part of a house is to be erected at a greater distance 
than 60 feet from the front building line.'* Before 
pltfs.* chapel was erected, a house was built on 
defts.' land, the front of which was 16 feet from 
the high ro^. Afterwards deft, began building a 
shop on his land in advance of the front of his 
house. Pltfs. objected on the ground of* the cove- 
nant, but deft, built his shop & brought forward 
the walls 7 feet in advance of his house so as to be 
only 8 feet from the high road. The view of 
pltfs.' chapel was obstructed by deft.'s shop. 
Pltfs. claimed an injunction to restrain deft., & 
damages. It appeared, however, that pltfs.* 
chapel was in advance of the lines mentioned in 
the above stipulation in some trifling respects, & 
that they had violated the stipulation that no 
house, or part of a house, was to be erected at a 
^eater distance than 60 feet from the front build- 
ing line, by carrying their chapel to a greater 
distance than 50 feet from the high road, Sc by 
erecting an iron building at the rear of their 
chapel, so as to occupy the entire space between 
the chapel Sc the extent in depth of their ground. 
Deft, contended that, under the circumstances, 
pltfs. were not entitled to the relief claimed by 
them ; — Held : the two covenants were essentially 
different, the on© to observe the line of frontage 
being of a more important. Sc the other, as to 
building in the rear, being of a less important, 
characti^, Sc could be treated as a separate cove- 
nant ; pltfs. were not prevented in equity from 
enforcing the covenant as to the frontage line, 
which they themselves had substantially observed ; 
Sc the injunction claimed must be granted, Sc 
deft.’s building removed. — Chitty r. Bray (1883), 
48 L. T. 860 ; 47 J. P. 695. 

Annotation : — ^ApidU Meredith v. Wilson (1893), 60 L. T. 336. 

681. .] — Certain lands were subject 

to a building scheme, the provisions of which were 
contained in a deed of 1854. The j^urchaser of a 
plot was informed by the vendor in good faith 
that the original deed was lost or destroyed, Sc 
what purported to be a true copy was produced. 
This copy subsequently proved to be defective. 
An action was brought by an adjoining owner to 
restrain deft, from erecting or allowing to remain 
upon his land certain buildings which contravened 
the provision as to a building line. The property 
in respect of which he was entitled to sue had 
certain erections upon it contravening another 
building stipulation, which provided that no 
erection should be built within 4 feet of a boundi^ 
fence : — Held : (1) deft, was affected with notice 
of the building stipulations, for that there was 
nothing in this case to take it out of the general 
rule that notice of a deed is notice of its contents ; 
(2) pltf. had only committed a trivial breach of a 
trivial covenant, Sc such a breach did not dis- 
entitle pltf. from having the building stipulations 
strictly enforced. — ^Hooper v. Broket (]p03), 89 
L. T. 37 $ on appeal (1904), 00 L. T. 234, C. A. 

682« Systematlfi breach by both partlei — 
Over long period of amt .} — Sheaioi v. Webb, No. 
446, anie. 
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Injunction. 


Part IX. — Against whom Injunction may be Granted 


Sect. 1. — IN GENERAL. 

588. Co-defendant.] — Under special circum- 
stances, an injunction granted, on the application 
of a deft., against a co-deft. — Edgecumbe v. 
Carpenter (1839), 1 Beav. 171 ; 8 L. J. Ch. 17 ; 
48 E. R. 904. 

Annotation: — Distd. Ruasoll v, L. C. & D. Ry. (1863), 9 

Jut. N. B. 1007. 

584. Before decree.] — Defts., the railway 

CO., before a decree was obtained moved for an 
injunction to restrain co-defts., pltf.’s trustees, 
from prosecuting an action at law on the ground 
that the relief sought by it was identical with the 
relief prayed by the bill filed against the railway 
CO. & pltf.’s trustees. The motion also asked that 
all proceedings in the suit might be stayed ; but 
it was on both points refused with costs. — Russell 
V, London Chatham & Dover Ry. Co. (1863), 4 
Giff. 403 ; 2 New Rep. 607 ; 9 L. T. 14 ; 9 Jur. 
N. S. 1007 ; 11 W. R. 983 ; 66 E. R. 763. 

585. Person out of Jurisdiction — By Court of 
Appeal — Chancery Court of Lancaster.] — An in- 
junction was granted by the Lords Justices, as the 
Ct. of Appeal from the Chancery Ct. of Lancaster, 
against a person out of the jurisdiction of that 
Chancery Ct. — Dow'nes v, Jackson (1866), 14 
\V. R. 907, L. JJ. 


Sect. 2.— SERVANTS AND AGENTS. 

Seet generally i Agency, Vol. I., pp. 620 et seq* 

586. Injunction against principal — Not ex- 
tended to servants — In subsequent action.] — Deft, 
having brought an action against pltf., the original 
bill was filed, & an injunction obtained. Deft, 
afterwards commenced actions against the servants 
of pltf., for acting according to his orders in the 
same matter which had been the subject of the 
former suit & of the original bill. Pltf., by supple- 
mental bill, stated those facts & moved an a£6davit 
to extend the injimction to these actions. The 
motion was refused. — Qadd v, Worrall (1795), 
2Anst. 555; 145 E. R. 965. 

Annotation : — Distd. Bolt v. Stanway (1795), 2 Anst. 656. 

587. Acting under order of principal defendant.] 
— There is no agency as between wrong doers, 
each of them is personally liable. Hence, where 
there was a dispute between pltf. & one of defts. 
about a weir situate on pltf.’s land, & the other 
deft, was charged with intending to enter foi*cibly 
on the land & destroy the weir : — Held : the last- 
mentioned deft, could not sustain a demurrer to a 
bill for injunction on the ground that he had no 
interest in the subject-matter of the dispute, & was 
a mere agent acting on the orders of the principal 
deft. — Heugh V, Abergavenny (Earl) & Delves 
(1874), 23 W. R. 40. 

588. Acting as Custom House agent.] — ^A patent 
was granted in England for an invention rendering 
nitro-glycerine less dangerous. Foreigners im- 


ported into England an article compounded of 
nitro-glycerine & other substances which they had 
manufactured abroad according to the patent 
process. Resps., acting as Custom House agents 
for the impox^rs, passed the article through the 
Custom House, & obtained permission, as req^uired 
by the Explosives Act, 1876 (c.,17), for landmg & 
storing it in magazines belongixig to the im- 
porters : — Held : resps. being oidy Custom House 
agents for the importers, & not themselves the 
importers, & having neither possession of nor 
control over the goods, their acts did not amount 
to an exercise or user of the patent, & no action 
could be maintained against thorn for an infringe- 
ment of the i)atent. — Nobel’s Explosive Co., 
Ltd. V, Jones, Scott &; Co. (1882), 8 App. Cas. 1 ; 
52 L. J. Ch. 339 ; 48 L. T. 490 ; 31 W. R. 388, 
If. L. 

AnrMtationa: — Ezpld. United Telephone Co. r. liondon & 
Globe Telephone & Molntenanoo (Jo. (1884), 26 (Jh. D. 
766. Retd. Badische Anilln imd Soda Fabrik v. Basle 
Chemical Works Bindsohedler, L1898] A. O. 200. 

589. Principal resident out of Jurisdiction.] — 
Cohen v, Poland, [1887] W. N. 159. 

Agents of foreign government.] — See Sect. 10, 
post. 

Whether included in order.] — See Part XI., 
Sect. 5, sub-sect. 2, post. 

Breach by servant or agent.] — Sec Part XII., 
Sect. 2, sub-sect. 3, post. 


Sect. 3.— PERSONS NOT PARTY TO ACTION. 

590. Injunction obtained in previous action — 
Not extended to subsequent action.] — Gadd v, 
Worrall, No. 586, ante, 

591. Purchaser who has not completed — Com- 
mitting waste.] — An injunction may be obtained 
upon motion, to restrain a purchaser under a 
decree, not a party to the cause who has not paid 
his purchase-money, from committing waste on 
the property purchased. — Casamajor v. Strode 
(1823), 1 Sim. & St. 381 ; 67 E. R. 162. 

Annotations : — Mentd. Croome v, Lediard (1834), 2 My. & K, 

251 ; lie Brettell, Ex p, Goron (1838), 7 L. J. Ch. 187. 

592. Tenant of farm removing hay, etc. — 
Action by receiver.] — Order made in a summary 
way, to restrain a person, not a party to the suit, 
to whom the receiver had let a farm, part of the 
estates in the cause, from removing hay, straw, 
etc., therefrom. — ^Walton v, Johnson (1848), 15 
Sim. 352 ; 12 Jur. 299 ; 60 E. R. 654. 

593. Party having parted with interest — Before 
action brought.] — In 1846 S. conveyed to a pur- 
chaser a piece of land for building purposes, & the 
purchaser covenanted not to allow the trade of a 
retailer of beer or licensed victualler to be exercised 
upon the premises. A house was built upon the 
land, & in Mar. 1852, it was opened by T. for the 
sale of beer. In May, 1852, S. gave notice to T. 
not to carry on the trade of a retailer of beer on 

PART IX. SECT. 2. 

k. Necessity for joinder of 
cipal,] — ^An application lor injnno' 
tion sliould not be entertained 
against the agent of an insurance co. 
to restrain him from applying for the 
issuance of a licence to the oo., with- 
out the latter being made a party to the 
proceedings. — ^M atthew v. Guardian 
Asbubanob Co. (1918), 58 S. C. R. 47 ; 
46 D. L. K. 32.-^0All. 


PART IX. SECT. 1. 

g. Persons acting under anthoriiy 
of Royal Commissions of inquiry, 
Royal Commissions of Inquiry are 
lawful ; & the cts, have no power to 
restrain persons acting under the 
authority of such ooinmlsslons, pro- 
vided that they do not Invade private 
righto, or interfere with the course of 
iustioo. — Clough e. Lbahy (1904), 


2 C. L. R. 139.— AUS. 

h. Commissioners appointed by Act 
of Parliament.)— WheTe comrs., ap- 
pointed by an Act of Parliament, 
exceed the authority given them hy 
the Act, Sc thereby infringe on, or 
violate private righto, the ot. has 
iurisdiotion to restrain them by injuno- 
tiqn.— Foster v, Hornsby (1851), 
2 I. Ch. B. 426 ; 5 Ir. Jur. 279.— IR. 
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the premises. In Sept. 1852, & again in Sept. 
1853, T. applied for a public-house licence, & these 
applications were successfully opposed by S. In 
Dec. 1853, T. transferred her business to H. In 
Aug. 1854, a bill was filed by S. against T. & H. to 
restrain them from carrying on the trade of a 
retailer of beer & licensed victualler ; — Held : S. 
was not entitled to an injimction against T., who 
had parted with her interest before the bill was 
filed ; nor against H., so far as the business of a 
retailer of beer was concerned, by reason of the 
delay in filing the bill ; but an injunction was 
granted against B. to restrain him from carrying 
on the trade of a licensed victualler. — Scarisbrick 

V. Tunbridge (1854), 3 Eq. Rep. 240. 

694. .] — The underlessee of a person 

who has covenanted not to carry on a particular 
trade on the demised property will be restrained 
from carrying it on, although such covenant was 
not contained in the original lease, but only in an 
assignment thereof, although the underlessee 
had no actual notice of it when he took his under- 
lease, sernble, even though he had no constructive 
notice. So also as to an assignee of the under- 
lessee. To a suit to enforce such a covenant, the 
original covenantor is not a proper party, if he has 
parted with all his interest in the property & is not 
any way in fault, — Clements v. Welles (1865), 
L. R. 1 Eq. 200 ; 35 Beav. 513 ; 35 L. J. Ch. 265 ; 
13 L. T. 548 ; ,30 J. P. 100 ; 11 Jiir. N. S. 991 ; 14 

W. R. 187 ; 55 E. R. 995. 

Annotation : — Befd. Teapo v. Douse (1905), 92 L, T. 319. 

695. ,] — ^After a verdict for pltf., in 

an action against a shareholder in a copper mine 
for a nuisance & injury to crops & cattle by the 
noxious vapours arising from arsenic works con- 
nected with the mine : — Held : the ct. would not 
grant an injunction under 0. L. P. Act, 1854 
(c. 125), 8, 82, to restrain deft, from continuing the 
nuisance in reference to which pltf. had recovered 
dam^e, where deft, had subsequently to the 
verdict & before pltf.’s application for the in- 
junction, bond fide disposed of his shares in the 
mine, & had no further interest in, or control over, 
the works in question. — Matthews v. King (1865), 
3 H. & 0. 910 ; 13 L. T. 120 ; 159 E. R. 793 ; sub 
nom, Mathews v. King, 29 .T. P. 632. 

696. .] — An agreement by E. to 

grant a lease to D. provided that “ in case of non- 
performance ” of any of the agreements on the 
part of the tenant, it should be lawful for the 
landlord to re-enter. The agi’eement also pro- 
vided that the lease to be granted should contain 
certain specified covenants, & all such other cove- 
nants & conditions as were contained in the lease 
under which E. held the property, with such 
additions as might be necessary & proper in an 
underlease. The lease to E. contained a proviso 
for re-entry by his lessor in case the lessee should 
not ** observe, perform, & keep ” the covenants. 
The lease to E. contained a covenant by the lessee 
not “ to affix or permit any outward mark or show 
of business to be affixed ” on the demised premises. 
D. granted a lease to B. of two of the rooms com- 
prised in the agreement, & the right to use the 
entrance in common with the other occupiers of 
the house. B. carried on the business of a tailor 
under the [name] of H. B. & Co. She put up in 
the window of one of the rooms a wire blind^which 
liad inscribed on the side of it towards the street, 
“ H. B. & Co, late S., B., & Co.,** & also a white 
roller blind with the inscription on it, “ H. B. & 
Co.** She also placed on the iron railings outside 
the entrance a brass plate vdth the inscription, 
“ H, B. ^ Co. k.te S., B., & Co. tailors,** E, com- 
menced an action against D. ^ B. in respect of the 


breach. No lease had at this time been executed 
in pursuance of the agreement. The writ w^ 
indorsed with a claim for an injunction to restrain 
defts. from committing a breach of the agreement ; 
damages for the breach ; & to recover possession 
of the premises comprised in the agreement. By 
his statement of claim pltf. said that the lease had 
not been granted to D. “ but pltf. has always been 
& is ready & willing to grant the same ** : — Held : 
the claim to an injunction, being founded on the 
continuance of the agreement, was inconsistent 
with the claim to recover possession, &; pltf. must 
be taken to have waived the latter claim by stating 
that he was ready & willing to grant the lease ; 
but an injunction must be granted to restrain B 
from breaking the covenant, & the injunction 
must extend D. because he had not parted with 
the possession of the entrance, & had sanctioned 
the putting up of the blinds. 

Ho [D.] could only be relieved from the burden 
of the injunction if he had shown . . . that he had 
parted with his whole interest in that part of the 
premises which is affected by the injunction 
(Pry, j.). — Evans v. Davis (1878), 10 Ch. D. 747 ; 
48 L. J. Ch. 223 ; 39 L. T. 391 ; 27 W. R. 285. 


Annntaiions : — Apld. Moore v, Ullcoats Mining Co., (1908] 
1 Ch. 57.5. Consd. Wheeler v. BUtohings (1919), l2l L. T. 
036. Reid. Sayers v. Collyer (1883), 52 L. J. Ch. 770. 
Mentd. Harman v. Alnslie, [1904] 1 K. B. 698. 

697. Party having no interest in cause of action.] 

— Hamp Robinson (1865). 3 De G. J. & Sm. 97 ; 


46 E. R. 574, L. JJ. 

698. Parties to agreement — Action for breach.] 

— (1) In a suit for an injunction to prevent a 
violation of an agreement, the persons alleged to 
have made the agreement must be parties. 

(2) A party who insists on his legal rights in a 
case in which the ct. considers he should not 
morally do, will not be allowed his costs. — 
Landed Estates Co., Ltd. v. Weeding (1869), 21 
L. T. 384; 18 W. R. 35. 

699. Party added on appeal.] — Lefts, in a 
patent action claimed an indemnity against third 
parties, & obtained an order that the third parties 
should be at liberty to appear at the trial, & should 
be bound by the decision of the ct. upon any 
question as to the indemnity, but not otherwise. 
At the trial, the judge decided in favour of pltfs. 
on one patent, & against them on another, & 
directed a set-off of costs, but he made no order 
against the third parties. Pltfs. appealed, & 
served notice of appeal on defts. & the third 
parties, & the third parties appeared on the appeal 
with defts. The appeal was allowed. A^r 
judgment pltfs. applied for an injunction against 
the third parties, & for leave to amend by making 
them defts., & for costs against them ; — Held : the 
ct. had no jurisdiction to grant an injunction 
against the third parties as if they were defts. — 
Edison & Swan United Electric Light Co. v. 


Holland (1889), 41 Ch. D. 28 ; 58 L. J. Ch. 624 ; 
61 L. T. 32 ; 37 W. R. 699 ; 6 T. L. R. 294 ; 0 


R. P. C. 243, O. A. 

Annotations: — ^Hentd. Heap v. Hartley (1889), 61 L. T. 
638 ; Lane-Fox v. Kensington 8c Kmgntsbrldge Electric 
Lighting Co., [1892] 3 Ch. 424 ; Jandus Arc Lamp & 
Electric Co. v. Arc Lamps (1906), 21 T. L. R. 308 ; LayWnd 
V. Boidy (1913), 30 R. P. C. 547 ; Osram \yorto v. 

Pope's Eleot^o Lamp Co. (1917), 34 R. P» 

Ore Treatment Co. of Weslern Australia (In Llqnil^tion) 
V, Golden Horseshoe Estates Co. G919), 36 R. P. C. 96 ; 
Wallace v. TuUls RnsseU (1921), 39 R. P. C. 3 {British 
Thomson-Houston v, Charlesworth, Peebles (|924), 41 
R. P. C. 241. • 

600. Joint llcenoees — ^Action against ona.] — 

CuRzoN V. Richards (1902), 46 Sol. Jo. 615, 

601 • Sub-lessee — Breach of covenant in lease.] 
— ^Where the lessor does not odd the sub-lessee as 
a party to his action for an injunction agai n st his 
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Injunctiok. 


Sed* 8. — PersonB not party to action. Sects. 4-12. 

Part X. Sects. 1 2 ! Sub-sect. 1.] 

lessee for breach of the covenants contained in the 
lease, although he may be entitled to an injunction 
against such lessee, the scope of the injunction 
must be confined to the lessee, his servants & 
agents, & must not extend to the sub-lessee. — 
Metropolitan District Ry. Co., Ltd. v. Earl's 
Court, Ltd. (1911), 65 Sol. Jo. 807. 

602. ** Aiding & abetting ’’ defendant — Breach 
of Injunction.] — The ct. has jurisdiction to grant 
an injunction to restrain persons who are not 
parties to an action from aiding & abetting deft, 
in the action in committing a breach of an in- 
junction which has been obtained from the ct. 
against such deft, by pltf. Deft, in this case 
was under order of the ct. not to sell certain 
meadow grass. He nevertheless instructed some 
auctioneers to sell it. Deft, could not readily be 
found, so pltf. obtained an ex p. injunction against 
the auctioneers ; — Held : there was jurisdiction 
to continue that injunction without adding the 
auctioneers as parties to the action. — Hubbard v. 
WooDPiBLD (1913), 67 Sol. Jo. 729. 

Scope of order.] — See Part XI., Sect. 6, sub- 
sect. 2, post. 


Sect. 4.~-ABSENT PARTIES TO ACTION. 

608. Local authority — Resignation of members.] 

— HaRDINGE V. SOUTHBOROUGH LOOAL BoARD, No. 
777, post. 

Consequential effect of Injunction.] — See Part 
IV., Sect. 2, ante. 

Scope of order.] — See Part XI., Sect. 6, sub- 
sect. 2, post. 


Sect. 6.— GOVERNMENT DEPARTMENTS. 

604. Lords of the Treasury.] — Injunction 
granted to restrain the Lords of the Treasury from 
paying the compensation awarded under 11 Geo. 4 
<& 1 Will. 4, c. 68, for the office of side clerk in the 
Exchequer, which had been abolished. — Ellis v. 
Grey (Earl) (1833), 0 Sim. 214 ; 68 E. R. 674 ; 
sub nom. Ellis v. Walmsley, 2 L. J. Ch. 181. 
Annotations :-^Retd. Turner v. Blamlre (1853), 1 Drew. 
402 ; Thomas v. 11. (1874), 38 J. P. Jo. 759. 


Sect. 6.— MEMBERS OF PARLIAMENT. 

605. Injunction may be granted.] — An in- 
junction may be granted against a Member of 
Parliament but attachment is not to issue. — 
Anon. (1006), 3 Rep. Oh. 21 ; 21 B. R. 710. 


SaoT. 7.— INFANTS. 

See Infants, p. 826, ante. 


Sect. 8.-INCORPORATE BODIES. 

See Part X., Sect. 4, sub-sect. 1, post. 


Sect. 0.— UNINCORPORATE BODIES. 

See Part X., Sect. 4, sub-sect. 2, post. 


Sect. 10.— FOREIGN SOVEREIGNS, GOVERN* 
MENTS AND THEIR AGENTS. 

606. Foreign ambassador — Where no submis- 
sion to lurlsdlctlon.] — The ct. will grant an interim 
injunction to restrain a stakeholder from paying 
over a fund in medio to the principal possessing 
the legal interest in it, although that principal is 
absent, Sc not amenable to its jurisdiction. 

Certain securities were deposited by pltfs. in the 
Bank of England in the name of the ambassador 
of a foreign state, in order to secure the perform- 
ance of a contract between pltfs. & the foreign 
govt. The ambassador threatened to withdraw 
the deposit on the ground of an alleged breach of 
contract by pltfs., which they denied under the 
circumstances to be such breach : — Held : it was 
not competent for pltfs. to move against the 
ambassador ; but an interim injunction might be 
granted against the bank to restrain them from 
parting with the fund, Sc under this order, the 
Dank would be protected against any proceedings 
by the ambassador. — Gladstone v. Musurus 
Bey (1802), 1 Hem. Sc M. 496 ; 1 New Rep. 178 ; 
32 L. J. Ch. 166 ; 7 L. T. 477 ; 9 Jur. N. S. 71 ; 
11 W. R. 180 ; 71 E. R. 216. 

AnnoliUinns : — donid. Smith v. Weguelin (1869). L. R. 8 Eq. 

198. Held. Larivl^re v. Morgan (1872), 7 Oh. App. 554, n. ; 

Tho Charkieh (i873), L. R. 4 A. & E. 59 ; Twycrosa v. 

Dreyfus (1877), 5 Ch. D. 605; Tho Parlement Beige 

(1880), 5 P. D. 197 ; Musurus Bey v. Gadban (1894), 71 

L. T. 51 ; The Tervaete, [1922] P. 259. 

607. Foreign sovereign — Contract with British 
subject.]— A bill filed against the Ottoman Bank, 
its directors. Sc the Sultan, alleged that the Sultan’s 
Govt, had Ranted to pltfs. the exclusive right of 
issuing bank notes in Turkey, Sc subsequently, in 
derogation of that grant, made a similar concei^on 
to defts., the Ottoman Bank, Sc prayed a declara- 
tion of pltfs.’ exclusive right. Sc an injunction 
against the Ottoman Ba^ Sc its directors : — 
Held: on the demurrer of the bank Sc directors, 
inasmuch as the ct. had no jurisdiction on the 
contract as against the Sultan, it had none against 
the bank Sc its directors, & demurrer allowed 
accordingly. — Gladstone v. Ottoman Bank; 
(1863), 1 Hem. Sc M. 505 ; 1 New Rep. 612 ; 32 


PART IX. SECT. 4. 

1. AMUion of .] — On a motion 
^tmction an objection was tak 
that oertoln necessary parties were ; 
before tiw ot. ; but counsel appear 
ror the absent parties, & oonsentlna 
Uieir being made parties, to be boi 
oy the pr^dlngs, & treated as 
actually defts. on record ; — Hdd : t 
^red the defect. — ^A.-Q. v. Gn 
COUNTY (1859), 7 Gr. 592.-~0AN. 

PART IX. SECT. 6. 

Croten.) — 

Minuter of the Crown is no exooDt 
i? the priplple that all persons exo 

subjeotto the In 
:>n of the Bcpteme Ot. Sc would 


boimd by an injunction. — E vans v, 
^i^NNOB (1801), 12 N. S. W. L. R. 
(Eq.) 54.— AUS. 


n. -.PrA bill was filed againsi 
the A.;G. & A, the superlntendenl 
^ oertain slides bOLonsnng to th< 
CJrpwn, who was also elector of th« 
rates thereat, alleging that he hac 
seised oertain saw logs of pltf.*B, 8 
was about to sell thm on the false 
pretence that the tolls thereon had not 
b^n paid. The bill prayed for ar 
function, to restrain the sale. A 
demurred to the lAll, on the ground tbal 
h^ng the agent of the C^town he wai 
exempt from persomd liability. The 
^murrer was overruled.' — R aw™ 
lUNOTiiT <1866), IS Gr. ||8.- 


o. .] — Heid : the discretion of 

the ot. should be exercised in refusing 
an injunction on the grotmds of public 
poli^, as deft, was A.-G. — Barnard 
V. WALKBM (1880), 1 B. G. R. pt. 1, 
121.— CAN. 

p. Nominal defendant.] — ^An injunc- 
tion cannot be granted against a 
nominal deft. In an action agidnst the 
Govt,, under the claims i^inst Govern- 
ment Act. — Evans v. O *Ooknob (1891 ), 
12 N. S. W. L. R. (Eq.) 54.— AUS. 

q. Reffistrar of NNef.] — An In- 
junction may be g^ted against any 
dealliw by the Registrar of Titles 
with Umd that has escheated to the 

A.-a. ff. Houcan (1877), 8 
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L. J. Oh. 228 ; 8 L. T. 102 ; 9 Jup. N. S. 246 ; 11 
W. B. 400 ; 71 B. B. 221. 

AniwiaHoiM : — Retd. Smith v, We^elin (1869), L. R. 8 Eq. 
198 ; Larivi^re v. Moivan (1872), 7 Oh. App. 654, u. 

, 608. To restrain removal of property In 

England.] — The ct. has no jurisdiction to prevent 
a foTOign sovereign from removing his property 
in this country. A foreign sovereign who, for the 
purpose of obtaining his property, submits to be 
made a deft, in an action, does not thereby lose 
his rights. 

A foreign sovereipi bought in Germany shells 
made there, but said to be infringements of an 
English patent. They were brought to this 
country in order to be put on board a ship of war 
belonging to the foreign sovereign, & the patentee 
obtained an injunction against the agents of the 
foreign sovereign & the persons in whose custody 
the shells were, restraining them from. removing 
the shells. The foreign sovereign then applied 
to be dc was made a deft, to the suit. An order 
was then made that notwithstanding the injunction 
he should be at liberty to remove the shells. — 
Vavassbur V. Krupp (1878), 9 Ch. D. 361 ; 39 
Lr. T. 437 ; 27 W. B. 170 ; 22 Sol. Jo. 702, O. A. 

Annotaiions: — Reid. The Parlement Beige (1880), 6 P. D. 
197 ; BritJHh Westinghoase Eleotrio &: Manufacturing 
Co. V. Electrical Co. (1911), 65 Sol. Jo. 689. Mento. 
Moser v, Marsden. [1892] 1 Ch. 487 ; Jte Millers* Patent 
(1894), 63 Ij, J. Ch. 324 ; Akaionaimoye Obschestvo 
Luther v. Sagor, [1921] 3 K. B. 632 ; The Tervaete, 
[1922] P. 259 ; Dun DeTelopmont Co. v. Kclantan Govern- 
ment, [1923] 1 Ch. 385 ; The Jupiter (1924), 93 L. J. P. 
156. 

609. Agent of foreign government.] — Foreign 
Bondholders Corpn. v. Pastor, No. 883, post. 


Sect. 11.— ALIENS. 

Liability of aliens generally, see Aliens, Vol. II., 
pp. 128 et aeq. 

610. Foreigners resident in England — Infringe- 
ment of patent.] — Injunction granted against sub- 
jects of the kingdom of Holland, to restrain 
them from using on board their ships within the 
dominions of England, without the licence of 
pltfs., an invention, to the benefit of which pltfs. 
were exclusively entitled under the Queen’s patent. 

Foreigners in this country, as well as British 
subjects are liable to actions for the injury done 
by their infringing upon the sole A; exclusive right 
granted by the (3rown to patentees of inventions 
in conformity with the law & constitution of this 
country ; Sc the powers of the Ct. of Equity, which 
are founded on the insufficiency of the legal 


remedy, must be enforced against them as well as 
against British subjects.— C aldwell v. Vanvlis- 

8HNGBN, CALDWEIJ. V. VeRBECR, OALDWBLL V. 

Rolpe (1861), 9 Hare, 416 ; 21 L. J. Oh. 97 ; 18 
L. T. O. S. 192 ; 10 Jur. 115 ; 08 E. R. 571. 
Annotationa : — Couid. Betts v, Nellson (1865), 3 De G. J. 8c 
Sm. 82 : Betts e. Nellson, Betts v. De Vitre (1868), 3 Oh. 
App. 429. Refd. Betts v. Wlllmott (1871), 6 Ch. App. 
239 ; Adair v. Young (1879), 12 Ch. D. 13 ; NohoPB 
Explosives Co. v. Jones, Soott (1881), 17 Ch. D. 721 ; 
Jackson v. Needle (1884), Griffin’s Patent Cases, 132. 
Mentd. U^ted Telephone Co. v. Sharpies (1885). 29 
Ch. D. 164 ; North Western Balt Co. v, Eleotrolytio 
Alkali Co. (1912), 107 L. T. 489. 

611. Foreigners resident abroad — Transaction 
abroad.] — A foreign manufacturer, who manu- 
factures abroad & sends by post at their request 
to a firm in England, articles which infringe an 
P^nglish patent, does not himself infringe the 
patent, Sc is not liable to an injunction restraining 
infringement in an action by the owner of the 
English patent. 

The ct. has no jurisdiction to restrain a foreigner 
abroad as regards transactions carried on by him 
in his own country. — ^Badisciib Anilin Und Soda 
Fabbik V. Basle Chemical Works, Bindsched- 
LBB, [1898] A. C. 200 ; 07 L. J. Ch. 141 ; 77 L. T. 
673 ; 40 W. R. 255 ; 14 T. L. R. 82, H. L. 

Annotationa: — Refd. Saccharin Corpn. v. Reltmeyer, [1900] 
2 Oh. 659 ; British Motor Syndicate v. Taylor, [1901] 1 Ch. 
122 ; Badischo Anilin Und Soda Fabrik v. Chemlsohe 
Fabrik Yormals Sandos (1003), 88 L. T. 490 ; Badlaohe 
Anilin Und Soda Fabrik v, Hickson, [1906] A. C. 410. 
Mentd. Wimble v. Rosenberg, [1913] 3 K. B. 743 ; Under- 
wood V, Burgh Castle Brick A Cement Syndicate, [1922] 
1 K. B. 343. 

612. Foreign creditors — Suing abroad.] — A., a 

trader in London, being in difficulties, sent round 
a letter to his creditors, asking for indulgence ; 
thereupon certain creditors in New York com- 
menced actions in the New York Cts. in respect of 
bills accepted, made payable, Sc dishonoured in 
Ijondon to attach the debts due to A. from various 
New York firms. A. immediately filed a petition 
for liquidation, a receiver was appointed, & applica- 
tion made for an injimction to restrain the actions 
in the New York Cts . : — Held : the ct. would not 
grant an injunction against the foreign creditors 
suing abroad. — R-e Chapman (1872), L. R. 15 Eq. 
76 ; 42 L. J. Bey. 38 ; 27 L. T. 028 ; 21 W. R. 104. 

Restraint of foreign proceedings.] — See Con- 
flict OP Laws, Vol. X., pp. 480 ei seq. 


Sect. 12.— TRADE UNIONS. 

See Trade Sc Trade Unions. 


Part X. 


Matters in respect of which Injunction may be 

Granted. 


Sect. 1.— ADBUNISTRATION OF ESTATES. 

Injunction to restrain executor from acQng — 
Grounds for interference.] — See Executors, vol. 
XXIll., pp. 44 et seq. 

without making provision for contingent 

liabilities.] — See Executors, Vol. XXIII., p. 308, 
No. 4880. 

Before probate.] — See Executors, Vol. 

XXIII., p. 62, Nos. 423, 426. 


Sect. 2.— CONTRACT. 

Sub-sect. 1. — ^Proop op Damage. 

613. Where breach of contract.] — Whpe the 
construction of a contract is clear, Sc the broach 
clear, it is not a question of damage ; but the mere 
circumstance of the breach of covenant affords 
sufficient ground for the ct. to interfere by in- 
junction. Senible : the ct. may so interfere, 
whether the breach has or has not been actually 
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Injunction. 


Sect, 2 . — Coniraet: Sub-aeds, 1,2 &S, A,] 

committed, provided deft, claims & insists on a 
right to do the act which would constitute such 
breach. 

Defts. demised to pltf. a plot of land, one-half 
of an adjoining brooK, a cotton mill, reservoir & 
steam engine of 100 horse power on the plot of 
land, & the use of a weir below the mill, for the 
purpose of holding up the water of the brook from 
the weir to the level of the bed of the brook at a 
bridge above the mill, “ & the free use & enjoyment 
of so much of the stream of water which usually 
flowed down the brook adjoining the plot of land 
as should be necessary for effectually supplying 
with water & working the said steam engine, or 
any other steam engine of like power &> capacity ** ; 
& covenanted not to construct any other weir or 
dam between the weir &; bridge, & for quiet en- 
joyment of the demised premises according to the 
tenor of the demise. Shortly afterwards defts. 
erected, a little below the bridge but above pltf.’s 
mill, a new cotton mill & steam engine, with a 
reservoir, which drew off water from the brook 
between pltf.’s reservoir & the bridge, & they 
discharged the heated water which they had used 
for their new mill into the brook, whereby on one 
occasion they raised the temperature of the water, 
which pltf. had to use for condensing his engine 
from 57° to 68°. All the engineering witnesses 
agreed that every additional degree of heat above 
41 renders water less fit for condensing puiposes. 
It was also deposed that on another occasion, in 
consequence of the increased temperature, pltf.’s 
engine worked “ nearly half a stroke per minute 
less ** than the usual rate of twenty-eight strokes 
per minute. 

Upon motion for a decree the ct. granted a 
perpetual injunction, restraining defts. from 
discharging heated water, so as to increase the 
tiemperature of the water which pltf. used for 
condensing ; being of opinion that the evidence 
exclusive of that as to the actual diminution in the 
working of the engine, showed a material inter- 
feron ce with the quality of the water to which 
pltf. was entitled under the demise ; &; that the 
question whether such interference was sucli as 
to give him a right to damages was one which he 
was not obliged to try. But so much of the 
motion os sought to restrain defts. from diverting 
the water for their new mill was directed to stand 
over, upon terms of pltf. bringing an action, pltf. 
having failed to show that he had ever yet been 
deprived by defts. of the quantity of water neces- 
sary for effectually supplying & working his 

appeared from the evidence 
that he had great reason to fear that he would bo 
so deprived.— T ipping v. Eckersi.ey (1856). 2 
K. & J. 264 ; 69 E. K. 779. 

Consd. Leech r. Sohweder (1874), 9 Ch. Add 
«. GUfoid (1874), r: 18 :SS: 



Shafto V. Bolokow, Vaiiarhan 
u887), 34 Ch. p, 726 ; Leckhampton Quarries Co v 
Bailinirer & Cheltenham T? n {^ V 


laianger & Cheltenham RT dT C. (1904). 68 J P 404'': 
Blokenav. National Telephone Co., National Telenhone 

SATO, ” '■ 

injunction to 

®teu>BN ». &U4TEE (1869), L. R. 7 Eq. 'n 


W. R. 485 ; sidh nom . Fieldbn .v. Slater, 38 
L. J. Ch. 379 ; 20 L. T. 112. 

Annotations : — ^Distd. Stuart v. Diplock (1889), 43 Oh. D. 
343. Conid. Holloway v. Hill, [19021 2 Ch. 612. BMd. 
Thomoweil v. Johnson (1881), 60 L. J. Ch. 641. Montd. 
L. & N. W. Ry. V. Garnett (1869), 39 L. J. Ch. 25 ; Jones 
V. Bone (1870), L. R. 9 Eq. 674 ; Allen v. Allen Sc Bdl 
(1894), 63 L. J. P. 120. 

.] — The purchaser of a piece of land 

entered into a covenant with the vendor not to do, 
or suffer to be done, on the land or any part 
thereof, anything which should bo a nuisance to 
the owners of the adjoining property : — Held : the 
word “ nuisance ** must be restricted to its 
technical meaning, & the establishment of a 
national school, though it might be an annoyance. 
Sc cause a depreciation of the adjoining property, 
was not a leg^ nuisance which would be restrained 
by the injunction of this ct. as a broach of the 
covenant. 

^though the Ct. of Ch. interferes, when it 
thinks it right, by way of injunction, to prevent the 
^delation of a covenant, yet, if the violation is so 
slight, formal & unsubstantial that pltf. can have 
no ground in conscience to complain of it the ct. 
will not grant an injunction (Bacon, V.-C.). 

The ct. in refusing to grant an injunction did so 
without costs, being satisfied that defts. might 
have obtained some other site for the schools, 
where they would have been a less annoyance to 
the neighbours. — Harrison v. Good (1871), 
L. R. 11 Eq. 338 ; 40 L. J. Ch. 294 ; 24 L. T. 
263 ; 35 J. P. 612 ; 19 W. R. 346. 

Af^tfdions: — ^Apld. Sharp r. Harrison, [1922] 1 Ch. 602. 

Mentd. Nottingham Patent Brick & TUo Co. v. Butlor 

(1886), 16 Q. B. D. 778 ; JRc Davis & Cavey (1888), 40 

Ch. D. 601 ; Tod-Heatly v. Bonham (1888), 40 Ch. D. 80 ; 

Christie v. Davey, [1893] 1 Ch. 316. 

017, — .J—It is no defence to an application 

for an injunction to restrain a breach of covenant 
to say that the covenantee sustains no damage 
from the breach, for if the covenantor derives any 
benefit therefrom the covenantee may reasonably 
demand a share of it as the price of his consent. 

Where, however, an injunction would inflict 
great injury on deft., & a delay in granting it 
would cause little or no loss to pltf., the ct. will 
not grant it on an interlocutory application, but 
will express its opinion & direct the motion to 
stand over till the hearing. — Wells v. Atten- 
borough (1871), 24 L. T. 312 ; 19 W. R. 465. " 

618. .] — (1) There is no difference in the right 

of an owner of land to the ordinary easement of 
light, whether it is acquired by twenty years’ 
user or by grant from the owner of the servient 
tenement ; if the grant is accompanied by a 
covenant for quiet enjoyment of the premises, 
such covenant does not enlarge the right of the 
covenantee so as to entitle him to an injunction 
in equity to restrain an obstruction where the 
damage is not sufficient to enable him to maintain 
an action at law. But it is otherwise where the 
right to light claimed is not the ordinary easement, 
but a special right created by the covenant ; in 
which cose a ct. of equity will grant an injunction 
without regard to the amount of damage. 

(2) Where the ct. was not satisfled from the 
evidence whether the wall proposed to be built by 
deft, would or not be a material obstruction to 
pltf.’s lights, the ct. directed a temporary screen 
to be erected to the height of the proposed wall, Sc 
appointed a surveyor to repoi*t on the effect — 
Leech v. Schweder (1874), 9 Ch. App. 463 ; 43 
L. J. Oh. 487 ; 30 L. T. 686 ; 38 J. P. 612 : 22 
W. R. 633, L. JJ. * 

to (1) ApW. Mannora v, Johnson (1876), 
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y877), 6 Oh. D. 769 ; Bayley v. G. W. Ry. (1884), 26 
Ch. D. 434 ; Warren v. BrowDjJlQOO] 2 Q. B. 722 ; G. N. 
Ry. V, I, R. Comrs., [1901] 1 K. B. 416 ; Davis u. Town 
Properties Investment Corpn., [1903] 1 Ch. 797 ; Colls v. 
Homo & Colonial Stores, [1904] A. C. 179. 

619 . ,] — The question of substantial injury 

is not material for the purpose of an injunction, 
when the right established arises under contract. — 
Allen v. Seckham (1878), as reported in 47 
L. J. Ch. 742 ; revad. on other grounds (1879), 11 
Ch, D. 790, C. A. 

ArmotatUma : — ^Mentd. English & Scottish Mercantile In- 
vestment Co. V. Brunton, [1892] 2 Q. B. 700 ; Ponlton r. 
Moore (1913), 83 L. J. K. B. 875. 

620. .] — The ct. will grant an injunction 

where, though the injury is very small, there is 
a clear breach of covenant. — Cooke v, Gilbert 
(1892), 8 T. L. R. 382, C. A. 

Compare Sub-sect. 2, poaL 
See^ also. Sub-sect. 6, B., poaL 


Sub-sect. 2. — Damages Adequate Remedy. 

621. Injunction not granted.] — Pickering v. 
Ely (Bp.), No. 657, post 

622. .] — The proprietor of a pier erected 

under the powers of an Act of Parliament, which 
were to be exercised during a certain limited period, 
was ^ authorised by the Act to demand certain 
specified tolls for the use of the pier when com- 
pleted. By an agreement between him & a 
railway co. he agreed to complete his pier at a 
considerably earlier time than he was bound to do 
by the Act, & the co. agreed to complete a branch 
railway to the jpier by the same time ; but the 
agreement contained no stipulations as to opening 
the pier or railway, or as to the terms on which the 
pier was to be used. The owner of the pier com- 
pleted it accordingly, but refused to peimit the 
railway co. to use it, except upon terms to which 
the co. declined to accede. The ct, refused to 
grant on motion an injunction restraining the 
owner of the pier from obstructing the use of it 
by the co. at the statutory tolls. 

The ct. ought not to interfere in favour of pltfs. 
I am unable to view the damage apprehended as 
irreparable, or as not susceptible of pecuniary 
compensation, if pltfs. make out their claim to it 
(Knight Bruce, V.-O.). — Furness Ry. Co. v. 
Smith (1847), 1 De G. & Sm. 299 ; 63 E. R. 1070. 

623. .] — Upon an application for an in- 

junction to restrain the breach of an agreement, 
the ct. ordered the motion to stand over, with 
liberty for pltf. to take proceedings at law. Pltf. 
thereupon brought his action, & recovered a sum 
of £500 by way of liquidated damages, & then 
renewed his application for an injunction. The 
ct. refused to interfere. 


When a party comes here for an injunction 
against the breach of an agreement, the ct. assumes 
jinisdiction, because the remedy at law is not 
eflRcient, & the interest of the party requires that 
the act should be prevented, instead of his merely 
receiving compensation in the shape of damages ; 
but this jurisdiction is exercised in reference to 
the right established by the legal contract (Lord 
COTTENHAM, C.). — SAINTER 17. Perguson (1849), 
1 Mac. & G. 286 ; 1 H. & Tw. 383 ; 19 L. J. Ch, 
170 ; 14 L. T. O. S. 217 ; 14 Jur. 255 ; 41 B. R. 
1275, L. C. 

AnnotcUiima : — ^Folld. Carnes t>. Nisbett (1861), 7 H. & N. 

158; Games v, NosbiU (1862), 7 H. & N. 778. Diltd. 

Thornton v. Kendall (1863), 1 New Rep. 391. Folld. 

Young V. Chalkley (1867), 16 L. T. 286. Oomd. Gent v, 

Harrison (1893), 69 L. T. 307. Apld. General Accident 

Assoe. Corpn. v. Noel, [1902] 1 K. B. 377. Msntd. Mercer 

17. Irving (1858), 27 L. J. Q. B. 291. 

624. .] — Dollpus 17 . PicKPORD, No. 218, 

ante, 

625. .] — Garrett v. Banstead & Epsom 

Downs Ry. Co., No. 647, post 

626. .] — Glarsb 17 . WooTxaAR & Roberts 

(No. 2) (1897), 41 Sol. Jo. 573, C. A. 


Sub-sect. 3. — Enforcement op Contract. 

A. In OeneraL 

627. Covenant uncertain.] — Covenant upon a 
conveyance in fee with the grantors, lessees of 
waterworks, not to sell or dispose of water from 
a well to the injury of the proprietors of the said 
waterworks, their heirs, exors., administrators, &: 
assigns. The parties left to law, & a demurrer 
allowed, from the inconvenience of enforcing such 
a covenant by injunction. — Coluns v. Plumb 
(1810), 16 Ves. 454 ; 33 E. R. 1067, L. C. 

Annot^ions Distd. Catt i7. Tourle (1869), 4 Ch. App. 654. 

Reid. Lumley v. Wagner (1852), 1 De G. M. & U. 604 ; 

Clegg 17. Hands (1889), 44 C'h. D. 506, n. 

628. Negative covenant coupled with 

vague terms.] — Kimberley v, Jennings, No. 701, 
post, 

629. .] — On a dissolution of partnership 

the retiring partner, who received a large sum of 
money, covenanted “ to retire from the partner- 
ship ; &, so far as the law allows, from the business, 
& not to trade, act, or deal in any way so as 
directly or indirectly to affect the continuing 
partners.** The business had been carried on at 
Wolverhampton &> in London. In an action by the 
survivor of the continuing partners & his assignees 
to restrain the retiring partner from carrying on 
a similar business in Middlesex ; — Held : the 
covenant to retire from the business so far as the 
law allows was too vague for the ct. to enforce. — 
Davies v. Davies (1887), 36 Ch. D. 350 ; 66 


\ PART X. SECT. 2, SUB-SECT. 2. 

\821 i. Injundion not granied.] — ^Pltf. 
applied lor an Injunction to restrain 
deft, from selling or otherwise disposing 
of lumber, of which he claimed to be 
owner under an allerod purchase from 
the oo., the validity of which was 
disputed. The injunction was refused, 
pltf. having an adequate legal remedy 
at common law by action for damages. 
— ^Morbn 17. Shulburne Lumber Co. 
(circa 1874), R. E. D. 134.--0AN. 

62111. .] — Creighton 17. Jen- 

kins (1884), 6 R. & G. 352.— CAN. 

621 Hi. .] — British Columbia 

Poultry assocn. v, Allanson, [1922] 
2 W. W. R. 831.— CAN. 

621 iv. .1 — The parties to the 

action entered into on agreement not 
to sell more than one oar^ of fish each 
month, & at a price not less than SOs. 


per drum. On a breach by deft., pltf. 
took action to recover the amount of 
damages provided by the agreement 
for such an event, & also claimed an 
injunction to prevent further breach. 
Upon applioatfon for an injunoUon : — 
Held : there was not sufficient ground 
for the exercise of the extraordinary, 
power of the ct., & the application 
should be dismissed. — ^JoB v, Bowrinq 
(1900), 8 Nfld. L. R. 411.— NFLD. 

PART XL SECT. 2, SUB-SECT. 8.— A. 

627 1. CoDenant uncertain ,] — Where 
in a written agreement it is provided 
that payment of certain money shall 
be made ** when the exchange (between 
two speoiflod countries) has dropped to 
a more normal rate,** the words more 
normal ** are too Indefinite upon whloh 
to base an Injunction so as to give 
effect to the alleged intention of the 


parties. — Brunib & Maturib v. Royal 
Bank op Canada, [1922] 3 W. W. R. 
82 ; 68 D. L. R. 318.— CAN. 

r. Agreement not executed hy all 
parties.]— Several proprietors of salt 
wells entered into an undertaking to 
sell their products through trustees. 
Sc in no other way ; & a written agree- 
ment to this efioct was executed by all 
the parties, except one, who was 
resident in England, & earned on his 
business through an agent. The busi- 
ness was carried on under^the agree- 
ment, notwithstanding his mon-execu- 
tion of the deed, & one of the other 
parties having subsequently attempted 
to act in contravention of the agree- 
ment : — Held : the delay of the absent 
party to sign the contract could not 
be set up as answer to a motion lor an 
Injunotion restraining the con- 
travention. — O ntario Salt Co. v. 
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Injunction. 


Sect. 2* — Contract: Svb-seci. 3» J., ife Jg«] 

L. J. Ch. 962 ; 68 L. T. 209 ; 36 W. B. 86 ; 3 
T. L. E. 839, C. A. 

Annotations : — ^Apld. Tlnaley i>. Tinsley (1888), 4 T. L. R. 
876. Conid. Reeve v. Marsh (1006). 23 T. L. R. 24. ReM. 
Maxim Nordenfelt Guns & Ammunition Co. t>. Nordenfelt. 
[1893] 1 Ch, 630. Meiltd. Davies, Turner v. Lowen (1861), 
64 L. T. 655 ; MUls v. Dunham, [1891] 1 Ch. 676 ; Badisohe 
Anillii und Soda Fabrik v. Schott, Segner, [1892] 3 Ch. 
44^ Rlvlngton v. Garden, [1901] 1 (jh. 661 ; Welstead 
V. Hadley (1904), 21 T. L. R. 166 ; North Western Salt 
Co. V. Electrolytic Alkali Co. (1912), 107 L. T. 489 ; 
Horwood V. Millar’s Timber Sc Trading Co., [1917] 1 
1C. B. 305. 


680. — Ttnslky V. Tinsley (1888), 4 

T. L. B. 376. 

681, — ^ — ,] — In a contract of personal service 
a stipulation by the employed to “ act exclusively 
for ** his employers does not, in the absence of a 
negitive covenant express or implied which is 
Buniciently clear & definite, confer upon the 
employers a right to obtain an injunction against 
the employed to restrain him from entering into 
the employment of other persons. — Mutual 
Reserve Fund Life Assocn. v. New York Life 
Insurance Co. & Harvey (1896), 75 L. T. 528: 
13 T. L. B. 32 ; 41 Sol. Jo. 47, C. A. 

Annotation Apld. Chapman v. Wosterby (1913), .58 Sol. 

Jo. 60. 


682. Covenant oppressive.] — Kimberley v. 
Jennings, No. 701, post 

683. — — .] — A lease of mines contained a 
covenant that, if the lessor should at any time 
before the expiration or determination of the lease 
give notice, in writing, to the lessee, of his desire 
to take all or any paH of the machinery, stock- 
in-trade, implements, etc., in or about the mines, 
then the lessee would, at the expiration of the 
lease, deliver the articles specified m the notice to 
the lessor on his paying the value of them, such 
value to be ascertained in the manner therein 
mentioned : — Held : the covenant was so in- 
jurious & oppressive to the lessee, that the ct. 
ought not to enforce it, or to grant an injunction 
to prevent a breach 6t it. — Talbot v. Ford (1842), 
13 Sim. 173 ; 6 Jur. 843 ; 60 E. R. 68. 

634. Illegal agreement.] — Deft., a duly qualified 
medical practitioner, agreed with pltf., a medical 
practitioner not duly qualified but who was 
described in the agreement as ** medical prac- 
titioner,” to serve pltf. as assistant in his profe.ssion 
as a medical practitioner & not to practise at B. 
within five years after the close of the engagement. 
Pltf. applied for an Injunction to prevent deft, 
from practising at B, in breach of this agreement. 
Deft, showed that pltf. had given various cer- 
tificates of cause of death which showed that pltf. 
had attended deceased persons during their last 
illness & from which it was to be inferred that he 
attended patients in the way in which a medical 
practitioner ordinarily attends, & in fact per- 
sonally acted as an apothecary : — Held : his doing 
so was made illegal by Apothecaries Act, 1816 


(c. 104), 8. 14, the agreement therefore was to 
assist pltf. in carrying on a business which he 
could not lawfully carry on, & the agreement was 
illegal & could not be enforced. — Davies v, 
Makuna (1885), 29 Oh. D. 696 ; 64 L. J. Ch. 1148 ; 
63 L. T. 314 ; 60 J. P. 6 ; 33 W. R. 668 ; 1 T. L. R. 
420, 0. A. 

Annotation : — ^Mentd. Bellerby v. Heyworth, [1909] 2 Ob. 23. 

685. Enforcement of personal relationships — 
Interference with surgeon of hospital.] — Enormous 
inconvenience would be occasioned if cts. of equity 
were to enforce the continuance of strictly personal 
relations when those relations have become irk- 
some, Sd enforced them under penalty of imprison- 
ment for contempt of ct. That would be too gross 
an interference with the liberty of the subject, 
upon that ground cts. of equity have refused to 
enforce them. The position or pltf. is twofold. 
He is a subscriber to the hospital, & so a governor, 
& that position was not interfered with. He is also 
a medical officer. It is not necessary to consider 
whether the appointment constitutes a contract 
with him or not ; but if it does, It creates a purely 
personal relationship. There is sometimes a con- 
fusion between two classes of cases, one class 
where the parties contribute funds which are laid 
out on property which all enjoy in common, such 
as clubs, & the other class where the contract 
creates a purely personal relationship, such as 
master & servant. If in the latter class of case the 
party has suffered any injury, ho has a right to 
damages only. Pltf.^s position as a medical 
officer being a purely personal one, cts. of equity 
would not interfere (Fry, L.J.). — Milligan v. 
Sulivan (1888), 4 T. L. R. 203, C. A. 

686. Covenant against public policy — Drinking 
fountain with defamatory inscription.] — A contract 
by a local authority to maintain a drinking 
fountain, on which there were inscribed defamatory 
words calculated to hold up a public institution 
to execration, & to provoke a breach of the peace, 
is a contract against public policy, & not such a 
contract as the ct. will enforce by mandatory 
injunction. — Woodward v, Battersea Corpn. 
(1911), 104 L. T. 61 ; 76 J. P. 193 ; 27 T. L. R. 
196 ; 9 L. a. R. 248. 

637. Contract impossible of performanoe — In- 
junction to restrain different act.] — Semble : al- 
though the ct. cannot compel a party to do an 
act contracted for on the ground of impossibility, 
it will restrain him from doing something different. 
— Seawbll V. Webster (1859)^ 29 L. J. Oh. 71 « 

7 W. R. 691. 

Compare Sub-sect. 8, post 

688 . .] — Deft, agreed to let a houseboat 

to pltf. for a fortnight, but before the date fixed 
for the commencement of the tenancy deft, de- 
clined to carry out the arrangement & let the 
houseboat to other persons, & &ese persons were 
in occupation at the time of an application by 
pltf. for an interim injunction to restrain deft. 


JtooHANTS Sait Co. (1871), 18 

t. JESnforcemeni of covenant agai 
a««flfnec.l~RYAN t), Lockhart (l8i 
1 Pug. 127.— CAN. 

a. Enforcement of conditions of 
« OOS Wblland Ooui 

Limb \>^Rw Oo. v. Shurr (1912), 

S- W. N. 83« ; 

D. L. R. 720.— CAN. 

County Li 
Auoubtinb (18] 

n t • 388 ; 

D. L, R« 1046*— ^AN« 

Enforcement of fiohte lin 
JBjorect 0/ - 

AwtRte in 18T8 It was 


the Govt, should oonstruct the I 
Railway If pltls.* p^eoessor in tit 
should defray the costs. It wi 
further provided that, when oo] 
struoted. the line would be managed 
ppe^ted on such terms as the Ministi 
for Public Works & pltls.* predeoesst 
in title should agree upon. In 1879, < 
after the line had been opened, tl 

S ortton of the Act of 1878 under whio 
was oonstmoted was repeale< 
in 189^0 the Railway Comrs., withot 
opnsul^ng pltfs., 8c in opposition t 
theto wish, agreed with another oo. t 
oonsi^ot a Mding with a view to ooi 
neot toe oo.'s ^^th the S. Rallwaj 

interlocutor 

injunotlQn to restrain the oomrs. { 


oo. from oarrying out the agreement : — 
Held: pltfs. had, for valuable con- 
sideration, acquired rights in the line, 
8c the agreement was in derogation of 
these rights, 8c therefore plus, were 
entitled lo the injunotion asked for.— 
Hazlbtt V. Allbn (1890), 8 N. Z. L* R. 
600.— N.2. 

d. Enforcement of rights against 
subsequent oumers.}— Pltfs. under an 
agreement made in 1888 obtained from 
a railway oo. the exolusiTe right 
to maintain 8c operate lines of tele* 

suiaeequitotlT ' heoiune ~ 

assiimees to a menm asilgniinent from 
the Qovt. of the railway, 8c at a later 



Part X. — Matters in respect op which Injunction ma y be Granted. 443 


from lettine the houseboat to other persons : — 
Held : pltf 7s remedy* if any, lay in damages only. 

The other tenants are now in actual possession 
of the houseboat, in these circumstances, I am 
unable to grant the injunction (Sabgant, J.). — 
Devebell V . Milne (1918), 34 T, L. R. 676. 

B. Contract Involving Supervision of the Court, 

689. General rule.] — ^An injunction will not be 
granted to restrain a threatened breach by a 
tenant of a stipulation in a farming agreement 
retiring him to keep on the farm a proper &; 
sumcient stock of sheep, horses & cattle. 

The ct. will not undertake to superintend the 
performance of a series of continuous acts (Stir- 
ling, J*.). — ^Phipps v, Jackson (1887), 66 L. J. Ch. 
660 ; 35 W. R, 378 ; 3 T. L. R. 387. 

6<M). Execution of works.] — The ct. has not 
jurisdiction to decree the speciOc performance of 
a contract, for which the consideration on the 
part of pltf. is the execution of certain works 
which the ct. is unable to superintend. 

Where the bill stated an agreement to employ 
pltfs. as contractors for making a railway, & to 
pay for the works in debentures & shares of the 
CO., a motion for an injunction to restrain the co. 
from dealing with the debentures, & transferring 
the shares in question to others, in derogation or 
pltfs.* rights, was refused. — ^Peto r. Brighton, 
(JcKPiELD &; Tunbridge Wells Ry. Oo. (1863), 
1 Hem. Ac M. 468 ; 2 New Hep. 416 ; 32 L. J. Ch. 
077 ; 9 L. T. 227 ; 11 W. R. 874 j 71 R. R. 206. 

Annotationa : — ^Apld. Brett v. East India & London Shipping 

Oo. <186i), 10 L. T. 187. Beld. GreenhlU v. Isle ot Wight 

(Newport Junotion) Ry. (1871), 23 L. T. 886 ; Nuneaton 

L. B. V, General Sewage Oo. (1875), L. H. 20 Eq. 127 ; 

Grlmatone e. Cuningham, [1894) 1 Q. B. 125 ; Measures 

V. Measures, [1910)2 Ch. 248. 

641. Farming agreement — Cultivation of land.] 

— lease of a plot of moorland was granted to a 
lessee, who covenanted to bring the same into 
cultivation within five years from the date of the 
lease, according to the most approved method of 
husbandry pursued in the neighbourhood of the 
premises, & to keep the same in good farming & 
husbandry-like condition. The former covenant 
was not performed by the lessee, & thirty years 
afterwards his assignee converted the land into a 
place of amusement, & constructed a running 
path thereon, & charged for admission thereto. 
The lessor filed the present bill to have the cove- 
nants of the lease performed, &; for an injunction 
to restrain deft., the present holder of the lease, 
from using the land as a place of public amusement : 
Semhle ; if there had been a breach of the latter 
covenant it was not such a one as the ct. would 
enforce by mandatory injunction. 

It is not such a covenant as the ct. would compel 
the performance of by mandatory injunction. If 
the ct. were to do so it would be constantly em- 
ployed in regulating the cultivation of a great part 
of the country (Jessel, M.R.). — ^Musoravb v. 
Horner (1874), 81 L. T. 632 ; 23 W. R. 126. 

642. dufflclent stocking of farm.] — ^P hipps 

V. Jackson, No. 689, ante. 

648. Employment of resident porter.] — The 
lease of a residential fiat, in a block of buildings 


let in flats to several tenants, contained a covenant 
by which it was aspreed & declared by & between 
the parties to the lease that the premises were let 
subject to the regulations made by the lessors with 
respect to the duties of the resident porter, wliich 
were set forth in a schedule thereto. These rec^a- 
tions, in effect, provided that the block of buildings 
should be in charge of a resident porter appointed 
by the lessors, who was to act as tne servant of the 
tenants in the block, to be constantly in attend- 
ance either by himself or, in his temporary absence, 
by some trustworthy assistant, & to perform cer- 
tain services specified by the regulations. The 
lessors appointed to the situation of resident porter 
a man who was by avocation a cook. He for the 
niost part employed boys Sc charwomen to perform 
his duties as potter, Sc absented himself from the 
premises every weekday for several hours for the 

P urpose of acting as chef at a neighbouring club. 

n an action by the lessee against the lessors for 
breach of the covenant : — Held : that part of the 
agreement which provided for the appointment by 
the lessors of a porter was not divisible from so 
much of it as provided for the various duties of 
the porter, Sc as such a contract would require the 
constant supervision of the ct. during the existence 
of the lease, it was not one for which a decree of 
specific performance could be granted, Sc the ct. 
could not grant an injunction to prevent continu- 
ance of the breach of the covenant. — Ryan v. 
Mutual Tontine Westminster Chambers 
Assocn., [1893] 1 Ch. 116 ; 62 L. J. Ch. 252 ; 67 
L. T. 820 ; 41 W. R. 146 ; 9 T. L. R. 72 ; 37 
Sol. Jo. 46 ; 2 R. 166, C. A. 

Annotationa : — Consd. Wolvorharapton Corpn. v. Emmons, 
1901) 1 K. B. 515. Apld. Barnes v, City of London Real 
::*roperty <3o., [1918) 2 Ch. 18. Consd. Kennard v. Cory, 
1922] 2 Ch. 1. Betd. Davis V. Foreman, [1894]’ 3 On. 
}54 I Alexander V. Sdansions Proprietary (1900), 16 T. L. R. 
431 ; Khrolmor v, Gruban, [1900] 1 Ch. 413 ; L. C. Ac D. 
Ry. & S. E. & C. Ry. r. Spiers & Pond (1916), 32 T. L. R. 
493 ; Prosperity v. Lloyds Banls (1923), 39 T. L. R. 
372. 

644. Supply of tape-recording Instruments.] — 

Defts. were a co. incorporated under Cos, Act, 
1862 (c. 89), Sc licensed by the Postmaster-General 
under Telegraph Act, 1869 (c. 73), s. 6, to establish 
telegraphs within the limits of their districts, 
which included the London Stock Exchange, for 
the purpose of simultaneously transmitting news 
to their subscribers. This news consisted, amongst 
other things, of current fluctuations of prices on 
the Stock Exchange, Sc was by the permission of 
the Stock Exchange collected there by defts.’ 
agents & distributed from defts.’ offices to the 
offices of their subscribers by means of tape- 
recording instruments supplied by defts. Pltf. 
was not a member of the Stock Exchange Sc was 
in the habit of advertising for business. Defts. 
had entered into three separate contracts with 
pltf. for which they undertook to supply him with 
three of their instruments. By the rules of the 
Stock Exchange its members were not allowed to 
advertise, Sc the Stock Exchange having required 
defts. to cease supplying out^de briers who 
advertised with the spectu information collected 
in the building, defts. disconnected the three 
instruments from the supply of that class of news. 


date erected a line of telegraph along 
the roadway. In an action to restrain 
defts. from the operation of the line of 
telenaph Hs2a ; the agreement 
made m 1888 was binding on dofts. Sc 
pltfs. were entitled to an injunotlon to 
restrain defts. from operating the 
telegraph emted by them. — ^A nolo- 
Ambrioan tblboiuph Oo. e* Rbid 
Nxw]^unx>xani> Co*. Ltd. (1909), 9 
N<14.L.E 


PART X. SECT. 2, SUB-SECT. 8.— B. 

642 i. Warming agreement — SvMcient 
stocking of /arm. >~Where a lessee 
covenanted that he would keep on the 
leased premises suflloient stock in 
trade to satisfy a distress for rent for 
a speotfled period: — HeJd,: an In- 
junotion oould not be granted to 
restrain the breach of the covenant on 
the ground that the ot. would not grant 
an ukjunotion vrtMx really amounted 


to a deoree for speoiflo peiformanoe 
requiring the continual superlntondenoe 
of the ot* to carry it oum — £U ll v. 
Fbasibb (1914), 99 W. L« B. 458 ; 7 
W. W. R. 181^, 18 D. Li R. 1; 7 
Alta. L. R. 464.--OAM. 

e. Agreement to run deettie oan.! 
— The ot. will not order speoillo p^ 
formanoe of an agreement by an eleotrlo 
railway oo. to run its oars on oertaSn 
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Beet, 'Contract: Bvb-aeci, 8» J.. 

L. J. Ch. 962 ; 68 L. T. 209 ; 36 W. R. 80 ; 3 
T. L. B. 839, C. A. 

AnnoicUiona : — ^Apld. Tinsley v. Tinsley (1888), 4 T. L. R, 
376. Conid. Reeve v. Marsh (1 006). 23 T. L. R. 24. Rdd. 
Maarim Nordenfolt Guns & Ammunition Co. e. Nordenfelt. 
[1893] 1 Oh. 630. Meiltd. Davies, Turner v. Loweu (1891), 
64 L. T. 655 ; Mills v. Dunham, [1891] 1 Oh. 576 ; Badi^he 
AnlJln und Soda Fabrik v. Schott, Segner, [1892] 3 Ch. 
44^ Rlvlngton v. Garden, [1001] 1 Cm. 661 ; Welstead 
r. Hadley (1904), 21 T. L. R. 165 ; North Western Salt 
Co. V. Electrolytic Alkali Co. (1912), 107 L. T. 489 ; 
Norwood V. Millar’s Timber & Tradlnar Ck)., [1917] 1 
K. B. 305. 

680. .] — Tinsley v. Tinsley (1888), 4 

T. L. R. 376. 

681. — I — .] — In a contract of personal service 
a stipulation by the employed to “ act exclu.sively 
for his employers does not, in the absence of a 
negitive covenant express or implied which is 
sufficiently clear & definite, co^er upon the 
employers a right to obtain an injunction against 
the employed to restrain him from entering into 
the employment of other persons. — Mutual 
Reserve Fund Life Assocn. v. New York Life 
Insurance Co. & Harvey (1896), 75 L. T. 528 ; 
13 T. L. R. 32 ; 41 Sol. .To. 47, C. A. 

Annotation Apld. Chapman v. Wosterby (1913), 58 Sol. 
Jo. 50. 

682. Covenant oppressive.] — Kimberley v. 
Jennings, No. 701, post 

683. .] — A lease of mines contained a 

covenant that, if the lessor should at any time 
before the expiration or determination of the lease 
give notice, in writing, to the lessee, of his desire 
to take all or any part of the machinery, stock- 
in-trade, implements, etc,, in or about the mines, 
then the lessee would, at the expiration of the 
lease, deliver the articles specified in the notice to 
the lessor on his paying the value of them, such 
value to be ascertained in the manner tlxerein 
mentioned ; — Held : the covenant was so in- 
jurious & oppressive to the lessee, that the ct. 
ought not to enforce it, or to grant an injunction 
to prevent a breach oif it. — Talbot v. Ford U842), 
13 Sim. 173 ; 6 Jur. 843 ; 60 E. R. 66. 

634, Illegal agreement.] — Deft., a duly qualified 
medical practitioner, agreed with pltf., a medical 
practitioner not duly qualified but who was 
described in the agreement as “ medical prac- 
titioner,*^ to serve pltf. as assistant in his profession 
as a medical practitioner &; not to practise at R. 
within five years after the close of the engagement. 
Pltf. applied for an Injunction to prevent deft, 
from practising at R. in breach of this agreement. 
Deft, showed that pltf. had given various cer- 
tificates of cause of death which showed that pltf. 
had attended deceased persons during their last 
illness & from which it was to be inferred that he 
attended patients in the way in which a medical 
practitioner ordinarily attends, & in fact per- 
sonally acted as an apothecary JETaki .* his doing 
so was made illegal by Apothecaries Act, 1816 


(c. 194), s. 14, the agreement therefore was to 
assist pltf. in carrying on a business which he 
could not lawfully carry on, & the agreement was 
illegal & could not be enforced. — Davies v. 
Makuna (1886), 29 Ch. D. 696 ; 64 L. J. Ch. 1148 ; 
63 L. T. 314 ; 60 J. P. 6 ; 33 W. R. 668 ; 1 T. L. R. 
420, C. A. 

Annotation : — ^Mentd. Bellerby v, He 3 rworth, [1909] 2 Ch. 23. 

686. Enforcement of personal relationships — 
Interference with surgeon of hospital.] — Enormous 
inconvenience would be occasioned if cts. of equity 
were to enforce the continuance of strictly personal 
relations when those relations have become irk- 
some, & enforced them under penalty of imprison- 
ment for contempt of ct. That would be too gross 
an interference with the liberty of the subject, & 
upon that ground cts. of equity have refused to 
enforce them. The position of pltf. is twofold. 
Ho is a subscriber to the hospital, & so a governor, 
& that position was not interfered with. He is also 
a medical officer. It is not necessary to consider 
whether the appointment constitutes a contract 
with him or not ; but if it does. It creates a purely 
personal relationship. There is sometimes a con- 
tusion between two classes of cases, one class 
where the parties contribute funds which are laid 
out on property which all enjoy in common, such 
as clubs, & the other class where the contract 
creates a purely personal relationship, such as 
master A; servant. If in the latter class of case the 
party has suffered any injury, he has a right to 
damages only. Pltf.*s position as a medical 
officer being a purely personal one, cts. of equity 
would not interfere (Fry, L.J.). — ^Milligan v. 
SULIVAN (1888), 4 T. L. R. 203, C. A. 

686. Covenant against public policy — Drinking 
fountain with defamatory Inscription.] — ^A contract 
by a local authority to maintain a drinking 
fountain, on which there were inscribed defamatory 
words c^culated to hold up a public institution 
to execration, & to provoke a breach of the peace, 
is a contract against public policy, & not such a 
contract as the ct. will enforce by mandatory 
injunction. — Woodward v, Battersea Oorpn. 
(1911), 104 L. T, 61 ; 76 J. P. 193 ; 27 T. L. R. 
196; 9L. G. R. 248. 

637. Contract Impossible of performance — In- 
junction to restrain different act.] — Bewible : al- 
though the ct. cannot compel a party to do an 
act contracted for on the ground of impossibility, 
it will restrain him from doing something different. 
— Seawbll V, Webster (1869),. 29 L. J. Ch. 71 ; 

7 W. R. 691. 

Compare Sub-sect. 8, poet. 

688. .] — Deft, a^eed to let a houseboat 

to pltf. for a fortnight, out before the date fixed 
for the commencement of the tenancy deft, de- 
clined to carry out the arrangement &; let the 
houseboat to other persons, & these persons were 
in occupation at the time of an application by 
pltf. for an interim injunction to restrain deft. 


JtooHAi^s Salt <3o. (1871), 18 Gr. 
551. —CAN. 

L Enforcement of covenant against 

a874). 

a. EnforcemerU of oandUiona of oil 

Limb Oo, t>. Shxtrr (1912), 23 

S* O. W. N. 336; 8 

D. L. R. 790.— can. 

' d — ^Wblland Oounty Limb 

mtnte in i878 it vm 


the Govt, should construct the S. 
Railway ix pitfs.* predecessor in title 
shoiM defray the costs. It was 
further provided that, when con- 
struoted, the line would be managed k. 
operas on such terms as the Minister 
Works k pitfs.' predecessor 
in title^onld agree upon. In 1879, Sc 
after the lino had been opened, the 

S orUpn of the Act of 1878 under which 
constructed was repealed, 
in 1890 the Railway CSotnrs., without 
MnsulUng pitfs., & in opposition to 
their wish, agreed with another oo* to 
constat a uding with a view to oon- 

8. RaUway. 
^ inteiioontory 
Iniunction to resteain the oonxrs. ^ 


00 . from carrying out the agreement : — 
Held: pitfs. had, for viJuable oon- 
sideration, acquired rights in the line, 
& the agreement was in derogation of 
these rights. Sc therefore plus, were 
entitled to the Injunotion asked for.— 
Hablbttv. Allbn (1890), 8 N. Z. L. R. 
500.— N.Z. 

d. Er^orcement of rights against 
subaeguent otaners.]— Pitfs. under an 
agreement made In 1888 obtained from 
a railway oo. the exolUBive right 
to maintain Sc operate lines of tMe- 
grapb along the roadway of the raUway . 
Detes. subsequently became the 
assignees to a mesne aertgument from 
the Govt, of the railway, 3c at a later 
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&pm letting the houseboat to other persona : — 
pltf/s remedy* if any, lay in damages only. 

The other tenants fure now in actual possession 
of the houseboat, in these circumstances, I am 
unable to grant the injunction (Sabgant, J.). — 
Dbjvbrkll V. Milne (1918), 34 T. L. R. 676. 

B. Contract Involving Supervision of the Court, 

689. General rule.] — ^An injunction will not be 
granted to restrain a threatened breach by a 
tenant of a stipulation in a farming agreement 
retiring him to keep on the farm a proper & 
sumcient stock of sheep, horses & cattle. 

The ct. will not undertake to superintend the 
performance of a series of continuous acts (Stir- 
ling, J.J.—Phipps V. Jackson (1887), 66 L. J. Ch. 
560 ; 36 W. R. 378 ; 3 T. L. R. 387. 

640. Execution of works.] — The ct. has not 
jurisdiction to decree the specidc performance of 
a contract, for which the consideration on the 
paH of pltf. is the execution of cei'tain works 
which the ct. is unable to superintend. 

Where the bill stated an a^eement to employ 
pltfs. as contractors for makmg a railway, & to 
pay for the works in debentures & shares of the 
CO., a motion for an injunction to restrain the co. 
from dealing with the debentures, & transferring 
the shares in question to others, in derogation or 
pltfs.* rights, wae refused. — ^Peto v, Brighton, 
UcKjPiELD <fc Tunbridge Wells Ry. Co. (1863), 
1 Hem. Ac M. 468 ; 2 New Rep. 416 ; 32 L. J. Ch. 
677 ; 0 L. T. 227 ; 11 W. R. 874 ; 71 R. R. 206. 

AnmiUUions : — ^Apld. Brott v. East India & London Shipping 

> of Wight 
Nuneaton 
Eq. 127 ; 
Measures 

641. Farming agreemcnt-~CuUivatioii of land.] 

— A lease of a plot of moorland was granted to a 
lessee, who covenanted to bring the same into 
cultivation within five years from the date of the 
lease, according to the most approved method of 
husbandry pursued in the neighboiu^hood of the 
premises, & to keep the same in good farming & 
iiusbandry-like condition. The former covenant 
was not performed by the lessee, & thirty years 
afterwards his assignee converted the land into a 
place of amusement, & constructed a running 
path thereon, & charged for admission thereto. 
The lessor filed the present bill to have the cove- 
nants of the lease performed, & for an injimction 
to restrain deft., tne present holder of the lease, 
from using the land as a place of public amusement : 
Semble : if there had been a breach of the latter 
covenant it was not such a one as the ct. woxild 
enforce by mandatory injunction. 

It is not such a covenant as the ct. would compel 
the performance of by mandatory injunction. If 
the ct. were to do so it would be constantly em- 
ployed in regulating the cultivation of a great part 
of the country (Jessel, M.R.). — ^Musgrave v, 
Horner (1874), 81 L. T. 632 ; 23 W. R. 126. 

642. — — Sufficient stocking of farm.] — ^Phipps 
V. Jackson, No. 689, ante. 

648. Employment of resident porter.] — The 
lease of a residential flat, in a block of Duildings 


lu JU. T. 187. Reicu Greonmu v, Ib1< 
(Newport Junction) Ry. (1871), 23 L. T. 886 ; 
L. B. V, General Sewage Co. (1875). L. R. 20 
Grlmfltone v, Cunlngham, [1894] 1 Q. B. 126 : 
V. Measures, [1910]2 Oh. 248. 


let in flats to several tenaute, contained a covenant 
by which it was agreed & declared by between 
the parties to the lease that the prenuses were let 
subject to the regulations made by the lessors with 
respect to the duties of the resident porter, which 
were set forth in a schedule thereto. These regula- 
tions, in effect, provided that the block of buildings 
should be in charge of a resident porter appointed 
by the lessors, who was to act as the servant of the 
tenants in the block, to be constantly in attend- 
ance either by himself or, in his temporary absence, 
by some trustworthy assistant, & to perform cer- 
tain services specified by the regulations. The 
lessors appointed to the situation of resident porter 
a man who was by avocation a cook. He for the 
most part employed boys & charwomen to perform 
his duties as porter, & absented himself from the 
premises every weekday for several hours for the 
purpose of acting as chef at a neighbouring club. 
In an action by the lessee against the lessors for 
broach of the covenant : — Held : that part of the 
agreement which provided for the appointment by 
the lessors of a porter was not divisible from so 
much of it as provided for the various duties of 
the porter, & as such a contract would require the 
constant supervision of the ct. during the existence 
of the lease, it was not one for which a decree of 
specific performance could be granted, & the ct, 
could not grant an injunction to prevent continu- 
ance of the breach of the covenant, — Ryan v. 
Mutual Tontine 'Westminster Chambers 
Assocn., [1893] 1 Oh. 116 ; 62 L. J. Ch. 252 ; 67 
L. T. 820 ; 41 W. R. 146 ; 9 T. L. R. 72 ; 37 
Sol. Jo. 46 ; 2 R. 166, C. A. 


Annotations : — Consd. Wolvorharapton C^orpn. v. Emmons, 
[1901] 1 K. B. 616. Apld. Barnes v. (5ity of London Real 
[1918] 2 Ch. 18. Conid. Kennard v. Gory, 
[1922] 2 Ch. 1. Bsfd. Davis v. Foreman, [1894] 3 Ch. 
654 ; iUoxanderr. Mansions Proprietary (1900), 16 T. L. R. 
431 ; Kirohner o. Gmban, [1900] 1 Ch. 413 ; h, C, 6c D. 
Ry. & S. E. & C. Ry. V. Spiers & Pond (1916), 32 T. L. R. 
493; Prosperity v. Lloyds Bank (1923), 39 T. L. R. 
372. 


644. Supply of tape-recording Instruments.] — 

Defts. were a co. incorporated under Cos. Act, 
1862 (c. 89), & licensed by the Postmaster-General 
under Telegraph Act, 1869 (c. 73), s. 6, to establish 
telegraphs within the limits of their districts, 
which included the London Stock Exchange, for 
the purpose of simultaneously transmitting news 
to their subscribers. This news consisted, amongst 
other thin^, of current fluctuations of prices on 
the Stock Exchange, Sd was by the permission of 
the Stock Exchange collected there by defts.* 
agents & distributed from defts.* offices to the 
offices of their subscribers by means of tape- 
recording instruments supplied by defts. Pltf. 
was not a member of the Stock Exchange Ac was 
in the habit of advertising for business. Defts. 
had entered into three separate contracts with 
pltf, for which they undertook to supply him ^rtth 
three of their instruments. By the rules of the 
Stock Exchange its members were not allowed to 
advertise, Ac the Stock Exchange having required 
defts, to cease supplying outside brokers who 
^vertised with the special information collected 
in the buUdiiig, defts. disconnected the three 
instruments from the supply of that class of news. 


date erected a line of telegraph along 
the roadway. In an action to restrain 
defts. from the operation of the line of 
telegraph :—He2a.* the agreement 
la in 1888 was bindi^ on defts. 8c 
pltfs. were entitled to an Injunction to 
i^tcain defts. from operating the 
telegraph erected by them,— Anolo* 
Ajssbioas TBLaaiiAPH Co. e. Bjbiz> 
Nsi^uNDLaNP Co.j Lm. (1909), 9 
d. L R. 401,- — 
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642 1. tParmino aoreement — SvMcient 
tiockino of /am, )~Where a lessee 
covenanted that he would keep on the 
leased premises suffioient stock in 
trade to satisfy a distrets for vent for 
a specified period: — HM: an in- 
junction could not be granted to 
restrain the breach of the covenant on 
the ground that the ot* would not grent 
an mjimotion which really amounted 


to a decree for speolfio i>erfonnano6 
requiring the continual Buperinhmdenoe 
of the ot. to oarry It oua— H ill v, 
(1914), 29 W, L* B. 45S ; 7 
W. W. iC 131^, 18 D. L, E. 1; 7 
Alta. L. R. 464.— CAN. 


e. Agreement to run elaetrie ear#.] 
— ^The ot. will not order ipedflo pe^ 
f ovmanoe of an agreement by an ^eotm 
railway oo. to run its cars on certain 
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Injunction, 


Sect. 2, — Contract: SiCb-sed, 3, B. d: C» (a) jb),] 

Two of the three contracts were made without 
reference to the rules of the Stock Exchange ; the 
third contract was made subject to the rules of the 
Stock Exchange : — Held : although there had 
been breaches by defts. of the two former contracts, 
pitf. w^ entitled to damages only, A; not to an 
injunction, the contracts being for personal ser- 
vice, in reference to a chattel. 

The reason for not granting an injunction in 
cases like the present is apparent, namely, that if 
such injunctions were granted there would be 
continued applications to the ct. to commit defts. 
if they broke the injunction & the ct. would be 
superintending a course of business (Chitty, J.). — 
Cochrane v. Exchange Telegraph Co., Ltd. 
(1890), 05 L. J. Ch. 334 ; 12 T. li. R. 197 ; 40 
Sol. Jo. 275. 

C, Where Specific Performance Would Not he 

Decreed* 

(a) In General* 

See, generally. Specific Performance. 

646, Whether Injunction panted.] — The ct. 

wiU not interfere by injunction to prevent the 
violation of an agreement, of which, from the 
nature of the subject, there could be no decree for 
a specific performance ; as, for instance, to 
restrain deft, from imparting the secret of an 
invention which had been the subject of a patent 
long since expired. — N ewbery v* James (1817), 1 
Carp. Pat. Cas. 367 ; 2 Mer. 446 ; 85 E. R. 1011, 
L. C. 

Annotations : — Distd. Amber Size & Chemical Co. v. Menzol. 

fl913J 2 Ch. 239. Re!d. Green v. Church (1823). 1 

L. J. O. S. Oil. 203 ; Leather Cloth Co. v, American 

Leather Cloth Co. (1863), 4 De G. J. & Sm. 137 ; James 

e. James (1872), 20 W. U. 434. Mentd. Moriaon v. Moat 

(1851), 20 L, J. Ch, 513. 

640. .] — Where a bill prayed specific per- 
formance of an agreement to let a certain spot at 
a certain rent, but the main relief sought was not 
in respect of the main subject of the agreement, 
but in respect of certain vague stipulations con- 
tained in it. Sc there had been a departure from 
the original terms of the agreement, Sc non- 
performance by defts. had been dealt with by 
pltfs. as matter of compensation : — Held : the ct. 
could not decree specific performance, Sc motion 
for an injunction by pltfs. to restrain certain acts 
alleged to be in violation of the agreement, refused. 
— ^Paris Chocolate Co. v . Crystal Palace Co. 
(1855), 3 Sm. & G. 119 ; 25 L. T. O. S. 7 ; 1 Jur. 
N. S. 720 ; 3 W. R. 267 ; 66 E. R. 688. 

647. — 7 ~ 7 *] — (1) The ct. will not, by inter- 
locutory injunction, restrain one of the parties to 
a contract from an act for which, if wrongful, pltf. 
can obtain compensation in damages at the hearing 
of the cause, Sc where the contract is one of which 
spocifle performance cannot be decreed as against 
pltf. 

(2) "Where on motion for an interlocutory in- 
junction the rights of the parties are doubtful, on 
the evidence, the ct. will act on the consideration 


of the comparative injurv, which may arise from 
granting or withholding the injunction, — G arrett 
V. Banstead Sc Epsom Downs By. Co. (1864), 4 
De G. J. Sc Sm. 462 ; 12 L. T. 664 ; 11 Jur. N. 8, 
691 ; 13 W. R. 878 ; 46 E. B. 997, L. JJ. 

Annotations : — As to (1) Held. Garrett v* Salisbury Sc Dorset 
Junction Hy. (1866), L. K. 2 £q. 358. Oenerally, Mentd. 
Foster Sc Dlcksee v* Hastings Ckirpn. (1003), 87 L. T. 736. 

648. .] — A firm of shipbuilders agreed to 

alter a vessel accordmg to a specification ; Sc it 
was provided that in case of their failing to 
execute the alterations according to the agreement 
the owners of the vessel should be at liberty, with 
workmen, to enter on the shipbuilders* ya«i, Sc 
themselves complete the alterations. The ship- 
builders were adjudicated bkpts. before the vessel 
was completed : — Held : the ct. could not specifi- 
cally perform the whole agreement, Sc therefore 
would not restrain the trustee under the bkpey. 
from selling the dock in which the vessel was 
lying, although* the owners might be thus pre- 
vented from themselves ent.ering & completing 
the vessel pursuant to the agreement. — ^Mer- 
chants* Trading Co. v* Banner (1871), L. R. 12 
Eq. 18 ; 40 L. J. Ch. 615 ; 24 L, T. 861 ; 19 W. R. 
707. 

649. .] — The ct. wiU not interfere by in- 

junction to restrain the broach of a contract for 
the sale Sc delivery of chattels which it could not 
specifically perform. 

Where the lessee of a colliery contracted to raise 
Sc deliver to pltfs. all the get of coals in the colliery 
at a fixed price for five years. Sc subsequently 
agreed for the sale of the colliery to other parties : — 
Held : on demurrer, the ct. had no jurisdiction to 
grant an injunction to restrain the breach of 
contract. — Pothergtll v. Rowland (1873), L. R. 
17 Eq. 132 ; 43 L. J. Ch. 252 ; 29 L. T. 414 ; 38 
,T. P.244; 22W. R. 42. 

Annotations : — ^Expld. & Distd. Donnoll v. Bonnott (1883), 
22 Ch. D. 835. CODSd. Keith, Prowse v. National Tele- 
phone Co., [1894] 2 Ch. 147 ; Metropolitan Electric 
Supply Co. V. Ginder, [1901] 2 Ch. 799. Reid. Whltwood 
Chemical Co. v. Hardman (1891), 64 L. T. 716; Davis 
V. Foreman (1894), 8 R. 725. Mentd. Tailby v. Official 
Receiver (1888), 13 App. Cas. 523. 

660. .] — ^Under an agreement in 1889 defts., 

a telephone co., supplied to pltfs. the use of a 
telephone wire Sc apparatus for three years at a 
rent payable quarterly. Upon the expiration of 
the term the parties continued the agreement by 
mutual consent. On Dec. 30, 1893, being the 
last day of a quarter, defts. gave pltfs. a notice 
determining the agreement forthwith. Sc stating 
their intention to disconnect the wire Sc remove 
the apparatus, & at the same time they demanded 
rent “ up to Dec. 31,” being one day beyond the 
quarter. This rent was duly paid to & accepted 
by defts. Upon a motion by pltfs. for an injunc- 
tion to restrain defts. from interfering with the 
wire Sc apparatus, an injunction was granted. 

Here there is no question of erecting the wire & 
telephonic apparatus ; that has all been done. 
The only question can be about maintenance ; Sc 
it seems to me that the difficulty of supervising 
the maintenance ought not to prevent the ct. 


H^eets at certain hours & with certain 
officers, 08 the ct. cannot oversee the 
^rry^g out of the Judgment 11 granted. 
Not ^11 the ot. grant an injunction 
restraining the oo. from oanylng out 
agreement to the extent to 
whloh they are willing to carry It out 
umess & until they carry it out in 
toto, as this would also involve the 
s^e minute supervision. — Kingston 
omr V* Kingston, Portsmouth Sc 
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0. (a). 

646 i. Whether injunction granted ,] — 
The ot. will not grant an injunction to 
restrain the breach of a contract for 
the sale Sc delivery of goods, where an 
action for speoide performance does 
not lie, — ^Vancouver Island Milk 
Produobb's Asboon. V. Alexander 
(1922), 30 B. O. B. 524.— CAN. 

64611, .}-^Til Procedure Code, 

1869, sa. 92, 93, are not applicable 


to a suit for speoiflo performance of a 
contract to give in marriage. Sc the ct. 
wUl not grant an interim injunction to 
restrain deft, from making another 
marriage with a thli*d person . — Be 
Gunput Narain Singh (1875), I. L. R. 
1 Calc. 74.— IND. 

646111. .] — No injunction can be 

granted In support of a void contract. — 
Sir Dorabji Jambetzi Tata Vit v» 
Lauob (1917), 1. L. B. 42 Bom. 676. — 

IND. 
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from saying that the oo. must not cut off the wires. 
They may not be compeUable to maintain the wires 
&i tdephonio apparatus, that is to say, damages ; 
might be the only remedy for noncompliance with 
that part of the a^ement ; but yet the essence 
of the agreement is, that the wire & telephonic 
apparatus, being there, shall be open to the use of 
plds. ; So that seems necessarily to go to the root 
of the whole matter (Kbkbwich, J.). — Keith, 
PnowsB & Oo. V, National Telephone Co., 
[1804] 2 Ch. 147 ; 63 L. J. Ch. 373 ; 70 L. T. 276 ; 
68 J. P. 673 ; 42 W. R. 380 ; 10 T. L. R. 263 ; 

8 R. 776. 

Annotations : — Distd. Cochrane v. Exchange Telegraph Co. 
(1896), 65 L. J. Ch. 334. Mentd. Cl^l Service Co>op. 
Soo. V, MoGr]gor*s Trustee, [1923] 2 Ch. 347. 

661. : Damages inadequate remedy.] — 

PiPEBNO V. Habhston (1886), 3 T. L. R. 219 ; sub 
nom, Pepebno v. Haemiston, 31 Sol. Jo. 164, C. A. 

662. .] — ^Where there is no right of specific 

performance of an a^ement relating to the sale 
of paints, & for division of the proceeds of sale, 
an injunction restraining the registered owner of 
the patents from dealing with them ought not to 
be granted. — Re Hutchinson’s Patent, Haslett 
V, Hutchinson (1891), 8 R. P. 0. 457. 

Annotatitm: — ^Mentd. lie Fletcher’s Patent (1803), 62 

L. J. Ch. 938. 

063, ,] — infant dc adult who were joint 

tenants entered into an agreement with pltf. to 
grant a lease. Pltf. sued for specific performance 
of tlie agreement & for an injunction against 
granting a lease to any other person ; — Held : an 
injunction could only be granted where a case was 
made out for specific performance ; specific per- 
formance by the infant was out of the question, 
& on the evidence could not be had against the 
adult ; therefore pltf. was not entitled to an 
injunction. — Lumley v, Ravenscboft, [1895] 1 

Q. B. 683 ; 64 L. J. Q. B. 441 ; 72 L. T, 382 ; 59 
J. P. 277 ; 43 W. R. 584 ; 39 Sol. Jo. 346 ; 14 

R. 347, C. A. 

654. .] — G LASSE V, WOOLGAR & ROBERTS 

(No. 2) (1897), 41 Sol. Jo. 573, C. A. 

Enforcement of agency agreement, see Agency, 
Vol. I., p. 546, Nos. 1973, 1974. 

Contract containing positive & negative cove- 
nants, see Sub-sect. 7, post, 

Aa to injimction pending suit for specific per- 
formance, see Sub-sect. 9, post, 

(6) Contracts for Personal Service, 

See^ generally^ Master & Sfjivant ; Specific 
Performance. 

655. Whether injunction granted.] — The ct. 
cannot specifically perform an agreement whereby 
A. agrees to compose & write reports of cases 
determined in a ct. of justice, to be printed 
published by a ]particular individual, for a stipu- 
lated remimeration, nor interfere by injunction 
to restrain the party from permitting reports 


written by him to be published by another person. 
The remedy, if any, is at law. — OrARgB v. Price 
( 1819), 2 Wils. Oh, 167 : 37 B. R. 270, L. 0. 
AnnotaiionB : — Oomd. Kemole v, Kean (1829), 6 Sim. 333. 
Apld. Baldwin v, Soo. for DiifuBion of Useful Knowledge 
(1838), 9 Sim. 393. B^ld. Dletriohsen e. Cabbum (1846), 

1 Coop. temp. Cott. 72. Distd. Lumley e. Wagner (1852), 

1 Be G. M. & G. 604. CoBfd. Hope v. Hope (1856). 22 
Bear. 351 ; Do Mattos v. Gibson (1859), 4 De G. & J. 
276 ; Mortimer v. Beckett, [1920] 1 (jh. 571. Befd. 
Pickering v. Ely (Bp.) (1843), 2 Y. & C. Ch. Cas. 249 ; 
Fechter v. Montgomery (1863), 33 Beav. 22 ; Merchants* 
Trading Co. v. Banner (1871), L. R. 12 Bq. 18 ; Whitwood 
Chemical Co. v. Hardman, [1891] 2 Ch. 416: Prosperity 
V. Lloyds Bank (1923), 39 T. L. U. 872. Meidd. Taylor 
V. Davis (1834), 4 L. J. Ch. 18 ; Brace r. Wehnert (1858), 

25 Boav. 348. 

666 . .] — By an agreement between pltfs. 

& dofts., the former, in consideration of oertain 
payments to be made by them to the latter, were 
to have the exclusive right of engraving & publish- 
ing a series of maps from drawings to be furnished 
to them, from time to time, by the latter. The 
ct. refused to restrain defts. from acting in violation 
of the agreement, as it could not compel defts. to 
furnish the drawings ; & therefore, coiild not 

decree a specific performance of the agreement. — 
Baldwin v. Society for the Diffusion of 
Useful Knowledge (1838), 0 Sim. 393 ; 2 Jur. 
961 ; 59 E. R. 409. 

Annotation : — Reid. Pickering v. Ely (Bp.) (1843), 12 L. J. Ch. 
271. 

657. .] — By a grant or patent, dated in 

1801, the then bishop of Ely having, as the grant 
stated, “ confidence in the probity, fidelity, care, 
& industry of P,,” grantod to P., who was a solr., 
“ the office of receiver of all issues, profits, smn & 
sums of money, arising & issuing ” from the 
possessions of the see, to hold to P. by himself or 
his sufficient deputy or deputies, to be approved 
of by the bishop & his successors, for his life. The 
office of receiver was an ancient office, & hod been 
exercised before the restraining statute of 1 Eliz. 
c. 19. P. held the office under three successive 
bishops, during the whole of which time he not 
only received the rents, but negotiated the re- 
newals of leases, & prepared the leases of the see, 
& likewise attended all searches for records in the 
bishop’s muniment room, of which he kept a key ; 
for the performance of which acts he received fees & 
emoluments. It appeared also that liis pre- 
decessor in office, who had held the office since 
1785, had done the same. Upon the accession of 
A. to the bishopric in 1836, he refused to admit 
P.’s claim of right to perform these last-mentioned 
acts ; upon which P. filed his bill against the 
bishop, praying a declaration of the rights in 
question in his favour, that he might be quieted 
in the possession of the office, & that the bishop 
might be restrained by injunction from obstructing 
pltf. in the exercise of such rights, & from doing 
acts in contravention of them : — Held : pltf.’s 
claims were not of such a nature as to induce this 
ct. to interfere to protect them, without being 
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655 I. Whether injunction granted .] — 
The Supreme Gt. directed that pltf. 
uhould be at liberty to apply for such 
relief by way of mandamus injunotion 
or otherwise as he mifirht be advised : — 
Held : the word ** mandamus ** should 
be omitted from the order of the 
Supreme Ct. as suggesting an order 
in the nature of an order for speoiflo 
performance of an agreement for tho 
establishment of personal relations 
between parties. — MaoQubbn v. 
Franokblton (1909), 8 0. L. R. 673. — 
AUS. 

655 ii. .] — The statement of 

claim allogod that deft., who was 


entitled under a contract with a colliery 
00 . to tho sole rights of certain coal won 
from the oo.’s mine for a period of six 
years, entered into an ogreement with 
pltfs. that pltfs. shoula take up the 
selling agency of the coal to be obtained 
by deft, under his oontraot with the 
colliery oo. upon certain terms 
conditions, amongst others that pltfs. 
were to act as deft. *8 sole selling agents, 
8c that from the total proceeds derived 
from thoj»ales of the said coal deft, was 
to dedu<A the net price paid by him for 
the coal to the ooUlery oo. plus 4 id. 
per ton, the balance to be paid to 

S ltfs. in payment of their agency fees 
: expenses. Pltfs. sought to restrain 
deft, from dealing with the said coal 
otherwise than by the agency of pltfs. 


Counsel for deft, domurred to tho terms 
of the statement of claim on the ground 
that it disclosed no equity against 
deft. : — Heid : the oontraot between 
pltfs. & deft, was not an assignment of 
deft. *8 rights under his oontraot wi^ 
the colliery oo. but an agreement for 
personal service, with an impli^ 
covenant not to employ any one elM, 
8c therefore tho inlunotion should not 
be grantod, tho proper remedy being 
for damages at law. — C ant v. 
(1913)713 S, R. N. S. m 605; 80 
N. S. W. W. N. 143.— AU4 


665 ill. .3 — CallianjIHabjivan 

V. Nabsi Trioum (1894), I. L. R. 18 
Bom. 702 : 1. L. R. 19 Bom. 764.-<~IND« 
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Injunction. 


Sect 2. — Contract: 8uh~$ect* 3, C. (6); aub-aecta. 4, 
6<£r 6^^ 

well satisfied (which the ct. was not) that his 
legal remedy was insufficient to do him complete 
jiwice ; &> the relief sought being analogous to the 
specifio i^rformance of an agreement, the bill must 
faJ], on the ground of want of mutuality, the nature 
of the duties & services asserted by pltf. beisg 
such as preclude the possibility of a decree in this 
ct. against hhn, compelling their specific perform- 
ance. — ^Pickering v. Ely (Bp.) (1»43), 2 Y. & C. 
Oh. Cos. 240 ; 12 L. J. Oh. 271 ; 7 Jur. 479 ; 63 
E. R. 109. 

Anriotatione : — Apld* Brett r. East India & London Shipping 
Co. (1804), 2 Hem. Sc M. 404. donid. Millican v. SiulTan 
(1888), 4 T. L. R. 203. Bold. Johnson v, Shrewsbury Sc 
ninnjj^ham Ry. (1853), 3 De G. M. & G. 014. 

668. .] — ^By indenture between pltf, of the 

one part & defts. who were partners in a certain 
manufacture of which pltf. had been the patentee 
of the other part, it was stipulated that pit!, should 
have the conduct & xnanagement of the business 
& that the remuneration which he should receive 
in respect of his services should be such a sum of 
money as would be equal to £40 per cent, upon the 
net profits, that a reduced amount should oe paid 
to Ills exors. in the event of his death until the 
expiration of the licence, that pltf. might purchase 
the bubiness on certain terms, that defts. might 
determine pltf.’s engagement as manager if he 
should not in every respect perform the covenants 
contained in the indenting, but that so long as he 
continued to observe them his appointment as 
manager should be irrevocable during the con- 
tinuance of the licence, &> that nothing therein 
contained should extend to constitute a partner- 
ship. Pltf. being dismissed by defts. from their 
service, filed his bill for an injimction to restrain 
defts. from excluding him from the management : 
— Held : discharging the injunction which had 
been granted, the contract being of hiring & service 
was one of which specific performance could not 
be enforced. — S tocker v. Brockelbank (1851), 

3 Mac. & G. 260 ; 20 L. J. Ch. 401 ; 18 L. T. O. S. 
177 ; 16 Jut. 601 ; 42 E. B. 267, li. C. 

Annotations : — Consd. Harriiigtou v. Chiirchward (1860), 29 

L. J. Ch. 621. Aldd. Fri^ v. Frith, [1900] A. O. 254. 
Refd. Luznley v. W^nor (1852), 1 De G. M. & G. 604 ; 
Brett V, East India &: Loudon Shipping Co. (1864), 10 
L. T. 187. Kentd. Pooloy v. Driver (1876), 5 Ch, D. 458 ; 
Moore v. Davis (1879), 11 Ch. D. 261. 

669. .] — A railway co. a^eed with con- ; 

tractors that the contractors should work the line 
& keep the engines & rolling plant in repair at a 
specified remuneration & that the contract should 
be in force for seven years, but with a proviso for 
its determination if the contractors did not, 
within forty-eight hours after notice given by the 
co. obey the instructions contained in such notice : 
— Held : the agreement was not of such a kind as 
to be enforceable by injunction restraining the co, 
fiGm determining the contract & resuming the 
posse^on of their line for non-obedience to im- 
practicable instructions. — Johnson v, Shrews- 
bury & Birmingham By. Co. (185.S), 3 De G. M. & 
G. 914 ; 22 L. J. Oh. 921 ; 17 Jur. 1016 ; 43 E. R, 
868, L. JJ, 

Annotations: — Oongd. Home v, L. Sc N. W. Ry. (1861), 10 
W. R. 170. £mld. QreenhUl v» lale of Wlmt (Newport 
Junction) Ry. (1871). 23 L. T. 885. Bef^ Brett v. East 
India Sc London Shipping Co. (1864), 10 L, T. 187 ; 
Munro v. Wlvonhoe & BrightUngsea Ry. (1865), 4 De 

Sk/* Slogan (1888); 4 T. L. B. 

208 ; Whitwood Chemical Co. v, Hardman, [1891] 2 Ch. 
416. Mentd. Mair «. Himalaya Tea Co. (1866), L. R. 

1 Eq. 411 : Wolverhanmton & Walsall Ry. v. L. i N. W. 

488; Barton «. Mnir (1874). 

660. ^.1 — An agreement had been entered 

into by canieTS & a railway co., by which, .for 


certain considerations, certain duties were to be 
performed by the oarrieirs in loading A unloading 
goods at the termini of such railway. It w$s 
thereby ** declared & understood between the 
parties thereto that it was not the intention of the 
oo. to take such duties into their own hands, 
unless their interests should appear to them 
absolutely so to require consequence of such 
duties not having been performed satisfactorily by 
the agents, the carriers, or by the servants under 
their control.” The co. came to a resolution 
** that the present system of dealing with the goods 

traffic inside the Sc other London stations of 

the co. was unsatisfactory Sc that the interests of 
the CO. require that the loading Sc unloading of the 
goods traffic in such stations should be performed 
by the co. themselves ” ; — Held : the ct. would 
not interfere by injunction to restrain the co, 
from acting up to their resolution, the freemen t 
involving personal service, & as such being one of 
which the ct. was not in the habit of granting a 
decree for specific performance. — Chaplin p. 
North Western Ry. Co. (1861), 6 L. T. 601 ; auh 
nom, Horne p. I.ondon Sc North Western Ry. 
Co., 10 W. R. 170. 

Annotation : — ^Befd. Brett v. East India Sc London Shipping 

Co. (1864), ]0 L. T. 187. 

661. .] — The duties of the agent of a 

limited co. being in the nature of personal service, 
Sc as such incapable of being enforced in equity, 
the ct. refused to restrain the directors from acting 
upon or enforcing the resignation of A. whose 
management Sc agency was made a prominent 
condition in the prospectus on the formation of the 
CO., Sc expressly provided for by the arts, of 
assocn, — ^Mair p. Himalaya Tea Co. (1866), 
L. R. 1 Eq. 411 ; 13 L. T. 686 ; 11 Jur. N. S. 
1013 ; 14 W. B. 166. 

662* .] — In an action of ejectment the 

jury found that applt. was in possession under a 
power of attorney for which he had given con- 
sideration other than & additional to that men- 
tioned therein, viz., a personal guarantee to a 
mtge. of the estate in suit that he would pay the 
mtge. debt on the day of redemption ; — Held : 
assuming the power to be irrevocable, he had not 
a good equitable defence to ejectment, since the 
contract with him was entire, Sc an inseparable 
part of it related to person^ service ; applt. 
accordingly could not obtain specific performance 
thereof, Sc therefore could not obtain an injunction 
against an action of ejectment.— -F rith p. Frith, 
[1906] A. O. 254 ; 76 L. J. P. 0. 50 ; 94 L, T. 383 ; 
64 W. R. 618 ; 22 T. L. R. 388, P. 0. 

Annotation : — ^Beld. Prosperity v, Lloyds Bazik (1923), 39 

T. L. R. 372. 

668 . -.1 — Pltf. having borne the expense 

of traming deft, as a boxer from 1911 to 1914, 
deft, in 1914 entered into an agreement with pltf. 
in the following terms : ” In consideration of the 
sum of 105. Sc also in consideration of your many 
services rendered & to be rendered to me, 1 under- 
take that you shall have the sole arrangements of 
matching me for all my boxing contests Sc engage- 
ments during the period of the next seven years, Sc 
« • . 1 undert^e that . . • you are to benefit to the 
extent of 60 per cent, of any purses put up for 
me above the sun of £25 Sc in other specified ways.” 
In Dec. 1919, deft, declined to employ pltf. any 
longer. Pltf. now moved in this action for an 
interim injunction to restrain deft, from entering 
into any boxing engagement except such as had 
been, or should be, arranged for him through 
pltf.: — Mdd: (1) although an implied negative 
agreement to employ no one but pltf* for arranging 
boxing engagements might be inferred from the 
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word ** 8ol6»’* no iojunction could be gifted in 
the absence of an Independent negative stipulation 
to that effect ; (2) the services to be rendered by 
pltf* were left so undefined that the agreement 
lacked mutuality^ & for this reason also the ct. 
should, in its diroretion, refuse any injunction. 

The authorities support the view that the ct. 
will not grant an injunction upon such a contract 
as this (Bussell, J.). — ^Mobtimbr v. Beckett, 
[1920] 1 Oh. 671 ; 89 L. J. Oh. 245 ; 123 L. T. 27 ; 
64 Sol. Jo. 341. 

8ee^ also, Nos. 635, 644, ante, cfc compare, Nos. 
698, 700, 701, 706, poet. 


Sub-sect. 4. — Oontkact with Provision fob 

Payment on Breach. 

Whether liquidated damages or penalty, see 
Damages, Vol. XVII., pp. 136-153, Nos. 422-540. 

664 . Sum payable as damages — ^Whether court 
will interfere.] — The ct. will interfere by injunction 
to restrain the breach of an agreement with a pro- 
viso for the payment of a penalty upon breach, 
unlep such penalty is plainly intended by the 
parties to be liquidated damages.— Olabk v. 
Watkins (1863), 1 New Rep. 227 ; 7 L. T. 616 ; 
11 W. R. 253 ; on appeal, 1 New Rep. 342, L. JJ. 

Annotations : — ^Mentd. Allen v. Taylor (1870), 39 L. J. Ch. 

627 ; Dales v. Weabor (1870), 18 W. R. 993. 

666. ; ^.] — An infant entered into a 

contract with his employers, milk sellers, not to 
carry on a milkman’s business within a distance 
of two miles nor to solicit his employers’ customers, 
“ under a penalty of £200 to be recovered as & 


by way of liquidated damages & not by way of 
penalty.” In an action for an injunction to 
restrain the infant from carrying on a milkman’s 
business within the specified distahce ; — Held : the 
contract was binding on the infant, the claiwe as 
to the payment of the £200 only bin^ng him to 
pay the damages actually caused by liis breach of 
contract, & not being a penalty clause in the 
ordinary sense. — ^Morrison, Fleet d; Co., Ltd. 
V, Fletcher (1900), 17 T. L. B. 95. 

.] — See, also. Bonds, Vol. VI., p. 253, 

Nos. 951-953 ; Agriculture, Vol. II., p. 19, 
Nos. 107, 108. 

Sum payable a penalty — Enforcement by Injunc- 
tion .] — See Deeds, Vol. XVII. y pp. 403, 404, Nos. 
2123-2131. 

Whether covenantor can elect to break 

covenant .] — See Deeds, Vol. XVII., pp. 402, 403, 
Nos. 211.3-2117. 

Whether penalty recoverable In addition to 

equitable remedy .] — See Deeds, Vol. XVII., pp. 
403, 404, Nos. 2118-2122, 2128. 


Sub-sect. 6. — ^Building Contracts. 

See Building Contracts, Vol. VII., pp. 401 
et aeq. 


Sub-sect. 6. — ^Express Negative Covenants. 

A. In General . 

666.. Enforcement by court.] — Doherty v. 
Allman, No. 14, ante. 


PART X. sect. 2, SUB-SECT. 4. 

664 i. Sum payable as damages — 
Whether court will interfere. \ — L. bound 
hiinself to H. under articles of clerk - 
ship, & in addition to the usual 
coTonants, that on admission as a 
solr. he would not praetlse in the town 
of T. or within a radius of 60 mUes 
thereof, & that ho would pay the sum 
of £2,000 as liquidated damaaros to 
H. on breach of this covenant : — Held : 
the £2,000 was not to bo considered 
as the price on payment of which L. 
would be entitle to so practise, & 
a permanent injunction should bo 
granted. — Hamilton v. Lkthbridob 
(1912), li O. L. R. 238.— AUS. 

664 ii. .) — Deft, agreed to 

serve pltfs., with special stipulations 
as to not serving customers on his own 
behalf. Sc in case of any breach he 
would forfeit 150 : — Held : pltfs. wore 
at liberty to waive their claim for 
damages. Sc elect to have relief by 
injunction. — Tobonto Dairy Co. v, 
Gowans (1879), 26 Gr. 290. — CAN. 

664 Ui. HeW ; as the 

arties had agreed in the contract for 
quidatod damages in case of breach, 
the ot. would not grant an injunction. 
— ^Vanoouvkb Island Milk Pro- 
ducer's Assoon. V. Alexander (1922), 
30 B. O. R. 524.— CAN. 

6641V. .] — Whore the 

covenant is not to do a particular aot, 
Sc a peniUty or forfeiture is annexed to 
the doing of that aot, this penalty does 
not authorise the party to do the aot : 
Sc before the aot is done the ot. will 
restrain him by injunotion. — French 
V, Macalb (1842), 2 Dr. & War. 269.— 
IR. 

664 V. .] — ^Alease oontained 

a oovenant that a house, to be built 
im me d i ately adjoining the house in 
which the lessor lived, should be built 
fitter a prived» family, under a penalty 
ot £10 yearly additional rent, unless 
the lessor should oonvert his house to 
any pubUo use: — Hdd: the lessor 


was not restricted to suing for the 
additional rent, but was entitled to 
an injunotion to rostrain the tenants 
eon verting the house into a public* 
house. — Bray v, Fogarty (1870), 4 
I. R. Eq. 544, — IR. 

664 vi. .] — ^Whore it was 

stipulated in a contract between a 
tailor in L. Sc his agent in E., that the 
latter should not oxeroiso the trade of 
a tailor in E. for a period of twelve 
months after the agency should cease. 
Sc the agent bound himself in the sum 
of £200, ** to be taken Sc considered as 
liquidated damages, Sc not as in 
terrorem, or by way of penalty " ; 
& the agent openly exeroised the trade 
within the twelve months : — UeJd : 
hill of suspension should be passed, 
Sc interdict granted on caution, though 
the agent msisted that nothing but 
damages could be claimed. — Curtis v. 
Sanderson (1831), 10 Sh. (Ct. of Sess.) 
72, — SCOT. 

PART X. SECT. 2, SUB-SECT. 6.— A. 

666 i. Enforcement hy court.] — A 
mtge. to a brewery of an hotel held 
upon a lease contained a covenant by 
the mtgor. that during the continuance 
of the lease he would deal exclusively 
with the mtgoe. for all colonial heor 
sold upon the mortgaged promises : — 
Held: an injunction restraining the 
mtgor. from purchasing beer from 
any one but the mtgee. should be 
refused. — ^Perth Brewery <50. v, 
Simms (1903), 5 W. A. L. R. 24.— AUS. 

666 il. .] — ^Nimmonb V, Gilbert 

(1907), 6 W. L. R, 631.— CAN. 

666 lii. International CtoAL 

&: Goke Go. v, Trellb (1008), 7 W. L. R. 
264 : 1 Alto. L. R. 170.-^AN. 

666 iv. .1 — ^Action for injunotion 

restraining defts. from erring an 
apartment house upon oertoin lands in 
^eged breach ot oovenant, the lands 
being granted ** to be used only as a 
site for a detached brick or stone 
dwelling Louse,” but there being no 


express covenant to the same effect 
in the deed. Pltf. had purchased 
other lands in the same street from the 
same grantor subject to similar re- 
strictions, & had obtained from the 
grantor's logtd representatives an 
assigmment of the right to enforce the 
covenant : — HeJd : mjunction should 
bo granted. — ^Pearson r. Adams (1912), 
22 O.W. R.909; 3 0.W. K. 1660: 27 
O. L. R, 87 ; 7 D. L. R. 139.— CAN. 

666 V. .1 — The owners of a 

patented article & a retail dealer 
entered into an agreement by which 
the owner was to supply the artimes 
to the dealer for a certain time, the 
dealer agreeing to handle the owners' 
artldes exclusively : — Held : such ^ 
agreement would bo enforced by 
injimotion restraining the dealer npm 
selling the goods ot a trade competitor 
of the owners, — Berliner Gbam-o- 
PHONE Go. V . Scythes (1916), 34 
W. L. R. 1216.— CAN. 

666 vi. .] — ^Where, fiiftor the 

entering into of a oovenant restricting 
the use to whioh the land comprised 
in a building scheme may be put, there 
has boon a general ohanire in t^ 
character of the neighbourhood, the 
ct. will not enforce tho covenant. — ■ 
Gowan V. Ferguson (1919), 46 O. L. R. 
161 ; 15 O. W. N. 425 ; 48 D. L. R. 
616.— CAN. 

666 vii. .] — A ct. will by injunc- 
tion restrain deft, from buying material 
from other persons in breach of his 
contract for a oertoin period to buy 
only from pltf., where it is important 
in pltf.'s interests that suoh contcaot 
be carried out. — Toronto Type 
Foundry Go., Ltd. v. Lsaoh, 11920] 
2W.W. R. 18.— CAN. 

666 vili. .1 — Deft, oontvksted to 

use “ exclusively ” pltf.'8 really -prints 
in publishing his local newspaper, 
without lurther stipulation that he 
would not xuse any others: — Held: 
deft, riiould be restrained from using 
other ready-prints. — ^T oronto Typs 
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Injunction. 


Sect* 2. — Contract: Sub-sect. 6, A,, B,, C* dn D.] 

667. No privity of contract — Discretion of 

court.] — The ct. has a judicial discretion with 
regara to granting an injunction to prevent the 
breach of a restrictive covenant, where there is 
no privity of contract between the parties ; & it 
will not grant an injunction where no damage can 
be proved by the person seeking to enforce the 
covenant & the breach is not of a kind to cause 
any nuisance or annoyance. — K elly v. Barrett, 
[1924j 2 Ch. 370 ; 94 L J. Oh. 1 ; 132 L. T. 117 ; 
40 T. L. R. 050 ; 68 Sol. Jo. 064, C. A. 

668. .] — Lord Strathcona S.S. Co. v. 

Dominion Coal Co., No. 724, post, 

B, Proof of Damage. 

669. Whether necessary.] — Dickenson v. 
Grand Junction Canal Co.,’ No. 679, post. 

670. .] — The purchaser of a plot of land, 

part of an estate laid out for building, covenanted 
with the vendors, who were the mtgoes. in fee in 
possession of the estate, their heii*s & assigns, not 
to erect any building *’ on his plot nearer to the 
road in which it was situate than the line of 
frontage of the then i^resent houses in that road, 
which houses were about 40 feet apart, & about 
80 feet from the road. He then erected two houses 
on his plot, each of which had a bay window 
13rojecting 3 feet beyond the line of the existing 
houses, & carried from the foundation up to the 
roof. Upon bill for injunction filed by the trans- 
feree from the mtgees., & by a subsequent pur- 
chaser from them of a contiguous plot, who had 
entered into similar covenants : — Held : there 
being a clear breach of covenant, the covenantees 
were entitled to their injunction without the 
necessity of showing damage. 

There was distinct notice given & persisted in 
from beginning to end, by reason of which deft, 
must be taken to have done everything at his own 
peril ; even to the extent of the ct. interfering by 
mandatory injunction (Hal!., V.-C.). — ^Manners 
(Lord) v. Johnson (1875), 1 Ch. D, 673 ; 45 
L. J. Ch. 404 ; 40 ,T. P. 345 ; 24 W. R. 481. 
AnnotaHona : — ConBd. Sharp r. HarrlBon, fl922] 1 Ch. 502. 
Mentd. Long Eaton Recreation Grounds Co. u. Mid. Ry. 
(1901), 71 L. J. K. B. 74. 

671. .] — (1) Where the vendors of land 

have covenanted with the purchaser against the 
carrying on of certain trades upon other parts of 
the land the purchaser is not prevented from 
obtaining an injunction against an assignee of 
other part of the land because he has not attempted 
to prevent previous unimportant breaches of the 
covenant. 

A covenant had been entered into not to sell 
wines & spirits on certain premises ; — Held : the 
(!Ovenantee, by not interfering with the sale of 
British wines to a limited extent, did not lose his 
right to an injunction to restrain a more extensive 
breach. 

(2) An assignee of land with notice of a covenant 


is subject to the same measure of relief as if he 
had been party to the covenant dt the covenantee 
suing on breach of covenant is no more boimd to 
prove substantial damage in one case than in the 
other.—RiCHARDS v. Revitt (1877), 7 Ch. D. 224 ; 
47 L. J. Ch. 472 ; 37 L. T. 632 ; 20 W.* R. 160. 

Annotaiima :—Aa to (1) Eeld. Renals v. Ooullahaw (1878), 
38 L. L 503: Meiidith u. Wilson (1893), 69 L.^. 336. 
Aa to (2) Reid. Formby v. Barker (1903), 89 L. T. 249 ; 
Osborne v. Bradley, [1903] 2 Oh. 446 ; Elston v. Re^her, 
11908] 2 Ch. 374 ; Sharp v. Harrison, [1922] 1 Ch. 602. 

g72, .] — Doherty v. Allman, No. 14, 

ante. 

678. ,] — ALTJ5N V. Seckham, No. 619, 

ante. 

674 . ,] — Proof of damage is not necessary 

for the granting of an injunction in a case in which 
the parties to a contract foi* valuable consideration, 
with their eyes open, contract that a particular 
thing shall not be done (Vaughan Williams, 
L.J.). — Formby v. Barker, [1903] 2 Ch. 539 ; 72 
L. J. Ch. 716 ; 89 L. T. 249 ; 51 W. R. 646 ; 47 
Sol. Jo. 690, C. A. 

AnnotaJtvma: — ^Beld. Brigg r. Thornton, [1904] 1 Ch. .386; 
Re Nisbot &; Pott's Contract (1906), 75 L. J. Ch. 238 ; 
Elliflton V. Reachor, [1908] 2 Ch. 665 ; Oholsham v. Wold- 
ingham Assocu. v. Hayward (1911), 76 J. P. 52 ; L. C. 0. 
V. Allen (1914), 3 K. B. 642 ; Ives v. Brown, [1919] 
2 Ch. 3i4 ; Northbourno v. Johnston, [1922] 2 Ch. 309 ; 
Chambers v. Randall, [1923] 1 Ch. 149 ; Msntd. L> C. C. 
V. Cannon Brewery Co., [1911] 1 K. B. 235 ; Lord Strath- 
oonA H.S. Co. V. Dominion Coal Co. (1925). 42 T. L. R. 86. 


676, .] — An injunction restraining the 

breach of restrictive covenants may be granted 
without proof of substantial damage, though 
where pltf.’s right is equitable only the ‘ ct. 
may more readily award damages. — Elliston v. 
Reacher, [1908] 2 Ch. 665 ; 78 L. J. Ch. 87 ; 99 
L. T. 701, C. A. 


Annotatiema : — Consd. Sharp v. Harrison, [1922] 1 Ch. 502. 
Bold. Westhougiiton U. C. v. Wigan Coal & Iron Co., 
119191 1 Oh. 159 ; Kelly v. Barrett, [1924] 2 Ch. 379. 
Mentd. Reid v. Biokerstaff, [1909] 2 Ch. 306 ; WU16 v. 
8t, John, [1910] 1 Ch. 84 ; Wilkes v. Spooner, [1911] 2 
K. B. 473. 


676. .] — Sharp v. Harrison, No. 681, 

post. 

677. Suit by reversioner.] — The ct. will 

not at the instance of a person having a mere 
reversionary interest in the freehold, interfere to 
restrain the breach of a covenant entered into by 
the tenant with the lessor against carrying on a 
business upon the demised premises, unless special 
damage is shown. — Johnstone v. Hall (1866), 2 
K. & J. 414 ; 26 L. J. Ch. 462 ; 27 L. T. O. S. 
230 ; 20 J. P. 579 ; 2 Jur. N. S. 780 ; 4 W. R. 
417 ; 69 E. R. 844. 

AnTiotationa ; — Consd. Holloway r. Hill, [1902] 2 Ch. 612. 
B^d. German v. Chapman (1877), 7 Ch. D. 271. Mentd. 
Wilson V. Church (1879), 13 Ch. D. 1. 

Damage very slight.] — See No. 683, post. 


C. Breach Beneficial or Not Injurious to Plaintiff. 

678. General rule.] — Injunction granted, pro- 
hibitory in form, but mandatory in its effect. 
Tenant of a mine restrained, on motion, from 


Foundry Co., Ltd. v, Juokss, [1920] 
2 W. W. R. 22.--CAN. 

666 ix. .] — Mines were demised 

by pltfs. for a term determinable upon 
three months* notice. There was a 
covenant that if the notice of surrender 
were given by the lessees, the 
maohinery should not be removed for 
six months after notice given. The 
assignees of the lessees served notice 
on Apr. 2, of their intention to 
Burronder ; & in Sept, were removing 
the maohinery from the mines : — 
Held .* injunction should be granted for 
six months dating from Apr. 2. — 
Hamilton v. Dunsfobd (1857), 6 


. Ch. R. 412.--IR. 

PART X. SECT, 2, SUB-SECT. 6.— B. 

669 i. Whether neceaaary ,] — Breach 
of a mutnal covenant with each other 
by persons engaged in the same trade 
not to carry on a oertain branch of that 
trade for such time as an incorporated 
CO. which they were then rni ftiTi g to 
form for the purpose of carrying on 
that particular branch of their common 
trade, should continue to carry it on, 
may be restrained by injunction in 
an action by one or more of tbe other 
peurties thereto though no actual 
damage is proved to have resulted 


from the broach. — MgCaubland v. 
Hill (1896), 23 A. R. 738.— CAN. 

669 ii. .] — ^An agreement super- 

added to a contract of sale of land, 
that the purchaser shall not allow the 
sale of intoxicating liquor on the land 
without the permission of the vendor, 
is binding upon the exor. of the pur- 
chaser. Interdict granted restralnhog 
the oxtrlx. of the purchaser from 
selling intoxicating liquors on the land 
sold 'mthout proof of pecuniary damage 
to the vendor. — Stbttlerville Con- 
bistort V. Bosman (1893), 10 S. C 
67.— S. AF. 
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permitting a communication with an adjoining 
mine to continue open, &: water to flow through 
the same, the effect intended being to compel 
defts. to close the communication. 

Pltfs. have a right to insist on their own view 
of their own interest, So even if the violation of the 
covenants should be as beneffcial to them as has 
been argued on the other side, they may neverthe- 
less choose to insist on having the terms of the 
contract strictly obeyed. . . . 

If parties come So ask for an injunction ex parte 
the ct. looks most minutely to the time in which 
they have permitted the matter complained of to 
proceed, & will not allow them to obtain an in- 
junction in the absence of the other party, when 
they have themselves, for some time, acquiesced. 
It is quite reasonable that that should be so, 
because the granting of an injunction ex p, is 
the exercise of a very extraordinary jurisdic- 
tion (Lanodalb, M.R.). — ^Mexborough (Eabi..) v . 
Bower (1843), 7 Beav. 127 ; 49 E. R. 1011 ; on 
appeal^ 2 L. T. O. S. 205, L. C. 

Annotation : — Refd. Bowser v. Maclean (1860), 2 Do G. F. 

&: J. 415. 


679 . -.] — A contract was entered into 

between a canal co. So pltfs., the owners of paper 
mills, as to the mode of enjoyment of the waters 
by which both were supplied. The co. did acts in 
violation of the contract : — Held : it was no 
answer, upon a bill for a perpetual injunction, to 
say that the acts proposed would not bo injurious, 
or even to prove that they were beneficial to pltfs. ; 
So tlie ct., although no evidence was given of any 
actual damage done, made a decree for a perpetual 
injunction. — Dickenson v. Grand Junction 
Canal Co. (1852), 15 Beav. 260 ; 51 E. R. 538. 


AnnotcUipna : — Distd. Ingram v. Morecraft (1863), 33 Beav. 
49. Folld. Loecjh v. Sohweder (1874), 9 Ch. App. 465, n. 
Redd. Manners r. Johnson (1875), 1 Ch. D. 673. 


680 . -.1 — A. sold a piece of land to C. & 
covenanted for quiet enjoyment. Afterwards A. 
raised the level by 3 inches of a brook running 
past C.’s grounds through liis, A.’s, property : — 
Held : this was not a proper subject of complaint 
for the interference of the ct. — Ingram v. More- 
craft (1863), 33 Beav. 49 ; 55 E. R. 284. 

681. ,] — ^Where deft, commits a breach of 

a negative legal covenant after warning, pltf. is 
“ speaking generally entitled to a mandatory 
injunction without proving damage. But if deft, 
proves that no damage lias been occasioned & 
offers undertakings that will effectually prevent 
any future damage by the continuing breach, & 
the granting of a mandatory injunction would 
inflict damage on deft, out of all proportion to the 
relief given to pltf., the ct. ought to refuse it. 

Pltf.’s So deft.'s houses were separated by a 
narrow passage belonging to pltf. from whom 
deft, had purchased her house with two second 
floor windows overlooking the passage. In 
defiance of a covenant in her conveyance So 
notwithstanding pltf.’s repeated warnings deft, 
in converting her house into flats opened a frosted 
window in the first-floor flat overlooking the 
passage So immediately opposite pltf.’s lavatory. 
Pltf. claimed a mandatory injunction So damages. 
Five months after the writ deft, let the flat on a 
five years* lease to a tenant, who was not made a 
party to the action. Pltf. attempted but failed 
to prove that his house would be depreciated in 
value. Deft., on the other hand, besides proving 
that no depreciation whatsoever would be caused, 
offered at the trial to give any undertakings 
necessary to prevent the acquisition of an ease- 
ment, to keep the window frosted, &, subject to 
her tenant’s consent, to fasten up the lower part, 


J. — ^VOL. xxviu. 


So merely keep an internal fanlight at the. top. 
Pltf., however, declined to make a new bargain 
at the trial So pressed for a mandatory injimction : 
— Held : having regard to all the cncumstances. 
including the absence of damage, the five years^ 
tenancy in a non-party. So deft.’s proposed under- 
takings which the ct. accepted, it would not be right 
to grant a mandatory injunction, but it would be 
sufficient to declare that the opening of the window 
was a breach of covenant, So to give pltf. 40s. 
nominal damages So costs for that breach. Deft.’s 
undertakings would be embodied in the order. — 
Sharp v. Harrison, [1922] 1 Ch. 502 j 91 L. J. Ch. 
442. 

682. .] — Kelly v, Barrett, No. 667, 

ante, 

D, Public Convenience, 

683. General rule.] — (1) A railway co., for the 
purpose of constructing its line, entered into 
agreement with pltf. for the purchase of certain 
lands belonging to him. So in the conveyance cove- 
nanted not to raise “ any building or erection ’* of 
more than a certain height within a certain distance 
of pltf.’s property. The agreement contained, 
after the words “ building or erection ” the words 
“ except the said railway,” but these latter words 
were not in the conveyance : — Held : although a 
portion of the viaduct had been already raised 
within the prohibited limits, its toleration by pltf, 
did not bind him to tolerate every other infringe- 
ment of the covenant. The ct. would not refuse 
to interfere on the ground that the aggrieved 
party might have already permitted some other 
infringement of the covenant. 

(2) Semble : there may be cases in which the ct. 
will refuse interference on the sole ground that the 
damage occasioned by the breach is exceedingly 
small ; but the evidence must put it beyond doubt 
that such is the case. 

Whether there are or may be any cases in which 
it is so clear that the damages to arise from breach 
of the covenant would be inappreciable, So in 
which this ct. would, on that ground alone, refuse 
its interference, I am not prepared to say. Possibly 
there may be such a case ; but such cases, if suen 
there be, must be free from all possible doubt. It 
must be clear that there is no appreciable, or, at 
all events, no substantial damage, before this ct. 
would, upon the ground of smallness of the 
damages, withhold its hand from enforcing the 
execution of the covenant (Turner, L.J.). 

(3) Seynhle : although the performance of a 
covenant, which is valid at law, may ^ occasion 
great loss to the covenantor & serious nuschief to 
the public. So the damage occasioned by its breach 
may be susceptible of pecuniary compensation, 
the ct. will not, on those grounds, refuse to exercise 
its jurisdiction to restrain a breach thereof. — 
Lloyd v. London, Chatham So Dover Ry. Co. 
(1865), 2 De G. J. So Sm. 568 ; 6 New Rep. 64 ; 
34 L. J. Ch. 401 ; 12 L. T. 363 ; 29 J. P. 743 ; 
11 Jur. N. S. 380; 13 W. R. 698; 46 E. R. 
496, L. JJ. 

684. .J — In an action brought to obtain a 

mandatory injunction to compel defts. to ptdl 
down a goods station & cattle sheds which they 
had erected 140 y«ards from Bala station, in the 
face of a private Act which provided, ” that at 
that station there should be no goods or cattle 
station, etc.” pltf. had not objected to the build- 
ings until they were nearly completed, ow^g to 
his being abroad at the time. So ignorant on their 
erection until his return. Defts. contended that 
the buildings in question had not been erected 
“ at ” the station, as they were 140 yards off ; 

o a 
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that, if they had been, it was for the public con- 
venience they should be there, & that pltf. was 
precluded by his acquiescence from now obtaining 
a mandatory injunction to remove : — Held : by 
the Act defts. had made a statutory contract not 
to do what the ct. was of oipnion they had done, 
so that the question of public convenience did not 
apply, & the acquiescence of pltf. was not such as 
would preclude him from obtaining the injunction, 
but the ct. would grant one, compelling defts. to 
remove the buildings as prayed. 

Defts., who had completed their building . . . 
cannot say that by reason of anything done by 
Itf. they have expended money because they had 
een warned what the construction put upon the 
Act of Parliament by pltf. was (Chitty, J.). — 
Prick r. Bala & Pestiniog By. Co. (1884), 60 
L. T. 787. 

E, Particular Covenants, 

685. Not to ring church hells.] — Pltf.’s house 
being so near the church that the five o’clock bell 
rung in the morning disturbed her, pltf. came to 
an agreement in writing with the chm*chwardens 
& inhabitants at a vestry, that pltf. would erect 
a cupola & clock at the church, & in consideration 
thereof the five o’clock bell should not be rung 
in the morning : — Held : this was a good agree- 
ment, binding in equity. — ^M artin v, Nutkin 
( 1724), 2 P. Wms. 266 ; 24 E. R. 724. 

AnnoicUions : — Consd. Dietncheen v. Cabburn (1846), 2 Ph. 

62 ; Loud v. Murray (1851), 17 L, T. O. S. 248. Apld. 

Luuiley v. Wagmer (1852), 1 De G. M. 8c Cl. 604. 

686. Not to publish — Private letters.] — 

V, Eaton (1813), cited in 2 Ves. & B. at p. 23 ; 36 
E. R. 227, L. C. 

Annotation : — Distd. Perceval v. Pblpps (1813), 2 Ves. & B. 

19. 

687 . Books or periodicals.] — An author 

having sold the copyright of a work publi^ed 
under his own name, & covenanted with the 
purchaser not to publish any other work to 
prejudice the sale of it. Sentble: another pub- 
usher, who had no notice of this covenant, will be 
restrained from publishing a work subsequently 
purchased by him from the same author, & 

ublished under his name, on the same subject, 
ut under a different title, & though there be no 
piracy of the first work. 

If pltf., who has obtained an injunction, mis- 
represents to the public what has been done by the 
ct., & deft., to correct that misrepresentation, 
does an act, which, in strictness, is a breach of the 
injunction, the ct. will not entertain any complaint 
against him on the part of pltf., for such a breach, 
— Barfield v. Nicholson (1824), 2 Sim. & St. 1 ; 
2 L. J. O. S. Ch. 90 ; 67 E. B. 246. 

AnnokUions : — Retd, Ainsworth v. Bentley (1866), 14 W. 11. 

630. Mentd. Shepherd v. Conquest (1866), 17 C. B. 427 ; 

Notta^ V. Jackson (1883), 62 L. J. Q. B. 760 ; Allalo 

V, Lawrence & BuUen, (1903) 1 Ch. 318 ; Tate v. Full- 

brook (1908), 98 L. T. 706. 

888. .] — Pltf. in 1867 purchased the 

copyright of an illustrated weekly publication 
(not a newspaper) from deft., who covenanted 
not to publish or join in publishing any periodical 
of a similar description. In Apr. 1868, a precisely 
similar weekly publication, with a different title, 
was commenced by a third person from the office 
of deft. ; & in May, 1869, a daily newspaper, at 


the same price as pltf.’s publication, So with the 
same title, altered only by prefixing to it the word 
** Daily,*’ was advertised ^ deft, as about to be. 
published by him at his omce. Pltf. filed his bill 
for an injunction, which was granted; &, on 
pltf.’s undertaking to abide by the order of the ct. 
as to damages, So to begin an action against deft, 
within one week, the order was confirmed. — 
Ingram: v . Stiff (1869), 33 L. T. O. S. 195 ; 6 
Jur. N. S. 947, L. JJ. 

Annotations : — ^Distd. Walter v, Emmott (1886), 64 L. J. Ch. 

1059. Bald. Borthw'ick v. Evening Post (1888), 37 Ch. 

D. 449. 

689. .] — (1) An agreement by a 

publidier not to publish in future a magazine of a 
particular description, is analogous to an agree- 
ment by a tradesman not to deal in a particular 
article, &, like this latter agreement, is not void 
as a too general restrain on trade. On an inter- 
locutory application for an injunction to restrain 
the breach of such an agreement by the publica- 
tion of a certain named magazine, or any other 
magazine coming within the description contained 
in the agreement, the publication of the named 
magazine only will be restrained. On an inter- 
locutory application for an injunction to restrain 
the publication of a magazine, the ct. will not 
take so harsh a step as to suspend the publication 
altogether until the hearing of the cause. 

(2) The argument that a person, by offering to 
accept a cert^ sum of money as the price of his 
abstaining from taki^ proceedings, has shown 
that the harm he anticipates is not irremediable. 
So that therefore he ought not to apply for an 
injunction, does not go far with the ct. — ^Ains- 
worth V. Bentley (1866), 14 W. R. 630. 

890. .] — Stanley v. Troup (1889), 

5 T. L. R. 635. 

See, fuHher, Copyright, Vol. XIII., pp. 221 
et aeq, 

691. Judgment debt.] — (1) J. being in- 

debted to T., an agreement was entered into, by 
which a judgment for the whole amount was to be 
signed, but not entered up, against J,, for securing 
the payment of the debt by instalments, T. agree- 
ing not to enter up judgment (so €ks to get into the 
Tradesman’s, etc., Circular) nor publish it in any 
way. Shortly afterwards T. threatened to sell 
the judgment debt at the periodical sale of M. So 
Co., which would necessarily involve by the 
advertisements, etc., the publication of J.’s 
indebtedness. The ct., being of opinion that this 
threat was not bond fide for the purpose of sale but 
for the purpose of getting better terms from J., 
restraint such publication by injunction. 

(2) J. having in the first place obtained an 
ex p, injunction, T. offered immediately Sc before 
any further expenses were incurred, to submit to a 
perpetual injunction, but refused to pay any costs. 
J. thereupon brought the point to a hearing : — 
Held : J. was entitled to the costs up to the 
hearing. — ^Jamieson v . Teague (1867), 8 Jur. N. S. 
1206. 

692. Partieular facts.] — Publication of 

facts contrary to agreement restrained, ex p,, 
although occasioned by a very small difference in 
money arrangements. — ^Anon. (1867), 3 Jur. N. S. 
686 . 

698. Not to ap]^ for Act of Parliament — 
Jurisdiction of court to prevent breadi.] — (I) The 
ct. has undoubted jurisdiction to prevent t^ 
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f. Afpreemeni wtth theatrical manaaer 
not to perform on 

actor agreed to serve pltf. who was a 


theatrleal manager, for two years So 
covenanted that he would not during 
the oontlnuance of the agreeme^. 
pmom In any mannear other tiMtn tor 
the benefit of idtf.;— Re«.- an in- 


junction would lie to prevent breach 
of the covenant. — H au^am v * Habvby 
(1001). 1 S. R. N. S. W. 166; 18 
N. a W. w. n. SS6.— Alia 
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bretusil of an agreement not to apply for an Act 
of Parliament ; but where the agreement was not 
to apply tp Parliament for a measure affecting the 
pubno b^eht, the ct. declined to interfere. 

(2) Applications to Parliament on public & 

g rivate grounds distinguished. The latter may, 
1 a proper case, be restrained ; the former cannot, 
in any case, be restrained by injimction. — 
Lancaster & Oarliblb Ry. Co. v. North 
Western Ry. Co. (1866), 2 K. & J. 293; 26 
L. J. Oh. 223 ; 4 W. R. 220 ; 69 E. R. 792. 


to (1) Consd. Steele v. North Metropolitan 
Ry. (1867), 2 Ch. App. 237 ; Re London, Chatham &. Dover 
Ry. Arrangement Act, Ex p. Hartridgre & Allender (1869), 

I* Mentd. Hare v. L. & N. W. Ry. 

(1861), 30 It. J. Ch. 817. 


694. When public interest affected- 

Court will not Interfere.] — ^Lancaster Sd Carlible 
Ry. Co. V. North Western Ry. Co., No. 693, ante, 

SeCt also. Nos. 911-919, post. 

696. Not to give notice to treat.] — Bbecham 

V, Lastingham & Rosbdalb Light Ry. Co., [1907] 

W. N. 101. 

696. Not to increase tolls.] — By a Bridge Act 
it was enacted that tolls not exceeding the tolls 
specided in the schedule to that Act be demanded 
& ta^en by such person as the comrs. should 
appoint for e^h & every time of passing over the 
biidge ; provided that tolls should only be payable 
once on the same day in the case of foot passengers, 
private carriages not plying for hire, & carts, 
notwithstanding that they might pass or repass 
more than once on the same day. By the schedtile 
to the Act a toll of 6d, was payable for every horse 
drawing a carriage. Deft, tendered for the tolls 
on the footing, as he alleged, of the above pro- 
visions ; the comrs., by lease demised to deft., 
at an annual rent, the toUs which were or could 
then be demanded & taken, subject to all statutory 
restrictions & exemptions, & so as such tolls to bo 
taken during the demise should not be increased 
beyond the tolls then levied. At the date of the 
lease one toll only was demanded in respect of a 
hackney carriage posing over the bridge with 
passen^rs & returning with the same passengers 
or without passengers on the same day, & no toll' 
was demanded in respect of a hackney carriage 
passing without passengers. Deft, proposed to 
charge a toll in the case of a carriage plying for 
liire every time it crossed the bridge. Thereu^n 
the comrs. brought an action claiming an injunction 
to restrain him from so doing. Deft, counter- 
claimed that the lease might be rectified on the 
ground that it did not give effect to the contract 
between the comrs. & himself by their acceptance 
of his tender for the tolls : — Held : the proposed 
increase of the tolls was not permissible, having 
regard to the terms of the lease. — CJonway Bridge 
OoMKS. V, Jones (1910), 102 L. T. 92 ; 26 T. L. R. 
269, C. A. 

Covenants restraining user of land.] — See 
Landlord & Tenant ; Sale of Land. 

Farming covenants.] — See Agriculture, 

Vol. IL, pp. 19, 20, 26, 56, Nos. 114, 120, 147, 300. 

Restraint of bulling.] — See Landlord & 
Tenant ; Sale of Land. 

Restraint of particular trades.] — See Landlord 
& Tenant ; Trade & Trade Unions. 

Restraint of trade generally.]— Trade & 
Trade Unions. 

Covenants In separation deeds.] — See Husband 
& Wife, Vol. XXVI., pp. 243, 244, Nos. 2135-2149. 


Sub-sect. 7, — Ck>NTRACTS Containing Both 
Positive and Negattve Covenants. 

A , In OeneraL 

697. Whether breach of negative covenants 
restrained.] — ^In adjudicating upon covenants in 
the nature of restrictive covenants, where w 
affirmative covenant has a negative element in 
it, or where a covenant is paitly affirmative Sd 
partly negative, the ct. will in a proper case enforce 
the negative x)ortion of the covenant. — Clegg v. 
Hands (1890), 44 Oh. D. 603 ; 59 L. J. Ch. 477 ; 
62 L. T. 602 ; 26 J. P. 180 ; 38 W. R. 433 ; 6 
T. L. R. 233. C. A. 

Annoiatuma .*—^1104. Blrmlnfirham Breweries v, Jameson 
(1898), 78 L. T. 512. Befd. Manchester Brewery Co. v, 
Coombs, [19011 2 Ch. 608 ; L. O. C. v. Allen, [1914] 3 
K. B. 642 ; Barnes v. CJlty of London Real Property Co., 
[1918] 2 Ch. 18. Mentd. White v. Southend Hotel Co., 
[18971 1 Ch. 767 ; British Electric Traction Co. v. I. R. 
Comrs., [1902] 1 K. B. 441 ; Chapman v. Smith, [1907] 

2 Ch. 97 ; Dewar V. Goodman, [1908] 1 H. B. 94 ; Hubbard 
V. Weldon (1909), 25 T. L. R. 356. 

698. .] — ^The ct. granted an injunction to 

enforce a negative covenant entered into by a 
servant in a contract of personal service. — 
Star Newspaper Co., Ltd. v, O’Connor & 
Wbtton (1893), 9 T. L. R. 526. 

699. .] — Gbimston v. Cuninqham, No. 

572, ante, 

700. — Positive covenants unenforceable.]- 

The proprietors of Covent Garden Theatre agreed 
with an actor that he should act for twenty-four 
nights, during a ceitein period of time, at their 
theatre, & that, in the meantime, he should not 
act at any other place in London : — Held : the 
ct. could not enforce the positive part of the 
contract, & therefore, it would not restrain by 
injimction any breach of the negative part. — 
Kemble v, Kean U829), 6 Sim. 333 ; 68 E. R. 
619. 

Annotaiions : — OveH. Lnmley v. Wognor (1852), 1 De 
G. M. & G, 604. Raid. Daggett r. Ryman (1868), 16 W. li. 
302. Mentd. Pickering v. Ely (Bp.) (1843), 12 L. J. Ch. 
271. 

701. .] — (1) Where a party agrees 

not to do a particular act, & there are other terms 
in the agreement which are so vague that the ct. 
cannot enforce them, it will not grant an injunction 
to restrain the breach of the negative term. 

A. agreed to serve B. & C., partners, for six 
years, at a fixed salary, & not to be employed for 
any other person during that time ; at the expira- 
tion of which he was to be admitted into the 
partnership, but no terms were settled. A. left 
the service of B. & C. during the term, & com- 
menced business in the same trade : — Held : both 
parts of the agreement must be taken together, 
as one part could not, on account of its vagueness, 
be enforced, the ct. would not interfere to restrain 
A. from carrying on his business. 

(2) The ct. \^1 not give any assistance to a 
party seeking to enforce a hard bargain. — Kim- 
berley V. Jennings (1836), 6 Sim. 340 ; 5 L. J. 
Ch. 115; 58£. R. 621. 

AniwtcUions : — As to (1) Consd. Dietrichsen v. Cabburu 
(1846), 2 Ph. 52 ; Lumley v. Wagner (1862), 1 De G. M. 
& G. 604. RMd. Daggett v. Ryman (1868), 16 W. R. 
302. Aa to (2) Distd. Cornwall v. Hawkins (1872), 41 
L. J. Ch. 435. Befd. Pickering v. Ely (Bp.) (1843), 12 
L. J. Ch. 271. 

702. — .] — ^A patentee entered into an 

agreement with A. to purchase exclusively from 
hhn all such quantities of a particular article as 
should be used, according to the patent pro- 
cesses, in the manufacture of a certain j; product. 


PART X SECT. 2, SUB-SECT. 7.— A. 

697 1. Whiter breach of negafive 
covtmnia An inJuneUou 


will not be granted restraining the 
breach by a prinoipal of a contract 
0vlng an agent the sole agency for 
the sale ot goods in a speomed area. 


unless the contract contains an express 
negative oonvenant. — ^MacDonald v. 
Casein, Ltd., [1917] 2 W. W. R. 1132 ; 
35 D. L. 11. 443.--OAN. 
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which product the patentee agreed to sell to A. 
exclusively. A. on the other hand, agreed to 
supply the patentee with all such quantities of the 
ilrst*mentioned article as should be required, & 
to purchase from him all the particular product. 
Upon a bill illed by A. to have this agreement 
specifically performed : — Held : the ct. had no 
jurisdiction to compel pei^ormance by A. of the 
positive part of the a^cement, & it would not 
therefore interfere by mjimction to restrain the 
patentee from buying from or selling to other 
parties than A. — Hills v. Cboll (1845), 2 Ph. 
(50 ; 1 Coop, temp, Oott. 83 ; 14 L. J. Ch. 444 ; 
5 L. T. O. S. 493; 0 Jur. 645; 41 E. R. 864, 
L. C. 

Annotations : — Consd. liUinley v. Wai^ner (1852), 1 De G. M. 

6 G. 604 ; Hope v. Hope (1856), 22 Boav. 351 ; Catt f). 
Tourle (186U), 4 Ch. App. 654 ; Donnell v. Bennett (1883), 
22 Ch. D. 835. Befo. lliotrichsen v. Cabburn U846), 

7 L. T. O. 8. 445. Mentd. Blackett v. Bates (1865), 1 
Cli. App. 117 ; Bowen v. Hall (1881), 6 Q. B. D. 333. 


703, Entire contract not specifically 
enforceable.] — Where an agreement is so infirm 
that the ct. can decree no substantial pertoimance 
of it, there the parties will be left to their legal 
remedies ; but where there is a clear negative 
agreement on the one side the ct. will not refrain 
from enforcing that agreement by injunction, 
because there may be some positive stipulations 
which the ct. cannot enforce against pltf. 

There is a different rule with respect to injunc- 
tions from that upon which the ct. acts with 
respect to specific performance. Injunction will 
be gi’anted in cases where there can be no specific 
performance. 

The rule respecting injunctions cannot be con- 
fined to cases where there is a positive agreement 
not enforced against pltf. If there is such infiraiity 
in the agreement that the ct. cannot perform the 
whole, it may decline to interfere. But where 
there is a consideration paid for a negative agree- 
ment, or an agreement prohibiting certain acts, the 
ct. will interfere by injunction (Lord Ootten- 
HAM, 0.). — DiBnticnsEN V. Cabburn (1846), 2 
Ph. 52 ; 1 Coop, tetnp. Cott. 72 ; 7 L. T. O. 8. 
445 ; 10 Jur. 001 ; 41 E. R. 861, L. C. 

Annotations : — Consd. G. N. Ry. v, M. 8. & L. Ry. (1851), 

5 De G. & 8itj. 138 ; Donnell v. Bennett (1883), 22 Cli. 1>. 

835. Refd. Waring r. M. S. & L. Ry. (1849), 7 Hare, 482 ; 

Lumley v. Wagner (1852), 1 De G. M. & G. 604 ; Pollard 

V. Clayton (1855), 1 K. &; J. 462 ; Stocker v. Weddorburn 

(1857), 3 K. & J. 393 ; Little v. Klugswood Collierice Co. 

(1882), 20 Ch. D. 733. Mentd. Bowen v. Hall (1881), 

6 Q. B. D. 333. 

704, ,] — The ct. will grant an 

injunction to restrain deft, from violating a 
negative term in an agreement, although the agree- 
ment be such that there can be no specific per- 
formance. — Hopner V. Brodripp (1840), 1 Coop. 
temp. Cott. 89 ; 47 E. R. 761. 

705, ,] — The ct. will grant an 

injunction restraining defts. from acting contraiy 
to a negative agreement, although it cannot 
specifically enforce the performance of the whole of 
the agreement. — Great Northern Ry. Co. v. 
Manchester, Sheffield & Lincolnshire Ry. 
Co. (1851), 6 T)e G. & 8m. 138 ; 18 L. T. O. S. 
344 ; 16 Jur. 146 ; 64 E. R. 1053. 


Annotations : — Mentd. Llanelly Ry. & Dock Co. v. L, & 
N. W. Ry. (1873), 8 Ch. App. 942 ; Waring & GUlow v. 
Thompson (1912), 29 T. L. R. 154. 


706. — - — ,] — W. agreed with L. 

that she, W., would sing at L.’s theatre during a 
certain period of time, would not sing elsewhere 
without his written authority ; — Held : on a bill 
filed to restrain W. from singing for a third party, 
& granting an injunction for that purpose, the 


positive negative stipulations of the agreement 
formed but one contract, & the ct. would interfere 
to prevent the violation of the negative stipulation, 
although it could not enforce the specific perform- 
ance of the entire contract. — L umley v, Wagner 
( 1852), 1 De G. M. & G. 604 ; 21 L. J. Ch. 898 ; 
19 L. T. O. 8. 264 ; 16 Jur. 871 ; 42 E. R. 687, 
L. C. 

Annotations : — Confd. Johnson v. Shrewsbury & Birmlhgham 
Ry. (1853), 3 De G. M. & Q. 914 ; Do Mattos v. Gibson 
(1859), 4 De G. & J. 276 ; Peto v. Brighton, Ucktleld, 
iSc Tunbridge Wells Ry. (1863), 1 Hem. &; M. 468. Dittd. 
Brett V. East India tSc London Shipping Co. (1864), 2 Hem. 
Sc M. 404. Consd. Adamson v. Gill (1868), 17 L. T. 464. 
Apld. Daggett v. Ryman (1868), 16 W. K. 302. Oonsd. 
Montague v. Flookton (1873), L. K. 16 Kq. 189 ; Warne 
V. Koutledgo (1874), L. li. 18 Eq. 407. Apld. Donnell v. 
Bennett (1883), 22 Ch. D. 835. Iwtd. Wliitwood Chemical 
Co. V. Hardman. [1891] 2 Ch. 416. Consd. Lanncr v. 
Palace Theatre Ecoariua & Armstrong (1893), 9 T. L. R. 
165 ; Silvorv. Gatti(1893), 37 Sol. Jo. 776. Apld. “ Star 
Newspaper v. O’Connor & Wetton (1893), 9 T. L. R. 526. 
Distd. Davis v. Foreman, [1894J 3 Cb. 654 ; Mutual 
Reserve Fund Life Assoou. v. New York Life Insce. & 
Harvey (1896), 75 L. T. 528 ; Ehrman v. Bartholomew, 
11898] 1 Ch. 671. Consd. Chapman v. Westerby (1913), 
58 Sol. Jo. 50. Distd. Mortimer v. Beokoti, [1920] 1 Ch. 
571. Consd. Lord Strathoona SS. (yO. v. Dominion Coal 
Co. (1925), 42 T. L. H. 86. Refd. Dollfus v. Plckford 
(1854), 2 W. R. 220 ; South Wales Ry. v. Wythes (1854), 
5 De G. M. & G. 880 ; l^aris Chocolate Co. v. Crystal Palace 
Co. (1855), 3 Sm. & G. 119 ; Stocker v. Weddorburn 
(1857), 3 K. & J. 393 ; Ogden v. Fossick (1862), 4 De 
G. F. & J. 426 ; Feohtcr v. Montgomery (1863), 33 Beav. 
22 ; Messageries Imporiales Co. v. Baines (1863), 7 L. T. 
763 ; Catt v. Tourlo (1869), 4 Ch. App. 654 ; Merchants 
Trading Co. v. Banner (1871), L. R. 12 Eq. 18 ; Cornwall 
V. Hawkins (1872), 20 W. R. 653 ,* Crosse v. Dockers 
(1873), 21 W. H. 287 ; FothorgUlr. Rowland (1873), L. R. 
17 Eq. 132 ; Wolverhampton Sc Walsall Ry. v. L. 8c N. W. 
Ry. (1873), L. R. 16 Eq. 433 ; Piporno v. Harmston 
(1886), 3 T. L. R. 219 ; Lanncr v. Palace Theatre Eocarius 
Sc Armstrong (1893), 9 T. L. R. 162 ; Ryan v. Mutual 
Tontine Westminster Chambers Assocn., [1893] 1 Ch. 116 ; 
Cochrane v. Exchange Telegraph Co. (1896), 65 L. J. Ch. 
334 ; Robinson v. Honor, [1898] 2 Ch. 451: Alexander v. 
Mansions Proprietary (1900), 16 T. L. R. 431 ; Man> 
Chester Ship Canal Co. v. Manchester Racecourse Co., 
[1901] 2 Ch. 37 ; Metropolitan Electric Supply Co. v. 
Ginder, [1901] 2 Ch. 799 ; Vorkshlro Minors* Assocn. 
V. Howden, [1905] A. C. 256 ; Klrohner v. Grubau, [1909] 

1 Ch. 413. Mentd. Stevens v. Benning (1855), 6 De G. 
M. & G. 223 ; Hope v. Hope (1857), 8 Do G. M. & G. 731 ; 
Gladstone v. Ottoman Bank (1863), 1 Hem. & M. 505 ; 
Wilkinson v. Clements 0872), 8 Ch. App. 96 ; Leech v. 
Schwodcr (1874), 9 Ch. App. 465, n. ; Bowen v. Hall 
(1881), 6 Q. B. J). 333 ; Keith, Pi*ow 80 v. National Tele- 
phone Co., [1894] 2 Ch. 147 ; Formby v. Barker, [1903] 

2 Ch. 539. 

707 , ,] — Where a contract con- 

tains both a negative & an affirmative agreement 
the ct. will interfere by injunction to restrain a 
breach of the negative portion of the contract, 
without regard to the question whether or not the 
whole contract is capable of being specifically 
enforced. 

C., a fish curer & smoker, entered into a con- 
tract in writing with D., a manure manufacturer, 
whereby he agreed to sell to D., at a fixed price, & 
for a stated period, all fish refuse not used by him 
in his own business, & not to sell, during the 
stated period, any such fish refuse to any other 
manufacturer. C., having broken his contract by 
selling all his fish refuse to a third party : — Held : 
an injunction must be awarded to restrain such a 
breach. — D onnell v. BENNErr (1883), 22 Ch. D. 
835; 62 L. J. Oh. 414 ; 48 L. T. 68 ; 47 J. P. 342 ; 
31 W. R. 316. 

Annotaiions : — Oonid. Davis v. Foreman, [1894] 3 Ch. 654; 
Grlmston v. Ouningham, [1894] 1 Q. B. 125. Apld. 
Metropolitan Electno Supply CJo. v. Ginder, [1901] 2 Ch. 
799. Meld. Powell v. Hemsley (1909), 78 L. J. Ch. 741^ 

708. Covenants severable.] — If an 

agroement consists of two distinct parts, one of 
which the ct. can enforce, but not the other, & a 
bill is filed, simply for an injunction to restrain 
the violation of the former part, the ct. will grant 
the injunction, notwithstwding it would not 
enforce the ag^emeut in %olfe v. Bolfb 
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15 Sim. 88 ; 1 Coop, temp, Cott. 87 ; 6 
L. T. O. S. 618 ; 10 Jur. 61 ; 60 E. B. 660. 

.;^Ollid. Lumley v. Wagner (1862), 1 De G. 
M. & G. 604. PoUd. Daggett v. Ryman (1868), 17 L. T. 

Tourlo (1869), 4 Ch. App. 654. 
Raid. Newlli^ V. Dobell (1868), 38 L. J. Ch. Ill ; Allen t). 

W. R. 35 ; Smith v. Hancock (1894), 
1 Ch. 209 ; Pearks v. Cullen (1912), 28 T. L. R. 371. 


709. ,] — An agreement was 

entei*ed into between K. & P. that K. should take 
out a patent for purifying paraffin & assign it to 
P . ; that P. thereupon would work it for fourteen 
years, if it could be so long worked at a profit ; 
would not purify paraffin by any other process, 
& would pay to K. a royalty upon all piuified 
paraffin sold ; that P. would keep accurate 
account of all paraffin purified according to the 
patent, render them half yearly Sc verify them, 
& that the provisions of this agreement Sc all other 
provisions usual Sc proper in such deeds should be 
incorporated in the deed of assignment of the 

E atent, such deed to be prepared by counsel to 
e agreed on by the solrs. of the parties. The 
patent was taken out, Sc P. commenced working 
under it, but shortly afterwards abandoned the 
use of the process, alleging that it could not be 
worked at a profit. Sc refused to pay any royalty. 
K. thereupon brought an action at law for royalties 
& recovei^d judgment. Pending this action, P. 
gave^ notice to determine the agreement because 
the invention^ could not be worked to a profit. 
K., after obtaining judgment, filed his bill, asking 
for an account of subsequent royalties, an injunc- 
tion to restrain the deft, from purifying paraffin 
under any other process, Sc for a reference to 
chambers to settle a proper deed of assigmnent, or 
if the ct. should hold the agreement to have been 
determined, then for relief against deft, as an 
infringer of the patent : — Held : in a case of this 
nature it was in the discretion of the ct. whether 
it would direct an account or leave the parties to 
their remedy at law, & in the present case the 
account being only a part of an agreement which 
the ct. could not wholly enforce, pltf. ought to be 
left to his remedy at law. Sc for the same reason 
the execution of the assignment ought not to be 
decreed. 


The ct.^ cannot enforce the agreement in all its 
parts, & it is not certainly according to its usual 
course to enforce agreements partially. It has 
done so, indeed, in some cases, of what may be 
termed negative covenants, but those have 
been cases in which the negative covenant has 
formed a distinct branch of the agreement 
(Turner, L.J.). — Kernot v, Potper (1862), 3 
De G. F. Sc J. 447 ; 45 E. B. 951, L. JJ. 

710. .] — A. purchased from B. 

certain premises, fixtures & the goodwill of a 
business. As pairt of the consideration for the 
purchase of the goodwill B. covenanted not to 
cany on business at a particular place. A. 
covenanted to employ B. B. having been dis- 
missed set up business in breach of his covenant ; — 
Held : although there was not sufficient evidence 
to show that B. had been properly dismissed yet 
A, was entitled to an injunction to restrain B. from 
committing a breach of his covenant. — Daggett 
V, Byman (1868), 17 L. T. 486 ; 16 W. B. 302. 

711. Where injunction merely in- 

cidental to principal relief.] — The ct. will not com- 
pel specific performance of an agreement by a co. 
to employ pltf. as their broker ; & the contract 
being at an end, that which is merely an adjunct 
to the p^cipal relief sought, viz., an injunction 
to restrain the co. from advertising, in breach of a 
stipulation contained in the agreement, the name 


of any other person as their broker, will not be 
granted. — ^B rett v. East India Sc London 
Shipping Co., Ltd. (1864), 2 Hem. Sc M. 404 ; 3 
New Bep. 688 ; 10 L. T. 187 ; 12 W. B. 696 ; 71 
E. B. 620. 

Compare Nos. 655--663, arde. 

See, further, Landlord Sc Tenant ; Master Sc 
Servant ; Sale of Goods. 

B, Principles on Which Court acts. 

712. Injunction dependent on plaintiff’s per- 
formance.] — The ground upon which the ct. goes, 
in enforcing, by injunction, a negative term in an 
agreement, the positive terms in which cannot be 
enforced by decree for specific performance is, 
that the injunction is dependent upon pltf.’s 
performing his part of the contract. Sc will be dis- 
solved upon his failing to do so.-— S tocker v. 
Wedderburn (1857), 3 K. & J. 393 ; 26 L. J. Ch. 
713 ; 30 L. T. O. S. 71 ; 6 W. B. 671 ; 69 E. B. 1162. 

Annoiaiwna : — Mentd. Ogdon v. Fossick (l^i62), 7 L. T. 515 I 
London Oorpn. v. Southgate (1868), 38 L. J. Ch. 141 I 
Douglas V. Baynes, [1908] A. C. 477. 

713. Substance of stipulation to be considered.] 

— In considering whether to grant or refuse 
an injimction to restrain a breach of a particular 
clause of an agreement, the ct. will look to the 
substance of the act to be performed, & not 
merely to the presence or absence of negative 
words. 

A lease of a line of railway contained an agree- 
ment by the lessee co. to carry over it all traffic 
between certain places. Sc to pay the lessor co. 
one-half the receipts in respect of such traffic. 
The lease contained other provisions on which no 
relief could have been obtained in equity, & it 
contained no negative stipulation restricting the 
lessee co. from carrying the traffic in question over 
other lines. On demurrer to a bill by the lessor 
CO., alleging that the lessee co. were carrying the 
traffic mentioned in the agreement over other lines 
of their own. Sc praying for an injunction to 
restrain them : — Held : relief could be granted in 
such a case, Sc the demurrer must be overruled. — 
Wolverhampton & Walsall By. Co. v, London 
Sc North Western By. Co. (1873), L. R. 16 Eq. 
433 ; 43 L. J. Ch. 131, L. C. 

Annotations : — Consd. Donuell v. Bounett (1883), 22 Ch. D. 
835 ; Davis v. Foreman (1894), 8 K. 725 ; Metropolitan 
Electrie Supply ("o. v. Ginder, [1901] 2 Ch. 799; 
liord Strathooiia S.S. C'o. v. Dominion Coal Co. (1925), 
42 T. L. R. 86. Reid. Pipemo v. Hanuston (1886), 3 
T. L. R. 219 ; WlUtwood Chemical Co. v. Hardman, [1891] 
2 Ch. 416 ; Ryan v. Mutual Tontine Westminster Cham- 
bers Assocn., [1892J 1 Ch. 427 ; Silver v, Gatti (1893), 
37 Sol. Jo. 770 ; London Kleotrle Supply Corpn. v. West- 
minster Electric Supply Corpn. (1913), 11 L. G. R. 1046 ; 
Mortimer r. Beckett, [1920] 1 Ch. 571 : Prosperity v. 
Lloyds Bank (1923). 39 T. L. R. 372. Mentd. L. C. & 
D. Ry. V. S. E. Ry. (1888), 40 Ch. D. 100 ; Tallby v. 
Offloial Receiver (1888), 13 App. Cas. 523 ; R. v. England 
& Wales Cliarity Comrs. (1897), 70 L. T. 199 ; He Cary- 
Elwes’ Contrcmt, [1906] 2 Ch. 143. 

714. Agreement negative in form — ^Affirma- 

tive in substance.] — The principle of Lumley v. 
Wagner, No. 706, ante, ought not to be applied 
to an agreement which, though negative in form, 
is affirmative jn substance. 

An ag^ement for the employment of a manager 
of a business contained a clause providing that the 
employer would not, except in the case of mis- 
conduct or a breach of the agreement, require the 
manager to leave his employ. Thb employer 
gave to the manager notice purporting to determine 
the agreement Sc the service create thereby, & 
the manager brought an action for an injunoUon 
to restrain the employer from acting on the 
notice : — Held : the clause above mentioned, 
though negative in form, was affirmative in 
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Sed, 2. — CorUraci: Sub-sect, 7, B,; sub-sect, 8, A, 


substance, being equivalent to a stipulation by the 
employer that he would retain the manager in 
his employ, & an injunction ought not to be 
granted. — Davis v. Foreman, [1894] 3 Ch. 654 ; 
64 L. J. Oh. 187 i 43 W. R. 168 ; 8 R. 725. 
Annotations : — ^Folld. Kirchner v. Gmban, [1909] 1 Ch. 413. 

Comid. Mortimers. Bookett, [1920] 1 Ch. 571. 

715. .] — ^By an agreement in 

writing dated June 30, 1905, deft., a German 
subject, agreed with pltfs. a Leipzig firm, to act as 
the& representative in the United Kingdom ; 
to devote all his activity & industry exclusively 
to the sale of their goods ; not to divulge any 
business matters to any one ; & under a money 
penalty to remain in his position &, not to give 
notice before July 1, 1910 ; to be three months* 
notice if then given. The parties agreed to sub- 
mit themselves in all cases of dispute to the 
exclusive jurisdiction of the Leipzig cts. & to the 
exclusive applicability of the German law. After 
the expiration of three months’ previous notice to 
determine the agreement, deft, left the pltfs.* 
employment on May 1, 1908, & entered the 
service of a rival English firm. Pltfs. then issued 
the writ in this action for injimctions &, other 
relief. Deft, entered a conditional appearance 
& applied by siunmons to stay proceedings on the 
ground that the disputes should be referred to the 
Leipzig ct. Thereupon pltfs. served' notice of 
motion for (a) an injunction to restrain deft, from 
engaging in any other business than theirs imtil 
after July 1, 1910, or imtil a final order by the 
Leipzig ct. ; (6) an injunction restraining him 
for a similar period from divulging matters relating 
to the pltfs.’ business. On the hearing of the 
summons & motion: — Held: (1) pltfs. were not 
entitled to the first injunction asked on the ground 
that the stipulation sought to be enforced, although 
negative in form, was affirmative in substance, 
the ct. could not grant an injunction which in 
effect would compel specific performance of a 
contract of service. * 

(2) The principle on which the ct. acts in 
restraining an employee from divulging matters 
relating to his mailer’s business is that there is 
an implied term in the contract of service not to 
use, to the master’s detriment, information 
obtained in the course of his service. — Kircuner 
& Co. V, Gruban, [1909] 1 Oh. 413 ; 78 L. J. Ch, 
117 ; 99 L. T. 932 ; 53 Sol. Jo. 151. 


Annotations : — As (1) Oomd. Mortimer v. Beckett, [1920] 

1 Ch. 571. Reid. L. O. & D. Ry. & S. E. & C. Ry. Co.’s 
ManaglDK Committee v. Spiers & Pond (1916), 32 T. L. R. 
493 ; Prosperity v. Lloyd^ Bank (1923), 39 T. L. R. 372. 
Oenerally, Mentd. The (jap Blanco, [1913] P. 130. 


716. ,1 — skipper contracted 

to devote the whole of his time, attention, ability, 
& ener^es to the performance of his duties as 
skipper in a trawler, the property of his employers, 
& not to give his time to any other busmess or 
occupation : — Held : an injunction could not be 
granted to restrain him from obtaining other 
employment, as that would practically amount to 
enforcing a specific performance of the contract. — 
Chapman v, Wbstbrby (1913), 68 Sol. Jo. 60. 

See, further, Landlord So Tenant ; Master 
So Servant ; Trade So Trade Unions. 


Sub-sect. 8. — Implied Nboativb Covenants. 

A, In General, 

717 . General rule — Contract affirmative In 
form — ^Negative in substance.] — ^Where a coniaract, 
although affirmative in form, is negative in sub- 
stance, the ct. will, notwithstanding the absence 
of a negative stipulation, imply one, ^ So grant 
an injunction accordingly, upon the principle of 
Lumley v. Wagner, No. 706, ante. 

Deft, signed a form of request to pltf. co. to 
supply him with electric energy subject to the 
following terms : the consumer agrees to take 
the whole of the electric, energy required for the 
premises mentioned below from £he co. for a period 
of not less than five yimrs ; the charge for electric 
energy to be 44d. per Board of Trade unit. There 
was no covenant by the co. to supply, nor by deft, 
to take, any energy. Similar forms of request 
had been signed by other persons for different 
terms of years So at different prices : — Held : the 
request was in substance a contract not to take 
energy from any other person, So it could be 
enforced by iryunction. — ^Metropolitan Elecjtrio 
Supply Co., Ltd. v, Gindbr, [1901] 2 Ch. 799 ; 
70 L. J. Ch. 862 ; 84 L. T. 818 ; 66 J. P. 619 ; 
49 W. R. 508 ; 17 T. L. R. 435 ; 45 Sol. Jo. 407. 

Annotations : — Mentd. Husey t>. London Electric Supply 

Corpn., [1902] 1 Ch. 411 ; A.-(3. for Victoria v. Melbourne 

Corpn., [1907J A. C. 469 ; A.-G. r. Long Eaton U. D. C., 

[1914] 2 Ch. 251 ; A.-Q. v, Hackney Corpn., [1918] 1 Ch. 

372. 

Compare Nos. 712-716, ante, 

718 . Whether negative covenants implied — 
Contract to give first refusal ’’ of property.] — 

An agreement between a racecourse co., So a canal 
CO. contained a clause that if the racecourse should 
be at any time proposed to be used for dock pur- 
poses, the racecourse co. should give the canal 
CO. the “ first refusal ” thereof : — Held : the canal 
CO. were entitled to enforce their right as against 
the racecourse co. & the intending purchaser on the 
ground that the contract to give the canal co. 
the “ first refusal ” involved a negative contract 
not to part with the racecourse to any one else 
without giving them that “ first refusal.” — 
Mancjhestbr Ship Canal Co. v, Manchester 
Racecourse Co., [1901] 2 Ch. 37 ; 70 L. J. Ch. 
468 ; 84 L. T. 436 ; 49 W. R. 418 ; 17 T. L. R. 
410 ; 46 Sol. Jo. 394, C. A. 

Annotations: — ^Refd. Sharpe v. Durrant (1911), 55 Sol. Jo. 

423. Mentd. Crossflold v. Manchester Ship Canal Co. 

(1904), 73 L. J. Ch. 345 : Re Wilton’s S. E., [1907] 1 Ch. 

50 ; Talbot v. Soarisbrick (1908), 77 L. J. Ch. 436 ; Ryan 

V. Thomas (1911), 55 Sol. Jo. 364. 

See, further. Sale op Land. 

719 . Agreement to take whole supply of 

electric energy from specified company.] — M etro- 
politan Electric Supply Co., Ltd. v, Ginder, 
No. 717, arde, 

Building regulations.] — See Public 

Health. 

Charterparties .] — See Sub-sect. 8, B., post, 

Contracts for personal services.] — See 

Sub-sect. 3, 0. (5), arde ; efi?, generally. Master So 
Servant ; Trade & Trade Unions. 

Covenants in leases .] — See Landlord & 

Tenant. 

Contracts of sale .] — See Sale op Goods ; 

Sale of Land. 


PART X. sect. 2, SUB-SECT. 8.— A. 

S» Whether negative • covenants 
implie^Agreement to Imy material 
exot^vay from other ©aitju.}--Deft., 
contract^ ^th pltto., aooept ‘ 
ex^duelvely every week** m 


prints would, in the ordinary oourse of 
business, be prepared for deft., he 
used the ready-printe of a rival 
publisher, instep of pltfs.* Deft, 
oontended that the oontrm oontedned 
no express negative danse, So that no 
■houla be implied .* 

A:a In 


contract, in view of all the droum- 
stanoes, meant that deft, would not 
use the ready-piints of others during 
the life of the contract. Sc an injunction 
restraining him from doing so should 
be gtan5»d.----WiNKiPBO Batcrdat 
Post v, Oouzbns (1911), 19 W. L. B. 

SK « ei IM'ft.'n. T.. W. 
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Building schemes.] — See Sale of 

Land. 

Sale ot business “ with goodwill .**] — See 

Pabtnership ; Tbadb & Trade Unions. 

Injunction to restrain removal of fixtures.] — 

See ^Landlord & Tenant. 

B. Charterparties, 

See, generally, Shipping. 

720. Not to employ vessel in different manner.] 

—Where property, either immovable or movable, 
is disposed of with notice of a prior contract 
enterad into by the person disposing of it for its 
use in a particular manner, the person taking it 
with such notice may bo restrained from using it 
otherwise. 

The ct. will not affirmatively enforce a charter- 
party, but it is implied in such a contract, that if 
the charterer provides a cargo, the ship shall not 
be employed for any other purpose ; & a mtgee., 
with notice of a prior charterpaity effected with 
the mtgor., will be in general restrained from doing 
anything to prevent its performance. Where, 
however, the mtgor. in such a case was unable to 
put the ship into proper repair to make the voyage, 
or otherwise to perform the contract, & the 
charterer took no step for several months with 
respect to it : — Held : the mtgee. ought not to 
be further restrained from exercising the powers 
contained in his mtge. — D e Mattos v. Gibson 
(1859), 4 De G. & J. 276 ; 28 L. J. Ch. 498 ; 34 
L. T. O. S. 36 ; 6 Jur. N. S. 556 ; 7 W. B. 614 ; 
45 E. R. 108, L. C. 

Annotaiiona Apid. Sevin v. Deslandee (1860), 30 L. J. Ch. 
457. FoUd. Measagreriea Iniperiales Co. v, Baines (1863), 
7 L. T. 763. Apld. Adamson e. Gill (1868), 17 L. T. 464. 
Consd. Catt v. Tourle (1869), 4 Ch. App. 654. Aldd. 
Montague v, Flookton (1873), L. R. 16 189. Oonsd. 

Whitwood Chemical Co. v, Hardman, [1891] 2 Ch. 416 ; 
The Celtic King, [1894] P, 175. Difltd. Bucknall v. Tatem 
(1900), 83 L. T. 121. Coiisd. L. C. C. v. Allen, [1914] 
3 K. B. 642. Apld. Macdonald v. Eyle^ [1921] 1 Ch. 631 ; 
The Lord Strathcona, [1925] P. 143. FoUd. Lord Strath- 
cpna S.S. Co. V. Dominion Coal Co. (1925), 42 T. L. R. 86. 
Befd. Peto V. Brighton, UokOeld & Tunbridge Wells Ry. 
(1863), 1 Hem. & M. 468 ; Greenhill v. Isle of Wight 
(Newport Junction) Ry. (1871), 23 L. T. 885 ; Luker 
V. Dennis (1877), 7 Ch. 1). 227 ; Plperno v. Harmston 
(1886), 3 T. L. R. 219 ; Davis v. Foreman, [1894] 3 Ch. 
654 ; Formby v. Barker, [1903] 2 Ch. 539 ; Brigg r. 
Thornton, [1904] 1 Ch. 386. Mentd. Herne Bay Steam 
Boat Co. V. Hutton, [1903] 2 K. B. 683 ; Wilkes v, Spooner, 
[1911] 2 K. B. 473 ; Barker v. Sticknoy, [1919] IK. B. 

721. By a charterparty the shipowner 
agreed that his vessel should proceed to a named 
port & there load a cargo for the charterer, & it 
wa« provided that if the vessel should not be at that 
poH ready to load by a specified date, the char- 
terer should be at liberty to cancel the charter- 
party. The vessel was then at another port 
iinloading, & was delayed in doing so for so long 
that it became impossible for her to arrive at the 
agreed port by the specified date. The charterer 
refused to extend the time for cancellation, or to 
promise to load the vessel if she proceeded to the 
agreed port, & said that if he did load, the rate 
of freight must be reduced, So he insisted on the 
vessel proceeding to the a^ed port. The ship- 
owner thereupon refused to send ms vessel there : — 
Held : an injunction ought not to be granted to 
restrain the shipowner from using the vessel for 
anypurposes other than those of the charterpajrty. 

where there is a legal right, ordinarily the 
person having that right can come to a ct. of 
equity obtain an injunction. That rule is, 
however, subject to this qualification, that pitf. 
must not have done anything which may disentitle 
him to come to a ct. of equity to ask for an injunc- 


tion (Smith, L.J.). — ^Bucknall Brothers v. 
Tatem & Co. (1900), 83 L. T. 121, C. A. 

Anriotation : — ^Refd. Moel Tryvan Ship Co. v. Weir, [1910] 

2 K. B. 844. 

722. .] — In consequence of the public 

announcement of an intended Royal naval review 
at Spithead on June 28, 1902, an agreement in 
writing was entered into between pltfs. & deft, that 
pltfs.’ steamship should be at the disposal ** of 
deft, on June 28 to take passengers from Heme 
Bay “ for the purpose of viewing the naval review 
& for a day’s cruise round the fleet ; also on J une 29 
for similar purposes ; price £250 payable, £50 
down, balance oefore ship leaves Heme Bay.” 
On the signing of the agreement deft, paid the £50 
deposit. On Jime 25 the review was officially 
cancelled, whereupon pltfs. wired to deft, for 
instructions, stating that the ship was ready 
to start, &; also requesting payment of the balance. 
Receiving no reply, pltfs., on Jime 28 & 29, used 
the ship for their own purposes, thereby making 
a profit. On June 29 deft, repudiated the con- 
tract in toto. During the two days in question 
the fleet remained anchored at Spithead. 

This contract did not amovmt to a demise of the 
ship. It was, however, a contract entered into 
for valuable consideration as to the employment 
of the ship on the two days in question ; & it at 
least conferred this interest on deft., that if pltfs. 
had attempted to violate it, that attempted 
violation would have been a ground for an injunc- 
tion at the instance of pltfs. to prevent it. That is 
established by De Mottos v. Gibson, No. 720, ante 
(Stirling, L.J.). — ^Hbrnb Bay Steam Boat Co. 
V. Hutton, [1903] 2 K. B. 683 ; 72 L. J. K. B. 
879 ; 89 L. T. 422 ; 62 W. R. 183 ; 19 T. L. R. 
680 ; 47 Sol. Jo. 768 ; 9 Asp. M. L. C. 472, C. A. 

Annotations : — ^Refd. The Lord Btrathoona, [1925] P. 143. 

Mentd. Metropolitan Water Board v. Dick Korr, [1917] 

2 K. B. 1 ; Blackburn Bobbin Co. v. Allen, [1918] 1 K. B. 

540. 

723. .] — A time charter provided that the 

owners should let & the charterers should hire 
a steamship for twelve months at a certain sum 
payable monthly for hire. The charter contained 
ceAain restrictions on the user of the ship certain 
exceptions by one of which restraint of princes 
was mutually excepted. The charterers were to 
have the option of sub-letting the ship. After 
the ship had been placed at the charterers’ disposal 
the Admiralty by notices addressed first to the 
owners & then to the charterers requisitioned the 
ship for the service of the Government, & sent 
the owners a form of charterparty free from the 
restrictions of the time chamber & specifying a 
monthly sum for hire less than that named in the 
time charter. The ship was then placed at the 
disposal of the Admiralty & was restored to the 
owners during the currency of the time charter. 

An injunction was granted restraining the owners 
from employing the vessel otherwise than in 
accordance with the terms of the charterparty, 
or from dealing with the vessel in any way so as to 
interfere with the charterers’ right of use of the 
vessel under the charterparty : — Held : the owners 
were entitled to hire under the time charter 
notwithstanding the requisition of the ship by 
the Admiralty. — ^Modern Transport Co., Ltd. 
V. Dunerio S.S. Co., [1917] 1 K. B. 370 ; 86 
L. J. K. B. 164 ; 116 L. T. 536 ; 33 T. L. R. 66 ; 
61 Sol. Jo. 71 ^ 13 Asp. M. L. C. 490 ; 22 Com. Cas. 
126, C. A. 

Annotation : — ^Mentd. Anglo Northern Trading Oo. v. 

Emlyn Jones Sc WlUiams, [1917] 2 K. B. 78. 

724. •] — The purchaser of a ship who hae 

notice of the terms of a charterparty entered iutq 
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Sect, 2. — Contract: Sub^sect, 8, B,; sub-sect 9.] 

for its employment is in the position of a con- 
stmctivo trustee, & he can be restrained, at the 
suit of the charterers, from employing the ship 
in any way inconsistent with the charterparty. 
It is not material that specific performance cannot 
be enforced ; the ct. can grant an injunction if a 
negative stipulation is expressed or clearly implied 
in the charterparty. — Lord Strathcona S.S. Oo. 

V. Dominion Coal Co., [1926] A. C. 108 ; 42 
T. L. li. 86, P. C. 

725. Not to act inconsistently with charter- 
party.] — Parties who have mutually bound 
themselves will be restrained from doing any 
act inconsistent with a charterparty which 
they have entered into bond fide , — Sevin v, 
Deslandes (1860), 30 L. J. Ch. 457 ; 3 L. T. 461 ; 
7 Jur. N. S. 837 ; 9 W. R. 218 ; 1 Mar. L. C. 1. 

Annotation : — Distd. Bucknall v. Tatem (1900), 83 L. T. 

121 . 

726. Injunction pending inquiry into state 

of cargo.] — A vessel having been chartered to 
convey a cargo of coals to China, & having become 
damaged, the master was forced to discharge the 
cargo, Sd the owner declined to re-ship it on the 
ground that having become wet it was liable to 
spontaneous combustion. On a bill by the 
charterers to restrain the owner from employing 
the ship in any manner inconsistent with the 
charterparty, the ct. directed an inquiry as to the 
state of the cargo, & granted an injunction pending 
such inquiry. — Heuiot v. Nicholas (1864), 12 

W. R. 844, L. JJ. 

Annotation : — Consd. Adamson v. Gill (1868), 18 L. T. 278. 

727. Contract impossible of performance.] 

— Pltfs. chartered deft.’s vessel to carry a cargo 
of coal from an English port to Bombay, & ful- 
filled their part of the contract. The ship sailed, 
but received damage in a storm & was obliged to 
put into Belfast to repair. Here the coal was 
unloaded, & deft., being advised that by reloading 
it in its damaged state he would run the risk of 
spontaneous combustion, sold the greater part & 
delivered it to the purchaser. He then entered 
into another engagement for the employment of 
his vessel, & pltfs. filed this bill for an injunction. 
Upon pltfs.’ undertaking to supply at the English 
port a second cargo of coal, & to compensate deft, 
for his loss of time upon the voyage to Belfast 
& back as the ct. might direct, an injunction was 
granted restraining deft, from using the vessel in 
any manner inconsistent with the charterparty. 
On appeal : — Held : the only right in pltfs. was 
to have the charterparty carried into effect ; that 
had become impossible ; there was no right to 
compel deft, to do what was never in the con- 


templation of the parties, & the injunction 'Could 
not be maintained. — ^A damson v. Gill (1868), 
18 L. T. 278 ; 16 W. R. 639 3 Mar. L, C. 49, 

L. J. 

728. Not to interfere with performance of 
charterparty — Injunction against purchaser with 
notice.] — Injunction panted to restrain persons 
purchasing an -American ship with notice of a 
charterparty previously entered into by the masters 
in this country, from interfering with the per- 
formance of the charterparty. — ^Messageries 
Imperiales Co. v, Baines (1863), 7 L. T. 763 ; 11 
W. R. 322 ; 1 Mar. L. C. 286. 

Annotationa : — ^Befd. Adamson v. GUI (1868), 17 L. T. 464 ; 

Tho Lord Strathcona, fl925] P. 143. 


Sub-sect. 9. — Injunction in Aid of Specific 

Performance. 

See , generally , Specific Performance. 

729. General rule.] — (1) Injunction to restrain 
the vendor of copyhold premises, after delivery 
of possession & receipt of part of the purchase- 
money, from surrendering them to persons other 
than the purchasers. 

(2) In general durifig a suit for specific per- 
formance, the ct. will not restrain the owner from 
dealing with his property.— -Spiller v. Spiller 
(1819), 3 Swan. 556 ; 36 E. R. 974, L. C. 

AnnotfUiona : — Aa to (1) Folld. G. W. Ry. v. Birmingham & 
Oxford J unction Ry. (1848), 2 Ph. 597 ; London & County 
Banking Co. r. Lewis (1882), 21 Ch. D. 490. Aa to (2) 
Consd. Shrewsbury & Clioster Hy. v. Shrewsbury & Bir- 
mingham Ry. (1851), 1 Sim. N. S. 410. FoUd. Hadley 
V. London Bank of Scotland (1865), 3 De G. J. & Sm. 63. 

730. Discretion of court to grant.] — I-ow v. 
Innes, No. 1164, post 

731. Injunction against vendor of property.] — 

Echliff v. Bai^dwin (1809), 16 Ves. 267 ; 33 E. R. 
086. 

Annotationa : — Consd. A.-Q. v. Liverpool Corpn., A.-G. r. 
Aspiuall (1837), 7 L. J. Ch. 61. Apld. G. W. Ry. v, Bir- 
mingham & Oxford Junction Ry. (1848), 2 Ph. 597. 

732. .] — Application for an injunction to 

enforce an agreement to enter into a contract for 
the sale of real estate refused. — Johnston v. 
Boyes (1898), 14 T. L. R. 475 ; 42 Sol. Jo. 610. 

733. Contract clear & undisputed.] — 

(1 ) On a bill filed for specific performance of an 
alleged contract for sale of premises by defts. to 
pltf., defts. contended that they never entered 
into the contract alleged. Upon the evidence 
before the ct. upon a motion for an injunction to 
restrain defts, from selling the property except 
to pltf., the Ct. of Appeal, even assuming that 
pltf. would succeed in his suit, were governed by 


PART X. SECT. 2, SUB-SECT. 8.— 1 

726 1. Not to cust inconaiatenJUy wii 
charterparty .] — Where a charterpart 
hM been actually completed, the c 
will, by injunction prevent an employ 
pent of the ship inconsistent with th 
tenns of the charterparty : but whei 
th w is only an agreement lor a ohartei 
party, no such injunction will b 
granted. — ^Abdul Allarakhi v. Abdu 
]^OTA (1881), I. L. R. 6 Bom. 5.- 
IND. 

PART X. SECT. 2, SUB-SECT. 9. 

h. Injunction against vendor c 
property-^Proapective vendee with pric 
ctoim,)— -The ot. will restrain a vendc 
liym selling leasehold property pre 
viously contracted to be sold, if th 
vendee has not been negligent in oarrj 
ing out his part of the agreement. *- 
^l^AN V, CooNB (1851). 3 Gr. 112.- 

k Where aHenoHon threatened 


— In a suit for the speciilc performance 
of an agreement for the sale of lands, 
or to set aside a conveyance for fraud, 
pltf. is not of right entitled to an 
injunction to restrain alienation, unless 
it is alleged by the hill & proved that 
the holder of the land threatens 6c 
intends to convey the lands. — Kerr v, 
Hillman (1860), 8 Gr. 285.— CAN. 


1. Injunction against purchaser ~~ 
Pending payment of pwrch(iae-m(mey,\-- 
By agreement in writing, dated Oct. 15 
1873, A. agreed to sell, & B. 5^ G 
agreed to purchase, all the merchant 
able white 6c red pine timber, sultabh 
for their purposes, on certain prc^sei 
o^ed hy A., for 8600, payable 
1400 on date of agreement, & th< 
balance in one year, with a provisloi 
that the timber should be out 6 
removed off the lands, on or befon 

R was further pro 
Tided that B. 6c C., their agents 
representativea, or assi^, shoula havi 


the right to enter upon the premises 
at all times during the period for which 
the agreement was to ooiitlnue in 
force, for the purpose of cutting & 
removing said timber ; 6c that if 
B. &; O. should remove the whole of 
the timber off the land before the 
expiration of the year, they would pay 
the whole of the purchase-money 
immediately after removliig the said 
timber. B. & O. did not pay the 
1200, 6c, after the expiration of one 
year from the date of the agreement, 
assigned it to defts., who had no 
actual notice that the 8200 remained 
unpaid, but the agreement was 
registered against the lands : — Hetd : 
the vendor was entitled to an Injunction 
to prevent cutting 6c removing by the 
defts. until the 8200 was paid. — 
Summers v. Cook (1880), 28 Gr. 179. — 
CAN. 


00 . 


having agreed to purchase lands, 
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the conBideration that the inconvenience of 
granting the injunction would be far greater than 
that of withholding it ; & they therefore dissolved 
the injunction which had been granted by the 
Vice-Chancellor. 

(2) When there is a clear & undisputed contract 
the ct. will restrain the vendor, until the hearing 
of the cause, from transferring the legal estate. — 
Hadley v. London Bank op Scotland, Ltd. 
(1865), 3 De G. J. & Sm. 63 ; 12 L. T. 747 ; 11 
Jur. N. S. 654 ; 13 W. R. 978 ; 46 E. R. 562, 
L. JJ. 

Annotations: — As to (1) Folld. Johnston v. Boyes (1898), 
14 T. L. K. 475. As to (2) Befd. Lysaght v. Edwards 
(1876), 2 Ch. D. 499. 

784. Contract in doubt — Balance of con- 

venience.] — Hadley v. London Bank op Scot- 
land, Ltd., No. 733, ante, 

786, Chattel sold abroad.] — The ct. will 

specifically enforce against a foreigner a contract 
of sale made abroad, if the subject matter of the 
contract is within its jurisdiction. Therefore, 
where a contract was made abroad for the sale of 
a foreign vessel to be delivered in this country, the 
ct. granted an interim injunction to restrain the 
removal of the ship from an English port, allowing 
substituted service of the notice of motion on the 
captain. — Hart v, Herwig (1873), 8 Ch. App. 
860 ; 42 L. J. Ch. 457 ; 29 L. T. 47 ; 21 W. R. 
663 ; 2 Asp. M. L. C. 63, L. JJ. 

Annotation : — ^Mentd. Bum v. Herlofson & Siemenson, The 
Faust (1887), 56 L. T. 722. 

786. To enable valuation to proceed — 

House sold with fixtures at valuation.] — Where 
an agreement has been entered into for the sale of 
a house at a fixed price, & of the fixtures & furniture 
therein at a valuation by a person named by both 
parties, & he undertakes the valuation, but is 
refused pernodssion by the vendor to enter the 
premises for that purpose, the ct. will make a 
mandatory order to compel the vendor to allow 
the entry to enable the valuation to proceed. 
The ct. has jurisdiction to make any interlocutory 
order which is reasonably asked as ancillary to the 
administration of justice at the hearing. — Smith 


V, Peters (1876), L. R. 20 Bq. 611 ; 44 L. J. Ch. 
613 ; 23 W. R. 783. 

Annotation : — ^Mentd* County Hotel & Wine Co. v, L. & N. 

W. Ry., [19183 2 K. B. 251. 

737. Patent rights — Important questions 

to be decided.] — Deft, was owner of an English 
patent & also of foreign patents for the same 
invention. Pltfs. entered into a correspondence 
with deft, which resulted in an agreement by letter 
to purchase deft.’s patent. Pltfs. afterwards 
insisted that the agreement included both the 
English & foreign patents. Deft.’s view was that 
he was selling only the English patent. A third 
party alleged that deft, was not in a position to 
deal with any of the patents, as a prior option of 
purchase had been given to him which he claimed 
to have exercised. Pltfs. brought their action 
for specific performance of the agreement, & moved 
for an interim injunction to restrain deft, from 
parting with or dealing with any of the patents ; — 
Held : pltfs. were entitled te enforce their claim 
for specific performance with regard to the English 
patent ; &, as there were important questions to 
be decided at the hearing of the action upon 
the claim of the third party, an interim injunction 
ought to be granted. — Preston v. Luck (1884), 
27 Ch. D. 497 : 33 W. R. 317, C. A. 

Annotations : — Mentd. Bristol Cardiff & Swansea Aerated 

Bread Co. r. Maggs (1890), 44 Ch. D. 616 ; Berners v. 

Fleming, [1925] Ch. 264. 

738. Injunction against purchaser — ^To restrain 
purchase of other property.] — A co. was formed for 
the purchase of land at B. for the erection, altera- 
tion, finishing, dc maintenance of a brewery or 
breweries thereon, & also for the purchase of 
a particular brewery, called the N. street Brewery, 
at B. One of the arts, of assocn. said “ the directors 
shall purchase ” the N. .street Brewery for £64,000. 
There being a difficulty in raising the requisite 
capital, the directors proposed to purchase a 
smaller brewery at B. Some dissentient share- 
holders filed a bill to restrain the co. from effecting 
the proposed purchase, on the ground that it was 
ultra vires, & would render the purchase of the N. 
street Brewery impossible. Injunction refused. 


entered, & carried on their works 
without the vendor’s leave, & without 
having paid him, or lodged the money 
in bank. The ct. granted an injunction 
till the money should be paid. — 
Anderson v. Nbwry & Warrbnpoint 
Ht. Co. (1849), 1 Ir. Jur. 11.— IR. 

n. AUeged breach of agreement] 

— The owner of lands over which 
the G. Ry. would pass offered to con- 
vey a portion thereof for a station 
house upon certain conditions, which 
offer was rejected. Afterwards an 
agreement was made with the solr. 
of the contractors, which was reduced 
into writing & signed by the owner, 
agreeing to convey a quantity of land 
not to exceed ten acres, upon condition 
that the station should be placed upon 
it. The owner afterwards refused to 
conxoy unless the contractors would 
secure to him three crossings over the 
railway track, Sc brought ejectment 
to turn the parties out of possession 
of the land so agreed to be conveyed. 
The ct. decreed specific performance 
of the agreement to convey 8c an 
injunction to stay the ejectment, 
notwithstanding that deft, swore that 
the condition upon which he agreed to 
convey was that the crossing should 
be secured to him. — Jackson v, 
JbsSOP (1856), 6 Gr. 624.— CAN. 

o. Agreement to erect d? maintain 
station — Station erected but not main^ 
tained,} — ^In consideration of a bonus 
granted by pltfs., a railway co. 
covenanted ** to erect 8c maintain a 
permanent freight 8c passenger station 


at G. Shortly afterwards the road was 
leased, with notice of this agreement, 
to defts., who discontinued G. as a 
regular station, liaviiig no officer of the 
CO. to sell tickets or make arrangements 
for despatching or receiving freight, 
but merely stopping there when there 
were any passengers to bo let down or 
taken up ; — Held : the more erection 
of the station was not a fulfilment of 
the covenant, & the municipality was 
entitled to have it specifically per- 
formed. The decree, which enjoined 
defts. from allowing any of their 
ordinary freight, accommodation, 
express, or mail trains, other than 
special trains, to pass without stopping 
for the purpose of taking up or letting 
down passengers, was varied by limiting 
it to such trains as are usually stopped 
at ordinary stations. — Wallace Town- 
ship Corpn. V. Great Western Ry. 
Co. (1878), 3 A. R. 44.— CAN. 

p. Injunction against works by rail^ 
way company — Where not according 
to agreement,] — ^A railway co. in 
respect of the execution, according to 
a plan agreed upon, of certain roads 
8c bridges specified, obtained from a 
proprietor a disposition to certain 
grounds, 8c a discharge of all claims 
of damage. Another co., whose line 
the first co. became , bound to lease 8c 
work, mode, according to a plan 
approved by the engineers of both 
cos., a junction near one of the roads 
8c arches in question, without giving 
any notice that the j^und where they 
were would be requiMd, 8c without, in 
fact, affecting them, although they 


were witliin their limits of deviation 
The second co. then handed over the 
line to the first co. Thereafter the 
first co. accepted payment from the 
second co., which had been bound by 
their Act to execute the works necessary 
for the function, 8c agreed to make 
additional sidings. The first co. then 
commenced making a siding witliin 
the limits of deviation of the second co., 
but on the land acquired under the 
disposition referred to. The siding 
affected one of the roads 8c bridges, 
& on the proprietor complaining, the 
second co. agreed with the first to go 
on with the works on their guaranteeing 
them against the costs of any litigation 
that might follow : — Held ; which- 
ever CO. executed the works, the right 
to do so depended on 8c was excluded 
by the terms of the contract between 
the proprietor 8c the first co. therefore 
that the proprietor was entitled to 
interdict against the works proceeding, 
8c the interdict declared perpetual. — 
Edinburgh & Glasgow Ry. Co. v. 
Campbell (1863), 1 Maeph. (Ct. of 
Sess.) 53, H. L. — SCOT. 


q. Where disputes to be submitted 
to arbitration — Injunction to prevent 
breach of contract.] — A condition of a 
contract, providing tliat legal pro- 
ceedings under the contract should be 
stayed pending arbn., do^s not pre- 
clude a party to the contract from 
obtaining an Interdict restratning 
breach of the contract pending pro- 
ceedings. — F armers* Advocat%** 
Ltd. V. Andrews (1912), 33 N. L. H. 
461. -~S* AF. 
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Injunction. 


Sect. 2. — Contract: Sub-eect, 0. Secta, 3 <fe4: Svb- 
sect, 1, A, (a)«] 

A vendor is not entitled to an injunction to 
restrain a purchaser from buying another estate, 
on the ground that it will incapacitate him from 
completing his first purchase. — Syebs v. Brighton 
Brewery Co., Ltd., Wright v. Same (1864), 11 
L. T. 560 ; 13 W. R. 220. 


Sect. 3.— COPYRIGHT AND LITERARY 

PROPERTY. 

Grounds for granting or refusing.] — See Copy- 
right, Vol. XIII., pp. 216, 221-223. 224, Nos. 
623, 682-626, 640. 

Protection of property In unpublished works.] — 

See Copyright, VoJ. XIII., pp. 176, 177. 

Covenants not to publish — Injunction to restrain 
breach.] — See Nos. 686 -692, avde. 

Form of injunction.] — See Copyright, Vol. 
XIII., pp. 223, 224, Nos. 627-635. 


Sect. 4.— CORPORATE AND UNINCORPORATE 

BODIES. 

Sub-sect. 1. — Corporate Bodies. 


A. Comfpaniea. 

(a) Companies under the Companies Acts. 

739. To restrain ultra vires act — Right of single 
shareholder to Injunction.] — Any act which is 
ultra vires a joint stock co., though sanctioned by 

..all the directors & a large majority of the share- 
holders, may be resisted by any single share- 
holder, and a ct. of equity will interpose on his 
behalf by injunction (Lord Campbell, C.). — 
Simpson v. Westminster Palace Hotel Co. 
(1860), 8 H. L. Cas. 712 ; 2 L. T. 707 ; 6 Jur. 
N. S. 985 ; 11 E. R. 608, H. L. 

Annotations : — Consd. Yorkshire Miners’ Assocn. v. Howdon, 
fl905] A. C. 256. Apld. Mosely v. Koflyfontoin Mines, 
ri911] 1 Ch. 73. Rnd. MacDougrall v. Jersey Imperial 
Hotel Co. (1864), 2 Hem. & M. 628 ; Taunton v. Koyal 
Insce. (1864), 2 H<im. & M. 135 ; Russell v. Wakefield 
Waterworks Co. (1875), L. R. 20 Eq. 474 ; Studdert v. 
Grosvenor (1886), .33 Ch. D. 528 ; Henderson v. Bank 
of Australasia (1888), 40 Ch. D. 170 ; A.-G. v. Mersey Ry., 
fl907J 1 Ch. 81. tfentd. tie Era j^soo., Williams' Case, 
Anchor Case (1862), 1 Hem. &; M. 672 ; Featherstonhauerh 
V. Lee Moor Porcelain Clay Co. (1865), L. R. 1 Eq. 318 ; 
Joint Stock Discount Co. v. Brown (1866h L. R. 3 Eq. 
139 ; He London & Colonial Co., Ex p. Horsey (1868), 
37 L. J. Ch. 393 ; Pollnl v. Gray, Sturla r. Ereccla (1879), 
12 Ch. D. 438 ; Guinness r. Land Corpn. of Ireland (1882), 
22 Ch. D. 349 ; Russell v. Amalgamated Soc. of Carpenters 
& Joiners, 11912] A. C. 421. 

740. Disposal of property by Rectors.] — 

No doubt, a disposition of the pixiperty by the 
directors might be void in equity if it were con- 
trary to the objects of the co. ; the directors woidd 
then be restrained from doing the act, as being an 
abuse of their fiduciary position (Sir W. R. 
James, L.J.). — Ee Patent File Co., JSx p. Bir- 
mingham Banking Co. (1870), 6 Ch. App. 83 ; 

40 L. J. Ch. 190 ; 23 L. T. 484 ; 19 W. R. 193, 
L. JJ. 


An^t^ions : — Befd. He General Provident Assoe., Ex • 
National Bank (1872), L. R. 14 Eq. 607 ; General Auctlc 



741. To restrain exclusion from board 
directors — ^Director holding shares In own right.]- 


Pltf. was adjudicated a bkpt. In 1888 & never 
obtained his discharge. In Apr. 1902» he was a 
director of ds held one thousand shares in a co, 
the arts, of assocn. of which required that the 
qualification of a director should be the holding 

in his own right ” of one hundred shares, d; that 
his office should be vacated if he ceased to hold 
the qualifying number of shares. In the same 
month pltf.'s trustee in bkpey. wrote to the 
co. claiming these shares as his, but postponing 
his decision whether he would be regisrorea him- 
self or have some nominee registered as trans- 
feree. Thereupon the other directors excluded 
pltf. from the board on the ground that he had 
become disqualified. Subsequentlv a transfer of 
one hundred other shares in pltf.’s favour was 
executed, d lodged with the co. for registration. 
Although the trustee had not raised any objection 
to registration the directors refused to register 
the transfer : — Held : pltf. had ceased to hold the 
one thousand shares ** in his own right,” d was not 
entitled to an injunction to restrain his exclusion 
from the board.-^UTTON v. English d Colonial 
Produce Co., [1902] 2 Ch. 602 ; 71 L. J. Ch. 686 ; 
87 L. T. 438 ; 50 W. R. 571 ; 18 T. L. R. 647 ; 
10 Mans. 101. 

Annotation : — ^Mentd. Bosohook Proprietary Co. v. Fuke, 

[1906] 1 Ch. 148. 

742. Undisclosed interest in contract with 

company.] — Art. 70 of the arts, of assocn. of a co., 
provided that the office of any director should be 
vacated if, among other things, he contracted 
with the CO., or was concerned in or participated 
in the profits of any contract with, or work done 
for the co., without declaring his interest at a 
meeting of the directors d that no director so 
interested should vote on any question relating 
to such contract or work. Pltf. was a director, 
d at a meeting of the board on Apr. 14, 1893, he 
informed the chairman, prior to the commence- 
ment of the business, that he was “ jointly 
interested ” with M. in a contract, concerning 
which some question was on the agenda paper for 
discussion, but he did not specify the precise 
nature or extent of his interest. Pltf. took no 
part in the business, d was recorded on the minutes 
as ” neutral.” At a meeting of the board on 
Aug, 11, 1893, no notice of which was given to 
pltf., a resolution was passed declaring that his 
seat as a director had been vacated under art. 70. 
On motion, treated by consent as the trial of the 
action ; — Held : (1) ” declare his interest ” meant 
declare the nature of his interest, d the words 
were not satisfied by a mere declaration that pltf. 
bad an interest in the matter ; (2) notice should 
have been given to pltf. d a board meeting sum- 
moned to give him an opportunity of justifying 
himself. 

Perpetual injunction granted, without costs. — 
Turnbull v. West Riding Athletic Club Leeds, 
Ltd. (1894), 70 L. T. 92 ; 10 T. L. R. 191. 

Annaitxlion: — As to (2) Conid. Re Bodoga Co., [1904] 1 Cb. 

276. 

.] — See^ alaOf Nos. 816, 817, post. 

See, also, Companies, Vol. IX., p. 626, No. 
3461, 3462. 

743. To restrain infringement of patent.] — 
(1) In 1886, a patent was granted to W. for the 
manufacture of an illuminant appliance, for gas 
d other burners. The owners of this patent, 
brought an action for infringement of the same 


PART X. sect. 4, SUB-SECT. 1 
A. (a). 

retrain vRra tJires oc 
Right of single sharehol^^ ip injvnct'U 


— ^In ^ action by a shareholder 
against the oo. & the directors : — Held : 
the shmholder was not entitled to an 
^nnption to restrain the co. A the 
a|rec^l« fpoin cfirrylng op the business 


of the co. otherwise than with a view 
to earning profits lor distribntion 
among all the members. — M iijbs e. 
Syunst Meat pRBSBBViNa Go., Ltd, 
(1612), 16 0. L. R. 60.— AU8, 
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against a co. who were manufacturiBg mantles :• 
^eld: defts. had infringed the patent. Judg- 
ment was given for pltfs. with costs, &, a certificate 
of validity having previously been granted, no 
order was made depriving the pltfs. of costs, as 
between solr. So client. (2) One of defts. was 
secretary of deft. co. He delivered no defence, 
but adopted that of the co. at the trial, Sc appeared 
by the same counsel Sc solrs. : — Held : an injunc- 
tion ought to be awarded against him with costs, 
but under the circumstances, no inquiry as to 
damages. — W elsbach Incandescent Gas Light 
C o,, Ltd. v. Daylight Incandescent Mantle 
C o., Ltd. (1899), 16 R. P. C. 344. 

to (2) Distd. British Thomson-Houston 

11924 ] 2 Ch 3^ Aoceasoriea, Same v. Crowther & Osborn, 

744. To restrain registration of company formed 
for fraudulent purposes.] — (1) A foreign trader 
whose goods are in fact imported into England, 
although he has no English agency, has a sufiicient 
English ^ market to entitle him to an injunction 
restraining the piracy of his trade name & reputa- 
tion. 

(2) The signatories of a co. formed for a fraudu- 
lent purpose Sc duly registered are guilty of a 
fraudulent conspiracy to effect that purpose, Sc 
together with their co. can be restrained by 
mjunction. — Soci1i:t6 Anonyme des Anciens 
Etablissembnts Panhard et Lbvassob V. Pan- 
hard Levassor Motor Co., Ltd., [1901] 2 Ch. 
513 ; 85 L. T. 20 ; 50 W. R. 74 ; 17 T, L. R. 
680 ; 45 Sol, Jo. 671 ; sttft nom. Panharp et 
Levassor (Soct6t6 Anonyme Anciens Etab- 
LISSEMENTS) V. PaNHARD LeVASSOR MOTOR CO., 
I/TD., 70 L, J, Ch. 738. 

745. To restrain carrying out resolution— 
Carried by show of hands — Opposition of majority 
of shareholders.] — A co.’s arts, provided that at 
general meetings resolutions were to be decided 
by a numerical majority of votes, unless a poll was 
demanded by three members, & that when two or 
more persons were entitled to a share the one whose 
name stood first on the register should be the only 
one entitled to vote. Pltfs., who numbered more 
than three, held a majority of shares Sc they 
opposed Certain resolutions, which were, however, 
carried on a show of hands. Owing to some of 
pltfs.* shares being jointly held they only counted 
as two persons Sc so did not amount to the three 
persons necessa^ for the demand of a poll. Pltfs. 
brought an action to restrain the carrying out of 
the resolutions Sc asked for an injunction until the 
trial : — Held : without prejudice to the question 
whether pltfs. would be entitled to an injunction 
at the trial, they should have an iuterlocutory 
injunction.-^ORY v. Reindeer Steamship, Ltd. 
(1916), 31 T. L. R. 630 ; 69 Sol. Jo. 629. 

Annotation : — Consd. Siomenfi v. Bums, Bums v. Siemons 

Dynamo Works, Same v. Same (1918), 119 L. T. 352. 

746 . Electing directors — Validity of elec- 

tion.] — One of the arts, of assocn. of a co. pro- 


vided that a member should not be qualified to be 
elected a director unless written notice of the 
intention in that behalf were given to the co. not 
less than fourteen clear dc^s hefore the ** day of 
election ** of directors. The ordinary general 
meeting of the co. was held on Doc. 10, 1015, at 
which meetii^, according to the arts, the two deft, 
directors retir^ by rotation. The report of the 
directors was not adopted ; there was no election 
of directors, but a committee of shareholders was 
appointed to investigate the affairs of the co. 
Sc report to a general meeting, Sc the meeting stood 
adjourned to receive this report. On Feb, 21, 
1916, written notice was given to the co. by a 
shareholder stating that at the adjourned meeting 
he proposed to move the election of four named 
members as directors. The adjourned meeting 
was held on Mar. 10, 1916, to consider the com- 
mittoe’s report Sc to transact the unfinished 
business. The chairman ruled the notice of 
Feb. 21, 1916, to be out of order, Sc after declaring 
the election of auditors said there was no further 
business & left the chair. Subsequently the share- 
holders appointed a chairman Sc elected the four 
new directors. On motion by the shareholders 
for an interlocutory injunction to restrain the two 
former directors from acting ; — Held : the day 
of election of directors within the meaning of the 
art. was the date of the adjourned meeting on 
Mar. 10, 1916 ; the notice of Feb. 21, 1916, was 
in compliance with that art. ; Sc the first two 
persons elected as directors in lieu of the two who 
retired were duly elected. The injunction asked 
for must be granted.— Catesby v. Burnett, 
[1916] 2 Ch. 325 ; 85 L. J. Ch. 745 ; 114 L. T. 
1022 : 32 T. L. R. 380. 

Annotation : — ^Mentd. Neuschild v. British Equatorial Oil 

Oo., [1925] Ch. 346. 

Restraint of right to act as director.] — See 
Companies, Vol. IX., p. 465, Nos. 3029-3032. 

Enforcement of right to appoint director.] — 
See Companies, Vol. IX., p. 438, Nos. 2845- 
2849. 

To restrain shareholders winding up company.] — 
See Companies, Vol. X., p. 987, No. 6834. 

Restraint of sale of assets to another company for 
shares— No special resolution.] — See Companies, 
Vol. IX., p. 579, No. 3868. 

Interference of court with rights of majority Sc 
minority.] — See Companies, Vol. IX., p. 613, No. 
4077 et seq. 

Powers Sc liabilities of company — Interference by 
court.] — See Companies, Vol. IX., pp. 616-619, 
Nos. 4098-4110. 

Restraint of calls.] — See Companies, Vol. IX., 
p. 341, Nos. 2154-2157. 

Restraint of forfeiture of shares.] — See Com- 
panies, Vol. IX., pp. 426, 432, Nos. 2756, 2763, 
2808-2811. 

Restraint of transfer of shares^ — See Com- 
panies, Vol. IX., pp. 385, 386, Nos. 2436-2438. 


744 i. I'D restrain registration of com- 
pany formed for fraudvtent pvrpoaea.\ 
— A.-G. V. Myddletons, Ltd., [1907] 
1 1. R. 471.— IR. 

r. Agreement to alter articles — 
Injunction to restrain dealing with 
shares so as to impair right of voting .] — 
A 00 . was registered with a sh^ 
capital of 50,000 of which 28,000 were 
allotted to deft. Sc 12,500 to pltfs. Sc 
L. It was then agreed that deft, 
should transfer 2,500 of his shares to 
pltfs., & that pltfs., deft. Sc L. or any 
two of them might sell all or any of 
the shares, transfers to carry out this 
being sismed in blank. Pltfs. had two 
out of 1/hvee seats on the board of 


directors, the other being held by deft. 
Subsequently a further agreement was 
entered into between pltfs. & deft, 
whereby, it was agreed to alter the 
arts, of assocn. so as to increase the 
number of directors Sc give pltfs. 
another seat on the board Sc Doth 
parties covenanted to do all acts by 
way of voting inrrespeot of their shares 
or otherwise. Pltfs. commenoed an 
action against defts. for speciflo per- 
formance of the latter agreement Sc 
pltfs. moved for an interlooutory order 
that deft, might be ordered to vote at 
meetings of the oo. for the purpose of 
altering the articles Sc that he might 
be restrained from dealing with the 


shares of the oo. under the powers 
contained in the first agreement : — 
Hetd : to order deft, to vote at meetings 
would he equivalent to ordering speclno 
performnaoe Sc IziJ unction refuse at 
that stage but injunotion granted till 
hearing restraining deft, from dealing 
without pltfs. consent, with shares of 
the oo. in any manner whioh might 
inspire his right to vote in respect 4f ms 
shares or otherwise prevent specific 
performance. — ^A lien Sc Sons, Ltd. 
V. Clifton, [1902] S. R. Q. 167.— AUB. 

t. No-Uability companyA — Inter- 
looutory injunotion granted against 
a no-liablllty oo., to restrain mining 
for gold on private property, on 
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8eci* 4. — CoTporaie and unincorporaie bodies : Sub- 
sect* I, A, (g) (6)»3 

Restraint of distribution of assets in winding up.] 

— See Companies, Vol. X., pp. 1000, 1001, Nos. 
6946-6948. 

Restraint of execution.] — See Companies, Vol. 
X., pp. 964, 966, Nos. 6619-6624. 

Restraint of payment of dividends.] — See Com- 
panies, Vol. IX., pp. 695, 696, Nos. 3974-3982. 

Restraint of issue of shares for improper purpose.] 
— See Companies, Vol. IX., p. 292, Nos. 1810, 
1812, 1814. 

Enforcement of right to inspect register of 
mortgages.] — See Companies, Vol. X., p. 788, No. 
4929. 

Enforcement of right to inspect register of 
members.] — See Companies, Vol. IX., p. 209, Nos. 
1295-1299. 

Regulation & management meetings of members.] 

— See Companies, Vol. IX., pp. 682, 583, Nos. 
3897-3904. 

Restraint of reconstruction & amalgamation of 
companies in voluntary winding up.] — See Com- 
panies, Vol. X., pp. 1015 et seq, 

(6) Statutory Companies. 

747. Exercise of statutory power to lower road.] 
— The trustees of a turnpike road agreed to assent 
t-o a bill in Parliament for the formation of a rail- 
way, on the condition that the railway should pass 
over the road at a sufficient elevation, & the road 
be not lowered or otherwise prejudiced. This 
qualified assent was returned in both houses of 
Parliament. The bill passed. Sect. 12 of the act, 
among other powers, authorised the co. to raise 
& sink rivers or streams, roads or ways, in oi'der 
the more conveniently to carry the same over or 
under, or by the side of the railway, provided that 
the CO. should not divert, obstruct, or impound 
any river or water to the prejudice of any mill or 
manufactory. Sect. 72 enacted, that the arch of 
any bridge for carrying the railway over or across 
any turnpike road, should be of a height from the 
surface of such road to the centre of such arch, of 
not less than 16 feet, provided that the descent 
under any such bridge should not exceed 1 foot 
in 30 feet. The act contained no particular 
proviso as to the road in question : — Held : the 
modified assent of the road trustees, the terms of 
which were neither embodied in any agreement 
between the trustees & the co., nor adopted by the 
legislature, afforded no equitable ground for 
restraining the co. from enforcing, with regard to 
the road in question, all the powers conferred by the 
act. The co. were authorised to sink the original 
surface of a turnpike road, in order to give .the 
specified elevation to the arch of a bridge, erected 
for carrying the railway over such road, notwith- 
standing that the effect, from the peculiar situa- 
tion of the road, would be, to render it liable to be 
occasionally flooded. — ^Aldred v. North Midland 
Ry. Co. (1839), 1 Ky. & Can. Cas. 404; 3 Jur. 244. 

748. To enforce agreement — To stop trains at 
particular station.] — Rigby v. Great Western 
Ry. Co., No. 186, ante, 

749. To restrain ultra vires act — ^Laying pipes to 
supply water outside statutory limits.] — The C. 

co. were proceeding to lay down pipes, which they 

information by the A.-G. at the relation 
of the owners of the land who were 
not joined m pltfs. On. : whether 
such iiijnnotion would have l^n 
granted against a oo. with ordinary 
liability.— A. -a. «. HuBTum^s OoNBoia 
?Si No liUBiUTY (1872), 3 V. R. (Eq.) 


j alleged were necessary for the supply of C., but 
I wliich, they admitted, they intended to use for the 
purpose of carrying water beyond the limits of 
their powers. At the suit of the board of health 
of 0., the ct. restrained the C. co. from laying down 
pipes under the streets of C. for the purpose of 
supplying with water any parish or place not being 
part of the port of 0., or any parish or place within 
or adjoining such town,— C ardiff Corpn. v. 
Cardiff Waterworks Co. (1869), 33 L. T. O. S. 
104 ; 24 J. P. 21 ; 6 Jur. N. S. 963 ; 7 W, R. 386 ; 
on appeal^ 4 De G. & J. 696, L. JJ, 

Annotation : — ^Apld. Marriott v. East Qrlnstead Gas Sc Water 

Co.. [1909] 1 (Jh. 70. 

760. .] — ^A water co. authorised by 

their special Act to supply water to certain places, 
defined by the Acts to be the limits of the Act, 
cannot supply water outside those limits, although 
not expressly forbidden by the Act to do so. A 
water co., authorised by their special Acts to erect 
water-works & supply water within certain limits 
which included the parish of A., agreed to supply 
water to W., the owner of property in the adjoining 
parish of H., & accordingly extended their main in 
the parish of A. to the boundary where it adjoined 
the parish of H., & then, at the cost of W., laid a 
main some distance along a highway in the parish 
of II. & thence laid pipes to W.’s property : — 
Held : the water co. on the construction of their 
special Acts, were not by virtue either of any 
express or incidental powers entitled to supply 
water outside their statutory limits. The water 
co. were supplying water to W., not at the point 
where their mains reached the boundary in the 
parish of A., but at the terminals on W.’s property 
where he received and applied it to his use. There- 
fore, the water co. were acting ultra vires ^ &> an 
injunction was granted at the suit of the A.-G. — 
A.-G. V. West Gloucestershire Water Co., 
[1909] 2 Ch. 338 ; 78 L. J. Ch. 746 ; 101 L. T. 258 ; 
73 J. P. 453 ; 25 T. L. R. 650 ; 7 L. G. R. 1078, 
C. A. 

761. Amalgamation of companies — Lease 

of railway.] — A railway co. entered into an agree- 
ment to lease their line to another co. The agree- 
ment contained provisions which were legal & 
others which were ultra vires, but an application 
was to be made to Parliament for power to carry 
out such provisions as should be ultra vires : — 
Held: as the agreement provided for a number 
of things to be done, which were all for the 
Iiurpose of accomplishing a certain object that was 
ultra vires, the parties had no right, by virtue of 
that agreement, until they had obtained the 
authority of Parliament, to do even those acts 
which independently of the agreement they did not 
require the authority of Parliament to do. The ct. , 
in granting an injunction to this extent, refused 
to restrain two directors, appointed under the 
agreement, from acting, on the ground that the 

"1 had power to remove them, & that 

their removal might be detrimental to the business 
of the CO, — ^Hattbrsley v, Shelburne (Earl), 
(1862), 31 L. J. Ch. 873 ; 7 L. T. 660 ; 10 W. R. 
881. 

Annotation : — ^Refd. Maiinsell v. Mid. G. W. (of Ireland) Ry. 

(1863), 32 L. j. Ch. 513. 

752 , Scope of statutory powers.] — A co. 

established for one purpose cannot, against the 

cos. or individuals exceed their 
statutory powers in dealing with other 
people's property. Sc an injunction is 
sought to i^ram their actions, no 
question of damage or public con- 
venience is raised. — ^A.-G. v, Ryan 
(1888), 5 Man. L. R. 81.— CAN. 

a. — — Where restrioHon only im- 


PART X. SECT, 4, SUB-SECT. 1. 

A. (b). 

762 i. To restrain vUra vires act — 
Swpe of stattUory powers.'^JKnKiSB V. 

of ‘ 

762 U. — ^When railway 
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will of any dissentient minority’, however small, 
undertake a business foreim to its original object. 
Thus a railway co. cannot become a st^m boat co. 
or carry on a brewwy. No portion of the funds 
of a CO. can be applied in procuring the means of 
cairying on a different undertaking such as 
soliciting a bill in Parliament to confer powers 
necessary for that purpose. The ct, will take the 
interests of the public into consideration when 
asked to interfere with a railway. — Lydk v. 
Eastern Bengal Ry. Co. (1866), 36 Beav. 10 ; 
65 E. R. 1069. 

Armotations : — ^Ajpld. Deuchar r. Gas Light & Coko Co., 

11924] 2 Ch. 426. Eeld. A.-G. v. N. E. By., [1906] 2 Ch. 

675. 

753. To restrain misapplication of funds — 
Amalgamation of companies.] — On an application 
being made to Parliament for an Act to extend the 
N. & E. R. Co. a subscription contract was entered 
into, & the parliamentary deposit therein men- 
tioned was professedly paid by the directors, while 
in fact it consisted of a sum borrowed by them, 
& subsequently debited to the N. & A. R. Co., 
in which the N. & E. R. Co. was incorporated by 
the Act applied for. The ct. granted an injunc- 
tion restraining directors of the N. & A. R. Co. 
from debiting that co. with the deposit, or any 
sums paid for calls made in respect of the amounts 
mentioned in the contract. — Spaceman v, Latti- 
MORB (1860), 3 Giff. 16 ; 4 L. T. 45 ; 7 Jur. N. S. 
179; 9W. R. 229; 66 E. R. 304. 

Costs of application to Parliament.] — See 

Companies, Vol. X., pp. 1165, 1166, Nos. 8261^ 
8266. 

754. To restrain alteration of road — Public im- 
provement.] — Uefts. proposed turning an inclined 
road or slipway, leading from the town to the sea- 
shore, from the north-east to the north-west. 

plied — CcniseQuencca of act negligible.] 

— DoftH. were incorporated by lotU^r 
patent under the Street Ry. Act, 1887 
(o. 171), which authorised them to 
construct & operate, on all days excewt 
Sunday, a street railway : — Held : 
au action would not lie by the Crown 
to restrain defts. from operating the 
road on Sunda 
their doing so 

one, & no substantial Injury to the 
public, or any interference mth pro- 
prietary rights, being shown. — A,-G. 

V. Niagara Falus, Wesley Park & 

Clifton Tramway Co. (1891), 18 
A. II. 453.— CAN. 

b. Injury to individual — Remedy 

must be available apart from special 
statute.] — Shepherd v. Port op 
Bombay Trustees (1876), I. L. R. 1 
Bom. 132.— IND. 

0. To restrain arbitrary d? un- 
reasonable act.] — ^Action to restrain 
C. Electric Light & Powers Co. from 
arbitrary & unreasonable oxerciso of 
its franchise. Defts. had lowered its 
wires solely to obstruct & if possible 
kill the mimicipal project for com- 
petition : — Held : above was an 
arbitrary &; unreasonable exorcise of 
its franchise & should be restrained. — 

A.-G. (Truro) v. Chambers Elbotrio 
Light & Power Co. (1913), 13 B. L. R. 

443 ; 14 D. L. R. 883.— CAN. 

d. To restrain evasion of statute.] 

— 22 Vlot. o. 122, Incorporating the 
Northwest Transit (k)., enacted that it 
should not be lawful for the eo. to 
proceed with their operations under the 
Act imtil £50,000 of the capital stock 
should have been subscribed, & 10 

S er cent, paid thereon. Subsequently. 

: before £50,000 had been subscribe 
or the percentage paid thereon, a 
proposition was made by C. to certain 
stockholders in the enterprise, that C. 
should sell a steam vessel belonging 
to him to the co. for £5,000, & that in 
that event he should become a sub- 


It appeared that this, so far from producing any 
injury, would make a more convenient landing- 
place : — ffeld : whether defts. were authorised 
or not, the ct. would not interfere in the matter. — 
Rydb Combs, v. Isle op Wight Perry Co. 
(1802), 30 Beav. 616 ; 54 E. R. 1029. 

755. To restrain interference with foreshore.]-;- 

Held : comrs. of sewers are entitled to restmn 
a railway co. by injunction until the hearing, 
from interfering with a natural deposit of beach 
forming a protection to the country from the 
inundations of a tidal navigable river within the 
survey of the comrs. ; & this notwithstanding 

a purchase by the railway co. from the lord of the 
manor, under their Parliamentary powers, of the 
spot in question. — Crossman v, Bristol & South 
Wales Union Ry. Co. (1863), 1 Hem. & M, 631 ; 
11 W. R. 981 ; 71 E. R. 233. 

Annotations Eefd. Battersea Vestry v. County of London 

& Brush Provincial Electric Lighting Co., [1899] 1 Ch. 

474 ; Nesbitt v. Mablethorpo U. C., [1918] 2 K. B. 1. 

756. To restrain obs^uctlon of light.] -j- Pltf. 

was the owner in fee of a house with three windows 
overlooking the station yard of defts., a railway 
co. Pltf. or his predecessors had enjoyed light « 
air tlirough the windows without interruption 
for sixteen years, when defts. requested him to 
pay a nominal rent for the enjoyment of the light 
& air, Pltf. having refused to pay the rent, the 
co. put up a screen on their land & blocked up the 
lights. In an action to restrain defts. from inter- 
fering with the light & air of pltf., an interlocutory 
mandatory injunction was granted directing defts. 
to pull down & remove the obstruction complained 
of, until the hearing of the action or until further 
order ; — Held : the injunction must bo dissolved, 
pltf. not having acquired a right to light & air, & 
a railway co. being, primd facie^ entitled to use 

the schedule to the latter Act, defts. 
were bound to sell the tickets called 
“ workmen’s tickets ” upon their cars 
to the public & to receive them in 
payment of faros at the hours mentioned 
In the bye-law, not from workingmen 
only, but from the public generally. 
Defts. having refused to sell certain 
classes of tickets upon their cars, or to 
accept them from persons from whom 
they were bound to accept them in 
payment of fares, were restrained from 
running cars upon which these tickets 
were not kept for sale, & this restraint 
was coupled with a declaration that 
they wore bound to sell them on their 
cars to all persons desiring to buy 
them, & to receive them from all persons 
in payment of fares during the hours 
mentioned In the bye-law. — Hamilton 
V. Hamilton Street Ry. Co. (1904), 
25 C. L. T. 15 ; 8 O. L. R. 642 ; 4 
O. W. R. 311, 411 ; 10 O. L. R. 594 ; 6 
O. W. R. 207 ; affd., 39 S. C. R. 673.— 
CAN. 

g. Exercise of statutory power — 
Restraint of unnecessary damage .] — 
Railway Clauses Act, 1845, enacts 
that, subject to the Act, & of any Act 
Incorporated therewith, the railway 
CO. may do all acts necessary for 
making the railway provided always 
that in the exercise of the powerrf by 
this or the spooial Act grants, the oo. 
shall do as little damage as can be. 
Where contractors for a railway oo. 
in executing works under above Act, 
are causing serious damage to adjoining 
property, the owner thereof is entitled 
to InCerdict. against the contractors 
continuing their operations, unless 
they succeed in showing that they are 
using all reasonable precautions.— 
GnAESPiE V. Lucab & Aird (1893), 
20 R. (Ct. of Sees.) 1035 ; 30 Sc. L.ll. 
843 ; 1 S. L. T. 162.— SCOT. - 

h. Where statviory powers dbandat^ 
— Power to enjoin performatuie.] 
Applt., a landowner, through whose 


y, the restriction against 
being at most an implied 


Bcriber to the amount of £50,000, 
& that the steamer should be paid for 
by taking her as a payment of 10 per 
cent, on the £50,000, which was acceded 
to, Sc the subscription & purcliaso made 
accordingly, in compliaiico ^vlth a 
resolution of the co. : — Held : this 
was an evasion of the statute, & an 
injunction was granted on motion, 
restraining the co. from proceeding 
with any of the operations thereof 
until the conditions pointed out by the 
statute had been complied with. — 
Howland v. MoNab (1860), 8 Gr. 47. — 
CAN. 

e. To enforce perfomuDice of statu- 
tory duty.}— A railway co. who take 
possession of land under the com- 
pulsory powers conferi'od by the 
statute, are bound to erect fences for 
the proper separation of the railway 
from the remainder of the land, 
within six months from the time of 

g ossession being taken, not from the 
me of notice being ^ven requiring 
such fences to be constructed, which 
need only be a reasonable notice to 
fence ; Sc If they neglect to do so they 
may be enjoined from further using the 
lino of railway. Under the circum- 
stances : — Held : the possible Injury 
Sc loss to defts., by the sudden Sc 
immediate stoppage of their work, 
largely outweighed any possible 
advantage to the pltf. ; & the proper 
relief was by a mandamuSt or manda- 
tory injunction, requiring the oo. to 
construct the fences ; & if there was 
jurisdiction to restrain the further use 
of the road, as to which any expression 
of opinion was avoided, it should not 
be exercised in the case of a oon- 
tumaoiouB refusal. — M asson v. Grand 
JuNcrnoN Ry. 00| (1879), 26 Gr. 286 ; 
revsd. 26 Gr. 289, n.-^ AN. 


f. 


-.] — By deft. *8 Act of incor- 


poration, 36 Viet, c. 100 (O.), the 
amending Act, 56 Vlot. c. 90, ec the 
contract & bye-law contained in 
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Sed* 4 . — Corporate and unincorporcUe bodies .• Sub' 
sect. 1, X (6) 

their own land as they thought fit, provided it was 
for no purpose inconsistent with their Act of 
Parliament. — ^Bonner v. Great Western Ry. 
Co. (1883), 24 Ch. G. 1 ; 48 L. T. 619 j 47 J, P. 
680 ; 82 W. R. 190, C. A. 

Annotations : — ^Apld* Foster u. L. O. & D. Ry., [1895] 1 Q. B. 
711. B^d. Greenhal^h v. Brindley. [1901] 2 Ch. 324; 
Boyce t». Paddiugrton B. C., [1903] 2 Oh. 566. 

767. Right to inspect register.] — Tlie right of 
inspection & perusal of the register of debenture 
stock’holders, which by Cos. Clauses Act, 1863 
(c. 118), s. 28, is given to mtgees., bondholders, 
debenture stock-holders, shareholders stock- 
holders of the CO., includes a right to take copies* 
The fact that a person has taken his stock in a co. 
at the instance of a rival co., & for the purpose of 
serving the interests of the rival co., does not dis- 
entitle him to the assistance of the ct. in enforc- 
ing this statutory right. — Mutter v. Eastern 
& Midlands Ry. Co. (1888), 38 Ch. D. 92 ; 
57 L. J. Ch. 615 ; 69 L. T. 117 ; 36 W. R. 401 ; 
4 T. L. R. 377, C. A. 

Annotations : — ^Apld. Nelson v. Anglo- American Land Mort- 
gage Agency Co., [1897] 1 Ch. 130; Boord r. African 
Consoliaatea Land Sc Trading Co., [1898] 1 Oh. 596. 
Bistd. Be Balagh&t Gold Idining Co.. [1901] 2 K. B. 665. 
Apld. Davies v. Gas Idght Sc Coke Co., [1909J 1 Ch. 708. 
R^.Bovan v, Webb, [1901] 2 Ch. 59 ; Ormerod, Grierson 
V. St. George’s Ironworks, [1905] 1 Ch. 505. Mentd. 
Everett r. GrifflUis, [1924] 1 K. B. 941. 

See, also. Companies, Vol. X., p. 1128, Nos. 
7940-7942. 

758. Pollution of water supply by gas company.] 

— ^Pltfs. were tlie owner & the occupiers of two 


houses which obtained their water supply from a 
well by means of a pipe laid in the main road, 4c 
belonging to the owner of the houses. Bern, 
were a gas co. incorporated under Acts of Parlia- 
ment, & owned gas mains & pipes which were laid 
in the same road. In an action by pltfs. to 
restrain the co. from polluting the water supply 
with gas escaping from their pipes, which pltfs. 
alleged to be d^ective: — Held: defts. had no 
statutory authority to create a nuisance, 4 d thei^ 
was a nuisance ; as however, it had ceased after 
action brought, there would be no injunction, but 
a declaration that defts. were not entitled to pollute 
pltfs.* water. — ^Batcheller v. Tunbridge wells 
Gas Co. (1901), 84 L. T. 766 ; 66 J. P. 680 ; 17 
T. L. R. 577 ; 45 Sol. Jo. 577. 

759. Noise vibration from electric statton.] — 
Where it is proved that a serious nuisance is caused 
to the owners of property of machinery used by a 
public co. incorporated under statutory powers to 
supply electrical ener^ within a certain district, 
the remedy is not limited to money compensation 
but an injunction can also be granted against the 
co., although the co. have not acted unreasonably 
in the mode in which they carried out their sta- 
tutory duties. — Demerara Electric Co. v. White, 
[1907] A. C. 330 ; 76 L. J. P. C. 54 ; 96 L. T. 752 ; 
51 Sol. Jo. 497, P. C. 

Restraint of issuing & stamping proxy papers.] — 

See Companies, Vol. X., p. 1165, No. 8181. 

Restraint of allotment ds issue of shares.] — 

See Companies, Vol. X., pp, 1130 et seq. 

Restraint of directors.] — See Companies, Vol. 
X., p. 1130, No. 7963. 


property a railway was proposed to 
be constructed expressed himself as 
satisded vrith the course it was to take 
but while the bill was before Parlia- 
ment he sought to obtain an tmder- 
taking from the co. for the purpose of 
better scouring his rights. The co.’s 
offer to refer all claims to an arbiter 
was accepted. On the co. resolving 
to abandon their undertaking, applt. 


under 1893 Act, c. 46, ratifying & 
confirming an agreement enterod into 
between the Western Counties Ry. Co. 
Sc a body known as the syndicate ” 
deft. co. were required to do the act 
pltfs. sought to restrain them from 
doing. Sc the restraining order must 
therefore be sot aside. — Kinney v. 
Plunkett (1894), 26 N. S. R. 158. — 
GAN. 


sought a suspension Sc inderdict 
against the distelution of the co. Sc 
the return to the shareholders of 
deposits Sc calls paid ; — Held : an 
injunction or Interdict would not be 
granted. — ^Anstbdthek v. East op 
Fife Ry. Co. (1852), 1 Macq. 98 ; 
24 8o. Jur. 419 ; 1 Stuart, 691 ; 

12 I)ufil^(Ct. of Sees) 127 ; 22 Sc. Jur. 

To restrain ads contrary to 
, — policy.] — The ct. will grant an 
ad interim Injunction to restrain a 
railway co. from carrying out, without 
the sanction of Parliament, a contract 
to purchase the property of a canal co., 
when that purchase would creeite a 
monopoly, — M* Donnell v. Midland 
Great Western Railway op Ire- 
land Co., M'Donnbll V, Grand 
Canal Co. (1853). 5 Ir. Jur. 185. — IR. 

L To restrain levy of toUe — Where 
dependent on state of road .] — (^neral 
Ro€wi Cos. Act, 1887, c. 169, relating 
to tolls, taken in connection wiw 
53 Viet. c. 42 (O.), apply to a road oo. 
incorporated by special Act, so as to 
prevent the oo. from demanding toils 


reports that the road has put in 
good Sc ofltoient repair ; Sc an action 
will He at the soft of the A.-Q, to 
restrain such oollection. — A,-G. v. 

21 O. R. 

19 A. R. 234 ; 21 S. C, R. 631.— 

, m. CanedUttion of stock — Authorised 
by statv^.] — ^Pltfs. obtained an Interim 

restrain defts, 
oanoalli^ certain stocks to which 
claimM to bo entitled : — HOd; 


n. BaUtoay obstructing navigable 
waters.] — Upon an application by 

g ltf. co. for a mandatory injunction 
I compel deft. co. to cease obstructing 
certain navigable rivers. Sc to remove 
a temporary bridge built across one 
of them, siao to make openings in two 
permanent steel bridges constructed 
pursuant to statutory authority. 
Upon the evidence : — Held : the In- 
junction bo refused, as the require- 
ments of the Railway Act of Ceuiada 
had been complied with. Sc the publio 
works department of Canada had 
sanctioned the temporary obstruction 
of these streams. — ^British CoummiA 
Express Co. v. Grand Trunk Pacifio 
Ry. Co.— €AN. 

o. To restrain expropriation of 
Municipal property — Act sanctioned by 
railway committee of Privy Cowicil.)— 
Toronto City c. Metropolitan Ry. 
Co. (1900), 31 O. R. 367.--CAN. 

p. Use of streets by electric light 
c^pany — After expiration of time 
Umtted — Though sweettuesU use oc- 
quieseed in.] — Deft. co. had acquired 
tee rights Sc business of a oo. which 
had in 1891 secured the right to erect 
poles Sc wires in the streets of tee Town 
of SeUdiic & to oaxry on the business 
of supplying electric light Sc power in 
the town for a period of ten y^rs. 
Aft^ the eioiiration of that period Sc 
until the year 1909, deft. oo. Sc its 
pr^eoessors in title continue the 
bu s iness Sc erected firom time to time 
new poles Sc wires In tee streets viite- 
ont pouring any extension of tee 
franoi^, but also wlterat any action 
being taken by town to prevent tee 
earning on of the business: — Held: 
tee town ¥ras not estopped from passiog 


a bye-law in 1009 revoking Sc ter- 
minating the rights Sc privileges 
previously grranted Sc then exercised 
by deft. oo. Sc requiring the iminediato 
removal of all their polos Sc wires from 
the streets Sc was entitled to a declara- 
tion that deft. oo. had no right any 
longer to maintain its system, an 
injunction to restrain it from maintain- 
ing the same or erecting poles or wires 
or transmitting electricity within the 
Town, Sc an order requiriiig the oo. 
to remove their poles Sc equipment 
from the streets of the Town. — 
Selkirk Town v. Selkibk Elbctrio 
Light Co. (1910), 20 Man. L. R. 461.-r- 
CAN. 

I. Powers granted under Dominion 
Ad — Exercise in violation of Provineiai 
law — Whether restrained . Canadian 
Act, 37 Viet. c. 103, which created a 
coron. with power to carry on certain 
definite kinds of business within the 
Dominion, was within the legislative 
competence of the Dominion Parlia- 
ment. The fact that the corpn. 
chose to confine the exercise of its 
powers to one Province, Sc to local Sc 
provincial objects, did not affect its 
status as a corporation, or operate to 
render its original Inoorteratlon Illegal 
as ultra vires of the said Parliament : — 
HM: the coipn. could not be pro- 
hibited generally from acting as such 
within tho Pzovinoe ; nor oonld it be 
restrained from doing specified acts 
in vicdatioin of the provincial law upon 
a petition not direotad Sc adapted to 
that purpose. — ^Loranokr v. Colonial 
Building Sc Invebthent Asboon. 
(1882), 5 L. K. 116 ; 2 Cart. 275.-~OAN* 


r. To restrain inereass of raiiway 

m mm * A. — 


t railway oo. of certain rates for the 
lonveyanoe of coals, which was unite 
he maximum rate* sanctioned by the 
Railway Act. The ct. reoaUed.the 


agahiit 

puttned 


pmUag m 
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Riitraint of ifltro vim oots of t tatutory oomra* 
Uon goiiorally.j-^ee Oobporations, Vol. xlll., 
pp. 85i 4t 9eq* 

LUnitatlon of powers generiOly Com- 
PANIB8, Vol. X., p. 1163. 

RmUatton dc management.] — See Ck)HPANiEs, 
Vol. X,, p. 1162. 

(c) Chartered Companies, 

To restrain surrender of charter.] — See Oor- 
PORATION8, Vol. XIII., p. 287, No. 186. 

To mtraln acts tnvolvii^ surrender of charter.] — 
See OOBPORATIONB, Vol. XIII., p. 368, No. 940. 

To mtratn ultra vires acts.] — See Corpora* 
HONS, Vol. XIII., p. 359, No. 944. 

To restrain directors from making calls de 
carrying on business.] — See Companies, Vol. X., 
p. 1194, No. 8484. 

To restrain forfeiture of shares for non payment 
of call.]— 6'ee Companies, Vol. X., p. 1195, No. 
8480. 

•# 

B, Municipal Corporaiione, 

Ultra vires & generaUy.] — See Corporations, 
Vol. XIII., pp. 354 et eeq, 

760. To restrain illegal payments out of cor- 
porate funds — Breach of trust — ^Endowment of 
churches.] — In cases of injunction, the ct. exer- 
cises a discrotion ; so that where the effect of con- 
tinuing an injunction would have been to exclude 
a question on a doubtful statute from ever being 
discussed, A; no apparent danger to the property 
was shown, the ct. dissolved the injunction. 

When any act involving a breach of trust is 
intended to be done, though not in its consequences 
irremeable, the ct. will prevent it by injunction. 

It is an established rule, that where a party 
obtains exi ex p, injimction by misrepresenting 
the facts of the case, he shall not afterwards be 
permitted to support the injunction, by showing 
another state of circumstances in which he would 
be entitled to it. 

By Municipal Corporation Act, 1835 (c. 76), 
all the property then belonging to corpus, included 
therein, became, from the passing of the Act 
until the election of the new officers, held by the 
old corpn. in trust for the pubhc for the purposes 
mentioned in that statute. Between the passing 
of the Act, & the election of the new officers, the 
old corpn. raised out of its property a sum of 
£105,000, A appropriated the same towards the 
better endowment of the clergy of the town, who 
were mc^equately provided for : — Held : such an 
application of the funds was contrary to the spirit 
of that Act, A, on the part of the old corpn., a 
breach of trust. — ^A.-G. v. Liverpool Corpn., 
A.-G. V. Aspinall (1837), as reported in 7 L. J. 
Ch. 51 ; 1 J. P. 4, L. 0. ; previous proceedings 
sub nom, A.-G. v, Liverpool Corpn. (1835), 1 
My. A Or. 171. 

AnnotaHona : — Qonal Oreenhalgh v, Manohestor A Bir- 
mingham Ry. (1^8), 3 My. A Cr. 784. Rm. A.-Q. v. 


Wilson (1887). 0 Sim. 30 : A-G. «. Pools Oorpm (1838), 

4 My. A (>. 1 7 ; Galbieath v. Armour (1845), 4 
App. 374 : Armltstead v. Durham (1848), 11 Bear. 558 ; 
A.-Q. t>. Wigan Ooron. (1854), 28 L. T. O. 8. 43 ; A-G. 

V, NewoasUe-npon-Tyiie Corpn. A K. E. Ry. (1889), 23 
Q. B. D. 492. Mraia. R. V. Liverpool Corpn. (1839), 

9 Ad. A El. 435; A-G. v. Wilson (1840), Cr. A 1%. 1 ; 
Holdsworth e. Clifton Dartmouth Hiu^ess Corpn. 
(1840), 11 Ad. A El. 490; Ex p. Hythe Corpn. (1840), 

4 y. A C. Ex. 65 ; Parr v. A-G. (1842), 8 a. A Fin. 409 ; 
Gloucester 0>rpn. v. Wood (1844), 9 Jur. 673 ; Arnold e« 
Gravesend Corpn. (1856), 2 K. A J. 574 ; A-G. v. Avon 
Corpn. (1863), S3 Boav. 67 : MUl v. Hawker (1874), L. R. 

9 Exoh. 309 ; Stevens e. Chown, Stevens v. Clark, [1901] 

1 Ch. 894 ; A.-G. v. De Wlnton, [1906] 2 Ch. 106 ; R. 

V. Eensing^n Income Tax Comrs., Ex p, de PoUgnao, 
[1917] IK. B. 486. 

761. Compensation for loss of offioe.] 

— Municipal Corporations Act, 1836 (c. 76), creates 
a public trust of the property of municipal corpns. 

A of the funds raised for the purposes of the Act, 
subject, like other property held in trust, to the 
juri^ction of the ct. of Ch. Although the Act 
contfiiins provisions for correcting abuses in respect 
of the borough property, there is nothing in it to 
exclude the ordinary jurisdiction of the ct. of Ch. 
to prevent breaches of trust : — Held : accordingly, 
that a bond given by the town council of a borough, 
to secure compensation out of the borough fimd 
to an officer, for the profits of offices, some of 
which he continued to hold, was a breach*of trust 
A illegal. — Parr r. A.-G. (1842), 8 Cl. A Pin. 499 ; 

8 E. B. 150 ; sub nom, A.-G. v. Parr, 5 Jur. 245, 
H. L. ; affo* S. C. nom. A.-G. v, Poole Corpn. 
(1838), 4 My. A Cr. 17, L. C. 

Annoi^iona : — Msntd. Lund v. Blanshard (1844), 4 Hare, 

6 ; Inman v. Wearing (1850), 3 De Q. A Sin. 729 ; Pratt 
V. Keith (1864), 3 New Rep. 406. 

702, Costs of opposing quo warranto pro- 

ceedings — ^Title A existence of corporation In 
question.] — Pltf. seeking to charge a party with the 
consequences of a breach of trust, is bound so to 
state his cose upon the bill that the circumstances 
alleged, if prov^, must necessarily A at all events 
constitute a breach of trust. \^ere, therefore, 
an information is filed, alleging that certain pay- 
ments, charged to be illegjsd A improper, were about 
to be made, by a mimicipal corpn., out of the 
corporate funds, A praying that the corpn. might 
be restrained from making them, but the payments 
were of such a kind that, under certain circum- 
stances, the existence of which was not negatived 
by any statements in the information, they might 
be jui^ifiable, a demurrer for want of equity was 
allowed. 

Semble : a municipal corpn. is justified in dis- 
charging, out of the corporate funds, the expenses 
of opposing quo UHirrarUo informations against 
individual members of the corporation, if the object 
of such informations be to impeach the title, or 
destroy the legal existence of the corpn., as a 
body. — ^A.-G. v. Norwich Corpn. (1837), 2 My. 
A Cr. 406 ; 1 J. P. 132 ; 1 Jur. 398 ; 40 E. R. 
696, L. C. 

I Annotations : — ^Beld. Holdsworth v. CXiftou Dartzoouth 
Hardness Corpn. (1840), 11 Ad. A £1. 490 ; li. v. Leeds 
‘ Corpn. (1843), 4 Q. B. 796 ; Lewis t>. Rochester Corpn. 


note was refused. — F innib t>. Glasgow 
A South Wbstbbn Rt. Co. (1856), 
18 Diinl. (Ct. of dess.) 325 ; 28 So. Jur. 
149. — SOOT. 


t. To reotmin rathoap eonstrucHon 
— Pending deeiaratorp oonon.]— An Act 
of Pszliament authorised the oon 
stniotloii of a railway from Cape Towr 
to WeUiagton by a private oo. Thi 
00 . oonuneiioed the tenninus tor th< 
latj^ plooe at a distonoe of neoiiy i 
mile fiNHn the viUaae. It was oUete^ 
on behalf ^ the oo. that tlm oost ol 
brlnglnt the n^wny right into Um 
tiU|M would, owing to engtneerini 
dUBralkiibeveiTtrtuat. OnapflUea 


ion by an inhabitant of the village :-~ 
iOd: an Interdict must be grouM 
estraining the oo. from going on ^th 
he election of the tenmnus pend^ 
k decdaratory action to be fcurthwitu 
irought by appot. — ^M alan 
[“OWN A WBLUNQTON^T. OO. (1861), 
S. 81.— 4). AF. 

‘ART X. SECT. 4, Sim-SEOT. 1.— B. 

a. Otnerai rtite.] — It is not the 
^raotioe to Interfere with corporate 
K>dleB unlese th^ ore manifestly 
huslng their _Powei».---OAL 055 TA 
3D1IPN. V , Bbiot Kuiur Adbt (1923), 
. h, R. 50 Oole. S18.— nm. 


b. .] — A municipal ooipn. may 

not enter- into any oontroct ito 
council thinks fit. The oounoillm ore 
trustees for the ratepayers, whose 
interests they must oonaerve. It is 
not, however, the function of the ct, 
to supervise the council's work or to I 
dictate to it what contract sl^uld 
or should not bo oooepted by It. 
All that the ct. can do is to lay down 
the general principle of law A Inquhe 
whether it has been violated by the 
oorpm The ot. wiU set ooide oa uBm 
vires a controot entered into by a 
municipal corpn. that la, on the feee 
of tt, manifest impoUUo, tmprovkte^ 
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Injunction. 


Sect, 4 . — CorporcUe and unincorporaie bodies : Sub’ 
sect. 1 , B,] 


(I860), 9 C. B. N. S. 401 ; Fraser v. Murdoch 
6 Add. Cas. 8.5/5 ; A.-O. v. Newcastle-upon-Tyne Corpn. 
& N. E. Ry. (1889), 23 Q. B. D. 402. Mailtd. Foot t>. 
Bessant (1838), 3 Y. & C. Kx, 320 ; Bennett t>. Harrison 
(1843), 7 Jur. 436 ; Foss r. Harbottle (1843), 2 Hare, 
461 ; A.-G. V. Wlgran Ck)rpn. (1854), 23 L. T. O. S. 43 ; 
H. V. Sheffield Gorpn. (1871), L. R. 6 Q. B. 652. 

763. Expenses incurred prior to rate.] — 

A motion against a municipal corpn. & its officers 
for an injunction to prevent : (a) the application 
by them of the money already collected by a 
borough rate for costs, debts, or expenses incmred 
prior to the making of the rate ; (b) from taking 
any steps to enforce payment of sums not yet 
under the rate ; & (3) from making any new or 
additional rate for the pu^oses of paying thereout 
any expenses incurred prior to the making of the 
rate, I’efused under the circumstances. — ^A.-G^. 
V, Lichfield Corpn. (1848), 11 Beav. 120; 17 
L. J. Ch. 472 ; 50 E. B. 762. 

764. Costs of opposing bill in Parliament.] 

— A.-G. t’. Wigan Corpn., No. 70, ante. 

765. Cost of opposing licensing appeals — 

Municipal Corporations Act, 1882 (c. 50) — Borough 
Fund Act, 1872 (c. 91).] — A town council have no 
power under above Acti to pay out of the borough 
fund the expenses incurred by the chief constable 
in appearing by counsel at quarter sessions to 
oppose licensing appeals. An improper payment 
by the order of the town council may be called in 
question by injunction at the suit of the A.-G. 
on the relation of a person interested. — Tyne- 
mouth Corpn. v. A.-G., [1899] A. C. 293 ; 68 
L. J. Q. B. 7.52 ; 80 L. T. 633 ; 63 J. P. 404 ; 15 
T. L. R. 370 ; 43 Sol. Jo. 531, H. L. ; aJSfi/. S. 0. 
snb nom. A.-G. v. Tynemouth Corpn., [1898] 

1 Q. B. 604, C. A. 

AnnotcAvms : — Mentd. AIlsop v. Preston JJ. (1899), 64 J. P. 
25 ; Evans v. Conway JJ.. [1900] 2 Q. B. 224 ; A.-G. r. 
De Winton, (1906J 2 Ch. 106 ; R. v. Woodhouw% [1906] 

2 K. B. 501 ; Attwood v. Chapman, [1914] 3 K. B. 27.5. 


.] — 5cc, generally 9 Corporation.s, \"o1. 

XIIL, p. 362. 

766. To prevent breach of trust — Municipal 
Corporations Act, 1835 (c. 76).] — (1) The funds 
belonging to the municipal corpns. of boroughs 
named in schedules A. ^ B. of above Act became, 
upon the passing of that Act, subject to certain 
public trusts, to be exercised by the new council, 
only in the manner & for the purposes prescribed 
by the Act. 

An appropriation of such funds, made by the 
old corpn., after the passing of the Act, but 
before the election of the new coimcil, & having 
for its object to endow the churches & chapels 
of the established church within the borough 
with fixed stipends, for their several ministers, is 
not an appropriation warranted by the Act, & 
is therefore a breach of trust. The ordinary 
jurisdiction of the ct. over such a transaction, 
by means of an information seeking to have the 
funds recalled, & the appropriation rescinded, os 


being a breach of trust, is not ousted by the 
special remedies provided in certain cases by 
sect. 97 of above Act. Senible : those remedies 
would not be applicable in any case in a trans- 
action of this description. 

(2) Where property is devoted to trusts which 
are to arise at a future time, & be exercised by 
trustees who are not yet in esse^ any intermediate 
act done by the holders of such property, incon- 
sistent with the security of the property, or the 
performance of the trusts when they shall arise, 
will be set aside ; Sl if the trusts are of a public 
nature, the ct. will entertain this jurismetion 
upon an information by the A.-G., notwithstanding 
that the trustees, after they have c6me into esse, 
themselves decline to interfere. — ^A.-G. v. Aspinall 
(1837), 2 My. & Cr. 613 ; 1 J. P. 4 ; 1 Jur. 812 ; 
40 B. R. 778 ; sub nom. A.-G. v. Liverpool Corpn., 
A.-G. V. Aspinall, 7 L. J. Ch. 61, L. C. 

Annotations : — As to (1) Ck)llld. A.-Q. v. Poole CJorpu. (1838). 
4 My. & Cr. 17 ; R. f>. Liverpool Corpu. (1839), 9 Ad. & 
El. 435. Expid. A.-G. V. Wlflon (1840), Cr. & Ph. 1. 
Consd. Parr v. A.-G. (1842-), 8 Cl. & Fin. 409. A 

Apld. Stevens v. Chown, Stevens v. Clark, [1901] 1 Cn. 894. 
Reid. A.-G. V. Wilson (1837), 9 Sim. 30 ; Gloucester Corpn. 
V. Wood (1844), 9 Jur. 673 : Armitstoad tr. Durham (1848), 
11 Beav. 656 ; A.-Q. r. Newcastle-upon-Tyne Corpn. 
Sc N. E. Ry. (1889), 23 Q. B. D. 402. As to (2) BcM. A.-G. 
V. Wilson (1840), Cr. & Ph. 1 ; A.-O. v. Avon Corpn. U863), 
33 Beav. 67 ; A.-G. v. Do Winton, [1006] 2 Ch. 106. 
OeneraUy, Mentd. Holdsworth v. Clifton Dart.mouth 
Hardness Corpn. (1840), 11 Ad. dc El. 490; Arnold r. 
Gravesend Corpn. (1856), 2 K. & J. 574. 

767. .]— Parr v. A.-G., No. 761, 

ante. 

768. To restrain disposal of corporate property.] 

— Frimd facie a municipal corpn. has full power 
to dispose of all its property, like a private indi- 
vidual & it lies on the person alleging the contrary 
to establish a trust. Demurrer allowed to a bill 
by a member of a municipal corpn. to restrain 
them from selling their estates, & for an account 
of the estates sold, his alleged right being in his 
corporate 6c not his individual capacity. — Evan 
V. Avon Corpn. (1860), 29 Beav. 144; 30 L. J. 
Ch. 105 ; 3 L. T. 347 ; 6 Jur. N. S. 1361 ; 9 W. R. 
84; 54 E. R. 581. 

Annotations : — Befd. McCormac r. Queen’s ITniversity 
(1867). 15 W. R. 733 ; Watson v. Hj^ho B. C. (1906), 70 
J. P. 153. 

769. Grant of lease at undervalue- 
Municipal Corporations Act, 1835 (c. 76), s. 95.] — 

A.-G, V. Great Yarmouth Corpn. (1866), 21 
Beav. 625 ; 25 L. T. O. S. 5 ; 3 W. R. 309 ; 62 
E. R. 1001. 

770. Municipal Corporations Act, 1882 

(c. 50), ss. 108, 109.] — By above sects, a muni- 
cipal corpn. cannot sell any corporate land with- 
out the approval of the Treasury ; but may, with 
such approval, dispose of any corporate land ** bv 
w^ay or absolute sale ... or otnerwise in such 
manner & on such terms 6c conditions as the 
Treasury approve.’* In 1888 a municipal corpn. 
put up corporate land for sale by auction in fifteen 
lots subject to special conditions of sale ; one of 
which provided that the purchaser of each lot 


or otherwise unreasonable ; but where 
it is only probable or possible that the 
contract is unprofitable to the corpn. 
the ot. will not, in the absencQ^ of 
maia fldes, interfere with the exerci^ 
of its discretion by a municipal 
authority. — A.-G. v. Welunoton 
Corpn., [1924] N, Z. L. R. 818.— N.Z. 

0 . To restrain illegal paynunis out 
of corporate funds— Breach of trust.] 
— Where on the petition of pltf . & other 
Tatepayers, a oorpn. had passed a bye- 
law for the construotlon of a drain, & 
the assessment of the lands to be bene- 
fited thereby, part of which pltl. owned. 


but the drain had not been completed, 
though a reasonable time bad elapsed. 
& a portion of the moneys assessed had 
J applied upon another drain ; — 
Held : pltf. was entitled to an inlunc- 
tion to restrain further misapplication 
of the moneys Msessed, & to aeoount 
timrcof, for the bye-law created a trust 
which had been violated. — H mith v, 
Raucioh Township (1883), 3 O. E. 
405. — CAN. 


living appropriated 95,20^^ del 
oonstruotiM a bridge < 
navigable water, piSt of a 


harbour within the city limits, did not 
obtain the sanction ox the l^mlnlon 
Oovt. to the work. Sc proceeded to 
execute It in such a way as to interfere 
with navigation. Upon information 
by the A.-G. of Canada, an injunction 
was granted restraining the con- 
tinuance of the work. This action 
was th^ brought by pltf. individually 
as a ratepayer to restxain 
from expending any part of the I MOO 
in payment lor too woik^— 
an injuaotioB should be gvaam 
restraining the application of the 
money to any further inmstiiiotiun of. 
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should erect thereon a dwelling house &; should 
not erect thereon any building other than such 
bouse. None of the lots were then sold. In June, 
1888, pltf. agreed with the corpn. to purchase 
two of the lots, subject to the conditions. The 
approval of the Treasury to the sale, required by 
the Act, was obtained ; & in Nov. 1888, the lota 
were conveyed to pltf., two of the Tjords of the 
Treasury being parties to the conveyance. When 
the approval of the Treasury was obtained they 
were not informed that there was a general building 
scheme the effect of which would be to give pltf. 
rights in relation to other land of the corpn. No 
approval of the special conditions were ever given 
by the Treasury. In May, 1893, the corpn. 
agreed to sell to the other defts., the trustees of a 
Presbyterian church, two other lots, for the pur- 
pose of their erecting a church thereon. On 
motion by pltf. for an injunction to restrain the 
corpn. & the trustees from erecting or permitting 
to be erected on the land so sold to them, any 
church or building other than a dwelling house : — 
Held : though if the vendors had been private 
individuals &; not a municipal corpn. pltf. would 
have been entitled to an injunction yet as pltf.’s 
right against the trustees depended upon a disposi- 
tion of corporate land on conditions which had not 
been approved by the Treasury, the motion must 
be refused. — Davis v. Leicester Corpn., [1894] 
2 Ch. 208 ; 63 L. J. Ch. 440 ; 70 L. T. 699 ; 42 
W. It. 610 ; 10 T. L. R. 385 ; 38 Sol. Jo. 362 ; 7 B. 
609, C. A. 

Amiotaiiona :■ -Refd. Lanibetli Corpn. v. South London 
Electric Supply C-orpn. (1907), 96 L. T. 440 ; Canterbury 
Corpn. r. Ckjoper (1908), 99 L. T. 612. Montd. Holford tJ. 
Acton U, D. C.. 11898) 2 Ch. 240. 


771. To restrain making new rate — For pay-^^ 
ment of expenses previously incurred.] — A.-G. 

V, Licjhpteld Ck>BPN., No. 763, ante. 

772. To restrain raising illegal rate.] — A.-G. 
V. Wigan Corpn., No 70, ante. 

773. To restrain ultra vires acts — ^Unauthorised 
overdraft.] — A.-G. v. West Ham Corpk., [1910] 
2 Ch. 660 ; 80 L. J. Ch, 105 ; 103 L. T. 394 ; 74 
J. P. 406 ; 26 T. L. R. 683 ; 9 Ij. G. R. 433 ; 
previous proceedings, 74 J. P. 190, C. A. 

774. Tramways outside district.] — The 

corpn. of E., by their special Act, which incor- 
porated Parts II. & III. of Tramways Act, 1870 
(c. 78), & thus included sects. 34, 35, dc 54 of that 
Act, were empowered to lay down, use & main- 
tain certain tramways within the borough, & to 
enter into agreements with the owners of tramways 
in adjacent districts {inter alia) with respect to 
the construction, lease, working, use & manage- 
ment by the contracting parties of all or any of 
their respective tramways, but the term of any 
lease or working agreement was not to exceed 
forty-two years & the conditions thereof were to 
be subject to the approval of the Board of Trade. 
With such approval an agreement was, in 1902, 
made between the corpn. of E. & the corpn. of S., 
the owners of tramways in the county borough of 
S., adjacent to &; on the east side of the borough of 
E., for the construction by the corpn. of S. of 
certain new tramways in the borough of E., & for 
the grant to them by the corpn. of E. of a lease 
for thirty-five years of the exclusive use of the same 
tramways, but the corpn. of S. were not to assign, 
sublet, or part with the benefit of the agreement 
or lease except with the consent of the corpn. of 


the bridge, but refused as to payment 
for work bond fide done upon that 
part of it already completed. — 
Elworthy V, Victoria City Corpn. 
(1896), 5 B. C. R. 123.— CAN. 

6. .] — When a municipal coimcil 

proposes to make a payment of money 
beyond its powers, any ratepayer may 
bring an action for an injunction to 
prevent such payment, without the 
intervention of the A.-G. — Davis v. 
City op Winnipeg (1914), 28 W. L. 11. 
93.— CAN. 

772 i. To restrain raising iUegat rate,] 
— Where for the purpose of erecting 
a market house a municipal couucu 
would roQUire to levy a rate exceeding 
the two cents in the dollar allowed to 
be imposed by Municipal Act, 1866, 
s. 225 : — Held : a ratepayer was 
entitled to an injunction restraining 
the orootion of the building by the 
council. — WiuciK v, Clinton Village 
Corpn. (1871), 18 Gr. 657.— CAN. 

772 ii. tA warrant to levy the 

rates upon property exempt from 
taxation is illogaf Sc void, Sc a writ of 
injunotiou is a proper remedy to enjoin 
a corpn. to desist from all proceedings 
to enforce the same. — Central Ver- 
mont llY. Co, V, St. John’s Town 
(1886), 14 S. O. U. 288 ; affd, 14 App. 
Cas. 590.— CAN. 

f. To restrain lety of rates dt taxes ,] — 
Hormabji Karsbtji V. Redder (1875), 
12 Bom. 199.— IND. 

g. To restrain forfeiture of lands — 
Illegal assessment roU — Refusal to pay 
taxes ,] — The county of H. made a 
triennial aasessment roll in 1875, Sc 
in 1876, without declaring that it was 
an amendment of the roll of 1875, the 
oorpn. made an inoreaaed assessment. 
Applts. assessed upon both rolls took 
proceedings to have the new roll 
dedared Invalid, null Sc void, Sc for a 
writ of prohibition agahist the sale 
of their mnds for delinquent taxes : — 
Held.* the roll of 1876, not being a 

or an amend- 
ment of such a rdU, was IBegal ituU, 

g,— VOL* tx v m . 


Sc applts. were entitled to an injunction 
to restrain the oorpn. from selling their 
lands. — Cote v, Morgan (1881), 7 
S. C. R. 1.— CAN. 

h. To restrain expenditure — Where 
ratepayers misled as to its objects ,] — 
Where the manner in which a bye- 
law for raising money for thib con- 
struction of a Bohool is submitted to 
tho ratepayers in such a way as to 
mislesul £o the belief, on the part of at 
least some of them, that the proposed 
school is to be erected on a new site, 
a ratepayer, who because of such belief, 
bos voted for the bye-law, is entitled 
to restrain the distnot from spending 
any of the money so voted on the 
erection of the school on the old site. — 
Robertson v, Spkinobank S. D. No. 
50 OF Saskatchewan Trustees, 11917) 
3 W. W. R. 331 ; 10 Saak. L. R. 267 ; 
36 D. L. R. 777.— CAN. 

k. — Where not for public benefit,] 
— Held: pltfs., oertam Individual 
ratepayers of deft, munioipality, 
although not injuriously aflected more 
than other ratepayers, wore entitled 
to maintain an action for an Injunotion 
restraining deft, munioipality from 
expending moneys on a roadway which 
was not for the publio benefit. — Dodb 
V, Municipality op Miniton as, [1919) 
1 W. W. R. 717.— CAN. 

l. To restrain interference with high- 
way ,] — A munioipal oorpn. has the 
right to have it declared, as against a 
private person, whether or not certain 
land is a publio highway. Sc whether 
suoh person has the right to possess, 
occupy, Sc obstruot the same. In an 
action brought by the munioipal oorpn. 
for the purpose, a deolaralion may be 
made aooordlng to the facts. Sc deft, 
enjoined from possessing or oooupying 
the land so as to obstruot the use of it 
as a public highway. — ^T obonto Oitt 
V. Lobsoh (1893), 24 O. R. 227.— CAN. 

m. To restrain inierfertnet wUh flow 
of water .} — Cummincnsv. Dckdab (1907 ), 
9 0. W. R. 107 ; IS O. L. R. 384.-« 
CAN, 


n. To restrain pollution of stream,] 
— CJROWTHER V, CJOBOURG (1912), 20 
O. W. R. 844 ; 3 O. W. N. 490 ; I 
D. L. R. 40.— CAN. 

o. To restrain continuation of im- 
properly constructed drainage u'orks,] 
— Malott V. Township op Mersba 
(1885), 9 O. R. 611.— CAN. 

p. To restrain encroachment on 
adjoining municipality,] — Held : under 
45 Viet. c. 29, B. 12 (O.), the oorpn. 
of one municipality cannot erect or 
establish a small-pox hospital within 
the limits of another, either of a 
temporary or a permanent character, 
without the sanction of the corpn. of 
the latter. Sc an injnnction was 
granted to restrain tho same. — 
Euzabbthtown Township v, Brock- 
viLLB Town (1885), 10 O. R. 372. — 
CAN. 


q. To restrain breach of contract 
— Where legislative authority sought d? 
granted,] — A. made an offer to defta. 
that ** if the oity will pledge itself 
by resolution of council to support 
a free library & provide a suitable site,** 
he would furnisn 175,000 to erect fr^ 


library building. Defts. obtained 
legislation enabling them to give the 
guarantee, Sc afterwards the council 
passed a resolution accepting the 
oiler Sc giving the guarantee, which 
resolution was communicated to A., 
Sc the receipt thereof acknowledged by 
him. At a later meeting of the city 
oounoil a roselutlon was passed to 
rescind all previous resolutions In 
relation to the matter : — Held : there 
was a binding contract between defts. 9c 
A«, Si the ot. would interfere by injuBo- 
tion. at the suit of the A.-G. upon the 
relation ot a ratepayer, to restiain a 
breach of the oontraot. The passing 
of the statute gave a vested interest 
to evecry oitlsen.— A.-Q, v. Haldpax 
(1902), 23 0. 14. T. 24.— 0AM, 


p. To restredn HjUgsd pundwm ^ 
2aMd.l-^The oounoil of a otty havhig 
by resolution pro p os e d to enter kifto 
a oontraot of puroHsae ot osrtatn md 
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Sect. 4 . — Corporate and unincorporaie bodies : Sub- 
sect. 1 f b 

E., who were to xnaintain & repair the tramways. 
The corpn. of S. duly constructed these tramways, 
& in 1908 granted to a tramway co., the owners of 
tramways, beyond & extending to the western 
boundary of the borough of E., a revocable licence 
to run cars over a short portion of the tramways 
in that borough which adjoined the co.*8 system. 
No consent to this licence was obtained either 
from the corpn. of E. or from the Board of Trade, 
the parties to the licence relying on the fact that 
they had, under their respective special Acts, 
powers of entering into working agt*eements with 
adjacent tramway owners similar in all material 
respects to those in the special Act of the corpn. 
of E., save that there was no provision requiring 
the approval of the Board of Trade. The corpn. 
of E. claimed a declaration that the corpn. of S. 
were not entitled to authorise the co. to use the 
portion of the tramway in the borough of E. & 
an injunction to restrain the co. from running 
tramcars along such portion &: from otherwise 
using or trespassing upon the same : — Held : 
there was nothing in the Tramways Act, 1870 
(c. 78), or in the special Act of the corpn. of E. 
which empowered them, without the consent of 
the Board of Trade, to authorise the co. to run 
cars over the tramways of the corpn. of E., & the 


agreement of that corpn. with the corpn. of S. 
did not purport to confer upon the latter any 
mater powers than the corpn. of E. themselves 
had, &> consequently the licence was uUra vires, 
the corpn. of E. were entitled to the declaration 
& injunction claimed by them. — Salfokd Corpn. 
V. Ecoles Corpn., [1912] A. C. 465 ; 81 L. J. Ch. 
661 ; 106 L. T. 677 ; 76 J. P. 240 ; 28 T. L. R. 
343 ; 66 Sol. Jo. 428 ; 10 L. G. R. 341, H. L, ; 
affg. S. C. stib nom. Eccles Corpn. v. South 
Lancashirb Tramways Co., [1910] 2 Ch. 263, C. A. 

Supply of electrical apparatus ds fittings/ 
See Electric Lighting, Vol. XX., p. 100, Nos. 
7-11. 

775. To restrain enforcement of demolition 
order — ^Housing & Town Planning Act, 1900 
(c. 44).] — Pltf. was the owner of certain houses in 
R., as to which the housing committee of the corpn. 
on Feb. 23, 1014, on the report of the medical 
officer of health, & after hearing pltf.’s solr. 
recommended that a closing order should be made, 
& that the medical officer of health should prepare 
specifications of what was necessary to make 
the houses fit for habitation, which was accord- 
ingly done. The order was made on Mar. 4. 
Pltf. appealed to the Local Government Board, Sc 
the appeal was heard on May 5. At the hearing 
the town clerk stated that on the order becoming 
operative the council were willing to place at the 

to act on the resolution complained 
of should be dismissed. — K sixy v. 
City op Winnipeg (1898), 12 Mon. 
L. R. 87.— CAN. 

g. To restrain sale by tender — 
Resolution of council to cuxept lower 
tender — For insufficient reasons.] — 
Phillips v. City of Belleville (1905), 

C O. W. R. 129 ; 10 O. L. R. 178.— CAN. 

h. To restrain injury to land — 
Acts by individual on agreement with 
council — Agreement ultra vires.] — 
Taylor v. Gage (1913), 6 O. W. N. 
489 ; 30 O. L. K. 76.— CAN. 

k. To restrain wrongful exercise of 
powers under iwc-lou?. F-By R. S. O. 

1 887, c. 184, 8. 560, the council of every 
township is authorised to pass bye< 
Jaws for searchlns for & taking such 
timber, eravol, etc., as may be necessary 
for keeping: in repair any road or high' 
way within the municipality. The 
meaning: of this sect, is, that the council 
may, as necessity arises for their 
doing so, exercise the right to take 
gravel, etc., from any particular parcel 
or parcels of land, havuig first declared 
the neoessity to exist Sc chosen & 
described the land from which the 
material is to be taken, by a byc'law ; 
&, therefore, a byedaw purporting to be 
passed under this sect., which authorised 
6c empowered the pathmasiers & other 
employees of the corpn. to enter upon 
any land within the municipality when 
necessary to do so, save & except 
orchards, gardens, 6c pleasure grounds, 
6c search for 6c take any timber, gravel, 
etc., was upon its face Illegal, because 
it purported to confer upon Its officers 
wider 6c more extensive powers than 
the statute authorised : — Held : pltf. 
was entitled without quashing the 
bye-law to an Injunction to reetrra 
the lights they claimed under this 
bye-law, hy entering upon his lands. — 
Rose v. West Wawanosh Township 
(1890), 19 O. R. 294.*— CAN. 

L .)— ^Where a munidiud corpn, 

S asses a bye-law for the oonstruc- 
[on of a particular kind of mad, 
the owners of propcHy assessed for 
the cost of construction have a right 
to restrain the corpn. from^proceemng 
to construct a duforent kind of 
Abbittrnot V. Victoria Citt (1918), 
15 B. C. E. 209,— CAN. 

m. To reefrain hv«- 

ot. has iurisdiotioii to 


t o be paid for in five yearly instalments, 
notwithstanding Municipal Act, c. 100, 
8. 396, this action was brought by a 
ratepayer 6c a motion made for an 
injunction to prevent the proposed 
purchase ; — Held : a suit or an 
injunction was proper in such a cose. — 
Shhimpton V. Winnipeg (1900), 20 
C. L. T. 248 ; 13 Man. L. R. 211.— CAN. 

t. To restrain ultra vires acts — 
Purchase of land.] — On a motion for 
injunction by W., a ratepayer, against 
a town corpn. to restrain them from 
paying money for a site for a post 
office : — Held : injunction granted, the 
proposed purchase being ultra vires. — 
Wallace v. Town of Orangeville 
(1884), 5 O. R. 37.— CAN. 

a. Powers under bye-laws.] — 

A municipal corpn. passed a byo-law 
6c it was approved by the electors. 
The bvo-law provided for construction 
of sidewalks five foot wide along 
certain streets & to raise money by way 
of debentures to pay for the same. 
The city engineer was placed In charge 
of matters of grrade, etc. The work 
was to have been completed in 1904. 
In 1905, objection being raisK^d as to 
the validity of the bye-law the council 
passed two other bye-laws which were 
not submitted to the people. They 
adopted the city engineer's plans ec 
reduced the sidewalk to only four feet : 
— Held : these two bve-laws were 
ultra vires as the council had not the 

S ower to extend the time allowed in 
tie first byo-law for the construction 
of the walks, nor to vary the width & 
purpose of them. Injunction granted 
to restrain the money being raised on 
debentures. — Ci^ary v. Town op 
Windsor (1905), 6 O. W. R. 192 ; 10 
O. L. R. 333.— CAN. 

b. To restrain exercise of discre- 
iipnari/ powers.] — Acts within the 
discretionary powers of a municipal 
council are not subject to judicial 
^ntrol, except where fraud is imputed 
& shown, OP there is a manifest 
invasipn of private rights. Injunction 
to restrain the corpn. from proceeding 
with a contract awarded to other than 
the lowest tenderer refused, 8c action 

VicJTORiA 

City (1896). 4 B. C. R. 163.— CAN. 

, — -.1— ^y^ere a public body 

stetute a discretionary 
power to levy 6c is laid under an 


obligation to collect a rate, an injimc- 
tlon cannot be granted by a ct. so 
as to deprive such public body of the 
power of exercising its discretion 
or to prohibit it from discharging 
the obligation. — Madras Municipal 
Combs, v. Baranson (1881), I. L. R. 
3 Mad. 201.— IND. 

d. To restrain improvident arrange- 
ment.] — Parsons v. London & Royal 
Bank (1911), 19 O. W. R. 878 ; 2 
O, W. N. 1483 ; 25 O. L. R. 172.— CAN. 


e. .] — ^Where a corpn. being 

desirous of widening a street entered 
into an arrang:ement to buy the lease- 
hold interests in several pieces of land 
from different persons, when the 
non-completion of one purchase would 
render the completion of the rest of 
no value : — Held : it was an impro- 
vident arrangement, 8c the ct, would 
interfere by Injunction. — Solicitor- 
General V. Dunedin Corpn. (1875), 
1 J. R. N. S. 1.— N.Z. 

I. To restrain payments of wages 
-^Where Question of policy for council — 
<£• not ultra vires.lr—rt is not ultra vires 
or in itself unreasonable for the council 
of a corpn. to provide by resolution 
that contractors on corpn. w'orks should 
agree to pay their labourers or other 
workmen not less than a stated 
minimum rate of wages, & that such 
minimum rate should be paid to all 
labouring men to be employed on any 
contracts for corporation work, or 
on any new constmotion work under- 
taken by the oorpQv although com- 
petent workmen might be hired at a 
lower rate of wages. In this case it 
was shown that deft.'8 ooimcil had 
acted on such a resolution for three 
years, 8c evidence was given to show 
that the rate provided was not more 
than a fair llvuig rate of wages in the 
city, 8c that the council was actuated 
by the belief that it was not in the 
interest of the city to have a number of 
its citizens employed at loss than a fair 
living wage. No evidence was gdven 
to show that deft. 'a council had so 
^ted through any fraudulent or 
improper motive : — Held : the matter 
in dilute appeared to be a question 
of policy in the government of the city 
as to the ezi>Mency of which the 
ratepayers 8c not the ot. should pro- 
nouns, 8c pltf.*s motion for an injuno- 
tion to restrain de^. from continuing 
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owner's disposal all information particulars in 
their possession to assist her in making the houses 
fit for habitation. The order became operative 
on July 2 by the Local Government Board dis- 
missing the appeal. No application was made by 
or on behalf of the owner for such assistance, 
& on Mar. 15, 1915, the committee, after hearing 
the solr., recommended that a demolition order 
should be made, which was made accordingly on 
May 3, & served on May 6. The following day 
her solr. wrote that she was willing to put the pro- 
perty in proper repair, &> on May 20 he wrote 
again that the architect had gone into the matter, 
& instructions had been given to the builder to 
prepare specifications & tender, &; asked the 
council whether they would see if they met their 
requirements. That letter was answered on 
May 28 to the effect that when a demolition order 
had been made there was no option but to see it 
carried out, that any works executed would be 
done with full knowledge that when the time 
came to put the order in execution the premises 
would be pulled down. On July 16 the town clerk 
wrote again that the medical officer of health had 
advised that the property could not be rendered 
fit & that it would be demolished. On July 16 
pltf.’s solr. wrote to arrange an interview between 


the architect & the medical officer of health. On 
July 19 the town clerk replied acknowledging the 
receipt of the speciffcations and saying that rmtil 
the committee nad again considered the matter 
the medical officer of health was not prepared to 
meet the architect. The committee met on J uly 26 
& without considering the suggested method of 
repair reported that the house coidd not be 
rendered fit. The matter was mentioned to the 
council & the owner informed that the premises 
must come down. The wrrit was then issued & an 
injunction claimed to restrain the co^n. from 
enforcing the demolition order : — Held : defts. 
having ^ken up the attitude that whether the 
premises were rebuilt or not they must be pulled 
down, & that it was useless to submit plans Sa 
discuss the matter on the ground that they were 
entitled ex p. to decide that they could not be 
rendered fit, it could not be said that there had 
been a proper exercise of the discretion under 
sub-sect. 3 of above Act, & pltf. was therefore 
entitled to an injunction to restrain them from 
acting on the demolition order until they had heard 
& determined pltf. *8 application for postponement, 
as above indicated. — ^Broadbent v. Bothebham 
CORPN., [1017] 2 Ch. 31 ; 86 L. J. Ch. 601 ; 117 
L. T. 120 ; 81 J. P. 193 ; 61 Sol. Jo. 460 ; 16 


roHtrain a oorpn. from obtaining the 
vote of the ratepayers in favour of a 
bye*law, wlilch If passed would be 
illegal without legislative sanction, & 
which sanction such vote was intended 
to aid in obtaining in an informal & 
unauthorised manner. — H elm v. Port 
Hope Town Corpn. (1875), 22 Or. 
273.-~CAN. 


n. To restrain passing of hye-law.] 
— Lo.vdon City v. Town op New- 
market (1912), 20 O. W. R. 929 ; 3 
O. W. N. 665 ; 1 D. L. R. 244; 2 
D. L. R. 244.--CAN. 


o. To restrain plebiscite on un- 
authorised hye-law .] — There is notliing 
in the Municipal Act permitting a 
municipal coimcil to take a plebiscite, 
& there is no express prohibition against 
doing so. Taking a vote of the electors 
upon questions or upon authorised 
bye-laws is open to grave objections. 
Where a council sought to take such 


a vote on the question of a money 

f rant in aid of a sanatorium, which 
hey hod not power to make, with a 
view to inform the Legislature of the 
result, &, if favourable, to use the 
result as on argument in attempting 
to obtain lor the council legislative 
authority to make the grant, they were 
restrained by injunction from so 
doing. — Kino v. City op Toronto 
(19M), 23 O. L. T. 92 ; 5 O. L. R. 163 ; 
1 O. W. R. 843.— CAN. 


p. To restrain submitting hye-law 
to voter-other remedy owitoote.]— The 
failure to publish the notice of the 
voting on a local option bye-law re- 
quired by Liquor Lloenoe Act, 1902, 
o. 66, is good ground for an application 
under Municipal Act to quash the bye- 
law if afterwards carried & passed ny 
the council at the third reading, but 
an injunction to prevent the council 
from submitting the bye-law to the 
vote of the electors will not be granted 
by reason only of the failure to publish 
such notice, because of the existence 
of another adequate remedy in case 
the bye-law should be carried, 
an application to quash it. — Little 
V. Mo<5artnbt, Johnston v, Wrioht 
(1008), 18 Man. L. R. 823 ; 9 W. L. R. 
448.— CAN. 


q. To retrain enforcement of hye- 
hxw-^Acgwiescenoe. }— Where parties com- 
of the illegality of a muniolpal 
jye-lAW or resolution, permit a term of 
the ots. of common law to pass without 
moYtott to quash It, the ot. will refuse 
an injunotlon to restrain the muni- 


cipality from enforcing the bye-law. — 
Carroll v. Perth (1863), 10 Gr. 64. — 

CAN. 

r. .] — Where parties 

complaining of the illegality of a 
municipal bye-law or resolution, permit 
a term of the eta. of common law to 
pass without moving to quash it, the 
ot. will refuse an Injunction to restrain 
the municipality from enforcing the 
bye-law. — Qribru. St. Vincent (1866), 
12 Gr. 330.— CAN. 

t. .] — Held : hye-law had 

been passed improperly, not in the 
public interest, & the corpn. was 
enjoined from proceeding under it. — 
Pells v. Boswell (1888), 8 O. R. 
680.— CAN. 


a. To restrain acts under iUeyal 
hye-law or resolution.}- — ^Traders Trust 
C o. V. Village of Kbydor & Kryzx- 
NOWSKI, [1920] 3 W. W. R. 344. — CAN. 

b. To restrain sate of property — 
Mala fides .] — ^Any attempt on the part 
of a municipal council to exercise in 
bad faith the power to sell, incident 
to the power to purohaso, public pro- 
iierty would be a proper subject for 
injunotlon. — N ew (iLASOOW Town v. 
Brown (1907), 41 N. S. R. 642.— CAN. 

0 . To restrain disposal of corporate 
property — Where hound hy trust .] — 
A.-G. V. Cashel Corpn. (1843), 3 
Dr. & War. 294. — IR. 

d. Permission to erect buildings — 
Restraint of rescission.] — Pltf. desiring 
to establish a dry-cleaning plant upon 
certain premises in a city, entered into 
negotiations with the owners for tbo 
purchase thereof, & it was arranged 
that the owners should apply to the 
city corpn. for the usual permit. 
The application was approved by a 
committee of the city council, & the 
oominittee*8 recommendation was 
adopted by resolution of the council. 
Six months later, after pltf. had com- 
pleted the purchase .of the property 
& taken steps to erect her buildings, 
the Board of Control, in a report to 
the oounoU, recommended the re- 
scission of the former recommenda- 
tion 8c resolution: — Held: pltf. was 
entitled at that stage to an injunction 
restraining the oorpn. & oounoil from 
rescinding the recommendation 8C 
resolution. — Chbrsworth v. Otty op 
Toronto (1921), 49 O. L. R. 68 ; 58 
D. L. R. 665 L 19 O. W. N, 441.— CAN. 

a. To restrain removal of huHdinos 


— Present site established hy statute ,] — 
Lunenbubo Municipality t?. A.-G. 
OF Nova Scotia (1892), 20 S. C. R. 
596.— CAN. 

f. To restrain infringement of 
bridge toll /ranckisc.]— By 44 & 45 
Viet. (Q.), c. 90, 8. 3, a statutory 
prlvile^ to construct a toll bridge 
across the C. river in the parish of 
St. G., was granted to r<»p. After the 
bridge had l^n used for several years, 
applt. mxmicipality passed a bye-law to 
erect a free bridge across the C. river 
In close proximity to the toll bridge in 
existence. Reap, Uiereupon by petition 
for injunction prayed that applt. 
municipality be retrained from pro- 
ceeding to tbo erection of a bridge : — 
Held : the erection of the free bridge 
would be an infringement of resp.'s 
franchise of a toll bridge. Sc the 
injunction should be granted. — 
Aubert-Qallion Corpn. v. Roy (1892), 
21 S. C. R. 456.— CAN. 

g. To restrain expulsion of coun- 
cillor — Prom council insetin{L }- — There 
is no provision in the Municipal 
Corpn. Act, 1008, granting power to a 
mayor or borough council to expel or 
suspend a member ot the council. 
An injunction will issue at the suit of 
a borough councillor to restrain the 
mayor Sc other councillors from 
depriving the said councillor of his 
ri^t toLe present at meetings of the 
council. — ^Wilkie v. Kiely (1914), 
33 N. Z, L. R. 816.— N.Z. 


h. To restrain assumption of 
municipal office.] — Fairbanks v, 
Douglas (1888), 5 Man. L. R. 41. — 

CAN 

k. To restrain participation in 
eouncH meetings — Alderman dis- 
Qualified.y^~Axi fiijunotion is a com- 
petent Sc appropriate remedy for a 
complaint that an sJdennan is on the 
facts, alleged, disentitled by statute 
to sit Sc vote, where the prayer is to 
restrain him from so doing. — CouOHUill 
Sc Mayo v. Victoria City Cobpn. 
(1893), 3 B. C. R. 67. — CAN. 


1. To restrain examination of 
mvniei^ documents — Exe^ as 
(xuihor^ hy atafiils.1— An InbabtUnt 
or Iverson, In regard to the altairs of a 
municipality has no right of examina- 
tion or inquiry except such aa is 
expressly or by ImpBoation given by 
Btetute.— JOCBKAL^ItolTnTO 00. V. 
MoVsmr (1915), 88 O. li. R« 166 ; 7 

R H 2 
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L. G. R. 467 ; subsequent proceedings (1918), 87 
L. J. Oh. 308. 

Annoialim : — ^Mentd. Broadbent v. Rotherham Corpn. 

(No. 2) (1918), 87 L. J. Ch. 308. 

C. Local Authorities, 

776. General rule.] — Principles of the ct.*s 
jurisdiction over public functionaries. 

The limits within which this ct. interferes with 
the acts of a body of public functionaries, consti- 
tuted like the Poor Law Oomrs., are perfectly 
clear &; unambiguous. So long as those func- 
tionaries strictly confine themselves within the 
exercise of those duties which are confided to them 
by the law, this ct. will not interfere (Lord 
COTTENHAM, C.). — ^PrEWIN V. LEWIS (1838), 4 
My. & Or. 249 ; 2 Jur. 176 ; 41 E. B. 98, L. C. 

Annoiaiiona PoUd. Oldaker v. Hunt (1855), 6 De Q. M. 

& G. 376. Apld. A.-G. V, Manchester (Bp.) (1867), L. R. 

3 Eq. 436. HOlltd. A.<G. v. Compton (1842), 1 Y. & C. 

Ch. Cas. 417 ; Plm v. Wilson (1848), 17 L. J. Ch. 428. 

777. Resignation of members.] — A bill having 
been filed against a local board of health alleging 
tnat they were committing a nuisance & praying 
for an injimction to restrain them, all the memoers 
of the board resigned. There being no defence to 
the suit, the injunction was granted in the terms 
of the first paragraph of the prayer of the bill. — 
HARDINGE V, SOUTHBOROUGH LOCAL BOARD 

(1876), 32 L. T. 260. 

778. To restrain exercise of powers — ^Purchaser 
of land without funds in hand — Commissioners 
under local Act.] — The comrs. appointed under the 
local Acts of Parliament for improving the town of 
Cambridge have, upon the true construction of 
those acts, a continuing right to exercise from 
time to time the power thereby vested in them, of 
taking property for the purposes of the Acts, & 
of referring the assessment of the price to a jury, 
so long as may be required for carrying into full 
effect the purposes contemplated by the acts. 

A person whose property is required by the 
comrs. for the purposes of the Acts is not entitled 
to restrain them, by injunction, from taking the 
steps prescribed by the Acts for obtaining pos- 
session of the property, until they shall have shown 
a sufficient fund in hand to satisfy the price which 
may be awarded to him, or until they shall have 
shown the means by which they propose to procure 
it.— Salmon v. Randall (1838), 3 My. & Cr. 
439 ; 40 E. R. 996 ; sub nom, Salmon v. Cam- 
bridge Paving & Lighting Combs., 2 J. P. 
466, L. C. 

Annotations: — Coiud. CJohen v, WiUdnson (1849), 12 Beav. 
125. Mentd. Salisbury v. G. N. Ky. (1852), 21 L. J. U. B. 
185 ; Haynes v. Haynes (1861), 1 Drew Sc Sm, 426. 

779. Construction of sewer — Interference 

with rights of landowners.] — Under Public Health 
Act^ 1848 (c. 63), as. 46, 46, 146, providing that the 
local boards may make necessary sewers through 
or under any lands whatever, & cause them to be 
emptied into such places as may be fit & necessary, 
provided that nothing in the Act shall authorise 
the boards to use, injure or interfere with any 


watercourse, stream, river, etc., in which the 
owner of any lands may be interested, without 
the consent of such owner : — Held : (1) persons 
having a right to watering-places in a river 
adjoining their lands, for the use of their cattle, 
are interested in the river within the meaning of 
the proviso, but would not be able to maintain 
an action for an interference with their rights, 
unless they were injured by such interference ; 
(2) works of a local board of health, producing an 
outfall of the sewage of a town above such a 
watering-place, was such an interference as to 
cause injury to the landowners, but whether this 
was established or not, it ought, if not consented 
to by them, to be restrained by injunction, being 
the act of a public body exceeding its powers. — 
Oldaker v. Hunt (1865), 6 De G. M. & G. 376 ; 
3 Eq. Rep. 671 ; 25 L. T. O. S. 26 ; 19 J. P. 179 ; 
1 Jur. N. S. 785 ; 3 W. R. 297 ; 46 E. R. 1279, 
L. JJ. 

780. Abstraction of water.] — The 

ct. will not restrain the Metropolitan Board of 
Works, or a district board, from making a sewer 
within the scope of their powers, although the 
consequence may be to drain water springs rising 
in a field contiguous to the pleasure grounds 
attached to a dwelling house, &; collected by the 
owner into a pond or piece of ornamental water 
made in the grounds & thence diverted in an 
ornamental stream flowing through the grounds. — 
STAINTON V, WOOLRYCH, STAINTON V, METRO- 
POLITAN Board op Works & Lewisham District 
Board op Works (1857), 23 Beav. 225 ; 26 

L. J. Ch. 300 ; 28 L. T. O. S. 333 ; 21 J. P. 180 ; 
3 Jur. N. S. 267 ; 6 W. R. 305 ; 63 E. R. 88. 

Annotaiioris Refd. Milward v. Redditch L. B. of Health 
U873), 21 W. R. 429. lIsatA New River Co. v. John»ou 
(I860), 29 L. J. M. C. 93 ; R. v. Metropolitan Board of 
Works (1863), 32 L. J. Q. B. 105. 

781 . Nuisance — Of temporary nature.] — 

A public body, acting under parliamentary 
powers, are not authorised to construct their 
works in such a way as to create a nuisance, but 
the ct. is imwilling to grant a mandatory injunction 
even to restrain a nuisance improperly created, 
especially where the nuisance is only of a temporary 
nature. — ^A.-G. v. Metropolitan Board op works 
(1863), 1 Hem. & M. 298 ; 2 New Rep. 312 ; 9 
L. T. 139 ; 27 J. P. 597 ; 11 W. R. 820 ; 71 E. R. 
130. 

AnnolcUiona : — ^Ezpld. Price's Patent Candle Co. v. L. C. C. 
(1908), 99 L. T. 671. Befd. A.-G. (River Thames Con- 
servators) V. Kingston-on-Thames Corpn. (1865), 12 L. T. 
665 ; A.’G. e. CoLney Hatch Lunatic Asylum (1868), 19 
L. T. 44 ; Vernon e. St. James, Westminster, Vestry 
(1880), 16 Ch. D. 449 ; Charles v. Finohley L. B. (1883), 
62 L. J. Ch. 654. 

782. Causing inconvenience to In- 
dividuals.] — The ct. will not restrain the proper 
local authorities from exercising powers given 
them by Act of Parliament merely l^cause incon- 
venience may be thereby caused to individuals 
if the inconvenience is such as must have been 
necessarily in the contemplation of Parliament 
when the Act was passed. — ^Biddulph v. St. 
Georoe’8 Vestry (1863), 3 De G. J. & Sm. 498 ; 
2 New Rep. 212 ; 33 L. J. Ch. 411 ; 8 L. T. 658 ; 


O. W. N. 633, 796 ; 21 D. L. R. 81.— 

CAN. 

m. Injunction against corporation 
-^Notice of,} — Mahamahopadyata 
Rai^aohabxab V, Municipai. Council 

1. L. R. 20 


PART X. SECT. 4. BUB-SfiOT. 1.— 0 

To restrain holding oounci 
vemte irregt^.)— Thi 


Hfll 




ct. will not grant an injunction to 
restrain the oouiMdl of a shire from 
holding its meetings at a place im- 
properly appointed for that purpose, 
at any rate so long as the funds of the 
munioipality are not dkut with there. 
— A.-0. e. (SBIBB) (1887), 18 

V • n. it. o6.— — AU8* 

0. To restrain exeeuHon of contraei 
by minorUy of eounoilh-The 
oottnoU ox a shixe placed upon the 


estimate of exi;»enditarei an item of 

M for a bridge 8c shire hall. The 
revenue proved much less than 
that estimaM, 8c the shire bel^ 
actually in debt for liablUttes already 
incurred* the council, by a majority of 
one, entered into a contwi for etooung 
a shire ball at a cost of 8628. Upon 
motion tor an injunction upon asi 
infonnation at the nation of a raw- 
payer, with the consent of the^^du- 
sent^nt iniaortty of tbh oounefi to 
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27 J. P. 678 ; 9 Jur. N. S. 963 ; 11 W. R. 739 ; 
48 E. R. 726, L. JJ. 

Armotaliona : — wnsd. Vemon v, St. James, Westminster, 
Vestry (1880), 16 Gh. D. 449. Refd. Mogg v. Bocken (1888), 
6 T. L. R. 22 : Pethlck v. Plymouth Corpn. (1894), 70 
L. T. 304 ; Mudge v. Penge U. C. (1916), 86 L. J. Ch. 126 ; 
Roberts u. Hopwood, [1925] A. C. 678. 

783. To compel exercise of powers.] — A 

vestry sanctioned the drainage of certain houses 
by means of cesspools with overflow pipes con- 
necting with main pipes. Sewage passed into the 
main pipes, &; from thence into a watercourse, & 
caused a nuisance within the district of an adjoin- 
ing local board. The vestry had power to take 
proceedings under Nuisances Removal Act, 1855 
(c. 121), & Metropolis Local Management Act, 
1856 (c. 120), with respect to this nuisance, & the 
local board also had power to proceed under 
Public Health Act, 1875 (c. 55). In an action by 
the local board against the vestry for an injunction 
to restrain the nuisance : — Held : it was not a 
proper ground for granting an injunction against 
a local board that they were not properly exercising 
their powers or performing their duties. — ^A.-O. v, 
Clbrkenwbll Vestry, (1891] 3 Ch. 527 ; 60 
L. J. Ch. 788 ; 65 L. T. 312 ; 40 W. R. 185. 

Annotations : — Refd. Yorkshire West Riding Council v. 
HolmOrth Urban S. A., [1894] 2 Q. B. 842 ; Eastwood 
V. Honloy U. C., [1900] 1 Gh. 781. Mentd. Re M'Intosh 
& l*ontypridd Improvement Go. (1891), 8 T. L. R. 128 ; 
Strotton’s Derby Brewery Go. v. Derby Corpn., [1894] 
1 Ch. 431 ; Brown v. Dunstable Corpn., [1899] 2 Ch. 378 ; 
East Barnet Valley U. C. Stallard, [1909] 2 Ch. 555. 

784. Misapplication of poor rate — Guardians.] — 

Where the guardians of the poor had been un- 
successful in obtaining a bill in Parliament, 
were about to pay the expenses out of the money 
raised for the poor-rate, they were restrained by the 
ct. — ^A.-G. V, Southampton Guardians (1849), 
17 Sim. 6 ; 3 New Mag, Cas. 212 ; 18 L. J. Ch. 
393 ; 13 L. T. O. S. 503 ; 13 Jur, 669 ; 60 E. R. 
1028. 

Annoiaiion PoUd. A.*Q. V. Merthyr Tydfil Qrdns., [1900] 
1 Ch. 516. 

785. ,] — The High Ct. has juris- 

diction to restrain guardians from applying the 
poor rates improperly. — A.-G. v. Merthyr Tydfil 
UNION, [1900] 1 Ch. 616 ; 69 L. J. Ch. 299 ; 82 
L. T. 662 ; 64 J. P. 276 ; 48 W. R. 403 ; 16 
T. L. R. 251 ; 44 Sol. Jo. 294, C. A. 

Annotations : — ^Reld A.-Q. v. Tottenham U. D. C. (19 09), 
8 L. G. R. 95 ; A.-G. r. East Barnet Valley U. D. C. 
(1911), 76 J. P. 484. Mentd. A.-G. v. Bedwellty Union 
Grdns. (1900), 44 8ol. Jo. 328 ; Poplar Union v. Martin 
(1904), 91 L. T. 550 ; R. e. L. G. Board, Ez p. Arlid^, 
[1914] 1 K. B. 160 ; A.-G. r. Poplar Grdns. (1924), 40 
T. L. R. 752 ; Lewisham Union Grdns. v. Nice, [1924] 
1 H. B. 618. 

786. Excess of statutory powers — Change of 
sanitary conveniences.] — ^A district board of works 
acting under Metropolis Local Management Act, 
1855 (c. 120), made an ex p, order on pltf. to turn 
into water-closets the privies attached to certain 
cottages belonging to 1^, &, on his failing to do 
so, they proceeded to enter upon the premises 
for the purpose of doing it themselves. The order 
appeared to have been made, not with regard to 
the state of this particular property, but in conse- 
quence of a previous determination to substitute 
water-closets for privies throughout the district : 
— Held : the board were excee&ig their statutory 
powers & ought to be restrained fiom entering on 


pltf.^s property for the purpose of making the 
alteration. — T inkler v. Wandsworth District 
Board of Works (1858), 2 De G. dc J. 261 ; 27 
L. J. Ch. 342 ; 31 L. T. O. S. 27 ; 22 J. P. 223 ; 

4 Jur. N. S. 293 ; 6 W. R. 390 ; 44 E. R. 989, 
L. JJ. 

Annotations : — ^FoUd. Ashworth v. Hebden Bridge L. B. 
(1877), 47 L. J. Ch. 195. Diltd. CJarlton Main CoUiei^ 
Co. V. Hemsworth R. D. G., [1922] 1 Ch. 521. BdU. 
Vernon v. St. James Westminster Vestry (i880), 16 Ch. D. 
449 : St. James & St. John Clerkenwell Vestry v. Feary 
(1890), 24 Q. B. D. 703 ; Bootle Corpn. v. Owens (1902), 
87 L. T. 74. Mentd. St. Luke’s Vestry v. Lewis (1862), 

1 B. & S. 865 ; Biddulph v. St. George, Hanover Square 
Vestry (1863), 8 L. T. 44 ; Robinson v, Sunderland Goimn. 
(1898), 78 L. T. 194 ; Wood v. Widnes Corpn. (1898), 
67 L. J. Q. B. 254 ; Nicholl v. Epping U. C., [1899] 1 CJh. 
844. 

787. To restrain entry on land — Sewage dis- 
posal.] — ^A local board of health has no power, 
under the Public Health Act, 1848 (c. 63), to enter 
upon land without the consent of the owner for the 
purpose of making reservoirs & deposit-beds for 
retaining the sewage ; Sn the ct. granted an 
injunction to restrain such a proceeding. — Sutton 

V. Norwich Corpn. (1858), 27 L. J. Ch. 739 ; 31 
L. T. O. S. 389 ; 22 J. P. 353 ; 6 W. R. 432. 

Annotation .—Mentd. Newcastle-on-Tyne CJoron. v. House- 
man, Same V. Francis, Samo v. Jackson, Same v. Coote 
(1898), 63 J. P. 85. 

A^eef further ^ Sewers & Drains. 

788. Interference with watercourse — Abstrac- 
tion of water.] — (1) Although a landowner will 
not in general be restrained from drawing off the 
subterranean waters in the adjoining land, yet 
he will bo restrained if, in so doing, he draws off 
the water flowing in a deflned surface channel 
through the adjoining land. 

(2) Where a local board of health are interfering 
with a watercourse in a manner not authorised by 
Local Government Act, 1858 (c. 98), s. 68, art. 3, 
they will be restrained from so doing, & the person 
injured will not be left to his remedy under the 
compensation clause of Public Health Act, 1848 
(c. 63), s. 144. 

It was said that this would be a mandatory 
injunction but that objection loses its force in a 
case where the complaint was made m^ediately 
before the damage was done, & where it was met 
by a written notice on the parts of those who were 
about to do the works that no such damage would 
be done or would accrue (Lord Hatherley, C.), — 
Grand Junction Canal Co. v. Shugab (1871), 
6 Ch. App. 483 ; 24 L. T. 402 ; 35 J. P. 660 ; 19 

W. R. 669, L. C. 

AnnoteUions : — As to (1) Distd. Bradford Corpn. v. Pickles, 
[1894] 3 Ch. 53 ; Salt Uniou v. Brunner, Mond. [1906] 

2 K. B. 822 ; E^lish e. Metropolitan Water Board, [1907] 
1 K. B. 588. Befd. Jordoson v. Sutton Southcoates Sc 
Drypool Gas Ck)., [1899] 2 Ch. 217. 

Compare No. 780, ante . 

See , further . Waters and Watercourses. 

789. Application to Parliament to sell common 
land — ^Metropolitan Commons Act» 1886 (c. 122).] — 
After the passing of the above Act pltf., a part 
owner, & the other co-owners, of a manor, the 
waste of which became, under the above statute, 
a metropolitan common with the Board of Works 
as its local authority, sold dc conveyed the manor, 
mth the knowledge of the Board, for a sum of 
i^0,200, to two trustees, who afterwards sold 85 
conveyed the same to the Board of Works. By 


restrain the oounoil from expending 
any of the shire funds in the erection 
of the hall : — Httd : the dissentient 
minority had no rights to assume a 
dlflorimiaatiTiS discretion as to which 
particular expenditure should be 
stopped Sc the oontraot havlug been 
entered Into, the ot. would not subject 
the Shite to USUUty for dainageo, by 


stopping Its execution. — ^A.-G. v, 
Dabblin (Shire) (1871), 2 V. R. 88.— 
AliS 

p. To restrain erection of vporka — 
Statutory aiuthority — ^Nwieemoe.}— The 
Board of Water Supply Sc Sewmge is 
liable to an tnJuniMon if the works, 
which it is by statute authorised to 
ooBstmot, cause a miMiioe, even 


though no negligence b^roved agahaat 
the board. — ^A,-G. e. Water Sum.T 
Sc Sbweraob Board (1916), 16 S. K. 
N, S. W. 487.— AUB. 

To restrain proposed eamendi- 
(ure — Costs of unsuccessful promolitm < 
bOLh^he magtottates of a burgh in 
fixing the water rates for the ouriint 
year, included In their estimate ed 
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the former conveyance, pltf., being the owner of 
house property near the common, stipulated 
that if, within five years from the date of the deed, 
the common should not be enclosed & dedicated 
to the public, having no part of it sold or let on 
building leases, he, pltf., shoifid re-purchase his 
share of the manor on giving the same price for it 
as he was then receiving. The Board of Works, 
with notice of this stipulation memorialised the 
Inclosure Comrs. to prepare & certify a scheme of 
local management ; & the Oomrs., on the sug- 
gestion of the Board, published a scheme, whereby 
it was proposed to give the Board power to sell 
or let on building leases a small outlying portion 
of the common, for the purpose of recouping to 
the Board their expenses of & attending the 
inclosure. Upon bill to restrain the Board from 
promoting the scheme, or any scheme incon- 
sistent with the stipulation: — Held: (1) the 
Board of Works were bound by the stipulation in 
the conveyance by pltf. ; (2) pltf.’s right, under 
the stipulation, to sue in equity was not affected 
by the circumstances that the scheme, in order to 
become operative, must be submitted to Parlia- 
ment ; & injimction granted as prayed. — Teijpord 
V. Metropolitan Board op Works (1872), 
L. R. 13 Eq. 574 ; 41 L. J. Ch. 689 ; 20 L. T. 160 ; 
36J. P.628; 20 W. R. 481. 

790. To restrain board from enforcing order — 
Pending case stated.] — Orders having been ob- 
tained by a local board from the justices, for pay- 
ment by A. &; L. & others, of a rate levied for 
defraying the expense of paving a certain street, 
an agreement was come to that the order against 
L., should not be enforced for three months, in 
order to enable a case to be stated for the opinion 
of the Ct. of Q. B., on a point of law. An under- 
standing was, at the same time, come to, that the 
order against A. should abide the decision in L.^s 
case. U., instead of taking the case to the Q. B., 
went before the Quarter Sessions, & the order 
against him was quashed on a technical ground. 
A., was not informed of the course taken by L., 
& the three months having expired within which 
she could have appealed, the local board obtained 
an order against her for payment of the rate. 
On motion by A. to restrain the board from 
enforcing the order, until she had had an oppor- 
tunity of stating a case for the opinion of the 
Q. B. : — Held : the ct. had power to restrain the 
local board from enforcing the order, & on A. 
undertaking to consent to a case for the opinion 
of the Q. B., & to pay the amount of the rate into 
ct., injunction was granted. — Ashworth v, Heb- 
DEN Bridge Local Board (1877), 47 L. J. Ch. 
195 ; 37 L. T. 406. 

Annotation : — Mentd Tottenham L. B. of Health v, Rowell 

(1880), 49 L. J. Ch. 147. 

791. Discharge of road water into private 
ground.] — ^Pltf. was the owner of a house & land 
on the slope of a hill up which ran a high road, & 
on his ^nd there was a chalk dell. The road was, 
^me time prior to the formation of deft, board, a 
turnpike road, & some time during the existence 
of the tmnpike trust the surface water of the 
road was conducted into the deU through pipes. 


which discharged the water into a ** dumb well *’ 
or shaft, simk in the chalk, from which it per- 
colated through the subsoil : — Held : the dumb 
well was not a “ drain or watercourse within the 
meaning of Highway Act, 1836 (c. 50), s. 67 ; 
defts h^ shown no right to use it as ^art of their 
drainage system ; & pltf. was entitled to an 

injunction to restrain them from so using it. — 
Croft v. Rickmansworth Highway Board 
(1888), 39 Ch. D. 272 ; 68 L. J. Ch. 14 ; 60 L. T. 
84 ; 4 T. L. R. 706, C. A. 

Annotations : — ^Beld. Croysdalo v, Sunbury-ou -Thames 
U. C., [1898] 2 Ch. 515, Mentd. Meador v. West Cowes 
L. B., [1892] 3 Ch. 18 ; A.-G. v. Copeland, [1902] 1 K. B. 
690. 


See, further. Sewers & Drains. 

792. Carrying water mains through private 
land.]— By Public Health Act, 1876 (c. 66), ss. 16, 
64, urban local authorities are empowered te carry 
water mains through, across or under certain roads, 
streets cellars &> vaults &, after giving ** notice to 
the owner or occupier, if, on the report of the 
surveyor it appears necessary, into, through or 
under any lands situate within their district.” 
In Dec. 1887, the surveyor of defts. an urban local 
authority died. On Jan. 11, 1888, defts. by 
resolution appointed P. a civil engineer in their 
employment “ surveyor to the board untU a further 
permanent surveyor be appointed.” On Mar. 21, 
1888, P. reported to defts. that it was ” desirable 
& advisable ” that their water-main should be 
carried in a particular direction from one point to 
another & that it would be “ necessary ” to lay it 
through land belonging to pltf. which was within 
the district. This report was signed ” your 
surveyor P.” Four days after its date Y. was duly 
appointed a surveyor to defts. &; P. who was a 
candidate for the office was retained in their 
service as waterworks engineer. The report of 
Mar. 21 was considered & adojjted by the board 
on Apr. 11, 1888, & in the following month a notice 
in pursuance thereof was served on pltf. that defts. 
intended to carry their main through a part of his 
lands. Upon motion made in an action by pltf. 
for an injunction to restrain defts. from so doing : — 
Held : the word ” necessary ” must be construed 
as meaning ” necessary for the efficient discharge 
of the duty in the way most for the benefit of the 
public ” ; upon the words of sect. 16 of the Act 
the person to determine the necessity was the 
surveyor ; & if the ct. found that he had exercised 
his judgment & come to a conclusion in good faith 
the ct. ought not to interfere, even although 
other courses were shown to be practicable by 
which the entry on private lands might be avoided ; 
” the surveyor ” mentioned in sect. 10 must in 
the case of an urban authority be the fit & proper 
person duly appointed to be surv^or under 
sect. 189 of the Act & no other ; & P. was not 
” the surveyor ” of defts. within sects. 16 & 189 ; 
& as the report on which the proceedings of the 
defts. was founded was not the report of ** the 
surveyor ” pit. was entitled to an interlocutory 
injunction. — ^Lewis v. Weston-Super-Marb 
Local Board (1888), 40 Ch. D. 66 ; 68 L. J. Oh. 
39 ; 69 L. T. 709 ; 37 W. B. 121 ; 6 T. L. B. 1. 


Annotations : — Fdld. Stroud v, Wandsworth Board of 
Works, [1894] 1 Q. B. 64. Rflid. Jones v, Conway 6c 
Colwyn Bay^ Joint Water Supply Board, [1898] 2 Ch. 603 ; 


expenditure to be paid out of the i 
a sum representing half of the expe 
Incurred by them in the unsuooe 

provisional orde 
bill. In an action of suspez 
against them, by oei 
Individual rate payers in the bun 
-f no tltfe or interest to 
1 . — Fabqchab Sc Gill 


Aberdeen Maoistratbs, [1912] S. 0. 
1294.— SCOT. 

r. To restrain ultra vires ac^Act 
done at Croitm*s reauest,}---^!! being 
by the local multair authoriticB, 
put without any formal, requifliti^ 

DlB^t' Wat^ 


to supplying military camps with wat^ 
oarriM outthe ordimiry pfumbiztf work 
oonneoted with the distribution m 
water througbout the camps, although 
under their statutes they were im t 
empowered to do work of that desorto - 
tion. Inanaotlonofiiiterdiot brougl^ 
against them oertain Edhibuim 
pluinbers, dsfsndsn founded on (1) s 
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Robinson v. Sunderland Cktrpn., [18901 1 Q. B. 751 ; 

Kendal v. LewlBbam B. C. (1903), 07 J. r. 236 ; Hoborte 

V. Hopwood, [1025] A. O. 578. 

See, furlh^. Water Supply. 

798. To restrain holding election — Conservators 
of commons.] — ^Purvbs v. Wimbledon & Putney 
Commons Conservators (1890), 62 L. T. 629. 

794. To restrain procee^ng with notice to treat 
— Owners right of presumption.] — board of 
works contracted to sell to a purchaser such part 
of the land occupied by two houses as was not 
required to carr^ out a scheme for widening a 
street. A resolution was then passed by the board 
adjudging that it was necessa^ to acquire the 
whole of the two houses, & notice to treat for the 
same was given to the owner pursuant to Metro- 
politan Paving Act, 1817 (c. xxix) : — Held : the 
adjudication was wrong & ultra vires, as the board 
must have been influenced by the existence of the 
prior contract for sale, which deprived the owner 
of his right of pre-emption under sect. 96 of the 
Act; & a perpetual injunction must be granted 
to restrain them from proceeding with their notice 
to treat. — Pernley v. Limehouse Board op 
Works (1899), 68 L. J. Ch. 344 ; 43 Sol. Jo. 332 ; 
sub nom, Pearnlby v. Limehouse Board op 
Works, 80 L. T. 361 ; 63 J. P. 310. 

795. To restrain construction of tramway — Not 
shown on deposited plans.] — The piece of line in 
question is not a “ junction & is not authorised 
by sect. 7 [of the local Act]. If that is so, then it 
can only be constructed under sect. 12, with the 
proviso with which the corpn. has not complied. 
The result is that the tramway was not constructed 
in accordance with the powers of the Act, & there 
must be an injimction against the corpn. com- 
pelling them to remove so much of the tramway 
as was not delineated upon the deposited plans 
(Joyce, J.). — Wilkinson & Marshall v, New- 
castle-upon-Tyne Corpn. (1902), 18 T. L. R. 
332. 

See, further. Tramways & liianr Railways. 

796. To restrain payment of unsanctioned loan.] 
— Defts. in 1903 obtained the sanction of the Local 
Government Board to a loan for the erection of 
municipal buildings. They spent, over & above 
the amount of the loan, a further sum of £18,350, 
which was borrowed from their bankers by way of 
overdraft. In 1907 defts. applied to the Local 
Government Board for leave to borrow the amount 
thus overspent, but as to £4,910, a portion thereof, 
sanction was refused. In Oct. 1908, defts. pro- 
posed to levy a general district rate to enable 
them to pay the £4,910, but were restrained by the 
ct. from doing so until the trial of this action. 
Before action brought, defts. had paid a sum of 
£865 for interest on their bank overdraft, & they 
proposed to pay a further sum of £900 for interest. 
The most recent of the items composing the 
£4,910 had been expended more than a year before 
the date of the proposed rate : — Held : the loan 
of the sum of £4,910 to defts. from the bank by 
way of overdraft, without the sanction of the 
Local Government Board, was illegal ; defts. must 
be restrained from applying any part of the general 
district fund or rate or any other public ^md or 
rate under their control in repayment of the loan 
or any part thereof ; defts. were not entitled to 


make any payment of interest upon money 
borrowed without the sanction of the Local Govern- 
ment Board, whether such borrowing was by means 
of overdraft or otherwise the payment by 
defts. of the £855 was unlawful & ought to be 
disallowed by the auditor on auditing defts.’ 
accounts, but this declaration was in no way to 
affect the power of the Local Government Board 
to remit such disallowed payment, though un- 
lawfully made, under any statute enabling them 
so to do ; defts. must be perpetually restrained 
from maldng any further payments of interest 
upon money borrowed without the sanction of the 
Local Government Board or other statutory 
sanction, whether such borrowing be by way of 
overdraft or otherwise. — ^A.-G. (on relation op 
Tremain) V. Tottenham Urban District Coun- 
cil (1909), 73 J. P. 437 ; 8 L. G. R. 95. 

797. Removal of electric standard — Highway 
not repairable by public.] — Pltf. was the owner & 
occupier of a hotel which fronted on a street. 
The hotel was erected on land which, at the time 
when the hotel was erected, was bounded by an 
old parish road. It was set back 4 or 5 feet from 
the Doimdary of the road, a pavement being laid 
in front by pltf.’s predecessor in title, his father, 
upon his own land. Defts., a local authority, 
having obtained a provisional order, duly con- 
firmed, for the supply of electrical energy, which 
empowered &; required them to lay distributing 
mains in the street on which the hotel fronted, 
subsequently obtained the sanction of the Board of 
Trade to a supply by means of overhead mains in 
that street. For the purposes of that supply, 
but without the consent either of pltf. or of the 
Board of Trade, they erected a st^dard on the 
pavement in front of, & close to, the hotel, & flxed 
it below the soil into the footings of the hotel wall. 
The paved strip of land had never been acquired 
by defts. ; it had become a highway as having 
been dedicated by pltf.’s father to the use of the 
public, but it was not repairable by the inhabitants 
at large. It remained the property of pltf., who, 
although not legally liable to repair the pavement, 
had done so from time to time. Pltf., having 
brought an action for a mandatory injunction to 
compel defts. to remove the standa^ : — Held : 
pltf. was entitled to a mandatory injunction for 
the removal of the standard. — ^Andrews v. Abbr- 
TiLLERY Urban Council, [1911] 2 Ch. 398 ; 80 
L, J. Ch. 724 ; 105 L. T. 81 ; 75 J. P. 449 ; 55 
Sol. Jo. 347 ; 9 L. G. R. 1009, C. A. 

798. To restrain making illegai rate — ^Expenses 
of festivities.] — In Apr. 1911, the Local Govern- 
ment Board, in pursuance of their statutory 
powers, & in anticipation of public local celebra- 
tions on the occasion of the coronation of King 
George V., issued a general order to all local 
authorities whereby they sanctioned beforehand 
** any reasonable expenses ” that might be incurred 
by any local authority in connection with any 
local public celebration on the occasion of the 
coronation of King George Y., & on May 2 deft, 
council passed a resolution that a sum not exceed- 
ing three farthings in the pound should be expended 
out of the rates in carrying out the coronation 
festivities in the district. The three farthings 


proTlBioa in the Defenoe of the Realm 
regolationB under which any water 
authority, it so required by the Army 
Oouuoil, was bound to supply water & 
carry out such works Sc render such 
senrioeB as might be neoessary lor 
proourlsg the supply; (3) a Royal 
Proclamation enjoining on the king's 
snbjeots the duty of obeying all 


instructions Sc regulations issued by, 
inter, alioe, any officer of the army : — 
Hdd: the action of defenders was 
ultra vires, in spite of the fact that they 
had undertaken the work at the request 
of the military authorities Sc with the 
sole motive of furthering the public 
interest; interdict grr^tod. — Onmvx 
V. JSiDumxJwm Sc Disibiot Watbb 


Trustees, [1918] 3. C. 700. — SCOT. 

t. Irreaylar a^MlHnrUment of teochers 
— Cancalation enforced ,] — Where an 
education board appointed two teachers 
to a new school distriot without 
oonsulting the edhool oommittee 
of the district, as requited by Educa- 
tion Act, 1904 v^Uud : the proper 
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Sect 4. — Corporate and unincorporale bodies : Svb- 
sect, 1, C., D. & E, ; sttbseoL 2, A."] 

rate would produce about £240. The A.-G., at 
the relation of certain ratepayers, brought an 
action against the local authority to restrain them 
from paying the £240 out of the rates on the 
ground that such payment would be ultra vires 
& illegal, & applied for an interim injunction 
pending the trial of the action ; — Held : it was 
not a case for an interlocutory injunction. — 
A.-G. V, East Barnet VAiiiiEY Urban District 
Council (1911), 76 J. P. 484 ; 9 L. G. R. 913. 

799. To restrain council pulling down new 
buildings — Unreasonable bye-law.} — ^Pltfs. made 
an alteration to their school building which con- 
sisted, in part, of an addition to the front of the 
house of a projection three stories high, with a 
room on each floor. This constituted a new 
domestic building within the meaning of the local 
bye-laws made before 1907, one of which provides 
that a person erecting a new domestic bvulding 
“ (a) . . . shall provide ... in the rear an open 
space exclusively belonging to such building. . . . 
(S) Shall cause such open space to extend laterally 
throughout the entire width of such budd- 
ings. . . .” Defts. who were the local authority, 
threatened to pull down the new building because 
the above bye-law was not complied with. In an 
action for an injunction to restrain them from so 
doing : — Held : the bye-law was bad as being 
unreasonable as it unjustifiably interfered with the 
rights of property owmers for no sufficient reason, 
or no reason at all, & pltfs. were entitled to an 
injunction. — Bepton School (Governors) v, 
Rbpton Rural Council, [1918] 1 K, B. 26 ; 87 
L. J. K. B. 289 ; 118 L. T. 167 ; 82 J. P. 101 ; 
15 L. G. B. 938 ; on appeal, [1918] 2 K. B. 133, 
0 ). 

Annotations : — Consd. Sutton Harbour Improvement Co. 
V. Foster (1920), 123 L. T. 549 ; A.-G. v. Dcnby, 11925] 
Oh. 596. 

See, further. Public Health. 

To restrain trading in electric apparatus.] — 

See Electric Lighting, Vol. XX., p. 199, Nos. 
7-11. 

To restrain nuisance arising from user of works.] 

— See Electric Lighting, Vol. XX., pp. 209, 
210, No. 67-71. 

D. Ecclesiastical Corporation. 

800. To restrain presentation to living — By 
archbishop or bishop.] — E denborough v. Canter- 
bury (Archbp.) Carter v. London (Bp.) (1826), 
2 Russ. 93 ; 38 E. R. 271, L. 0. 

Anrujiaiims : — Montd. R. v. Hammersmith (Vicar & Church- 
wardens) (1852), 3 B. &; S. 604, u. ; Saunders v. Saunders 
(1857), 5 W. R. 479 ; Turner v, Collins (1871), L. R. 12 
Eq. 438 ; Andrews v. Barnes (1888), 39 Ch. D. 133. 

By bishop .] — See Ecclesiastical Law, 

Vol. XIX., p. 384, No. 2076. 

By trustees.] — See Ecclesiastical Law, 

Vol. XIX., p. 403, Nos. 2336, 2337. 

801. To restrain vicar & churchwardens acting 
upon faculty not yet granted.]— In 1782, a sub- 
scription was raised for the pui^ose of providing 
more church accommodation than then existed 
for the inhabitants of a parish, & a chapel was 
formed on the first floor of a building belonging to 

schc^l. A curate was licensed to this 
chapel by the bishop of the diocese, & the curacy 
was co^tituted a perpetual curacy & benefice 
under Queen Anne’s Bounty Act, 1714 (c. 10), 


s. 4. Pews in this chapel were allotted to the 
subscribers, & the pewholders sold & transferred 
their seats by entries in the chapel-book. In 
1846 the building was pulled down & a new chapel 
was erected on the site, & duly consecrated in 
1848. Those persons who had been holders of 
pews in the old chapel had pews allotted to them 
m the new chapel in substitution therefor. These 
pews, & others which were substituted for them 
upon the re-pewing & repairing of the chapel 
imder a faculty granted in 1867, were exclusively 
used by the persons to whom they were allotted 
& their successors in title down to the commence- 
ment of the action, & were dealt with by them by 
way of assignment & devise. The vicar & church- 
wardens of the parish having applied for a faculty 
to enable them to remove the pews, pltf., in whom 
the rights of the previous holders of thi^ of the 
pews were vested, brought an action against them, 
claiming a declaration that he was entitled to the 
three pews, & an injunction to restrain defts. from 
interfering with them. There was no evidence 
of the pews having ever been repaired by pltf. or 
his predecessors in title ; — Held : the action 
ought not to have been entertained, for it was an 
abuse of the process of the ct. to ask for an injimc- 
tion to 1 ‘estrain defts. from acting under a faculty 
which had not yet been granted ; but the Q. B. 
Div. having dealt with the matter, the ct. enter- 
tained the appeal. — ^P boud v. Price (1893), 
63 L. J. Q. B. 61 ; 69 L. T. 064 ; 42 W. R. 102 ; 
10 T. L. R. 21 ; 9 R. 40, C. A. 

Annotation : — ^Hentd. Stiloman-Qibbard v. Wilkinson, [1897] 

1 Q. B. 749. 

E, Charitable Corporations, 

See, generally. Charities, Vol. VIII., pp. 386- 
388. 

802. To restrain governors of charity — Manage- 
ment of charity.] — The general controlling power 
of the ct. over charities does not extend to a 
charity regulated by governors under a chai'ter, 
unless they have also the management of the 
revenues, & abuse their trust, which will not be 
presumed, but must be apparent or made out by 
evidence. The Foundling Hospital is an institu- 
tion of this kind ; therefore on motion injunction 
to restrain the governors from building round it 
refused, breach of trust or probability of it not 
being made out. — ^A.-G. v. Foundling Hospital 
(Governors) (1793), 2 Ves. 42 ; 4 Bro. C. C. 106 ; 
29 E. B. 833. 

Annotations : — ^Befd. Re Chortsey Market, Ex p, Walthow 

(1819), 6 Prlco, 261 ; Soltau v, De Held (IWl), 2 Sim. 

N. 8. 133. 

803. .] — The internal management of 

a charity the exclusive subject of visitatorial juris- 
diction ; but under a trust as to the revenue 
abuse by misapplication controlled in this ct. — 
Ex p, Berkhampstead Free School (1813), 2 
Ves. & B. 134 ; 86 E. R. 270. 

Annotations : — A.-G. v, Browne's Hoapital (1849), 

17 Sim. 137 ; A.-G. v, St. Cross Hospital (1853), 17 Beav. 

435 ; Re Chelmsford Grammar School (1855), 3 Eq. Hep. 

517. Mentd. A.-G. v, Smythios (1836), 2 My. 8c Or. 135. 

804. -•] — London University con- 
ferred upon pltf. a gold medal, as being the candi- 
date who had obtained the highest number of 
marks in the examination of ISol for the LL.D. 
degree. Two years afterwards, it was discovered 
by the Senate of the University, that, according 
to the construction put by the Sen^ on the 


the school committee was 

injimction 


^tratnlxiff the board from retaining 
two teaohm permanently but 
allowing the board to appdint tiwm 
temporarily for three months, this 


being within its discretion. — 
SIKOTON V, WXLIAMOTOK EDUOAHOH 
Board (1906), 26 N. Z, L. E. 244. 
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regulations for the LL.D. examination, the ex- 
nminers had miscarried in the mode which they 
had adopted in ascertaining the highest number 
of marks ; & the Senate thereupon determined to 
confer a second gold medal upon the candidate 
to whom according to their view the medal ought 
^ have been awarded. Pltf. filed his bill, alleging 
in effect that before becoming a candidate he made 
inqui^ of the registrar of the University, & had 
been informed by him that the examination would 
be conducted upon the principle & the Tnfl.r ka 
ascertained in the mode upon & in which they were 
in fact subsequently conducted & ascertained, '& 
that he had become a candidate & paid his 
exa min ation fee upon that footing, & praying 
that the University might be restrained from 
awarding^ such other medal i — Held : the ct. had 
no^ jurisdiction to entertain the suit, the matter 
being one solely within the jurisdiction of the 
visitor ; & even if the matter was one which might, 
in its nature, fall within the cognisance of the ct., 
pltf. had not alleged any sulhcient g^und of 
equity. — Thomson v. London University (1864), 
33 L. J. Ch. 625 ; 10 L. T, 402 ; 10 Jur. N. S. 
669; 12W. R. 733. 

Annotation Refd. Rooko v. Dawson (1895), 43 W. R. 313. 

806. To enforce charitable trusts.] — In cases 
of charitable trusts the ct. has authority to see 
them properly performed notwithstanding there 
may bo a special or general visitor. — ^A.-G. v, St. 
Cross Hospital (1863), 17 Beav. 435; 1 Eq. 
Rep. 685 ; 22 L. J. Oh. 793 ; 22 L. T. O. S. 188 ; 
1 W. R. 625 ; 61 B. R. 1103. 

806. .] — The jurisdiction of the ct. to 

enforce a trust attaches equally upon ecclesiastical 
property affected thereby as it would upon lay 
property similarly circumstanced. — ^A.-O. v, St. 
John’s Hospital, Bedford (1865), 2 De G. J. & 
Sm. 621 ; 34 L. J. Ch. 441 ; 12 L. T. 714 ; 11 
Jut. N. S. 629 ; 13 W. R. 955 ; 46 E. R, 516, 
L. JJ. 

Annotation : — ^Retd. Re Thompson’s Sottlmt. Trusts, Thomp- 
son V. Alexander, [1905] I Ch. 299. 

See, also, Charities, Vol. VIII., p. 388, Nos. 
2071 et seq. 

Governors of cathedral grammar school — ^To 
restrain dismissal of headmaster.]— 6’ee Educa- 
tion, Vol, XIX,, p. 609, No. 342. 


Sub-sect. 2. — Unincorporate Bodies. 

A. In General, 

807. Voluntary associations — Expulsion of 
member---Trade union.] — The foimdation of the 
jurisdiction of the ct. to prevent a member of a 
voluntary assocn. from being improperly expelled 
is the right of property vested in such member of 
which he is deprived. 

The rul^ of a trade union provided that the 
money arising from the subscriptions of its 


members should be applicable in various ways for 
their benefit. They also purported to reg^ulate 
the affairs of that trade, & provided that any 
jommeyman binding his son m a ** foul shop,” 
being a shop in which non-union men were em- 
ployed, should be fined, So not be entitled to any 
benefit until such fine had been paid. Pltf., a 
member of the union, who was alleged to have 
broken the rule as to apprenticeslSp, & who, 
having refused to pay the fine, had been expelled 
from the union, brought his action against the 
committee So trustees of the union claiming to be 
entitled to participate in its benefits, & that defts. 
might be restraint from excluding him from such 
participation : — Held : as the action was brought 
to enforce an agreement between members of a 
trade union “ to provide benefits to members,** 
within Trade Union Act, 1871 (c. 31), s. 4, which 
the ct. was not by that sect, enabled to enforce ; 
& as, apart from the Act, the union was an illegal 
assocn., pltf. was not entitled to any relief. — 
Rigby v, Connol (1880), 14 Ch. D. 482 ; 49 
L. J. Ch. 328 ; 42 L T. 139 ; 28 W. R. 650. 

Annotaiwns : — Apld. Duke u. Llttleboy (1880), 49 L. J. Ch. 
802. Diftd. Wolfo V. Matthews (1882), 21 Ch. D. 194. 
Consd. Baird v. Wells (1890), 44 Ch. D. 661. FoUd. 
Chamberlain’s Wharf v. Smith, 11900] 2 Ch. 605 ; Mullett 
t>. United French Polishers’ London Soc. (1904), 91 L. T. 
133. N.P, Yorkshire Minors* Assocn. e. Howden, [1905] 
A. C. 256. Consd. Amalgamated Soc. of Carpenters, 
Cabinet Makers & Joiners v. Bralthwaite, General Union 
of Operative Carpenters & Joiners t>. Ashley, (1922] 2 
A. C. 440. R^d. Mlllican v. Sullvau (1888), 4 T. L. R. 
203 ; Winder v. Kingston-npon-Hull Corpn., Governor & 
Guardians (1888), 58 L. T. 583 ; Swaine v. Wilson (1889), 
24 Q. B. D. 252 ; Old v, Robson (1890), 59 L. J. M. C. 41 ; 
Cullen V. Elwin (1904), 90 L. T. 840 ; Steele v. l^uth 
Wales Miners' Federation, 11907] 1 K. B. 361 : CJopo n. 
Crossingham, [1908] 2 Ch. 624 ; Cassel v. Inglis, [1916] 
2 Ch. 211. Mentd. Ryan v. Mutual Tontine Vvestinlnster 
Chambers Assocn. (1892), 62 L. J. Ch. 252 ; TaJf Vale Ry. 
V. Amalgamated Soc. of Ry. Servants, [1901] A. C. 426 ; 
Amalgamated Soc. of Ry. Servants v. Osborne, 11910] 
A. C. 87 ; A.-G. v. Swan, [1922] 1 K. B. 682. 

See, further. Trade and Trade Unions. 

808. Re-election of member — Stock Ex- 

change.] — The proprietors of the Stock Exchange 
are a voluntary association regulated by a deed of 
settlement, & the members are the persons from 
time to time admitted to attend, & in their own 
right to transact business at, the Stock Exchange 
in accordance with the deed. 

In Mar. 1917, pit!., a naturalised British subject 
of German birth, who had been a member of the 
Stock Exchange since 1896, applied for re-election. 
Certain members, who had formed an organisation 
called the Stock Exchange Anti-German Union, 
lodged an objection under r. 35 [of the Stock 
Exchange Rules] against the re-election of pltf., 
on the ground of enemy birth. At the invitation 
of the committee pltf., showed cause against the 
objection by letter & at an interview, & he stated 
numerous facts in proof of his loyalty with a view 
to displacing the objection. The committee, how- 
ever, refused his application. Pltf. brought an 
action to impugn the decision of the committee 
on the ground that it was arbitrary So capricious 


PART X. SECT. 4, SUB-SECT. 2.-~A. 

a. Oeneral rule.] — ^Act. of law will 
not interfere with the rules of a 
voluntary assoon., unless to protect 
some right or interest wnioh is 
said to be Infrlng^ by their opera- 
tion. — ^Fobbss V, Eden (1867), L. R, 1 
So. & Div. 668.-HB;OOT. 


b. VolUTdary asaociaJtiofiM — Expul 
Sion of member — Sports dwd.j — Tc 
giye jurladlotion to a ot, to intexten 
by way of injouotlon to restrain ex 
pulsion of a member of a club oi 
assoon., it must appear that he baf 
some right of property therein. TIm 
nimt to use the club or assoon. rooms 


property & effects, on payment of a 
subscription, without any light to 
participate in assets, if distribution 
eMued, Is merely a personal one. 
The only remedy in such case, if the 
expulsion is wrongful or Injurious, 
is by action for damages. Where, 
therefore, an injunction was grantea 
restmining a hookey ckssoon. from 
expeUmg a member, whereby he would 
be debarred from playing in a specified 
game, there being no allegation or 
pre^ of his having paid any sub- 
scription, or that he had any i^ht of 
propeHy in the assomx., injunction was 
^ aside Sc aotion therefor dit£dU»6d 
with costs. — Rom V. HBwrrr (1906), 


12 O. L. R. 13 ; 7 O. W. R. 643.— CAN. 

0 . Notice of meetino 

withheld .] — ^Note of suspension & inter- 
dict refused whore the interdict was 
craved against the members ot Im 
aotlng committee of an assocn., on me 
allegation by complalner, that he h^ 
been illegally exolnded from tlie 
meetings of the committee, by being 
refused notice of snob meeungs. — 
CjIBQill V. Fobbest (1861), 1 Stn. 
M. & P. 91.— SOOT. 


d. 


Suspenaityn of mmher < 


IHir/ Cltl 6 .J—TBENOW 15 TH V. Oox (1911) 
13 W. A. Ii, R, 205.— AUB. 


-e. Bimogoiftte.]— Where 
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sect 2, B. <fc C* Sect, o,] 

& based on irrelevant considerations. The^ com- 
mittee by their defence alleged that they did not 
re-elect pltf. because they did not deem him 
eligible to be a member of the Stock Exchange for 
the year in (Question & for no other reason : — 
Held: assunung the committee owed any duty 
to the members as regards re-election, the proper 
inference from the facto was that the refusal of the 
committee had proceeded solely on the ground of 
enemy birth, as to which pltf. had been heard ; 
they had bond fide exercised the discretion con- 
ferred upon them by the deed of settlement {5 the 
rules, & were not shown to have acted arbitrarily 
or capriciously ; & therefore the ct. had no 

jurisdiction to interfere with their decision. — 
Weinberger v, Ingus, [1919] A. C. 606 ; 88 
L. J. Ch. 287 ; 121 L. T. 65 ; 35 T. L. B. 399 ; 63 
Sol. Jo. 461, H. L. 

B, Chibs, 

Restraint of expulsion of members.] — See Clubs, 
Vol. VIIL, pp. 509, 511, 512, Nos. 24, 30-33, 37-47. 

C. Friendly Societies. 

809. Enforcement of rules — Wrongful applica- 
tion of funds.] — Grand United Order of Odd- 
fellows V. Village Pride Lodge (1894), Uiprose 
& Gammon Friendly Society Cases. 303. 

See, also, Friendly Societies, Vol. XX\'., pp. 
296, 322, Nos. 56, 242. 


Sect. 5.— CRIMINAL OR ILLEGAL ACTS. 

810. Jurisdiction of court — ^Acts affecting rights 
of property,]-- Where a libel had been published, & 
the person libelled elected to seek his remedy by 
action for damages, & to the declaration in such 
action, deft, pleaded as a justification the truth of 
the facts constituting the Ubel, & filed against pltf. 
in the action a bill, stating that the transactions 
in question took place in a distant colony, & that 


the witnesses to the facto were not in England, & 
praying a commission to examine those witnesses 
dc a discovery from deft., & an injunction to stay 
proceedings in the action until the return of the 
commission : — Held : pltf. in equity was entitled 
to the commission & the injunction. 

A ct. of equity has no criminal jurisdiction, but 
it lends its assistance to a man who has in the view 
of the law a right of property, & who makes out 
that an action at law will not be a sufficient 
remedy & protection against intruding upon his 
publication (Lord Lyndhurst, C.). — ^Macaulay 
V. Shackell (1827), 1 Bli. N. S. 96 ; 4 E. R. 809, 
H. L. 

AnTwtaiiona : — Conid. Springhead Spinning Co. e. Ililey 
(1808), L. K. 6 Eq. 551.^Reld. Bartlett v. Lewis (1862), 
i2 O. B. N. S. 249 ; The Mary (otherwise Alexandra) 
(1808), 38 L. J. Adm. 29 ; HiU v, Campbell (1876), L. R. 
10 C. P. 222. Mentd. Stewart v. Nugent (1836), 1 Keen. 
201 ; R. V. Upton St. Leonards (1847), 2 New. Praot, Cas. 
272 : Motitipolitan Saloon Omnibus Co. v, Hawkins 
(1859), 4 H. & N. 146 ; Stem v. Sovastopulo (1863), 14 
C. B. N. S. 737 ; Arnold & Butler v. Bottomlcy, [1008] 2 
K. B. 151. 

811. *.] — (1) The principle upon which 

this ct. interferes by injunction, in cases both of 
public & private nuisance, is the inadequacy of 
the remedy at common law ; & it is on the ground 
of injury to property that this jurisdiction rests. 

(2) A gas CO. was incorporated by Act of Parlia- 
ment for the purpose of supplying the town of S. 
with gas. Some years afterwards another co. was 
formed, & registered imder the Joint Stock Com- 
panies Registration Act, 1844 (c. 110), for a like 
purpose, & commenced opening up the streets & 
highways of S. to lay down their pipes, etc., some 
of the inhabitants approving & some disapproving 
of the works. Upon an information & bill by the 
incorporated co., this ct. refused an injimction to 
restrain the new co. from continuing their works, 
the nuisance or damage being trivial. 

(3) I confess, however, that, looking at the 
principles on which as I apprehend, this ct. inter- 
feres, it does not appear to me that there can be 
any sound distinction between cases of private & 
public nuisances. It is not on the ground of any 
criminal offence committed, or for the purpose of 


pltf., a member of the board of directors 
of deft, corpn., was suspended from 
membership for infringement of the 
rules, but no & his family wei*e BtUl 
permitted to attend services : — Held : 
pltf. *8 application for an interlocutory 
injunction restraining deft, from inter- 
fering with his rights as a member of 
deft, corpn. must fall. — C ohkn r. 
Hazen Avexub Synaoooub Con- 
gregation (1919), 46 N. B. R. 152.— 
CAN. 


PART X. SECT. 5. 

810 i. Jurisdiction of court — Ac 
affecting rights of property . a 
action to restrain dolts, from trespassin 
or mining upon or removing ore froi 
a small parcel of land in a mining dli 
triot, delta, disputed pltfs.* title J 
asserted title in themsolves as assignee 
of- the mining claim of one C., con 
prising the parcel in dispute. Delti 
also counterclaimed, alleging inac 
omission, or imstako, i 
cl a i min g a declaration that the lettei 
patent obtolned by pltfs. did not gi\ 
is®*? to the parcel in dispub 

or tlmt, if they did, toe letters pater 
replied, in so far as to 
parcel m question was concerned, Sc a 
injiuiotion &: damages. Upon to 
: ; pltf. E.. who a< 
of the origin! 
r land In question pmden 

'* value & without noth 

or counterclaim, ( 


UUe 


Jltiw A^t,SidSrw£i^ 

was reglfitered, pltt E, 


was in the position of a restored 
purchaser for valuable consideration 
without notice & the relief sought by 
the counterclaim could not be granted 
as against him ; the right to an 
Injunction followed upon his ownership 
of the laud, but neither he nor his 
CO -pltfs. were entitled to damages. — 
Farah V. Glen Lake Mining Co. 


(1907), 17 O. L. R. 1; 11 O. W. K. 
1020.— CAN. 

810 II. -. 1 — ^An interdict may 

be competently applied for, on reason- 
able groimds of suspicion that an 
illegal act is intended to be done. — 
Moncrietp V. Abnott (1828), 6 

8b. (Ct. of Sess.) 530; 3 Fao. Coll. 
652.— 6C0T. 


810 iii. 


-.] — ^A tenant, with 


the view of scaring the game oft his 
farm, was in the habit of sending 
muzzled don over It, to hunt the game 
away. Sc al^ employed a number of 
men to perambulate the farm, who 
discharged fire-arms loaded with blank 
cartridges in the close vicinity of the 
game, for the like purpose of driving 
them off. He also set snares for 
rabbits, which were alleged to be 
calculated to destroy game ; — Held : 
these proceeding were illegal, Sc 
Interdioz granted at the landlord's 
instance against their adoption, not- 
withstanding that there was a great 
Increase beyond the average quantity 
of g^e.— WEMT88 V. QtTLLANB (1847), 
of Sees.) 204 ; 20 So. Jur. 


-. 3 — An aerated water 


manufacturer sought to interdict a 
drysalter from putting parafiln oil 
into bottles belonging to the pm'suor. 
The pursuer averred that bottles 
belon^ng to him, Sc marked with his 
name, wore lent by him to his cus- 
tomers in the course of his trade. 
Sc were brought to defender by persons 
coming to purchaso paraffin oil. Sc 
that, at their request, defender put 
pari^n oil into the bottles, in the 
knowledge that the bottles were the 
property of pursuer Sc that pursuer 
objected to such a practice since it 
injured them for use in his business : — 
Held : pursuer had relevantly averred 
participation by defender in a wroi^ul 
use of the pursuer's property, whlcn, if 
proved, would form a good ground for 
mterdlot against him ; Sc proof 
allowed. — ^W ilson v. Shefbebp, [1913] 
S. C. 300.— SCOT. 


f. PenaUy provided by 

statute.] — Pltf. by injunction sought 
to prevent the completion of a ware- 
house which deft, was erecting on 
ground leased by him from a railway 
CO., being part of their right of way 
adjoining the lawn of a property owned 
Sc occupied by pltf. as a dwelling in 
W. It was being constructed of wood 
in contravention of the fire limit bye- 
law of the <dty; — Held; pltl had 
no right to enforce toe fire IkMt bye- 
law by Injunction, as it was a bye-law 
passed tor the procecton of the gpaersd 
public Sc providing for a poiaity to 
case of Its tofrtogemant, Sc tom.wai| 
no evidence to snow that tha rtdk 


iloiv. 
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giving a better remedy in the cane of a criminal 
offence, that this ct. is or can be called on to 
interfere. It is on the ground of injury to property 
that the jurisdiction of this ct. must rest ; & 
taking it to rest upon that ground, the only dis- 
tinction which seems to me to exist between cases 
of public nuisance Sc private nuisance is this : that 
in cases of private nuisance the injury is to in- 
dividual property, Sc in cases of public nuisance 
the injury is to the property of mankind (Turner, 
Xj. J • 

(4) One point suggested against the informant 
Sc pltfs. is that of acquiescence or laches. I 
think no such point established. Early & speedily 
after the first announcement of defts.’ project, 
pltfs. protested against it openly Sc pubucly, & 
they have uniforimly declared Sc asserted their 
opposition to it. Whether this suit was instituted 
^on enough to entitle the informant & pltfs. to an 
interlocutory order for an injunction may be dis- 
putable, but it was commenced, I think, soon 
enough to wfurant them in asking for a decree. . . . 
The expenditure of defts. has taken place under 
full notice that it was objected to, Sc that en- 
deavours were. Sc would be, in active operation to 
render it fruitless Sc useless (Knight Bruce, L.J.). 

(5) That delay will affect the Attorney-General 
as much as a private individual I am not prepared 
to say ; but, in my opinion it is a circumstance to 
be considered in determining the question whether 
this Court shall interfere (Turner, L.J.). — ^A.-G. 
V, Sheffield Gas Consumers Co. (1853), 3 De 
G. M. Sc G. 304 ; 22 L. J. Ch. 811 ; 21 L. T. O. S. 
49 ; 17 Jut. 677 ; 1 W. R. 186 ; 43 E. R. 119 ; 
svb nom. Sheffield United Gas Co. v, Sheffield 
Gas Consumers Co., A.-G. v, Sheffield Gas 
Consumers Co., 7 Ry. Sc Can. Cas. 650, L. C. Sc 
L. JJ. 

Annotations : — As to (1) CoilBd. A.-Q. v. Gee (1870), L. R. 10 
Eq. 131 ; A.-G. v. Preeton Corpn. (1896), 13 T. L. 11. 14 ; 
Bezd. Garten v. Guildford, Godalnjing & Wokin^r Joint 
Hospital Board (1809L 43 Sol. Jo. 206 : St. Mary, Battersea, 
Vestry e. County of i4ondon & Brush Provincial Electric 
LigrhtW Co. (1899), 80 L. T. 31. As to (2) Apld. Drake v. 
West (1853), 22 L. J. Ch. 375. Consd. Broadhent v. 
Imperial Gaa Co. (1857), 7 Do Cl. M. & G. 436 ; Swaine 
t>. G. N. Ry. (1864), 4 Do G. J. & Sm. 211 ; A.-G. v, 
Kin^ton-on-Th€unes Corpn. (1865), 34 L. J. Ch. 481. 
Apld. Goldsmid v, Tunbriu^ Wells Improvement Comrs. 
(1866), 1 Ch. App. 349 ; Cooke v. Forbes (1867), L. R. 
5 Eq. 166. FoUd. A.-G. v, Cambridge Consumers Gas Co. 
(1868), 4 C7h. App. 71. Confd. A.-^. v. Lonsdale (1868), 
L. R. 7 Eq. 377. IMstd. Smith v. Mid. Ry. & L. &: Y. Ry. 
(1877), 37 L. T. 224. Retd. Biddulph v. St. George’s 
vestry (1863), 3 De G. J. & Sra. 493 ; Sutton v. S. E. Ry. 
(1866), L. R, 1 Exch. 32 ; Lillywhlte v. Trimmer (1867), 
36 L. J. Ch. 525 ; Luscombe v. Steer (1867), 17 L. T. 229 ; 
Pudsey Coal Gas Co. v, Bradford Corpn. (1873), 21 W. R. 
286 ; A.-G. Sc Dommes v. Basingstoke dorpn. (1876), 45 


L. J. Ch. 726 ; Frlte r. Hobson (1880), 14 C3h. D. 542 ; 
Preston Corpn. v. iSiUwood Local Board (1885), 63 L. T. 
718 ; Fanshawe v. London Sc Provincial Dairy ‘Ck>. (1888), 
4 T. L. B. 694 ; Reinhardt v. Mentasti (1889), 42 Ch. D. 
685 ; A.-G. v. Brighton Sc Hove CJo-operative Supply 
Assoon., [1900] 1 Ch. 276. As to (5) Consd. Frend v. 
Dennett (1861), 5 L. T. 73 ; A.-(j. v. Wimbledon House 
Estate CJo., [1904] 2 Ch. 34 ; A.-G. fJ. Scott, [1905] 2 

K. B. 160. Folld. A.-G. V. Grand Junction Canal Co., 
[1909] 2 Ch. 505. Retd. Pentney v. Lynn Paving Comrs. 
(1865), 12 L. T. 818. 

812. .] — ^Austria (Emperor) r. Day 

Sc Kossuth, No. 888, post, 

813. Acts tending to destruction of pro- 

perty.] — Defts. who were officers of a trades union, 
gave notice to workmen by means of placards & 
advertisements, that they were not to nire them- 
selves to pltfs., pending a dispute between the 
union Sc pltfs. The bill prayed an injunction to 
restrain the issuing of the placards Sc advertise- 
ments, alleging that by means thereof defts. had, 
in fact, intimidated Sc prevented workmen from 
hiring themselves to pltfs., Sc pltfs. were thereby 
prevented from continuing their business, Sc the 
value of their property was seriously injured Sc 
materially diminished ; — Held : the acts of defts., 
as alleged by the bill, amounted to crime, & the 
ct. would interfere by injunction to restrain such 
acts, inasmuch as they also tended to the destruc- 
tion or deterioration of property.-— Springhead 
Spinning Co. v, Riley (1868), L. R. 6 Eq. 551 ; 37 
L. J. Ch. 889 ; 19 L. T. 64 ; 32 J. P. 531 ; 10 
W. R. 1138. 

Annoiaiums : — ^FoUd. Dixon v. Holden (1869), L. R. 7 Eq. 
488. Consd. Mulkern v. Ward (1872), L. R. 13 Eq. 619. 
Overd. Prudential Asscc. v» Knott (1875)t 10 Ch. Apv, 
142. Consd. Thorley’s Cattle Food Co, v, MasBam (1877), 
6 Ch. D. 582. Dbtd. Temperton v, Russell, [1893] 1 
Q. B. 435. Distd. DockroU v, Dougall (1898), 78 L. T. 840. 

814. -.] — Ct. has jurisdiction to re- 
strain the publication of any document tending 
to the destruction of property whether consisting 
of money or of professional reputation by which 
property is acquired. Publication of a notice 
stating that pltf. was a partner in a bkpt. firm 
restrained. — Dixon v, Holden (1869), L. R. 7 Eq. 
488 ; 20 L. T. 357 ; 33 J. P. 612 ; 17 W. R. 482. 

Annotations : — Consd. Sc Distd. Mulkern v. Ward (1872), 

L. R. 13 Eq. 619. Consd. KoUius v, Hiiiks_(1872), L. K. 
13 Eq. 355. Ovord. Prudential Assce. v, Knott (1875), 
10 Ch. App. 142. Distd. Thorl^’s Cattle Food Co, v, 
Massam (1877), 6 Ch. D. 582. jConsd. White v, MeUin, 
11895] A. C. 154. Befd. Day v, BrownrJgg (1878), 10 
Ch. D. 294 ; R. v, London Corpn. (1886), 16 Q. B. D. 
772 ; Walter v, Ashton, [1902] 2 Ch. 282. 

816. .] — Ct. has no jurisdiction to 

restrain the publication of a libel as such even if 
it is injurious to property. — ^Prudential Assur- 
ance Co. V. Knott (1875), 10 Ch. App. 142 ; 44 


fire to pltf. *8 property would bo 
speoially fnereased by the construction 


of the warehouse 


3a Dy 
. — ^M( 


OBEitN V, Wyllib 


(1902), 22 C. L. T. 270 ; 14 Man. L. R. 
i35.— CAN. 


g. Jnterferehoe wUh private rigfUs.] 
— ^The remedy aflordea by decree of 
perpetual silence is applicable not 
only to cases where a claim has been 


would bo with brick four inches thick. In a 
istructlon suit to restrain defts. from proceeding 
^ Wyllib with the erection of the building, as 
[an. L. R. being a violation of 35 Viet. c. 56 : — 
Held: the Injunction should be 

e riaMs ^ granted. — ST. John City Cokpn. v, 

doS of Ganong (1877), N. B. Dig. 656.— CAN. 


only to cases where a claim has been 
made, or an action threatened, publicly, 
but also to oases where by demand or 
threatened action a disturbance of, 
or interferenoe with, the quiet enjoy- 
ment of another’s rights to his pre- 
judice has been occasioned. The 
remedy will only be granted with 
great discretion Sc with a due regard 
to the otroumstanoes of the parties. — 
Brown v, Simon (1905), T, S. 311. — 
8. AF 

li. To restrain erection of building 
^AUeged violation of Act of Parlia^ 
meaf.]— Defts. were ereotiug a building 
resting on stone foundation wails, 
Sc consisting of a wooden frame, with 
briok lUllzig lour Inches thiriz between 
tne studduigy Sc the whole osktosed 


k. Transmission of indecent pvJb- 
licofiorL}— The ct. will not grant an 
injunction to cause the transmission 
tltough the post of an indecent 
publication. — ^E vans v, O’Connor 
(1891), 12 N. S. W. L. R. (Eq.) 54.— 
AUS. ' 


l. Lottery,] — The ot, will not 
grant an iniunotion to restrain the 
promotion or conduct of a lottery. — 
A-Q. V, Meroantxlb Inybstmentb, 
Ltd. (1920), 21 S. R. N. S. W. 183 ; 
88 N. S. W. W. N. 31.— AUS. 

m. Hlegdl trading.'i — ^The ot. will 
restrain any person from continuing 
to contravene a statute at the Instance 
of any one who is sustaUdng damage 
from such oontcaventlon. A trader 


who is sustaining damage through the 
illegal trading of another, which ille^l 
trading is expressly prohibited by 
statute, suffers an infringement of his 
rights which entitles him to obtain an 
order interdicting the continuance of 
such illegal trading. — ^P atz v. Green 
& Co. (1907), T. S. 427.— S. AF. 

n. Protection of interests — Whether 
pecuniary or otherwise ,^ — ^The right of 
the ct. to grant an interdict Is not 
restricted to oases of vindication of 
pecuniary Interests only, but extends 


to oases of the proteotlon of dther 
rights, the interferenoe with which 
wUi work an injury to the party apply- 
ing for which no other relief would 
constitute adequate reparation,— 
Burgers v, Joubebt (1866), 1 R. 351. 
— S. AF. 


0 . Shadowing 


individual by 


detsefiee.]— The shadowing of a pemon 
by private detectives In such a manner 
as to attract puhUo attention is an 
injuria Sc the ot. will restrain the 
person responslhle for oontinuinff sui^ 
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Injunction. 


Sect, 5. — Criminal or illegal acts. Sects, 6 <8? 7.] 

L. J. Ch. 192 ; 31 L. T. 866 ; 23 W. R. 249, L. C. 
& Jj, JJ, 

Annotations : — Consd. & Distd. Thorloy’s Cattle Food Co. 
V. Massam (1877), 6 Ch. D. 582. Consd. Thomae v. 
Williams (1880), 14 Ch. D. 864 ; White v. Mellln, 11896] 
A. C. 154 ; Walter v. Ashton, [1902] 2 Ch. 282. B«fd. 
H. V. London (Lord Mayor) (1886), 16 Q. B. 1). 772 ; 
Temperton v. Russell, [1893] 1 Q. B. 435 ; Dyson v. A.-G., 
[1911] 1 K. B. 410. 

See, further, Libel & Slander. 


Sect. 6. --DIRECTORS, OFnCERS AND 
MEMBERS OF COMPANIES. 

816. To restrain removal as director.] — A 

director of a co. can, if qualified, sustain an action 
in his own name against the other directors, on the 
ground of individual injury to himself, for an in- 
junction to restrain them from wrongfully exclud- 
ing him from acting as a director. — Pulbbook v, 
Richmond Consolidated Mining Co. (1878), 9 
Ch. D. 610 ; 48 L. J. Ch. 65 ; 27 W. R. 377. 
Annotations : — ^FoUd. Munster e. Cammell (1882), 51 L. J. Ch. 

731. Consd. Harbon v, Phillips (1883), 23 Ch. D. 14. 

Reid. Bainbridge v. Smith (1889), 41 Ch. D. 462 ; Dash- 

wood V. Cornish (1897), 13 T. L. R. 337 ; Sutton v. 

English & Colonial Produce Co., [1902] 2 Ch. 602. Mentd. 

He Bainbridgo, Reeves v. Bainbridgc, [1889] W. N. 228 ; 

Cooper V. Griffin, [1892] 1 Q. B. 740 ; Howard v, Sadler, 

[1893] 1 Q. B. 1. 

817. .] — By a contract between the ven- 

dors of a brewery & a trustee for a limited co. 
which was to be formed for the purchase & carrying 
on of the brewery, it was agreed, among other 
things, that B., one of the vendors, should be a 
managing director for a specified time, & that on 
his retirement or death his son, pltf., should be 
managing director for a term therein mentioned, 
& that B. should provide a qualification for his 
son as managing director. By the arts, of assocn., 
which adopted the contiact, it was provided that 
a director should vacate his office if he did not 
acqume a qualification within a month of his 
appointment or election, & that the qualification 
of a manapng director should be the holding in 
his own right shares of the nominal value of 
£25,000. B. provided for pltf. shares to the 
amount of £5,000, & died in Aug. 1888. Pltf., 
who was one of his exors., & his co-exors. in Oct. 
1888, transferred shares to the amount of £20,000 
into pltf.’s name to complete his qualification as 
a managing director ; but the estate had not been 
administered, & there was no evidence under what 
circumstances the shares were transferred to him 
or whether he was beneficially entitled to them. 


The board of directors refused to recognise pltf. 
as a director on the ground that he had not 
sufficient qualificfition, & he brought an action to 
restrain them from excluding him, & moved for 
an interim injunction : — Held : in the absence of 
evidence as to the beneficial interest in the shares 
transferred to pltf. the ct. could not decide whether 
he was the holder of the shares '* in his own right 
within the meaning of the articles, until the estate 
had been administered. Afterwards, an extra- 
ordinary meeting of the shareholders having, at 
the instance of the ct., been held & a resolution 
having been passed that even if pltf. was duly 
qualified they did not desire him to act as a 
managing director, the ct. declined to interfere 
with the decision of the shareholders, & refused 
the injunction. — ^Bainbridge v. Smith (1889), 41 
Ch. D. 462 ; 60 L. T. 879 ; 37 W. R. 594 ; 5 
T. L. R. 376, 0. A. 

AnrioUdiona : — Consd. Cuff v. London Sc County Land & 

Building Co., [1912] 1 Ch. 440. Diltd. British Murac 

Syndicate v, Alperton Rubber Co^ [1916] 2 Ch. 186. 

Bield. Sutton v. E^lish Sc Colonial Produce Co., [1902] 2 

Ch. 502 ; Salmon v. Quin Sc Axtens, [1909] 1 Ch. 311 ; 

Cory V, Reindeer S.S. (1915), 31 T. L. R. 530. Mentd. 

Re Bainbridg^ Reeves v, Bainbridgo, [1889] W. N. 228 ; 

Cooper V. Grimn, [1892] 1 Q. B. 740 ; Howard v, Sadler, 

[1893] 1 Q. B. 1 ; Bosohoek Proprietary Co. v. Fuke, 

[1906] 1 Ch. 148. 

See, also. No. 741, ante, 

818. Secretary — To restrain infringement of 
patent.] — Wblsbach Incandescent Gas Light 
Co., Ltd. V. Daylight Incandescent Mantle 
Co., Ltd., No. 743, ante, 

819. Signatories to memorandum — ^To restrain 
registration.] — Soci^rr^s Anonyme des Anciens 
Etablissbments Panhard et Levabsor V, Pan- 
hard Levassor Motor Co., Ltd., No. 744, ante. 

Injunctions against companies.] — See Sect. 4, 
sub-sect. 1, A., ante. 


Sect. 7.— DISCLOSURE OF CONFIDENTIAL 

INFORMATION. 

820. Jurisdiction of court — On what founded — 
Breach of trust.] — Injunction to restrain a deft, 
from communicating certain recipes for veterinary 
medicines & vending them granted, on the ground 
that he had obtained a knowledge of the mode of 
preparing them by a breach of trust. — Yovatt v, 
WiNYARD (1820), 1 Jac. & W. 394 ; 37 E. R. 425, 
L. C. 

Annotationa : — Consd. DiotriohBon v. Cabburn (1846), 1 
Coop. temp. Ck)tt. 72 ; Morison v. Moat (1851), 9 Harc* 
241 ; Robb v. Green, [1895] 2 Q. B. 315. Brid. Amber 
Size Sc Chomioal Co. v, Monzol, [1913] 2 Cb. 239. 


aunoyauce. — Epstein v, Epstein 
(1906).T.H. 87.— S. AF. 

p. Effect of acguieacence.] — Acqui- 
escence cannot cure an illegality. — 
Nkwhoubb V. Northern Light Power 
& <2)al Co. (1914), 29 W. L, R. 249.— 


part X. SECT. 6. 

Jl* reatrain infringement 
potent — Offlcera made defendanta wt„ 
wmjmny.y — A bill was filed against c 
joint stock CO. to restrain the infringe 
u^nt of a patent, to which certalt 
^wrs of the CO. were made parties 
Sc the bill ^leged that defts. won 
^mmitting the act complained of 
& prayed relief against defts. i 
demurrer on the ground that th< 
omoers wero improperly made partiei 
overfed with costs, those offlcen 

complained of, & 
TOlief bej^ Jgwed against ^em.- 


r. To restrain forcible poaaeaaion of 
premiaea by claiTnant for presidency — 
Action by acting president .] — Where 
there are confficting claimants to the 
position of president of a co.. Sc one 
takes forcible possession of the oo.'s 
premises, the other claimant, at all 
events when he is at the time the 
acting president, can bring an action 
to restrain him in the name of the oo., 
though it be uncertain who is the right- 
ful president. — Toronto Bbbwino Sc 
Malting Co. v. Blake (1883), 2 O. K. 
176.— CAN. 

i. To restrain president eUcUd by 
directora from oriinc.]— Pltf. had been 
elected president of P. Co. at the annual 
meeting. Sc subsequently by rote of 
the directors removed Sc deft, elected 
in his stead. Then this motiou was 
made to restrain deft, from acting 
or aesuming to act as prasident of the 
until the next annual meetiiw *• — 
Held.* the motion should sta^ for 
heamg as a bye-law of the co. seemed 
to give the directors power to remove 


officers of the oo. — S trinolbr v, 
Maolaben (1909), 14 O. W. R. 647. — 

CAN. 

a. To reatrain ultra virea acta of 
directora .] — The ot. will not restrain 
acts done by the directors in the 
exercise of their discretion in managing 
the affairs of their co., unless the acts 
complained of are illegal, as ultra vires. 
— Kbhob V, Watervobd Sc Limbriok 
Ry. Oo. (1888), 21 L. R. Ir. 221.— IR. 

PART X. SECT. 7. 

b. Whan injunction granted — 
ConftdenHal emptoymanJt — SoHcUor dt 
atenographer.h^vooumentM consisting 
of notes or drafts of private letters 
dictated by a member of a firm of 
Bolrs. to a stenographer In the course 
of business in the office were surrepti- 
tiously taken by him Sc given to another 
person who, knowing bow they had 
been obtamed, proposed to publish 
them Sc to use them as evidenoe in a 
crtafinal prqseoutioii or pacUameiltary 
inquiry he aOeged he Uiteiided to hi&f 
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821. -.] — MomsoK V. Moat, No. 
825, post, 

822. — .] — Merbyweather v. 
Moore, No. 837, post, 

828. .] — Gilbert v. Stab News- 

paper Co., Ltd. (1894), 11 T. L. R. 4 ; 39 Sol. Jo. 9. 

824. Fraud.]— Where an agent or 

clerk gets knowledge of the affairs of his employer, 
& takes copies of his books, the ct. will restrain 
him from disclosing the information so obtained 
to the injury of his employer on the ground of 
fraud. — Tapping v, Clarke (1847), 8 L. T. O. S, 
654. 

825. Breach of contract.] — An in- 

junction granted to restrain the use of a secret in 
the compounding of a medicine, not being the 
subject of a patent, & to restrain the sale of such 
medicine by a deft., who acquired a knowledge of 
the secret in violation of the contract of the party 
by whom it was communicated, & in breach of 
trust & confidence. — ^Morison v . Moat (1851), 9 
Hare, 241 ; 20 L. J. Ch. 513 ; 18 L. T. O. S. 28 ; 
15 Jur. 787; 68 E. R. 492; affd, (1862), 21 
L. J. Ch. 248, L. JJ. 

AnnotoUions Distd. Reuter’8 Tolefrram Co. v. Byron 

(1874), 43 L. J. Ch. 661. Apld. Tuck v. Prieeter (1887), 

19 Q. B. D. 629. Con^. Lamb v, Evans, [1893] 1 Ch. 

218 ; Robb r. Green, [1895] 2 6. B. 315 ; Trego r. Hunt, 

[1895] 1 Ch. 462 ; Amber Size « Chemical Co. v. Menzel, 

11913] 2 Ch. 239 ; Ashburton v. Pape. [1913] 2 Ch. 469. 

itefd. Pollai^ V. Photographic Co. (1888), 40 Ch. D. 345 ; 

Alperton Rubber Co. v. Manning (1917), 86 L. J. Ch. 377. 

826. .] — Pltfs., a telegram co. 

in L., made an arrangement with defts., being 
two individuals in A., for the transmission of 
messages in which certain words were used as 
short expressions of the names & addresses of 
the principal customers, & defts. were described 
as pltfs.’ agents. In a little time the parties 
quarrelled & one of defts. came to England to 
carry on an independent business with his partner 
in A. & sent circulars to pltfs.’ customers mention- 
ing that he had their cyphers. On motion to 
restrain him from using the cyphers : — Held : there 
was nothing confidential in the cyphers, & he was 
entitled to use them. — Reuter’s Telegram Co. 
V , Byron (1874), 43 L. J. Ch. 661. 

ArmotaiUma : — Ooflte. Merry weather v. Moore, [1892] 2 Ch. 

518. Dbtd. Lamb v. Evans, [1893] 1 Ch. 218. Refd. 

Robb V. Green, [1895] 2 Q. B, 1. 

827. Pltfs. employed deft., 

who was a printer in Berlin, to make for them 
copies of a drawing of which they had the copy- 
right. Deft, executed the order, & also without 
pltfs.* knowledge or consent, made other copies 
& imported them into England. After this pltfs. 
registered their copyright under Pine Arts Copy- 


right Act, 1862 (c. 68), & after the registration 
deft, sold in England some of the copies which he 
had imported ; — Held : there was an implied 
contract that deft, should not make any copies 
of the drawing other than those ordered by pltfs., 
^ that, independently of the statute, pltfs. were 
entitled to an injunction & damages by reason of 
deft.’s breach of contract. — Tuck & Sons v. 
Priester (1887), 19 Q. B. D. 629 ; 66 L. J. Q. B. 
563; 62J. P.213; 36 W. R. 93 ; 3 T. L. R. 826, 
C. A. 

Armotaiions : — Apld. Pollard v. Photographic CJo. (1888), 40 
Ch. I). 345. Oonsd. Robb v. Green, [1895] 2 <3. B. 1. 
Apld. Amber Size 8c Chemical Co. v. Menzel, [1913] 2 Ch. 
239. Consd. Alperton Rubber Co. v. Manning (1917), 86 
L. J. Ch. 377. Mentd. Troitzsch v. Rees (1887), 3 T. L. R. 
773 ; Fishbum v. Hollingshead, [1891] 2 Ch. 371 ; Hilde- 
shelmer tJ. Faulkner, [1901] 2 Ch. 552 ; Nlcholls «. Parker 
(1901), 17 T. L. R. 482 ; Graves v, Gorrie, [1903] A. C. 
496; Bowden v. Amalgamated Pictorials, [1911] 1 Ch. 
386 ; Barker Motion Photography v. Hulton (1912), 28 
T. L. H. 496 ; Forbes v. Samuel, [1913] 3 K. B. 706 ; 
A.-G. V. Brown, [1920] 1 K. B. 773 ; Rcmmington e. 
Ijarchiu, [1921] 3 K. B. 404 ; Harrison v. Wythemoor 
Colliery Co., [1922] 2 K. B. 674 : Nichol v. Fearby, 
Nichol V. Robinson, [1923] 1 K. B. 480 ; Lapish e. Braith- 
waite (1924), 93 L. J. K. B. 1123. 

828 . -.] — Merryweather v, 
Moore, No. 837, post, 

829. '.] — Deft., being employed 
by pltf. as manager of his business, surreptitiously 
copied from his master’s order-book a hst of the 
names & addresses of the customers, with the 
intention of using it for the purpose of soliciting 
orders from them after he had left pltf.’s service & 
set up a similar business on his own accotmt. 
Subsequently, his service with pltf. having ter- 
minated he did so use the list : — Held : it was an 
implied term of the contract of service that deft, 
would observe good faith towards his master 
during the existence of the confidential relation 
between them, &; deft.’s conduct was a breach of 
that contract in respect of wluch pltf. was entitled 
to damages & an injunction. — Robb v. Green, 
[1895] 2 Q. B. 315 ; 64 L. J. Q. B. 593 ; 73 L. T. 
15 ; 59 J. P. 695 ; 44 W. R. 25 ; 11 T. L. R. 517 ; 
39 Sol. Jo. 653 ; 14 R. 680, O. A. 

Annoiathms : — Consd. Louis v, Smelllo (1895), 73 L. T. 226 ; 
Barr v. Craven (1903), 89 L. T. 574. Apld. Kirchner v, 
Gruban, [1909] 1 Ch. 413. Consd. Measures v. Measures, 
[1910] 1 Ch. 336. Apld. Amber Size 8c Chemical Co. v. 
Menzel, [1913] 2 Ch. 239. Reid. Worthington Pumping 
En^ne Co. r. Moore (1902), 19 T. L. R. 84 ; London 
Electric Supply Corpii. r. Westminster Electric Supply 
Corpn. (1913), 11 L. G. R. 1046. 

830 . .] — Kirchner & Co. v, 

Gruban, No. 715, ante. 

See, further. Master & Servant. 

831 . When injunction granted — ConfidenUal 
employment.] — Injunction granted to restrain the 


about, although they contained nothing 
which oould have been used as evf 
denoe against any one : — : the 
property in the documents was in 
pltfs. 8c their possession having been 
obtained by a breach of contra^ pltis. 
were entitled to a perpetual Injunction 
restraining their publication. — L atd- 
LAW 0. Lbab (1899), 30 O. R, 26.-~CAN, 


0 . .] — ^An interim in 

junction granted restraining deft, 
a former employee of pltf., from nsini 
advertising lists or information obtainec 
from pltf. — York Pububhino Co. v 
Coulter 8c Wayside PuBusnERS 
Ltd. (1913). 24 O. W. R. 384 ; < 
O, W. N. 1091 ; 10 D. L. R. 834.— CAN 


4. Pro/easionai search 

of records ,] — professional searohei 
of records who was employed to make 
Marches in phblio records of entriee 
relating to persons of a oertain name, 
saarohed the records 8c made notes, ol 
whioh he BimpUed a transoript to hh 
employer. He was paid aooording tc 


the amoimt of the work done. The 
work lasted for several years, 8c after 
it was completed the employer brought 
an action against the searcher oon- 
oludingfor dmlvery of his original notes 
on the ground that he, pursuer, had 
paid for them 8c that they were his 
property. Alternatively « on the 
assumption that the notes wore the 
property of defender, he craved inter- 
dict against defender oommunioating 
the notes to any person without 
pursuer's consent. He averred that 
the employment iwas confidential 8c 
it was proved that on one occasion 
defender had used the notes to facilitate 
researches which he was making tor 
another client. The ot. assoilzied 
defender, holding that, in the absence 
ol express stipulation to the contrary, 
the notes remained the proi>erty of 
the searoher, 8c that there was no 
evidenoe of any subh aotual or appre- 
hended invasion of a legal right as to 
justify the ot. in granting the interdict 
otaved. — O rawtord (Earl) v, Patok, 


[1911] S. C. 1017.— SCOT. 

e. Counsel client .) — 

The ct. will rostraiu, by injunction, 
counsel from divulging the secrets 
of a former client. — (jarter v. Palmer 
(1839), 1 I. Eq. R. 289, 302 ; I Dr. & 
Wal. 722 ; affd, 8 a. & Fin. 657.— IR. 


f . , — To restrain publication 

of testimonials in mutilatm form,}— 
It is not every breach or violation of 
good faith or departure from honour- 
ably dealing which can call forth the 
powers of equity to make redress ; there 
must bo disclosed some case of civil 
property which the ot. is bound to 
protect before the publloation of 
private papers will be enjoined. Htf 
an expert, was a superintendent of 
defts.* manufactory of pipe oigtma for 
several years, during wmcdi time two 
oommendatory testimonials had been 
given, one that " the buUders 
8c W. (pltf.) have every reason to con- 
gratulate thems^ves,^ & the ot^r 
addressed to pltf. by name, whesaid 
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Injunction. 


, 7, — Disclosure of confidential information. 
Sect. 8; Sub-sect. 1,] 

disclosure of secrets come to deft.’s knowledge in 
the course of a confidential em^oyment. — B viit 
V. Price (1827), 1 Sim. 483 ; 67 E. B. 669. 

832 . Veterinary doctor’s assistant.] — 

Yovatt V. WiNYABD, No. 820, ante. 

833. Solicitor & client.] — (1) Motion 

to restrain a solr. from giving evidence of con- 
fidential matters, refused, the propriety of his 
being examined being left to the consideration of 
the ct. before which he might appear as a witness. 

(2) Semble : a solr. who has been discharged, 
may upon proof of misconduct be restrained from 
communicating information that came to him 
confidentially from his client. — ^B eeb v. Ward, 
Ward v. Beer (1821), Jac. 77 ; 37 E. B. 779. 

Annotations : — As to (1 ) Consd. Ramsbotham v. Senior (1869), 
L. H. 8 Eq. 575. As to (2) Coxud. Hakuson v. Ellin, 
Munday & Clarke, [1912] 1 Cb. 831. Refd. Holmes, 
He Electric Power Co. (1877), 25 W. R. 603. 

834. .] — Lewis v. Smith, No. 

1671, post. 

See, further, Solicitors. 

835. Clerk taking copies of books.] — 

Tipping v. Clarke, No. 824, ante. 

836. Trade secret.] — Morison v . 

Moat, No. 825, ante. 

837. — Draughtsman.] — A 

draughtsman in the employ of a firm of manu- 
facturers of fire-engines, a few days before leaving 
his employers* service, prepared a table of the 
several dimensions of various types of fire-engines 
made by the firm, which he took away with him. 
Upon motion, on behalf of the firm, for an hiterim 
injunction, to restrain the publication or use of 
this table ; — Held : a confidence that the servant 
would use the opportunities of gaining information 
which his service gave him for the purpose of that 
service alone arose out of the mere fact of the 
employment ; & abuse of this confidence was 

shown by the preparation of the table at a time 
when, by the termination of the employment, it 
could be of no advantage to the employer. In- 
junction granted. — Merryweather v. Moore, 
[1892] 2 Ch. 618 ; 61 L. J. Ch. 505 ; 06 L. T. 719 ; 
40 W. B. 640 ; 8 T. L. B. 539 ; 36 Sol. Jo. 488. 
Annotations : — fionsd. Measures v. Measures, [1910] 1 Ch. 
336. Bcdd. Lamb v. Evans (1892), 2 R. 189 ; Robb t>. 
Green, [189.5] 2 Q. B. 1. 

838. .] — A servant in a con- 

fidential position who has expressly or impliedly 


contracted that he will not disclose his master’s 
secrets can be restrained from so doing. 

The works manager of a co. manufacturing 
rubber goods & rubber compounds was entrusted 
with the care of a book of formulas of secret pro- 
cesses for the purpose of carrying out his duties. 
On leaving the co.’s employment he took this 
book away with him & shortly afterwards entered 
the emplojr of a rival co. It was ordered that he 
should dehver up the book of formulae & all copies 
or extracts therefrom to the co. — Alpbrton 
Bubber Co. V. Manning (1917), 86 L. J. Ch. 377 ; 
116 L. T. 499 ; 33 T. L. B. 205. 

839. Secret process.] — An ex- 

servant who has been confidentially employed in 
the manufacture of an article under a secret pro- 
cess is under an implied obligation to his late 
master not to use or disclose any knowledge or 
information as to that secret process acquired by 
him during his employment. The principle 
applies to information acquired & retained in 
the servant’s memory as well as to information 
committed to writing & existing in a tangible 
form. 

Where the ct. is satisfied that there is a secret 
process & that the ex-servant has learnt a material 
part of it during his employment & has made an 
improper use of the knowledge so obtained it can 
grant an injunction although the actual details 
of the secret process are not disclosed to the ct. 
at the trial. — Amber Size & Chemical Co., Ltd. 
V. Menzel, [1913] 2 Ch. 239 ; 82 L. J. Ch. 673 ; 
109 L. T. 620 ; 29 T. L. B. 690 ; 67 Sol. Jo. 627 ; 
30 B. P. C. 433. 

Annotation : — ^Apld. Alperion Rubber Co. v. Manning 

(1917), 86 L. J. Ch. 377. 

840. Salesman taking lists of cus- 

tomers.] — Bobb V. Green, No. 829, ante. 

Contract of agency.] — See Agency, 

Vol. I., pp. 462, 403, Nos. 1491-1497. 

841. Information obtained In course of 

proceedings.] — ^Pltf. obtaining information from 
the production of documents in deft.’s possession 
is not at liberty to make it public, & an mj unction 
will, if necessary, be granted to restrain him. 
Pltf., having published statements relative to the 
matters in question, was, as a condition for making 
an order for production of documents, required to 
undertake, not to make public or communicate 
to any stranger the contents of such documents.” 
— Williams v. Prince op Wales Life, etc., Co. 


ho was congratulatod on having 
“solved the problem of a thoroughly 
satisfactory electro-pneumatic action.*’ 
After he had left defts.’ employ & 
started business for himself, defts. 
published an advertising pamphlet 
containing the testimonials, omitting 
all reference to pltf. or to his name. 
In an action for an injunction to 
restrain the publication of the testi- 
monials in a mutilated form : — Held : 
as between the superintendent Sc the 
CO. whose agent or employee he was, 
the testimonials were the property in 
possession of the co., who had the 
right to control their publication & 
that right continued after pltf. left 
their employment, in the absence of 
any restriction. Imposed by the 
writers. — Warren v. Karn Co. (1907), 
10 O. W. R. 516 ; 15 0. L. R. 115.— 
CAN. 

C. Information obtained from 

private collection of documents — Mis- 
representation as to character of proposed 
work .] — ^Where a person obtains 
possession of or access to property of 
another, by misrepresentation or by 
oonoeahnent of facts which he was 
boimd to disbloBe, he will be restrained 
from making use of that property. 


Deft., as the lesult of a Judgment 
obtained possession from defts. in that, 
action of his manuscript ** Life of M.” 
which had originally been prepared 
for publication as a volume in the 
series called “ The Makers of Canada, “ 
& proposed to publish it. When deft, 
was preparing to write the life for the 
series, pltf., who was the grandson of 
M., allowed deft, free access to his 
collection of books & papers called 
“the M. Collection,” Sc deft, made 
extracts therefrom & copies thereof & 
obtained information therefrom which 
he used as part of the material for his 
book: — Beta: deft, had made use 
of the hooka Sc papers otherwise than 
in accord with the representation made 
by him to pltf. Sc the undentandlng 
between him Sc pltf., which was, that 
he was to write a favourable or sym- 
pathetic account of the life Sc character 
of the subject, whereas the manuscript 
proposed to he published disclosed an 
opposite purpose Sc result ; thm^ore, 

E ltf. was entitled to have aelivered to 
im all the extracts from Sc copies of 
documents -in the collection made by 
4eft.. & to have deft, restrained from 
publishing any book containing any of 
toe extracts or ooplM or Infonnauon 


obtained from the collection. — 
Linobet V. Lb Sueur (1913), 27 
O. L. R. 588 ; 4 O. W. N. 670 ; 11 
D. L. R. 411.— CAN. 

h. Letters of deceased person.] 

— ^Injunction granted on the applica- 
tion of the exor., to restrain deft, from 
publishing letters, the property of 
testator. — Granabd v. Dunkin (1809), 
1 Ball. 6c B. 207.— IR. 

k. Heport of procudings 

before synod,] — The ot. refused to 
interdict the publication of a report 
of proceedings before the synod of a 
dissenting churoh regarding a charge 
against one of their members, he not 
alleging that the report was not a 
true report of the prooeedings, or that 
it was libellouB. — Craig v. Oollte 
(1828), 6 Sh. (a. ot Bess.) 1147 ; 3 
Fac. CoU. 1139.— SOOT. 

l. Documents jsrinted by Crown 

in course of trial.] — The Crown having 
printed certain letters & other docu- 
ments for the sake of oonvenienoe 
in a trial for murder, the ct. granted 
interdict against a newspaper publish- 
ing any of the documents other than 
those which should be read to the 
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(1857), 23 Beav. 338 ; 3 Jur. N. S. 65 ; 53 K. K. 
133. 

ArMMtaHona : — Refd* Marshall v. Watson (1858), 25 Beav. 

601 ; Hoare v. Bremrldge U872), 27 L. T. 503. 

842« Shareholders inspecUng company’s 

books.] — The books & papers of a co. are the pro- 
perty of its shareholders, who are entitled to 
inspect them, though there is a secrecy clause in 
the arts, of assocn., & though in the course of 
inspection they will become acquainted with 
matters which should be kept secret. But it is 
their duty not to divu^e such information so 
acquired ; & the ct. will restrain them by in- 
junction from so doing, & will punish them should 
they offend. — Re Birmingham Banking Co., Ex p. 
Brinsley, Be Joint Stock Discount Co., Ex p. 
Buchan (I860). 36 L. J. Ch. 150 ; 15 L. T. 203. 
ArmotcUions : — RMd. Re Glamorgranshlre Banking Co., 

Morgan’s C!ase (1884), 28 Oh. D. 620 ; Re North Brazilian 

Sugar Factories Co. (1887), 57 L. J. Ch. 110. 

.] — See^ alsOf Copyright, Vol. XIII., p. 179, 

Nos. 147-149 ; cfc, generally^ Master &> Servant. 

843. Hearing in camera.] — ^An appeal from an 
injunction to restrain deft, from disclosing con- 
fidential information was ordered to be heard in 
private without the consent of deft., pltf. stating 
that a public hearing would defeat the object of 
the action, & make success on the appeal useless 
to him. — Mbllor v. Thompson (1885), 31 Ch, D. 
55 ; 55 L. J. Ch. 942 ; 54 L. T. 219, C. A. 
Annotations Consd. Malon v. Young (1889), 6 T. L. R. 38 ; 

Re Martindale, (18941 3 Ch. 193. Diltd. Scott «. Scott, 

(1913] A. C. 417. Hentd. Wold-Blimdoll v. Stephens, 

[1919] 1 K. B. 620. 

SeCi aleOi No. 136, ante, 

844. Restraint of third parties — To whom dis- 
closure made.] — Gilbert v. Star Newspaper Co., 
IjTD. (1894), 11 T. L. R. 4 ; 39 Sol. Jo. 9. 

See, also, No. 825, ante, No. 1571, post. 


Sect. 8.-^DISPOSITION OF PROPERTY. 

Sub-sect. 1. — In General. 

845. Plaintiff must show ownership — Goods in 
danger of being lost.] — ^Persons who come into this 
ct. to prevent the disposition of goods [diamonds], 
etc., must show a specific right in the property, & 
that the same are in danger of being lost (Lord 
HARDWICKE, C.). — XlMENES V. FRANCO (1761), 1 
Dick. 149 ; 21 E. R. 226, L. 0. 

846. Title claimed by plaintiff — Diamonds.] — 
Deft., before he had prayed time to answer, or was 
in contempt, was restrained from selling diamonds, 
to which pltf. by his bill, claimed a title. — Tonnins 
V, Prout (1766), 1 Dick. 387 ; 21 E. R. 320, L. C. 

847. Property In dispute — Party out of Juris- 
diction.] — ^An injimction to restrain a deft, from 
parting with the property in question in the cause 


may be granted, notwithstanding a principal party 
interested is out of the jurisdiction. — ^M aixsolm v, 
Scott (1843), 3 Hare, 39 ; 8 Jur. 283 ; 67 E. R. 
288 ; subsequent proceedings (1850), 3 Mac. & G. 
29, L. C. 

AnnotaJtions : — ^Mentd. M Mahon v, Burchell (1846), 2 Ph. 
127 ; Klrwan v, Daniel (1847), 16 L. J. Ch. 191 ; Field 
V. Megaw (1869), L. R. 4 C. P. 660. 


848. '.] — Gladstone v, Musurus 
Bey, No. 606, ante. 

849. Owners own "property.] — An application 
for an injunction was refused where it was sought 
to restrain a deft, from parting with goods sold 
pending an action for the price until inspection ; 
a person, it was said, cannot be ordered not to 
part with his own property. Inspection must be 
ordered on summons, — Fowler v, Lewy (1875), 
1 Char. Cham. Cas. 14 ; sub nom. Anon., Bitt. 
Prac. Cas. 39. 

850 . Owner a debtor.] — In an action by 

a creditor to enforce against the separate estate of 
a married woman a general engagement entered 
into with her on the credit of that estate, the ct. 
will not before the creditor has established his 
right by obtaining a judgment, restrain the 
married woman from dealing with her separate 
estate. 


You cannot get an injunction to restrain a man 
who is alleged to be a debtor from parting with his 
property (James, L.J.). — Robinson v. Pickering 
(1881), 16 Ch. D. 660 ; 50 L. J. Ch. 527 ; 44 L. T. 
165 ; 29 W. R. 385, C. A. 

Annotation : — ^Befd. Cummins v, Perkins (1898), 68 L, J. Ch, 
57. 


851. Right dependent on construction of doubt- 
ful statute — ^No Irreparable mischief apprehended.] 
— A.-G. V. Liverpool Corpn., No. 1431, post, 

852. Chattel acquired under abuse of fiduciary 
relationship.] — The jurisdiction to protect by in- 
junction the possession, & to decree the delivery 
up, of specific chattels, is not confined to chattels, 
the loss or injury of which would not be adequately 
compensated by damages, but extends to all cases 
in which the party in possession of tlie chattels 
has acquired such possession, through an alleged 
abuse of power on the part of one standing in a 
fiduciary relation to pltf. — Wood v, Rowcliffe 
(1847), 2 Ph. 382 ; 17 L. J. Ch. 83 ; 10 L. T. O. S. 
281 ; 11 Jur. 915 ; 41 E. R. 990, L. 0. ; subsequent 
proceedings (1851), 6 Exch. 407. 

Annotations : — ^Mentd. Carrington v. Poll (1849), 3 De G . & 
Sm. 612 ; Daniell v, DaiUdl (1849), 3 De G. & Sm. 337 ; 
Farina r. Silverlock (1857), 6 W. R. 827 ; Gobind Chunder 
Sein V. Ryan (1861), 15 Moo. V. C. C. 230 ; Lamb v, 
Attenborough (1862), 1 B. & S. 831 ; Baines v, Swalnson 
(1863), 4 B. & S. 270 ; Cole r. North Western Bank 
(1876). L. R. 10 C. P. 354. 


853. Threatened destruction of chattel.] — A 

ship belonging to defts., registered in the port of 
London, sustained serious damage on her voyage 


Jury. — Smith v. Scotch Thistle Pen- 
IJSHERS (1857), 29 So. Jur. 438. — 

SOOT. 

m. Private correspondence be- 

tween husband db wife <St third 'parties.} 
— ^It Is a Question of clroumstanoes 
whether the ct. will grant an Interdict 
against the publication of private 
liters by the receiver. A person 
having informed certain of his wife’s 
relations that he Intended to publish 
for oirculation among his friends a 
private correspondence between him- 
self Be his wife & them, they presented 
a petition for interdict against the 

S abUoation. The ot. after ex amin i n g 
le l^t^ refused to grant interdict. — 
Whitb e. Dickson U881). 8 R*^(Ct. 
of Seas.) 896 ; 18 So. L. R. 651.-H800T. 

fi. _ i^Urs allowed to pass oui 
of possesoionr^W'UhaaJl restrictwri as to 


circulation,] — ^Appets. moved for an 
interdict restraitog reaps, from pub- 
lishing certain private letters which 
had passed between appets. themselves 

had been product at a judicial 
inquiry by a third, party into whose 
possession they had come. It was not 
alleged by appots. that tlie puhlioatiou 
of the letters would entail irreparable 
damage to them : — Skid : the applica- 
tion must be refused. Where the 
writer of a letter has allowed It to pass 
out ot his possession without lesi^otlon 
as to its circulation, he has no right 
on which to found an application to 
restrain the publication of such letter. 
— ^Nelson & Meurant v. Quin 8c 
Co. (1874), Buoh. 46.-8. AP. 

PART X. SECT. 8, SUB-SECT. 1. 

848 i. Owner*s own property .} — On a 


motion for injunction to stay the 
wrongful selling of property by the 
l^oi owner, prtf.*s affidavits alleged 
that the principal deft, had sold, or 
pretended to sel), to his son. who was 
also a deft., but by mistake no 
injunction was asked against him. 
No threat of any further sale was 
alleged. Deft, filed no affidavit in 
answer : — Held : the allegations Were 
Bufflolent, 8c an injunction was granted. 
— ^Boabdman V. Wrouohton (1869), 
16 Or. 384.— CAN. 

o. Damages adoguaU remedy .} — 
threatened sale ot a speolflo chattel 
which. If carried out, could have been 
compensated in damages. Is not a 
proper case in which to grant an 
uijunotion restraining the sale.— 
Bradley v. Barber (1898), 80 O. E. 
448.— UAH. 
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Sect. 8. — Diavosiiion of property: Suh-sects, 1, 2, 
3(fe4.] 

to New Zealand, & on her arrival there was sur- 
veyed & pronounced not seaworthy. The master 
was unable, either by loan or bottomry, to raise 
money for her repair, & he at length sold the ship 
to pltfs., & on receiving payment of the purchase- 
money by a bill of exchange in London, executed 
to them a bill of sale of the ship. Pltfs. repaired 
the ship & sent her to England with a cargo. 
Defts. refused to ratify the sale or consent to the 
registry of the ship in pltfs.* name &, on the 
arrival of the ship in the port of London, defts. 
put several men on board to take possession of the 
ship cargo for them. Pltfs. thereupon applied 
for an injunction to restrain defts. from interfering 
with the ship or removing her out of the juris- 
diction, & for a manager & receiver of the ship & 
cargo : — Held : pltfs. had no equitable, as distinct 
from a legal, title to the ship, & inasmuch as their 
title, if they had acquired any, was a purely legal 
one, & the case of interference, if wrongful, was, 
therefore, a mere trespass, the ct. would not 
interfere in favour of pltfs.’ by injimction. Pltfs., 
according to the case made on the motion, if they 
failed at the hearing to establish their right te the 
ship, would be entitled to equitable relief in 
respect of the bill of exchange ^ven for the pur- 
chase-money ; & they were entitled to have the 
trial of the legal right put in a course for deter- 
mination, & to have the property protected in the 
meantime. 

Semhle : in such a case, independently of the 
relief in respect of the bill of exchange, if engage- 
ments had been contracted of which the conduct 
of defts. would prevent the fulfilment, & if there 
could be no adequate compensation to pltfs. in 
damages, or if defts. were about to carry away or 
destroy the property, the ct. might interfere by 
injunction. — Ridgway v. Roberts (1844), 4 Hare, 
106 ; 67 E. R. 580. 


Sub-sect. 2. — Chattels of Peculiar Value. 

854. Damages inadequate remedy — Family 
pictures, etc.] — purchase by a married woman 
from her husoand, through the medium of trustees 
for her separate use & appointment, may be sus- 
tained against creditors, if bond fide, though the 
husband is indebted at the time ; & even though 
the object is to preserve from his creditors for the 
family the subject of the purchase ; in this instance 
ancient family pictures, furniture, & other articles, 
of a peculiar nature & value. The circumstances 
of the comparative value of the consideration, 
the continued possession, according to the title, by 
the relation of the parties, the degree of notoriety, 
the want of an inventory, the satisfaction of some 
debts out of the property, etc., though circum- 
stances of evidence, are not conclusive, as to the 
nature of the transaction. Injimction upon the 
jurisdiction to protect the enjoyment of a specific 
chattel, not properly the subject of compensation 
by damages. — ^Arundell (Lady) v. Phipps & 
Taunton (1804), 10 Ves. 139 ; 32 E. R. 797. L. C. 

866. Artist’s own paintings — Value fixed 

by artist.] — Dowling v, Betjebiann, No. 267, 
ante. 


PART X. SECT. 8, SUB-BECT. 2. 

p. Oenerca rule.) — The ct. wUl 
pioteot the R];>eoiflo possessioii of 
chattels only in case they are of peculiar 
— V. Mobley — 


856. Peculiar value acquired from use.];— Where 
specific chattels are necessary for carrying on a 

E articular trade, & a right is asserted by those who 
ave acquired a lien upon them to sell them, the 
ct. has jurisdiction to restrain, by injunction, a 
threatened sale, where an injury would ensue from 
such sale to the trader or other person whose right 
would be interrupted &; whose position in life 
would be injured by a sale. — North v. Great 
Northern Ry. Co. (1860), 2 Giff. 64 ; 29 L. J. Ch. 
301 ; 1 L. T. 510 ; 6 Jur. N. S. 244 ; 66 E. R. 28. 
857. Heirlooms.] — Arundell (Lady) v. Phipps 
Taunton, No. 864, ante. 

858 . ,] — Macclesfield (Earl) v. Davis 

(1814), 3 Ves. B. 16 ; 35 E. R. 385, L. C. 


Sub-sect. 3. — Stocks, Shares, etc. 

859. Stock — Restraint of transfer by husband— 
At suit of wife.] — Injunction upon bill by vdfe 
against her husband, restraining hini from selling, 
assigning, or in any manner disposing of, stocks 
standing in the names of the wife’s grandfather, & 
great-grandfather, & which the husband was 
entitled to in her right, in the event of her attaining 
the age of twenty-five years, subject to prior life 
interests. — EiJ^is v. Eixis (1793), 2 Coop. temp. 
Cott. 234 ; 47 E. R. 1146, L. C. 

860. Restraint of transfer by administra- 

tor.] — French stock, which, there was reason to 
believe, belonged to a bkpt., was transferred into 
the name of his wife ; she transferred it into the 
name of B., & died, having previously appointed 
to B. certain sums in the English stocks, which 
she had a power of disposing of ; & B., who 
generally resided in Prance, took out admmistra- 
tion to her in England ; in a suit by the assignee 
of the bkpt. to recover the French stock, an 
injunction was granted to restrain the transfer of 
the English stock. — Stead v. Clay (1828), 4 Russ. 
550 ; 6 L. J. O. S. Ch. 138 ; 38 E. R. 913, L. C. 

Annotations: — Ezpld. Vaughan v. Vanderstegon (1854), 2 

Eq. Rep.11229. Hentd. Atchison r. Le Mann (1854), 23 

L. T. O. S. .302. 

861. Contemplated transfer to wrong 

persons — Mistake — ^Affidavit by plaintiff.] — Where 
a transfer is about to be made of stock to wrong 
persons through mistake, the ct. will not grant an 
injunction ex p, against defts. to restrain the 
transfer, unless pltf. swears that he believes deft, 
will avail himself of the error, & will refuse to 
make a re-transfer. — Arkwright v. Oryles (1844 ), 
13 L. J. Ch. 303. 

862. Transfer under suspicious circum- 

stances.] — An old woman was induced, without 
consideration, to transfer her stock into the name 
of another, who, by his answer, swore that there 
had been a gift of it to him, subject to a trust for 
the transferror, for life. An injimction to restrain 
the transfer & receipt of the dividends was con- 
tinued. — CusTANCB V. Cunningham (1861), 13 
Beav. 363 ; 61 E. R. 140. 

868. Applicant must show interest.] — 

Re Ashton (1900), 44 Sol. Jo. 429. 

Stock, etc., in court — Stop orders.] — See Execu- 
tion, Vol. XXI., pp. 668 et aeq. 

Stock in books of company.] — See Execution, 
Vol. XXI., pp. 662-064, Nos. 2426-2447. 

As to power of Bank of England to prevent 

more likely to be •of peculiar value 
than most other desorlptloiis of 
ohattels, 6c. epeoiflo relief may be given 
with reepeot to them in more ina^^ 
than almost any other sort of owtei 
property. — Fust v. Corby (1858), 4 
5r. 45.— CAN. 


somkrvillb 

(1875), 22 Gr. 178.— CAN. 

r. Saw-l^a.) — Saw-logs cannot 
he intended primd facie to be of 
pooul^ value,” without any erf- 
oenoe that they are so ; but they axe 
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transfer of stock.] — 8ee Bankers, Vol. III., pp. 
123 ei aeq. 

As to restraint of payment of government 
annuities or pensions.] — See Sub-sect. 2, poat. 

864. Shares — Restraint pending trial.] — ^The 

arts, of assocn, of a co. provided that the co. should 
have a first & paramount lien upon the shares of 
each member for his debts to theco., & that for the 
purpose of enforcing the lien, the directors might, 
on default in payment of a debt, sell the shares 
Sc execute a transfer of the shares sold to the 
purchaser. 

The shareholder undertaking, on four days’ 
notice by the co., to pay to them the sum due from 
him, upon their transferring their lien to his 
nominee, an injunction was granted restraining the 
CO. until the trial of the action or further order, 
from selling or transferring the shares. — Everitt 
V. Automatic Weighing Machine Co., [1892] 3 
Oh. 506 ; 62 L. J. Ch. 241 ; 67 L. T. 349 ; 36 
Sol. Jo. 732 ; 3 R. 34. 

Annotation : — Mentd. HopkltiBon v. Mortimer, Harley, 

[1917] 1 Ch. 64«. 

.] — See, also. Companies, Vol. IX., pp. 385, 

386, Nos. 2436-2438 ; Vol. X., p. 1145, No. 8094. 

In ship.] — See Shipping. 


Sub-sect. 4. — In Particuiar Cases. 

866. Artist’s picture.] — Dowling v. Betje- 
MANN, No. 267, ante. 

866. Assets of intestate — Dying abroad — In- 
junction to restrain removal from this country.] — 

Where assets of one dying intestate at Capo 
Coast, out of Her Majesty’s dominions, are trans- 
mitted to this country by a party claiming to be 
legal representative there, as judicial assessor 
under letters patent from the Crown, with in- 
structions to the agent here to realise & regard the 
proceeds as the intestate’s property, this ct. will, 
at the instance of the administrator in England, 
interfere by injunction to prevent the assets being 
taken out of this country, & will appoint a receiver 
till the hearing, & will in the int-erim, if the parties 
desire it, direct inquiries at the Foreign Office as 
to the jurisdiction of the judicial assessor under 
6 & 7 Viet. c. 94, 8. 2. — Hervey v. Fitzpatrick 
(1854), Kay, 421 ; 2 Eq. Rep. 444 ; 23 L. J. Ch. 
564 ; 23 1.. T. O. S. 10 ; 2 W. R. 338 ; 69 E. R. 
178. 


Assets of company — Restraint against company.] 

— See Companies, Vol. IX., p. 616, Nos. 4098, 
4099 ; Vol. X., pp. 961, 1000, Nos. 6587, 6946- 
6948. 

867. Commonable land — Sale under power — 
Doubt as to propriety of sale.] — ^ inclosure Act 
empowered comrs. to sell by private contract any 
part of the commonable lands fronting or adjoining 
the houses or gardens of the purchasers, & also 
empowered the comrs. to sell by auction such 
paHs at the greatest distance from the houses of 
the respective proprietors, as the comrs. should 
think fit, for defraying the expenses of the Act, & 
the surplus of the produce of such sales was 
directed to be divided among the proprietors. On 
a bill by one proprietor on behalf of liimself & the 
others, the comrs. were restrained by injunction 
from proceeding in an agreement made by them 
for the sale of a pond by private contract to a 
person who was not the owner of any property 
adjoining or fronting the pond, it appearing that 
the pond was of much public utility Sc was sold at 
an undervalue. — Hawes v, James (1818), 1 Wils. 
Ch. 2 ; 37 E. R. 1, L. C. 

868. Diamonds.] — Ximenes v. Franco, No. 
845, ante. 

869. .] — ^Tonnins V. Prout, No. 846, ante. 

870. Documents — Of plaintiff in possession of 
defendant.] — Injunction granted before answer to 
restrain defts. from parting with documents in 
their possession belonging to pltf., & from pre- 
venting pltf. Sc her solr. from having access to the 
documents at all reasonable times A after reason- 
able notice. — Goodale v. Goodale (1848), 16 
Sim. 316 ; 60 E. R. 896. 

871. Family pictures.] — Arundell (Lady) v. 
Phipps & Taunton, No. 854, ajite. 

872. Fund In hands of stakeholder.] — Glad- 
stone V. Musurus Bey, No. 606, ante. 

873. Goods subject to bill of sale — Injunction 
pen^ng trial.] — ^Where a bkpt. on his own petition. 
Sc his assignee, advertise goods for sale, which are 
the subject of a bill of sale, the party to whom 
such bill is given, having satisfied a distress for 
rent Sc expenses, the ct. will interfere by injunction 
to restrain the assignee from selling, or disposing 
of, on the terms of his bringing an action to try 
the legal right forthwith, but will grant no in- 
junction as against the bkpt. — ^M ayers v. Flax- 
M.\N (1862), 10 W. R. 399. 


PART X. SECT. 8, SUB-SECT. 3. 

864 I. Shares — licsiraini pending 
trial .] — In an at'ytion by judgrmont 
croditors of decoaBed husband of deft, 
to set aside, under 13 Eliz. c. 5, 
asBigrnnionts made by deceased to deft, 
of certain co. Bhares, with intent as 
alleged, to defeat creditors, pltfa. 
moved for an interim injunction 
restraining deft, from disposing of the 
shares. The Jud^ont recovered by 
pitfs. was founded on an agreement of 

S oarantee, which was in existence at 
tie time of the impeached transfers of 
shares. Deft, assorted that the shares 
were her property, that her husband 
was a trustee for her, Sc that the 
transfers wore made pursuant to her 
demand : — Hetd : as to a portion of 
the shares, which appeared to have 
been bought with deft.*s money, 
pitfs. had not shown suoii a reasonable 
probability of their succeeding In the 
action as to justify the ot. In interfering 
with the property before trial, but a« 
to other snares, there was probably a 
question whether the transfer was not 
an attempt at a gift, without snob a 
delivery of possession as would bo 
neoessa^ to elteotuate it, &; as to these 
shares there were reasonable groimds 
for pitfs.* action ; pitfs, had not so 

J. — ^VOL. xxvin. 


delayed as to deprive them of the right 
to move ; & although it did not appear 
that there was imminent danger that 
the shares in respect of which pitfs. 
had made a case would be disposed of 
& lost to pitfs. if tho injunction was 
not granted, tho circumstances were 
sucli that the discretion of the ct. 
should he exercised in granting an 
injunction in respect of these shares. — 
Toronto Carpet Co. v. Wright (1912), 
21 W. L. R. 304 ; 22 Man. L. R. 294 ; 
3 D. L. R. 725.--CAN. 


PART X. SECT. 8, SUB-SECT. 4. 

t. Property of debtor .] — The ct. will 
not restrain a debtor from dealing 
with his chattel property at the instance 
of a party representiiig himself to be 
a creditor, but who is not in a position 
to ask for a decree establishing Ids 
claim against deft. — Hepburn e, 
Patton (1879), 26 Or. 697.— CAN. 

a. Ijond subject to agreemeni for 
sale ,] — The roistered owner of a 
homestead grant, at the time when he 
had resided ooniinuously upon it for 
a period of nine years & three years & 
had fulfilled edl the oondltions to 
entitle him to convert it into a con- 
ditional purchase, executed an instm- 


mont whereby he purported to soil 
to a purchaser his homestead grrant 
as a freehold Sc agreed to complete 
ten years’ term of residence on tho 
land, to immediately apply for tho 
conversion of the same to a conditional 
purchase under Crown Lands (Amend- 
ment) Act, 1908, Sc to execute the 
necessary transfer thereof to the 
purchaser. He also agreed to give 

S oBsession to the purchaser on the day 
le instrument was executed. The 
vendor having repudiated the agree- 
ment, tlio purchaser, at a time when the 
vendor hod completed the ten years* 
term of residence, brought an action 
against the vendor claiining an in- 
junction restraining him from dealing 
>vith the land except In accordance 
with the agreement : — Held : the 
possession agreed to be given must be 
construed to mean such a possession 
as was consistent with a true residence 
by the vendor on the land as his home, 
there was no attempted evasion of the 
Crown Lands Acts, Sc the purchaser 
was entitled to an injunction & to a 
decree for speoifio pertormanoe. — 
Walsh v. Axkxander (1918), 16 
O. L. R. 293.— AUS* 

h. Property purekased vrUh aUdm 
money.] — Wnete money was stolen i 
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Injunction. 


Sect* 8. — Disposition of property : Sub^sect, 4. 
Sects, 9 10.] 

874 . — Dickenson v. Brown 

(1887), 3 T. L. B. 350, C. A. 

876 . Heirlooms.] — ^Arundell (IjAdy) v, Phipps 
& Taunton, No. 854, ante, 

Macclesfield (Earl) v. Davis 
(1814), 3 Ves. & B. 16 I 85 E. B. 385, L. 0. 

877 . Possession acquired by traud-^f infant — 
Furniture In furnished house.] — In an action 
against an infant who had obtained a lease of a 
furnished house on an implied representation that 
Jie was of full age : — Held : the lease must be 
declared void, & possession given up, &> deft, 
should be restrained by injunction from parting 
witli the furniture ; but he was not liable for use 

occupation. — Lemprii^re v, Lange (1879), 12 
Ch. D. 675 ; 41 L. T. 878 ; 27 W. R. 879. 

Annolaiums : — Consd. Woolf V. Woolf, [1899] 1 Ch. 343. 
Refd. Stocks r. Wilson. [1913] 2 K. B. 23.^. Mentd. Re 
Jones. Kx p. Jones (1881), 18 Ch. D. 109 ; Leslie v. ShelU, 
[1914] 3 K, U. 007. 

878 . Property deposited In bank pending action.] 

— Proceedings had been taken in the Ch. Div. to 
set aside a devise to deft, on the ground that the 
execution of the will had been procured by deft. *8 
fraud, & such proceedings had ended in favour of 
deft. Pltf. then commenced an action for revoca- 
tion of probate. The property in dispute had 
been deposited at a bank pending the chancery 
action, & the bankers informed pltf. that they 
should hand it over to deft, within a week, if not 
restrained by a competent authority. Pltf. was 
unable to effect service of notice of application for 
the appointment of an administrator pendente lite. 
On the ca; p, application of pltf., the ct. granted an 
injunction restraining the bank from parting with 
the property pending the probate suit. — ^Meluish 
r. Milton (1876), 24 W. R. 679 ; 3 Char. Pr. Gas. 
394. 

879 . Property of association — Sale by sole 

director.] — ^A bill, filed by pltf. on behalf of himself 
& the other shareholders, in an assocn. formed in 
England for carrying on mines abroad, stated that 
the property & also the management of the under- 
taking had been vested in two trustees, of whom 
deft, was the survivor ; that no deed of settlement 
had been executed ; that the evidence of pro- 
prietorship consisted in the possession of certain 
certificates, the holders of which were treated as 
shareholders, & that pltf. was the holder of some 
of the shares by virtue of the possession of such 
certificates ; alleged an intention of deft, to sell 
A ^ prayed an injimction & other relief. 

A demurrer on the ground of the illegal nature of 
the partnership, & the defective title of pltf. to a 
share in the property, & for want of parties, was 


overruled, the questions raised thereby being 
reserved to the hearing ; on motion for an 
injunction, a case of dan^ to the property being 
shown, an injunction was granted, restraining deft, 
from dealing with the property otherwise than in 
the ordinary course of business. — S heppard v. 
OxENFORD (1866), 1 K. & J. 491 ; 26 L. T. O. S. 
90 ; 8 W. B. 307 ; 69 B. B. 662. 

Annotaiion : — ^Blentd. Re Great Cambrian Mining & Quarry- 
ing Co., Bowen’s Case (1856), 4 W. H. 800. 

880. Property of debtor — In hands of second 
creditor.] — ^Where property of debtor comes into 
the hands of a second creditor, when the circum- 
stances of the case &; certain correspondence 
between the parties ought to have led to such 
second creditor to inquire into & investigate the 
claims of a former creditor, an injunction will be 
allowed to restrain the second creditor from dealing 
with the property in question, or appropriating it 
to his own use. — Zulubta v. Sibveking (1848), 11 
L. T. O. S. 449 ; on appeal^ cited 16 Beav. p. 684, 
L. C. 

Annotaiion : — Beld. Zulueta r. Tyrie (1851), 15 Beav. 577. 

881. Property subject matter of suit.] — ^ter 
bill filed but before subpoena served, deft, assigned 
the subject matter of the suit : — Held : the assignee 
was a necessary party, &> tlie ct. would, if necessary, 
grant an injunction to restrain any further assign- 
ment. — Powell v, Wright (1844), 7 Beav. 444 ; 
49 E. R. 1137. 

882. Property subject of power — Alienation by 
exercise of power.] — ^By deed, a father & son settled 
certain real estate to the use of the father for life, 
& after his decease to the use of the son, if then 
living, in fee ; & a power was reserved to the 
father & son of revoking the uses & appointmg 
new uses. By a subsequent deed, the son being 
at the time insolvent, the father & son revoked the 
old uses in favour of the son, & appointed the 
estate to such uses as the father should appoint, 
& in default of appointment to the use of the son 
absolutely. The son was afterwards adjudicated 
bkpt., & a bill was filed by the creditor’s assignees 
to set aside the latter deed as fraudulent. Upon a 
motion in the cause an injunction was granted, 
restraining the father until the hearing from 
exercising his power under the deed in favour of a 
purchaser for value, but without interfering with 
the exercise of his power in favour of volunteers. — 
Bbyfus V, Bullock (1869), L. R. 7 Eq. 391 ; 20 
L. T. 166 ; 17 W. B. 626. 

883. Securities — Sending securities abroad — 
Injunction against ^ent of foreign government.] — 
In a suit to restrain the agent of a foreign govt, 
from parting with securities wliich should ^ve 
been deposited in this country pltfs. had neglected 
to file a printed copy of the bill until long after the 


Heid ; the owner was entitled to leai 
u ... ^P^’operty, furniture, & ott 
chattels, purchased with the Btol 
money, & an injunction was srant 
to retrain parting therewith until t 

Extress Co. 
Morton (1868), 15 Gr. 274.— CAN. 

^ sale.] — Injunctl 

I of the credit* 
Sri Co., who liad a 11 

against a sale ther* 
J 5 ]f}*^QUont execution. 


a 

convey no title 


of another. 
not restrain 


a person from selling land of another. — 
Miller v. Robbrtoon (1904), 35 
S. C. R. 80.— CAN. 


f. Sale of lands eU tax sale ,] — 
Phillips v. City op Belleville (1905), 
6 O. W. R. 129 ; 10 O. L. R. 178.— CAN. 


g. Sale of hay raised by tenant — 
Land let for pasturing,] — Deft, agreed 
to rent a farm from pltf. ** for pasturing 
purposes,” by a memorandum con- 
taining no other stipulation as to the 
use of the place. Instead of using the 
entire farm for graslng purposes, deft, 
raised a crop of bay on part of the 
land, which he cut & stored In his bam, 
6c endeavoured to sell: — Held: deft, 
was rightly enjoined from selling Sc 
removing from the farm any pari of 
the ^y. — Bradley e. MoClube (1908), 
18 0. L. R. 503 ; 12 Q. W. R. 216, 
695. — CAN. 

b. Sate under chatty mortgage,}*^ 


A simple contract creditor, oven suing 
in a class action, cannot Invoke the 
aid of the ct. to restrain a ohattol 
mtgee. from realising upon his security, 
without satisfying the ot. that the cir- 
cumstances indicated some infraction 
of the statutes relating to preferences : 
Sc the ct. will not, upon such an applica- 
tion, take the account, nor restrain 
realisation by a solvent creditor, upon 
his mtge., except upon at least pnmd 
facie proof of invalidity. — B assi r. 
Sullivan (1914), 32 0. L. R. 14 ; 13 
D. L. R. 462 ; 7 O. W. N. 88 ; 26 
O. W. R. 818.— CAN. 

k. Money entrusted for safe-keep^ 
iwp.}— Injunction was granted pre- 
venting a bank from paying money 
deposits by deft, to her, as pltf. 
alleged that the money so deponm 
had been entrusted for salekeeplng 
by pltf. to deft., Sc that the latter had 
appropriated it to her own nae.— 
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expiration of tlie fourteen days allowed by 15 & 16 
Vlot. o. 86, B. 6, on the ground that negotiations 
were p^d^ wldch they hoped would render the 
further prosecution of the suit unnecessary. The 
ct., on motion, exercised its discretionary power, & 
allowed a printed copy to be filed. 

Though a foreign govt, cannot be sued in this 
country without its own consent, yet the agent 
of a foreign govt, may be restrained from trans- 
mitting to it securities, which the bill alleges 
should be deposited in this country. — ^Foreign 
Bondholders Oorpn. v. Pastor (1874), 23 W. E. 
109. 

884. Settled land — Injunction against tenant for 

life — Till trustees appointed against assignee in 
bankruptcy.] — J. by his will devised an estate to 
trustees upon trust to receive pay the rents to 
his grandson for life, &; after his decease to sell & 
to stand possessed of the moneys for all the grand- 
son’s children. The tenant for life was upwards of 
seventy years of age, &; a widower. He had one 
child only, a daughter, & she & her husband in 
July, 1880, contracted to sell her reversion in the 
estate to pltf. Settled Land Act, 1882 (c. 38), 
came into operation in Jan. 1883, & the tenant for 
life at the end of that month advertised the estate 
for sale under the powers of the Act. Pltf. brought 
an action for an injunction to restrain the tenant 
for life from selling ; & to restrain the other 

defts., devisees of the legal estate under the will 
of the survivor of trustees of J.’s will appointed 
by the ct., from executing any assurance of the 
estate, & on motion for that purpose ; — Held : (1) 
the tenant for life had power under Settled Land 
Act, 1882 (c. 38), to sell the fee simple & inheritance 
of the propeiiy if ho should comply with the pro- 
visions of the Act ; (2) there were no trustees to 
whom he could, under sect. 45, give notice ; & an 
injunction was granted to restrain him from selling 
imtil trustees had been properly appointed for the 
purposes of the Act. — Wheelwright v. Walker 
(1883), 23 Ch. D. 752 ; 52 L. J. Ch. 274 ; 48 L. T. 
70 ; 31 W. E. 363, 

Annotations: — As to (1) Refd. Re Dickin & KelsaU’s Con- 
tract, 11908] 1 Oh. 213. As to (2) Befd. Mogrid^ v. Clapp, 

[1892] 3 Ch. 382 ; Re Fisher &; Qrazobrook’s Contract, 

[1898] 2 Oh. 660. 

885. Ship’s cargo.] — Delafield v. Huana- 
BEUS (1809), Danieirs Chancery Practice, Vol. II., 
8th ed. p. 1407. 

886. Plaintiff must show title — Indemnity 

to master.] — Where a vessel has become unable to 
proceed on her voyage without repairs, the owner 
of goods shipped on board the vessel may obtain 
the assistance of the ct. to restrain the captain 
from selling the cargo. But before the ct. will 
grant such assistance, pltfs. must show their title 
to the goods, & must settle with the captain for 
what is due to him, & must exonerate the captain 
from his contract to deliver the goods at their 


I place of destination, & from all liability on the 
bills of lading. — Eayne v. Benedictt (1841), 10 
L. J. Ch. 297 ; 9 L. T. 301 ; 5 Jur. 598, L. 0. ; 
sttbsequent proceedings^ 5 Jur. 1176. 

887. Title deeds.] — Constable v. Eogers 
(1844), 3 L. T. O. S. 261. 


Sect. 9.~DISTRESS 

See Bankruptcy, Vol. V., pp. 96( 957, 1089, 
1094, Nos. 7842-7846, 8913, 8939: Distress, 
Vol. XVIIT., p. 394, Nos. 1360-1370. 


Sect. 10.— MATTERS AFFECTING FOREIGN 

GOVERNMENTS. 

888. Violation of political privileges.] — (1) 

Deft., K., a Hungarian refugee, caused to bo manu- 
factured in England a large quantity of notes, 
which though not made in imitation of any notes 
circulating in Hungary, puiported to be receivable 
as money in every Hungarian State & public pay 
office, & to be guaranteed by the State or Hungary. 
Pltf., as King of Hungary, sued to have these notes 
delivered up & to restrain the manufacture of any 
such, alleging that the issue of such notes would 
injure the rights of pltf. by promoting revolution 
& disorder, would injure the State by the intro- 
duction of a spurious circulation, & would thereby 
also injure pltf.’s subjects : — Held : although the 
ct. ‘has not any jurisdiction to restrain the com- 
mission of acts which only violate the political 
privileges of a foreign sovereign, the man^acture 
of these notes ought to be restrained. 

(2) But it is said that the acts proposed to be 
done are not the subject of equitable jurisdiction, 
or that if they are, the juiisdiction ought not to be 
exercised until a trial at law shall have been had. 
To neither of these propositions can I give my 
assent. I c^ree that the jurisdiction of this ct. in 
a case of this nature rests upon injury to property 
actual or prospective, & that this ct. has no juris- 
diction to prevent the commission of acts which 
are merely criminal or merely illegal, & do not affect 
any rights of property (Turner, L.J.). — ^Austria 
(Emperor) v. Day & Kossuth (1861), 3 De G. P. 
& J. 217 ; 30 L. J. Ch. 690 ; 4 L. T. 494 ; 7 Jur. 
N. S. 639 ; 9 W. E. 712 ; 45 E. E. 861, L. 0. 

L. JJ. 

Annotations: — As to (1) Befd. U.S.A. ti. McRae (1867), 
L. R. 4 Eq. 327. As to (2) ColUd. Sprinsrhead Spinning 
Co. V. Riley (1868), L. R. 6 Eq. 661 ; Stevens e. Chown, 
Stevens v. Clark, [1901] 1 Ch. 894. Befd. Pattisson e. 
GUford (1874), L. R. 18 Eq. 259 ; Prudential Abbco. v, 
Knott (1876), 10 Ch. App. 142 ; Re Rividre’a Trade Mk. 
(1884), 26 Ch. D. 48 ; Slack v. Leeds Industrial Co-Op. 
Soo., [1923] 1 Ch. 431. Oenerally, Mentd. Portugal 
King) V. Russell (1861), 31 L. J. Ch. 34 : A.-Q. e. Sillem 
1863), 2 H. & C. 431 ; Ainsworth v, Walmsley (1866), 


Bbamish e. LAWiiOR (1915), 43 N. B. H. 
426.— CAN. 

l. Property of defe/ndant in alimony 
adtion,y^P\tt in an alimony action is 
not entitled to an inj unction restraining 
deft, from disposli^ of his property 
until the trial. — Ferguson e. Ferguson 
(1916), 33 W. L. R. 923 ; 10 W. W. R. 
113 ; 26 Man. L. R. 269.— CAN. 

m. Injunction likdy to be in- 
effective — AppointmcTU of receiver »] — 
When the clrcumstanoes are such as 
to Justify the granting of an injunction 
against the disposition of goods, & it 
appears than an injunction is likely to 
be ine^eotive, the ot. may go the further 
step of app^ting a receiver to take 
actual possession of the goods. — K ay 
r. RaiX. [1918J 3 W. W. R. 885 ; 44 
D. L» K, 146,— CAN. 


n. Sale of wife*s separate estate ,] — 
Where A. filed a bill for an injunction 
against her husband, & B., his assignee, 
under the Insolvent Act, to prevent 
the latter from selling fninlture seised 
by him, which she stated was her 
separate property ; B. answered, & 
no equity being oenfessed : — Held : 
the injunction would be dissolved. — 
Massarebns V, Doran (1819), 2 Mol. 
624.— IR. 

o. Pcamenl of money received in 
aatisfacHon of judgment ,} — ^Where it 
appeared from olrcumstanoes not known 
to deft, at the time of the trial that pltf. 
ought not to have the benefit of a 
judgment, the Supreme Ot. granted an 
injunction to restrain an agent from 
paying over to his principaT a sum of 
money received by him in satisfaction 


of a judgment in favour of his principal. 
— Cowell v, McBraire (1818), 1 
Nfld. L. R, 138.— NFLD. 


p. KxecuiQT seuxng n\s property .} — 
Notwithstanding the exor. had refused 
to produce before the master any books 
of account of an estate he had managed 
for years, the unsatisfactory oharaot^ 
of his accounting, his absence from 
the colony, & his producing mtges. as 
assets of the estate made to Imnself, 
the ct. refused to grant an injunction 
to restrain the Reoeiver General from 
paying the exor. his plosion or to 
restrain the exor. from selling Ids 
property, on the ground that bail might 
have been obtained from him undwthe 
prooGSB of ne exeat regno, — Be Paiixxr' 8 
(1804), 6 Nfld. L. R. 

NFLD. 
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Sect. 10 . — MeUtera affecting foreign govemmenta* 
Seda. 11, 12, 13 14 ; Svb-aecU 1, A, <fc jB.] 

L. R. 1 Eq. 618 ; Mulkern v. Ward (1872), L. R. 13 Eq. 
619 ; Hole v. Bradbury (1879), 10 Cn. D. 886 ; Levy v. 
Walker (1879), 10 Ch. D. 436; Foster v. Qlobe Venture 
Syndicate (1900), 82 L. T. 253. 

889. Manufacture of spurious foreign curreney.] 

— ^Austria (Emperor) v. Day & Kossxjth, No. 
888, ante. 

890. Enforcement of contracts — Against pro- 
perty of foreign government in England.] — ^An 

English ct. has no jurisdiction to enforce the con- 
tracts of a foreign govt, against the property of 
such govt, in England.— ^mith v. Weguelin 
(1869), L. K. 8 Eq. 198; 38 L. J. Ch. 465; 20 
1 j. T. 724 ; 17 W. R. 904. 

Annotation : — Mentd. Goodwin r. Robarts (1876), 1 App. 
Cas. 476. 

891. Sale of state papers.] — The Ct. granted an 
interlocutory injunction pending the trial of the 
action to restrain defts. from selling certain Italian 
state papers forming a part of the Medici archives, 
but as regards certain historical document-s, which, 
though they formed part of the archives, & though 
their exportation from Italy was prohibited by 
Italian law, were not state papers, the ct. refused 
an interlocutory injunction as it was improbable 
that at the trial the ct. would undertake the burden 
of ordering their return to Italy. — Italy (King) & 
Italian Government v. de Medici Torna- 
QUiNCi (1918), 34 T. L. R. 623. 


Sect. 1 1 .—OPENING OF LETTERS. 

892. Letters addressed to defendant’s pre- 
decessor in business.] -Injunction granted restrain- 
ing defts. from opening letters addressed to their 
predecessors in business from whom they had 
obtained exclusive licenses to work certain patents. 
— SCHEILE V. Brakell (1863), 1 1 W. R. 796. 

893. Letters addressed to former employee — 
At former address.] — ^A. was manager of the 
Foreign Vineyard Assocn. of No. 190, Regent 
Street. He parted from his employers & set up 
a business of the same kind at No. 203, Regent 
Street. An interim injunction was granted against 
the Assocn. restraining them from opening, except 
in A.’s presence, letters simply addressed to A., 
No. 190, Regent Street. But the Postmaster- 
General was held to be justified in refusing to 
forward to No. 203 the letters addressed to pltf. 
at No. 190. — Stapleton v. Foreign Vineyard 
Assocn., Ltd., & II.M. Postmaster-General 
(1864), 4 New Rep. 317 ; 11 L. T. 77 ; 28 J. P. 
612 ; 12 W. R. 976. 

Annotalian : — Consd. Hermann Long: v. Boan (1884), 26 

Ch. D. 306. 

894. Really belonging to plaintiff — ^Manda- 

tory injunction.] — Hermann Loog v. Bean, No. 
264, ante. 

895. Only one instance proved.] — A pltf. by 

his bill prayed an injunction to restrain deft, from 
falsely representing that the latter was carrying 
on business in succession to or in connection with 


him ; the bill averred general acts of misrepre- 
sentation, but one case only was made out in which 
deft, had opened a letter addressed to pltf., 
answered it in his own name, & endeavoured to 
obtain the custom which that letter offered to 
pltf . ; — Held : though this raised a grave suspicion 
against deft., it was not sufficient in a suit framed 
as was this to entitle pltf. to an injunction. — E d- 
gtngton V. Edgington (1864), 11 L. T, 299, 


Sect. 12.— LIBEL OR SLANDER. 
Injunction to restrain publication of libel.] — 

See Libel & Slander. 

Injunction to restrain defamatory statements.] — 

See Libel & Slander. 

Trade libel & slander of title.] — See Trade 
Trade Unions. 

Injunction to restrain libellous statements at 
elections.] — See Corrupt Practices Act, 1895 (c. 40), 
s. 3 ; Elections, Vol. XX., pp. 99, 100, Nos. 
786-795. 


Sect. 13. -MORTGAGES. 

See Mortgage. 


Sect. 14. —USE OF NAMES AND QUAUnCATIONS. 

Sub-sect. 1. — Names. 

A, In General. 

See, generally. Name & Arms, Change op ; 
Trade Marks. 

896. Whether restrained — Family name taken 
by stranger.] — (1) In England the assumption of a 
name, the patronymic of a family, by a stranger, 
who had never before been called by that name, is 
not the subject of a civil action, as by the English 
law there is no right of property in a person to the 
use of a particular name, to the extent of enabling 
him to prevent the assumption of his name by 
another. 

(2) Aliter, as to the exclusive use of a name in 
connection with a trade or business, which right 
is recognised, & a party assuming it colourably or 
otherwise, being an invasion of another’s rights, is 
a fraud, for which a remedy lies either at law or in 
equity. — Du Boulay v. Du Boulay (1869), L. R. 
2 P. C. 430 ; 6 Moo. P. C. C. N. S. 31 ; 38 L. J. P. C. 
35 ; 22 L. T. 228 ; 17 W. R. 694 ; 16 E. R. 638, 
P. C. 

Annotalum : — A a to (1) CSonsd. Cowley v. Cowley, [1901] 

A. C. 450. 

897. Use of husband’s name — By divorced 

wife — ^Malice.] — Where the marriage of a com- 
moner with a peer of the realm has been dissolved 
by decree at the instance of the wife, & she after- 
ward, on marrying a commoner, continues to use 
the title she acquired by her first marriage, she 
does not thereby, though having no legal right to 
the user, commit such a legal wrong against her 


PART X. SECT. 14, SUB-SECT. 1.— A. 

q. Whi'lher restrained — Use of 
ruime of play .] — In a suit to restrain 
use by a deft, of the title of pltf. *8 
play, It is not necessary where there 
are not other plays in existence to 
which such name is properly attribut- 
able, to prove that the title has 
acquired a secondary or siieclal mean- 
ing, so as to denote only the play of 
pltf. — BHUADHtTBST V. NlOHOLS (1903), 
8 8. H. N. S. W. 147 ; 20 N. S. W. W. N. 
70. — AUS 


r. 


-.) — In Mar. 1906 


pltf. produced a play under the tltl< 
The Fatal Wedding ** with great 
success. In May, 1 906, deft. adveRiscc 
his intention of producing Sc did pro 
duoe another play underthe same titl< 
^ pltf.’s or with slight variatioi 
therefrom : — Held : pltf. was entitlec 
to an Interlooutory injunction re 
straini^ deft, from advertiBing S 
prodms^ a play under the title o 
Fatal Wedding ** or any slmlla: 
titlo.~-;MEYNBLL V. PrAROR, [1900 
V. L. R. 447.— -AUS. 


t. Uae of name of lodge .] — 

Grand Lodgb of Anciknt Order of 
Unitrd Workmen u. Buprbmb Lodor 
OF Ancient Order of United Work- 
MEN (1907), 6 W. L. H. 445 ; 17 

Man. L. R. 360.— CAN. 

a. Uae of word with special 

meaning .] — The vichetranakarta of a 
number of temples held a aonod from 
Govt. In which two of such temploH 
were named Sc the others included In 
the word “ mgaim,’* meaining literally 
ei cetera.** The dharmakaria of the 
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former husband or so affect his employment of the 
incorporeal hereditament he possesses in his title 
as to entitle him in the absence of malice to an 
injunction to restrain her use of the title. — 
Cowley (Earl) v, Cowley (Countess), [1901] 
A. C. 460 ; 70 L. J. P. 83 ; 85 L. T. 254 ; 60 W. B. 
81 ; 17 T. L. B. 725, H. L. 

Annotations : — ^Refd. Re Greenwood, Goodhart n. Wood- 
head, [1002] 2 Ch. 198 ; Re Croxon (otherwise Croxtoii), 
Croxon (otherwise Croxton) v. Ferrers (1904), 89 L. T. 
733 ; Pryco v. Pioneer I*ro8a (1925), 42 T. L. R. 29. 

898. Use of name in trade or business.] — 

Du Boulay V, Du Boulay, No. 896, ante. 

899. Calling house by name of plaintiff’s 

house.] — (1) Pltfs. alleged in their statement of 
claim that their house had been called “ Ashford 
Lodge ** for sixty years, & the adjoining house 
belonging to deft, had been called “ Ashford 
Villa ” for forty years, & that deft, had recently 
altered the name of his house to that of pltfs.* 
house. Pltfs. alleged that this act of deft, had 
caused them great inconvenience & annoyance, & 
had materially diminished the value of their 
property, they claimed an injunction to restrain 
deft, from continuing to use the name of their 
liouse : — Held : the alleged act of deft, in calling 
his house by the name of pltfs.* house was not a 
violation of any legal right of pltfs. ; & there being 
no allegation of malicious intention, a demurrer 
to the statement of claim was allowed. 

(2) Semble : no change has been made by 
sect. 25 (8) of above Act in the principle on which 
the ct. grants injunctions. — Day v. Brownrigg 
(1878), 10 Ch. D. 294 ; 48 L. J. Ch. 173 ; 39 L. T. 
553 ; 27 W. B. 217, C. A. 

Annolaiions : — As to (1) Consd. Street v. Union Bank of 
Spain & England (1885), 30 Ch. D. 156. Befd. Nicholson 
V. Buchanan (1900), 19 R. 1*. 0. 321 ; Ewing r. Buttercxip 
Margarine Co., [1917] 2 Ch. 1. As to (2) Gonad. North 
London Ry. v. G. N. Ry. (1883), 11 Q. B. D. 30. Reid. 
Quartz Hill Consolidated Gold Mining Co. v, Beall (1882), 
20 Ch. I). 501 ; Bonnard v, Perryman, [1891] 2 Ch. 269. 

900. Cypher telegraphic address.] — The 

firm of Street & Co., advertising agents, of Corn- 
hill, having for many years used the abbreviation 
“ Street, London,” as their short telegraphic 
address, deft, bank registered at the Post Office & 
used the same abbreviation as their telegraphic 
address: — Held: (1) no injunction could be 


granted to restrain the bank from so doing ; 
(2) defts. had done no injury at law, & the matter 
was simply one of inconvenience which the ct. had 
no jurisdiction to restrain. — Street v. Union 
Bank of Spain & England (1885), 30 Ch. D. 156 ; 
55 L. J. Ch. 31 ; 53 L. T. 262 ; 33 W. B. 901 ; 1 
T. L. B. 554. 

Name of company .] — See Companies, Vol. IX., 
pp. 65, 70, Nos. 199-208, 238-243. 

Unauthorised use of name in company pros- 
spectus .] — See Companies, Vol. IX., p. 144, No. 
811. 


li. In Advertisements. 

See^ generally y Name & Arms, Change op ; 
Trade Marks. 

901, Use of name to advertise commodity.] — ^ 

Injunction to prevent a chemist from selling a 
quack medicine under a false & colourable repre- 
sentation that it was a medicine of ixltf . an eminent 
physician refused. — Clark v. Freeman (1848), 11 
Bcav. 112 ; 17 L. J. Ch. 142 ; 11 L. T. O. S. 22 ; 
12 Jiu‘. 149 ; 50 E. B. 759. 

Annotations : — Consd. Albert (Prince) v. Strange (1849), 1 
Mac. & G. 25. Expld. Austria (Emperor) v. Day (1861), 
3 Do G. F. & J. 2J7 ; Leather Cloth Co. v. American 
Leather Cloth Co. (1863), 4 Do G. J. & Sm. 137. Dbtd. 
Springhead Spinning Co. v. Riley (1868), L. R. 6 Eq. 551. 
Conso. Dixon v. Holden (1869), L. R. 7 Eq. 488 ; Re 
Riviere’s Trade Mk. (1884), 26 Ch. D. 48. Expld. Chappell 
V. Griffith (1885), 53 L. T. 459. Folld. Williams v. Hodge 
(1887), 4 T. L. R. 175. Consd. Leo v. Gibblngs (189^, 67 
L. T. 263 ; Walter t?. Ashton, [1902] 2 Ch. 282. Befd. 
Cox V. Cox (1853), 11 Haro, 118 ; Maxwell v. Hogg, Hogg 
V. Maxwell (1867), 2 Ch. App. 307 ; Mulkern v. Ward 
(1872), L. R. 13 Eq. 619 ; Prudential Assce. v. Knott 
(1875), 10 Ch. App. 142 ; Singer Manufacturing Co. v, 
Wilson (1878), 26 W. R. 664 ; Levy v. Walker (1879), 10 
Ch. D. 436 ; Pollard v. Photogrraphic Co. (1888), 40 
Ch. D. 345 : Monson v. Tussaud, Monson v. Tussaud 
(1894), 63 L. J. Q. B. 454 ; Dockrell v. Dougall (1899), 80 
L. T. 556 ; Clerk v. Motor Car Co. (1905), Ltd. & Ford 
(1905), 49 Sol. Jo. 418. 

902, ,] — The judge, on the authority of 

Clark V. Freemany No. 901, anlCy with which, 
however, he did not agree, refused an interim 
injunction to restrain defts. from using in their 
trade catalogue the name of plif., a doctor, in 
connection with a certain surgical instrument. — 
Williams v. Hodge & Co. (1887), 4 T. L. B. 175. 

903, ,] — Bansom V. Od Chem Co. (1896), 

40 Sol. Jo. 846. 


said two tomplos &; of three minor ones 
only, having limited rights Sc duties 
& boing in many respects subordinate 
to tho vicharanakartay had, in pur- 
suanoo of Immemorial custom, used a 
seal in oonnection with his office, which 
had never befoi*o borne more than a 
single figure, without legend. Ho 
had now made & used in the conduct 
of temple aflalrs a now seal, bearing 
the same figure, but with the logoud 
“ Tirumalai Tirupati, vagaira devas- 
tanam dharmakarta ** added to it. 
On tho vicharanakarta suing for a 
declaration Sc for a perpetual ixij unction 
to restrain tho use of a seal oontaiiiing 
such words : — Held : although tho 
legend might in a Bonse he accurate 
in representing what deft, actually 
was. Sc the vi(dutranakaria had no 

S roporty In the word vopoiro,** vet 
oft. should be restrained from using 
it upon the seal, since, from the manner 
in which that word had been used in 
the aanad of pltf.’s appointment to 
cover the thirty minor temples con- 
nected with tho two main tomplos, a 
speoial moaidng had become attached 
thereto when used in oonnection with 
tho two principal temples ; & since 
the objeot of tho dharmakarta in using 
it was to assert an extension of his 
rights Sc to claim a position co- 
extensive with that of the vicharana- 
karta, which in fact he did not possess. 
— Ramanuja Psdpa Jitanoablu v. 
Rama KiaoRS DoasjBB (1898), l. L. R. 


22 Mad. 189.— IND. 

b. Religious style, title <£* 

dignities .] — ^Madhusudan Pabvat r. 
SHRI SUAirKARACHARYA (1908), I. L. R. 
33 Bom. 278.— IND. 

0 . Use of generic name .] — In 

an action for interdict to prevent 
defender using the words “ Water of 
Ayr Stone ** to describe stones other 
than those from pursuer's quarry. It was 
proved that the same kind of stone was 
to be found at various places in tho 
same district, & that the name “ Water 
of Ayr Stone ** had never been used as 
a trade-name in commerce exclusively 
to denote stone from pursuer's quarry, 
but was the generic name of that 
particular kind of stone : — Held : 
pursuer was not entitled to the 
exclusive use of tho name. — ^Mont- 
gomerie V. Donald & Co. (1884), 11 
R. (Ct. of Sess.) 606 ; 21 So. L. R. 338. 
—SCOT. i 


PART X. SECT. 14, SUB-SECT. 1.— B. 

901 i. Use of name to advertise com- 
modity.] — ^Pltf. CO. was incorporated 
in Canada, under the name of the 

Gramm Motor Truck Co.," in 1910, 
for the purpose of supplying motor 
trucks for the carriage m goods. 
** Gramm " was the name of a citizen 
of the United States who had planned 
the construction of a motor truck 
distinct from other like trucks called 


by tlie namos of their dOHignors in the 
United States. Pltf. co. did not manu- 
facture trucks. In tho strict sense of 
the word, nor did they bi*lng in 
machines from the United States, but 
they procured from an American co. 
with which Gramm was connected, 
called tho " Gramm Motor Co. of 
Lima," & from other sources, separate 
parts, assembled them on their pro- 
mises In Ontario, Sc put them on the 
market as finished products. The use 
of Gramm's name by pltf. co. was 
sanctioned by him. Pltf. co. developed 
many variations & improvements in 
the method of combination, advertised 
largely. Sc established a reco^isM 
business of selling motor trucks in 
Canada tinder tho trade name 
" GrammP' & the word became 
associated with their business, their 
trucks being known as " Gramm Motor 
Trucks." Deft. co. started business 
in the town where pltf. co.'s place of 
business was, across the street from 
& gave themselves out as entitled to 
soli Gramm motors, justifying under 
on arrangement with the " Granm* 
Bernstein Co.," doing business in the 
United States, Sc exmblting ** Gramm- 
Bemstetn " motors in their own xmme ; 
— Held : deft. co. should be enjoined 
from the use of the word " Gramm " 
in labelling Sc advertising their motors. 
— Gramm Motor Truck Co. v. V mam 
Motor Co. <1913). 5 O. W. N. 449 ; 
30 0. L, R. 1.— CAN. 
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Sect, 14 . — Use of names and qualifications: Sub- 
sect. 1 , B. ; sub-sect. 2. Sects. 16 , 16, 17 & 18 .] 

904 , .] — A doctor, whose name has been' 

used without his authority in an advertisement to 
puff the sale of a medicine, has no cause of action, 
either for damages or for an injunction, unless the 
publication is defamatory or injures him in his 
property, business or profession. — Dockbell v. 
Dougall (1899), 80 L. T. 556 ; 15 T. L. B. 333, 
C. A. 

905. Use of firm name by ex-employee.] — 

Deft. P. was for many years a journeyman sewer 
at P. & Co.’s well-known tailors in London. He 
was never employed there as a cutter or fitter. 
He entered into partnersliip with deft. L., & 
started a tailor’s business at Eastbourne. P. 
cannot be restrained from announcing to the 
public that he comes from P. & Co.’s, or from 
stating that he comes “ with a reputation of 
fifteen years’ successful experience with Messrs. 
P. & Co., Savile Bow, London, W., & is therefore 
in a position to advise clients in the very latest 
styles, uniformity, & fit in fashionable & smart 
clothing.” Such statements even if false are 
l)uffing assertions, which cannot be restrained at 
the suit of a private person, unless it appears that 
they tend to the passing off of one man’s goods or 
business as another’s, or amount to a holding out 
of pltf . as a partner, so exposing him to liability, or 
tend to disparage pltf.’s goods, &; cause special 
damage. — Cundey v. Lerwell & Pike (1908), 99 
L. T. 273 ; 24 T. L. B. 684. 


908. .] — An interlocutory injunction was, 

on deft.’s motion, granted to restrain pltfs. from 
interfering with or disturbing deft, in his ^ssession 
& occupauon of a house. — Allison v, warren, 
ri901] 1 Ch. 812 ; 70 L. J. Ch. 382 ; 84 L. T. 482 ; 
17T. L. B. 362 ; 46 Sol. Jo. 377, 0. A. 

Husband & Wife .] — See Husband & Wipe, 

Vol. XXVII., pp. 258, 269, Nos. 2278-2282. 


Sect. 17.~~PARENT AND CHILD. 

See, generally. Infants, pp. 131 et aeq, 

909. Grown up child visiting & remaining with 
parent.] — A. son, aged thirty-five, strong in body, 
& by education capable of earning his living, 
insisted on visiting his father’s house staying 
there contrary to lus father’s wishes. The father 
was willing to maintain him elsewhere. In an 
action brought by the father against the son for an 
injunction restraining the son from entering or 
remaining, etc. : — Held : a case for granting an 
injunction had not been made out ; it was in- 
advisable to put it in the power of a father to got 
his son committed to prison for coming to visit 
him. — ^Waterhouse v, Waterhouse (1905), 94 
L. T. 133 ; 22 T. L. B. 196 ; 50 Sol. Jo. 169. 
Annotation: — Distd. Stevens v. Stevens (1907), 24 T. L. 11. 

20 . 

910. .] — The ct. will, in a very grave case, 

grant an injunction at the instance of a mother to 
restrain her son from breaking & entering into her 
dwelling-house. — Stevens r. Stevens (1907), 24 
T. L. B. 20 ; 61 Sol. Jo. 825. 


Sub-sect. 2. — Quaufications. 

906. Use of letters implying membership — Of 
professional institution.] — Boyal Institute op 
British Architects v. Hindlb (1926), 69 Sol. Jo. 
367. 


Sect. 16,— NUISANCE. 
See Nuisance. 


Sect. 16.— OCCUPATION OF PREMISES. 

907. Injunction to restrain disturbance.] — W. 

was appointed manager of a voluntary society 
for the purpose of selling certain books on the 
society’s premises, with a right to reside in part 
of the preimses & to carry on the trade of a book- 
seller on his own accoimt, & to have six months* 
notice to quit. Differences having arisen between 
W. & the managing committee, they required him 
to quit possession, which he refused to do, & 
maintained himself in the premises by force ; — 
Held ; an injunction would be granted restraining 
W., until further order, (1) from acting as agent 
or manager of the society, or selling any of &eir 
books, etc., except under the order & with the 
permission of pltfs., (2) from disturbing their 
possession.— Spurgin v. White (1860), 2 Giff. 
4p ; 8 L. T. 609 ; 7 Jur. N. S. 16 ; 9 W. R. 266 ; 
66 E. B. 198. 

An^taii^ :-^A8 to (2) Polld. Collison v, Warren, [1901) 1 
On* ol2« 


Sect. 18.— APPUCATIONS TO PARLIAMENT. 


911. Whether slanted — ^Right to apply incident 
to applicant.] — Injunction to restrain the Grand 
Junction Water Works co. from applying to 
Parliament for an Act authorising the co. to pro- 
cure its supply of water by means of an aqueduct 
from the river Colne instead of the Tham^, ^ 
authorised by the existing Acts under which it 
was incorporated, refused. A ct. of equity will 
not, at the instance of a shareholder, restrain a 
joint stock co., incorporated by Acts of P^lia- 
ment which prescribe its constitution objects, 
from applying in its corporate capacity to Parlia- 
ment, h from using its corporate s^ & resources 
to obtain the sanction of the legislature to the 
remodelling of its constitution, or to a material 
alteration & extension of its object & ]powers. 
Hie right of making such an application is inci- 
dent to a joint stock co. of that description. — ■ 
Ware v. Grand Junction Water Works Co. 
(1831), 2 Buss. & M. 470 ; 9 L. J. O. S. Oh. 169 ; 


39 E. B. 472, L. 0. 

Annotations : — Oonid. Simpaon v. Denison (1852), 10 
51 ; Lancaster & ^rliale Ry. e. N. W. Ry. (1866), - 
K. & J. 293. Re!a. Parker v. River Dunn Navigation 
Co. (1847), 1 De G. & Sm. 192 ; Cooper e. Po^ (185p), 
3 De G. & 8m. 688 : Re London. Chatham dc Boyer Ry- 
Arrangement Act, Ex p, Har triage & AUender (1869), 5 
Ch. App. 672, n. 

912, ,] — ^Telford v, Metropolitan Board 

OF Works, No. 789, ante. 


906 1. Use of firm name by 
— An interim injnno 
granted restraining deft., a for 
employee of pltf., from using a n 
trade name closely reeeml] 
that of pltf . — Y ork Publxshikq 
V, COt^TBR So WaTSIDB PUBLISH 
Ltd. (1918), 24 O. W. R. sSt 
O. W. N. 1091 ; 10 D. L. R, 824.-^C 


PART X. SECT. IS. 

912 i. Whether granted,) — ^Pltf. claimed 
to be entitled to bonds on the Ry., 
to be secured upon the B. Road in the 
event of its being transferred to deft, 
op. as a subvention in aid of the oon- 
struotion of Ry. Detts, were applying 
for legislation which should provide 


that In the event of the rood not h6i$S 
operated to the aatiafaotion of the 
Govemor-ln-CounoU of the Proylnw» 
it should beocmie the property of the 
Province free ffom Incumbr^oe. Rtf. i 
contending that this would tovalidatc 
his bonds So was a breach of a com- 
promise made with him, sought tc 
restrain defts. from applying for suol 
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913. Jurlicllotion of oourt.]— No case has been t 
cited, in which thte ct. has interfered to restrain 
parties from petitioning Parliament, or applying 
to Parliament for any law which they supposed 
would be granted ; unless a yqvj strong authority 
is produced for that purpose I should be disin- 
clined to assume that jurisdiction (Lord Cotter- 
ham, Os). — A.-Q. V. Mancjhesteb & Leeds Ry. Co. 
(1839), 1 Ry. & Can. Cas. 453 ; 3 Jur. 379, 
L. C. 

AnnoiatUma : — Consd. Lancaster & Carlisle Ry. v. N. W. Ry. 
(1866). 2 K. & J- 203 ; Steele e. North Met. Ry. (1867 ),^2 
Ch. App. 237. FoUd. Rc London. Chatham Be Dover Ry. 
^angement Act. Ex p, Hartridim Sc Allender (1870), 5 
App. 67L Ment^ Ta^ey tTLyim & Ely Ry. (1847), 
16 L. L Ch. 282 ; A.-Q. v. Birmi^ham & Oj^rd Junction 

? Birmingham. Wolverhampton Sc 
Dudley Ky. (1851). 16 Jur. 113. 

914 , .] — ^ q{ equity has jurisdiction, if 

a proper case connected with private property or 
interest be made, to restrain a party by injunction 
fi*om petitioning against a bill in Parliament. The 
8. ry, CO. being leased to the C. Co,, entered into an 
agreement for the sale of their railway to the L. 
Co., & it was a term of the agreement, that the 
purchase should be completed three weel^ after 
an Act had passed for permitting the L. to amalga- 
mate with the C. ry. co. It did not appear that 
any definite agreement was concluded between the 
C. & the L. co., but it was understood that a bill 
should be presented by the C. co. for the amalgama- 
tion of the two cos. The bill was presented &; 
passed the Commons without opposition, but in 
the Lords the L. co. presented a petition against 
the bill. The S. co., fearing that if this Act did 
not pass, they w'ould lose the benefit of their 
contract, filed a bill against the two other cos., 
praying an injunction to restrain the L. co. from 
opposing the bill in Parliament, Ac also specific 

g erformance of the agreement : — Held : the S. co, 
ad. not made out such a case as to induce a ct. of 
equity to exercise its jurisdiction by injunction. — 
Stockton Ac Hartlepool Ry. Co. v, Leeds Ac 
Thirsk & Clarence Ry. Cos. (1848), 2 Ph. 666 ; 
6 Ry. Ac Can. Cas. 691 ; 12 L. T. O. S. 305 ; 12 
Jur. 736 ; 41 E. R. 1101, L. C. 

Annotation : — Confd. Lanoaster Sc Carlisle Ry. v. N. W. Ry. 
(1866), 2 K. & J. 293. 

916. .] — The Ct. of Ch. will, in proper 

cases, grant an injunction to restrain parties from 
applying to Parliament for a private Act, or an 
Act respecting property ; but it will not do so 
merely upon the ^:round that such Act would 
interfere with existmg rights, whether they exist 
by the tenure of property or by virtue of contract. 

A landowner withdrew his opposition to a bill 
before Parliament, on the faith of an agreement 
with the railway co., that they should in the next 
session of Parliament apply for an Act authorising 
the formation of a branch railway to certain works 
belong!^ to such landowner. The co. obtained 
an Act in the following session, but afterward gave 
notice of their intention to apply for another Act, 


authorising them to abandon that branch': — 
Held: there was no ground for granting an in- 
» junction to restrain the co. from applying for such 
an Act. — ^Heathcotb v. North Staffordshibb 
Ry. Co. (1850), 2 Mac. & G, 100 ; 6 Ry. Ad Can. 
Cas. 358 ; 2 H. Ad Tw. 332 ; 20 L. J. Ch. 82 ; 14 
Jur. 859 ; 47 E. R. 1710, L. C. 

Annotaiiona Apld. Lancaster Sc Carlisle Ry. v. N. W. Ry. 
(1356), 2 K. & J. 293. Consd. Steele v. North Met. Ry. 
(1867). 2 Ch. App. 237. Befd. R. v. L. & Y. Ry. (1852), 1 
E. & B. 228 ; Be Mattos v. Gibson (1859), 4 Do G. & J. 
*1 ' . * London, Chatham & Dover Ry. Arrangement 
Act, Exp. Hartridge Sc Allender (1869), 6 Ch. App. 672, n. ; 
Fothergill v. Rowland (1873), L. R. 17 Eq. 132 ; Keith. 
Prowse V, National Telephone C3o., [1894] 2 Ch. 147 ; 
Manchester Ship Canal Co. v. Manchester Racecourse Co., 
[1901] 2 Ch. 37. 

916. .]~In a railway co. there 


were 


two closes of shareholders. A general meeting 
authorised the directors to apply to Parliament 
for an Act, which would very materially alter the 
existing rights Ad interests of the two classes 
inter se. Upon the application of a shareholder 
of one of such two classes, for an injunction to 
restrain the application to Parliament, Ad the use 
of the corporate seal for that purpose, the ct. 
refused to restrain the application to Parliament, 
or the use of the corporate seal for that purpose, — 
Stevens v. South Devon Ry. Co. (1851), 13 
Beav. 48 ; 7 Ry. Ad Can. Cas. 696 ; 20 L. J. Ch. 
491 ; 17 L. T. O. S. 46 ; 16 Jur. 235 ; 51 E. R. 18. 

Annotaiiona .—Reid. Re London, Chatham Sc Dover Ry. 

AiTangement Act, Ex parte Hartridgo & Allender (1869), 

6 Ch. App. 672, n. ; A.-G. v. Lambeth, Veatry (1888). 4 

T. L. R. 257. Mentd. Ffooks v, J8outh Western Ry. 

(1853), 1 Sm. & G. 142. 

917. Grounds for exercise.] — L ancaster 

Ad Carlisle Ry. Co. v. North Western Ry. Co., 
No. 693, ante. 

918. .] — A railway co, agreed to purchase 

the land of a landowner, Ad had a clause to that 
effect inserted in their Act, whereupon he withdrew 
his opposition to the Act. They afterwards 
applied to Parliament for an Act to enable them to 
abandon the branch which affected the land in 
question, Ad to repeal that clause : — Held : the ct. 
would not restrain the co. from making the applica- 
tion. The ct. has power to restrain an application 
to Parliament, but it is difficult to conceive a case 
in which it will be done. — Steele v. North Metro- 
politan Ry. Co. (1867), 2 Ch. App. 237 ; 36 
L. J. Ch. 640 ; 16 L. T. 192 ; 31 J. P. 406 ; 16 
W, R. 697, L. C. 

919. .] — ^Although there is no doubt that 

the Ct. of Ch., by virtue of its jurisdiction in per 
Bonanif has power to restrain an improper applica- 
tion to Parliament for a private Act, yet it is 
difficult to conceive a cose in which it would be 
right for the ct. to exercise that power. Iniimction 
restraining directors from promoting a bill dis- 
charged, — Be London, Chatham & Dover Rail- 
way Arrangement Act, Ex p. Hartridge Ac 
Allender (1869), 6 Ch. App. 071 ; 17 W. R. 
946 ; sub nom. Be London, Chatham At Dover 


loglslation : — Held : as tbo purpose 
of the oonoossiou was to seoure the 
oonstruotion Sc continued operation of 
the road, & the proposed legislation 
oontalned a proviso that the trustees 
of the bondholders should have notice 
before any forfeiture of the road, 
that was all that they had a right 
to expect. Ad pltf. was not entitled to 
the Injunction prayed for. — Gregory 
V. Canada Ihcpbovembnt Co. (1879), 
R. E. D. 368.— CAN. 


918 li. .1— Brothers of Chris- 
tian SoHoom CoRPN. V. A.-G. OF New 
Brunswiok (1881), N. B. Dig. 656. — 

CAN. 

918 111. — An injunction should 


bo granted restraining the submission 
of a local option bye-law in pursuance 
of Liquor License Act, when the 
affidavit verifying the petition does 
not oontfldn the names of petitioners. — 
Brook v. Robson Ad Sifton (1914), 
29 W, L. R. 897 ; 26 Man. L. R. 64 ; 
7 W. W. R. 544 1 19 D. L. R. 197.— 
CAN. 

912 Iv. ^.] — An injunction will not 

be granted to restrain a co. from apply- 
ing to Parliament for an Ant to enlarge 
their powers, or to sanction an agree- 
ment with any other oo. ; but will 
be granted to restrain them from using 
the 00 . 's funds to defray the exp^xses 
of prosecuting such on appUoation, 


when a monopoly is likely to bo thereby 
created. — ^M*DoNNKi.b v. Midland 
Great Western Railway of Ire- 
land* Co., M‘ Donnell v. Grand 
Canal Co. (1853), 6 Ir. Jur. 185. — IR. 

912 V, .] — Ots. of law will not 

interfere with the undoubted rights of 
public corpus, to apply to ParUament 
for an extension or modifioation of their 
rights Ad powers. The ot. refused to 
interdiot a munioipaUty from applying 
to ParUament before the temdnaitlon 
of a monopoly for a limited p^od, 
granted by the munioipaUty to a water- 
works 00 ., for authority to oonstruot 
waterworks for the benefit of the 
inhabitants. — Kimberley Water* 
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Sect, 18 . — Applications to Parliament, Sects, 19- 
27.] 

Railway Arrangement Act, 1807, Ex p, London, 
Chatham & Dover Ry. Co., 20 L. T. 718, L. JJ. 

920. Covenant not to apply to Parliament — 
Injunction to restrain breach.] — Lancaster & Car- 
lisle Ry. Co. v. North Western Ry. Co., No. 
09.3, ante. 


Sect. 19.~-PARTNERS. 

See Partnership. 


Sect. 20.— PATENT RIGHTS. 

SeCy generally^ Patents. 


Sect. 21.— PAYMENT OR RECEIPT OF 
PENSIONS, ETC. 

921. Payment of government annuity — Injunc- 
tion on summary motion — Court of Chancery Act, 
1841 (c. 5), s. 4.] — Under the above sect, an in- 
junction may be obtained in a summary way to 
restrain the payment of a govt, annuity. — Watts 
V, Watts (1871), 40 L. J. Ch. 388 ; 24 L. T. 120 ; 
suh nom. Ex p . Watts, 19 W. R. 400. 

Assignment of pensions, allowances, etc.] — 
See Choses in Action, Vol. VIII., pp. 438, 439, 
440, 479, Nos. 153, 157, 158, 169, 479. 


Sect. 22.— PUBUCATION PREJUDICIAL TO 
PENDING PROCEEDINGS. 

Speeches, etc., tending to defeat the ends of 
justice ; generally, see Contempt op Court, 
Vol. XVI., pp. Id ct seq, 

922. Publication of proceedings of court — 
General rule.] — ^Pltfs. having discovered, in 1855, 
that defts. were using terms & trade-marks 
appropriated by themselves, filed their bill to 
restrain them from so doing, & moved for an 
injunction accordingly. The judge refused the 
motion on the ground that after so long a delay, 
this ct. would not grant an injimetion in the first 
instance, but directed it to stand over, with liberty 
to pltfs. to bring such action as they might be 
advised. Pltfs. commenced proceedings at law, 
but in the meantime published in the newspapers 
& circulated as handbills amongst the trade, a 
report of the hearing of the motion, in which it 
was stated that “ it was established in evidence 
that pltfs. were the first persons in this country to 
use the words in question. No evidence what- 
ever was gone into upon that occasion ; & on this 
ground, as well as because the report would have 
the effect of prepossessing the public mind, & 
obstructing the course of justice during the litiga- 
tion, defts. moved for an injunction to restrain the 
publication. The motion having been refused. 


was I’enewed before the Lords Justices: — Held: 
although the ct. possessed the power of preventing 
the publication of its proceedings pending litiga- 
tion it could not undertake to restrain every report 
published in the columns of a newspaper, which 
might appear to be unfair in any respect. The 
motion was therefore refused, but the costs of the 
application were ordered to be costs in the cause. — 
Brook v, Evans (1860), 29 L. J. Oh. 616 ; 3 L. T. 
571, L. JJ. 

Annotations : — Consd. Dunn v. Be van, Brodio v. Bevan, 

[1022] 1 Ch. 276. Mentd. Tichborne v. Tichborno (1870), 

18 W. B. 621. 

928. .] — Pending litigation the ct. 

will restrain the publication by any of the parties 
to the suit of ex p, garbled accounts, calculated to 
prejudice the case of their opponents, of any of the 
proceedings in ct. or before the examiner. The 
circumstance that such publication is by way of 
defence, & in answer to similar publications, by 
the other side, although it may excuse the party 
sought to be restrained from the costs of the motion 
for that purpose, will not prevent the ct. from 
granting the injunction. — Coleman v. West 
Hartlepool Harbour & Ry. Co. (1860), 2 L. T. 
766 ; 8 W. R. 734. 

Annotalion Apld. Kitcat v. Sharp (1882), 52 L. J. Ch. 134 

924. Statement of claim.] — A stateinent 
of claim, charging deft., in effect, with unfair & 
over-reaching conduct in his business, was circu- 
lated by pltfs. amongst some of, their & his, 
business correspondents before the hearing of the 
action : — Held : pltfs., having committed a con- 
tempt of ct., must pay the costs of a motion to 
commit ; & injunction granted to restrain the 
publication or circulation of the statement of 
claim. — ^Bowden v, Russell (1877), 46 L. J. Ch. 
414 ; 36 L. T. 177. 

925. Publication of notices — With reference to 
subject of suit.] — Jurisdiction of the ct. to grant 
or dissolve an injunction, or commit for contempt, 
in cases where pltfs. or defts., or other persons, 
publish notices or advertisements with reference 
to the subject of a suit, calculated to prejudice the 
rights, or misrepresent the relative position or 
character, of any of the parties to the cause. — 
Matthews v. Smith (1844), 3 Hare, 331 ; 67 
B. R. 408. 

Annotation : — ^Befd. Re Gouoral Exchange Bank (1866), 12 

Jur. N. S. 465. 

926. Sermon.] — Deft, in a pending 

action, in which many of the inhabitants of a town 
were to be examined as witnesses, restrained from 
preaching a sermon upon the subject in his chapel 
in the town ; also from issuing placards announcing 
his intention to preach the sermon. — Mackett v, 
Herne Bay Comrs. (1876), 24 W. R. 845. 

927. Abusing party.J — ^An injunction was 

granted on motion in an action, to restrain a pai'ty 
to the action, from a threatened publication of 
circulars abusive of a party to, & tending to 
prejudice the fair trial of, the action. — Kitcat v. 
Sharp (1882), 52 L. J. Oh. 134 ; 48 L. T. 64 ; 31 
W. R. 227. 

Annotation : — ^Befd. Hubbard v, Woodfleld (1913), 57 Sol. Jo. 

729. 


WORKS Co. V, Eihserley Borouoe 
COUN^ (1902), 19 8. C. 404 ; IS 
C. T. R. 758.-HB. AF. 

PART X. SECT. 22. 

9M i. Publication of proceedings oj 
courtr---0€neral rule.]— The ct. will nol 
mterfore by way of iuter^t tc 
prevent the publication of a report 
of proceedinga in an open ct. of JuBtioe 

^ludlng letten 
produced in evldenoe Sc read, when it t 


not alleged that the report Is unfair. — 
Riddell v. Clydesdale Horse 
Society a 885), 12 R. (Ct, of Sess.) 
976 ; 22 L. R. 657.— SOOT. 

d. Publication of newspaper articles 
— Discussing transaction subject of 
libel action,] — During the course of 
an action for aUeg^ libel contained 
in newspaper articles an Injunction 
was aUoweid tojpltf. against deft., the 
oswspapea pubusher, lestrainl^ the 


continuance of articles discussing the 
transaction which had boon the subject 
of the articles complained of, as tendw 
to Interfere with a fair trial of the 
action, the ot. before gianting the 
injunction having required pltf, to 
hie an affidavit ^edging his oath to 
the untruthfulnoss of the alleged li^l* 
louB statements, such affidavit b^^ 
accepted only as sufficient for the 
purposes of the application, K not 
affecting trial of the aiotion.— 
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928. Commenting on merits of action.]- 

Issue of circular by one party to an action con- 
taining statements on the merits of the case : — 
Held : a contempt of ct. & restrained by interim 
injunction. — Coats (J. & P.) v. Chadwick, [1894] 
1 Ch. 347 ; 63 L. J. Ch. 328 ; 70 L. T. 228 ; 42 
W. R. 328 ; 10 T. L. R. 226 ; 38 Sol. Jo. 217 ; 8 R. 
159. 

Annotaiion Refd. Re Now Gold Coast Exploration Co., 
tl901] 1 Ch. 860. 

929. Containing charges against liquidator 

— ^Application for removal under voluntary wind- 
ing up.] — ^Where a summons to remove a liquidator 
in a voluntary winding up is taken out on behalf of 
appct. & all other shareholders, the ct. will not, on 
the ground of contempt, restrain appct. from 
issuing a circular to the shareholders asking their 
support to the summons, though it contains 
charges against the liquidator, made ex p., to 
justify the application. — lie New Gold Coast 
Exploration Co., [1901] 1 Ch. 860 ; 70 L. J. Ch. 
355 ; 17 T. L. R. 312 ; 8 Mans. 296. 


Sect. 23.-~RIPARIAN RIGHTS. 

See, generally. Easements, Vol. XIX., pp. 145 
et seq. ; Waters & Water Courses. 


Sect. 24.— TRADE MARKS. 

See Trade Marks. 


Sect. 2 5. —TRESPASS. 

See Trespass. 


Sect. 26.— TRUSTS. 
See, generally. Trusts & Trustees. 


Sect. 27.— WASTE. 

See Supreme Coui’t of Judicature (Consohdaiion) 
Act, 1925 (c. 49), ss. 45 (1) (2) (3) ; <&, generally, 
liANDLORD & Tenant ; Mortgage ; Real Pro- 
perty ; Settlemp:nts. 

930. Who may bring action — Party claiming 
by adverse title.] — Injunction to restrain a party 
claiming by an adverse legal title from committing 
acts of trespass, alleged to bo productive of irrepar- 


able waste, refused, under the special circumstances 
of the case. Send)le : although a man be in full & 
complete possession of an estate by a title adverse 
to another who claims it against him, & there bo 
no privity between the parties, & the party in 
possession swear that his own title is just & valid , 
or that the title of his adversary is unjust &> invalid, 
that state of thin^ does not prevent a ct. of equity 
from interfering, before judgment at law or decree 
in equity, to restrain the party in possession from 
committing a waste upon the inheritance. — Haigh 
V. Jaggar (1845), 2 Coll. 231 ; 63 E R. 712. 

AnnotaHon^ : — Ezpld. Talbot v. Hope Scott (1858), 4 K. & J. 

96. Befd. East Lancasliire Ry. v. Hattorsley (1849), 8 

Hare, 72 ; Lowndes v. Bettlo (1864), 3 New Rep. 409 ; 

Carrow v. Ferrior, Dimti v. Ferrior (1868), 37 L. J. Ch. 669. 

Mentd. Smith v. Smith (1861), 8 Jur. N. S. 459. 

931. .1 — Talbot (Earl) r. Hope 

Scott, No. 939, post. 

Ecclesiastical owner.] — See Agriculture, 

Vol. II., pp. 71, 72, Nos. 490, 491, 496, 

932. Waste ceasing before trial.] — A.-G. v. 

Burrows (1747), 1 Dick. 128 ; 21 E. R. 216 ; sud 
nom. Anon., 3 Atk. 485, L. C. 

933. .] — (1) Injunction to stay waste re- 

fused, the acts of waste committed b<ang trivial, & 
pltf.’s proceedings heaving been dilatery, (2) A 
small degree of waste manifesting an intent to do 
more is suOicient for the ct. to act upon. 

In this case, when pltf. has permitted his father 
to go on for live or six years & suffered him to 
commit waste, under the notion that he was making 
improvements : or when it is admitted, that upon 
the filing of the bill, he desisted, though I am 
ready to say that if another tree be cut down, if 
any act of waste be done in future, pltf, shall have 
an injunction, & though I do not mean to sanction 
the acts that have been done, yet under the form 
in which this application is made, I cannot grant 
it (Lord Eldon, C.). — ^Barry v. Barry (1820), 1 
.lac. & W. 651 ; 37 E. R. 516, L. C. 

Annotation: — As to (2) Bold. Hony v, Hony (1824), 1 Sim. 

& St. 568. 

934. Threatened waste.] — Barry v. Barry, 
No. 033, ante. 

935. .] — Where equitable waste of one 

kind only has been done or threatened the in- 
junction is not to be extended to equitable waste 
of other kinds. Semble : usual injunction in case^ 
of equitable waste not extended to trees which 
protect the premises from the effect of the sea. 

The ct. grants injunctions against waste, 
when it is done only in a slight degree, or when 
threatened. The injunction liere went too far : 
nothing was done by defts. but sending the notice ; 
which, if R. really pointed out the ornamental 
timber, admits the construction put upon it, of an 


Campbell v. Sun Printing & Pub- 
lishing Co., [1921] 2 W. W. R. 987.— 

CAN. 

e. Pvblimtion of memorial queries 
for opinion of counsel.}-— Interim inter- 
dict granted against circulation of a 
memorial & queries for opinion of 
oounsel printed & alleged to bo clr- 
oulated by one of tho parties in a 
cause depending before tho ot. — 
Miller v. Mitchell (1835), 13 Sh. 
(Ct. of Seas.) 644.— SCOT. 

PART X. SECT. 27. 

f. Who may bring action — Remainder- 
man.'^ A person who has an interest 
in remainder, subject to an estate for 
life, cannot maintain a bill in respect 
of merely permlssiYe waste by whom- 
soerer committed. — Zibimsrman v. 
0‘Reilly (1868), 14 Gr. 646.— CAN. 

g. .] — Such proof of pos- 

session as would maintain a suit at 
law against a wrongdoer, is suifioient 


primd facie proof of title to ouablo 
a party to obtain a decree for an 
injimotion to restrain wast-e. — ^Walker 
V. Frikl (1869), 16 Gr. 105.— CAN. 

h. .] — ^An Injunction to stay 

waste at tho suit of tho devisee in 
trust against tho heir-at-law in pos- 
session who disputed the will, will not 
be granted. — Fingax v. Blake (1826),’ 
2 Mol. 542.— IR. 

k. .1 — The ct. will not enter- 
tain a motion for an injunction to 
restrain waste, unless the title is clear. 
— ^Lowb V. Lucex (1838), 1 I. Eq. R. 
93.— IR. 

,] — When the relation of 

landlord &; tenant exists between 
arties, the ot. sometimes interferes 
y injunction to restrain waste, 
though the locus in quo, being the 
landlord’s property, is not any part of 
the demised premises. Unless that 
relation exists, the ot. will not interfere. 
When waste on the demised preiid^ 


was commonood during tho tenancy, 
& continued, after tho hcid 

doterminod, by persons claiming under 
the late tenant, the ct., after the 
determination of tho tenancy, refused 
to grant an injunction. — ^W rixon v. 
CONDRAN (1839), 1 I. Eq. R. 380. — 
IR. 

9841. Threatened waste.} — ^Whitb «. 
Nelles (1886), 11 S. C. R. 587.— CAN. 

98411. .1 — ^A., holding meadows 

&; pasture lands imder a lease for lives 
renewable for ever, demised part of 
the premisoB to B. for a similar t©nn, 
with a covenant to keep & deliver up 
the premises in tenantable order, eto^ 
8c with a power of surrender at the end 
of every three years. B. assigned his 
interest. His assignees being about 
to convert the pr^iises into a public 
cemetery, A.’b representatives obtained 
an injunction to prevent them. — 
Hunt e. Browns (1837), Sau. 8c So. 
178.— IR. 
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Sect. 21.— Waste. Sect. 28: Sub-scct. 1, A. (o) 

«fc (ft)-] 

intention to cut it down (Loud Eldon. 0.). 
Coffin v. Coffin (1821), Jac. 70 ; 37 E. B. 776, 
L. C. . . ^ 

935 , ,] — injunction to restrain a tenant 

for life, unimpeachable of waste, from cutting trees 
which have not attained their full gro^h & 
maturity, cannot be sustained. The ct. will not 
maintain an injunction against equitable waste, 
unless it be proved that equitable waste either 
has been committed, or is threatened. — Potts v. 
Potts (1825), 3 L. J. O. S. Ch. 176. 

037. Malicious or destructive waste.] — A. on 
marriage of his son, settles a messuage on himself 
for life, sans waste, remainder to his son. The 
father, though his estate for life be sa'ns waste, 
cannot pull down the house nor commit any 
volimtary waste therein ; if he does the ct. will 
grant an injunction to stay waste, & compel the 
father to put the messuage in as good repair as 
before the waste committed. — Vane v. Barnabd 
(Lord) (1716), 2 Vem. 738 ; 1 Salk. 161 ; 1 Eq. 
Oas. Abr. 399 ; 23 E. R. 1082 ; sub nom. Ber- 
nard’s (Lord) Case, Gilb. Ch. 127 ; Prec. Ch. 
464, L. C. 

Annotaliima : — Apld. London (Bp.) v. Web (1718), 1 P. Wms. 
r)27. Consd. Aston v. Aston (1749), 1 Ves. Sen. 264. 
Befd. Holt V. Somerville (1737), 2 Eq. Cas. Abr. 759 ; 
Packinffton*B Case (1744), 3 Atk. 216 ; Mlcklethwalt v. 
Mickle^wait (1857), 26 L. J. Ch. 721 ; Tumor v. Wright 
(I860), 2 De G. F. & J. 234 ; Baker v. Sebright (1879), 13 
Ch. D. 179. Mentd. Lempstcr v. Pomfret (1752), Ainb. 
154 ; Pyne v. Dor (1785), 1 Term Rep. 65 ; Powb i?. 
Blagrave (1854), Kay, 495. 

988. — - — ,] — Lessor for years sans waste re- 
mainder in fee to a bishop, lesser enjoined from 
digging the ground for brick. — London (Bp.) v. 
Web (1718), 1 P. Wms. 627 ; 2 Eq. Cas. Abr. 
768 ; 24 E. R. 601, L. C. 

Annotation : — Mentd. Chamborlyno v. Dummor (1792), 3 
Bro. C. C. 549. 


939. .] — The authorities as to the juris- 

diction of this ct. to interfere at the instance of 
parties claiming real property under a legal title, 
by appointing a receiver of the rents & profits, & 
by injunction to restrain waste, examined. They 
establish these propositions: (1) In the absence 
of fraud, & where there is no privity between the 
parties, this ct. will not interfere, at the instance 
of a person so claiming, to grant a receiver against 


parties in possession. (2) Nor will it interfere, at 
the like instances, to restrain waste, except 
malicious or destructive waste, e.g. by pulling 
down the capital messuage, stripping the estate 
of its timber, or other like acts, which no owner 
would do, or which would destroy the property 
before they could be arrested at law. (3) But 
flagrant acts of this exceptional character would 
at the present day be restrained, & that before 
judgment at law, & notwithstanding pltf. were 
out of possession, &> his title denied on oath by 
deft. — Talbot (Earl) v. Hope Scott (1868), 4 
K. & J. 96, 139 ; 27 L. J. Ch. 273 ; 31 L. T. O. S. 
392 ; 4 Jur. N. S. 1172 ; 6 W. R. 269 ; 70 E. R. 
40, 68. 

Annotations : — As /o (1) Consd. Carrow v, Forrior, Dunn v, 
Ferrior (1868), 3 Ch. App. 719 ; Foxwell v. Van Grutton, 
11897J 1 Ch. 64. Reid. Wright u. Wilkin (1859), 7 W. K. 
337 J Berry v. Keen (1882), 51 L. J. Ch. 912. As to (2) 
Refd. Wright V. W ilkin (1859), 7 W. U. 837. As to (3) 
Reid. Lowndes v. Bettle (1864) 33 L. J. Ch. 451. 

940. -.] — Barry v, Barry, No. 933, ante, 

941. Trivial or sUght waste.] — ^Barry v. Barry, 
No. 933, ante. 

942. r-.l — Coffin v. Coffin, No. 935, ante, 

943. .J — Doherty v, Allman, No. 14, 

ante, 

944. Permissive waste.] — A trustee to whom 
real pi*operty is devised in trust to one for life 
cannot interfere with the possession of the equit- 
able tenant for life, because he neglects to keep the 
property in repair ; but if the tenant for life should 
be committing active waste the trustee may inter- 
fere, at least if the parties entitled in remainder 
are under disability. 

Cts. of equity have no means of interfering in 
cases of permissive waste by a tenant for life of 
real estate. — Powys v. Blagrave (1854), 4 De 
G. M. & G. 448 ; 2 Eq. Rep. 1204 ; 24 L. J. Ch. 
142 ; 24 L. T. O. S. 17 ; 2 W. R. 700 ; 43 E. R. 
682, L. C. 

Annotations .—Refd. Warren v. Rudall, Ex p, Godfrey 
(I860), 1 ,Tohu. &H. 1 ; Barnos v, Dowling (1881), 44 L. T. 
809 ; He WilliameB, Andrew v. WUUameB (1884), 62 
L. T. 41. Mentd. Ee Hotohkys, Freko v, Calmady (1886), 
32 Ch. D. 408 ; Re Cartwright, Avis v, Nowman (1889), 
41 Ch. D. 532 ; Re Fromon, Dlmoud w. Newburn, [1898] 
1 Ch. 28 ; Blackmoro v, Whit©, [1899] 1 Q. B. 293. 

See Law of Property Act, 1925 (c. 20), s. 135. 

945. Ameliorating waste.] — Doherty v. All- 
man, No. 14, ante. 


987 i, Malicums or destructive waste.] 
— One tenant In common will ho 
restrained at the suit of a co-tenant 
from digging earth for bricks on the 
joint property. — D ouooall v, Foster 
( 1854), 4 Gr. 319.— CAN. 

937 ii. .] — A tenant in common, 

upon satisfying the ct. that the 
cutting of the timber by his co-tenant 
operate to the destnictlon of the 
InheHtance, Is entitled to an injunction. 
— Pboudfoot V . Bush (1869), 7 Gr. 
618. — CAN. 

®37 iii. — - — .) — ^The right to restrain 
waste, involved In the removal by a 
r^enant of a building forming part of 
the freehold, is clear. — Gray v. 
Maolknnan (1886), 3 Man. L. R. 337.— 


987 iv. — —. 1 — ^Where deft., bylea\ 
& licence of four of tho tenants i 
ooi^on, entered a wood in iwhlc 

g ltf. ^8 the owner of a flvo-eigl 
iterost, 8c cut eight cords of woe 
thereon, an injunction was refused i 
the cutting did not amoimt to 
de^ruotion of tlio common propert 


appears tliat the tenants had im- 
momorially cut turf. — ^W aterpark 
(Lord) v. Austen (1822), 1 Jo. Ex. Ir. 
627, n.— IR. 

987 vi. .] — Tenant for lives re- 

newable for ever, though unimpeach- 
able of waste, will be restrained from 
felling ornamental timber, or timber 
too young for cutting, or from felliug 
timber in an unhusbandlike manner; 
but an intention on tho part of tho 
tenant to commit such acts must bo 
shown to the ct. In order to induce it 
to interfere by injunction. — Pbntland 
V. Somerville (1851), 2 I. Ch. R. 289 ; 
4 Ir. Jur. 4, 335. — IR. 

941 i. Trivial or slight waste.] — Where 
an Injunction to stay waste was con- 
tinued at tho hearing, & tho waste 
committed did not exceed $20, tho ot. 
refused to diroct any account, & left 
the amount of the waste to be dealt 
with in any action for mesne profits 
which pltfs. might bring. — Raven v, 
Lovelass (1865), 11 Gr. 435. — CAN. 

945 i. Amelioraiing waste.] — - A sa- 
mindar sued for an injunction to 
compel deft., who held agricultural 
lands comprised in the eamindari with 
oocupanoT rights, to demolish a 
dweUing-house wmoh be bad erected 
thereon for purposes not connected 
with agriculture & to restrain him from 


altering the character of tho land : — 
Held : pltf. was entitled to the 
injunction sued for. — R amanadhan v. 
Zamindar op Ramnad (1893), I. L. R. 
16 Mad. 407.— IND. 

946 ii. .] — ^A lessee of lives 

renewable for ever will be restrained 
from committing waste on the demised 
premises by cutting turf, although it 
appear the bog cut out was converted 
into pasture land, & that the ground 
was improved by tho w^asto. — ^A non. 
(1822), 1 Jo. Ex. Ir. 627, n.— IR. 

945 lil. White v. Walsh 

(1829), 1 Jo. Ex. Ir. 626, n.— IR. 

945 iv. . ] — Waste will bo restrained 

in Chancery, although the act done 
may lead to the improvement of the 
land, if it Immedlatmy occasions any 
damage to the inheritance. — C oppingbr 
V. Gubbinb (1846), 9 I. Eq. R. 804 ; 3 
Jo. & Lat. 397. — IR. 

945 V. .Jj — ^In an action for an 

injunction : — Held : it was open to 
deft, to show that the acts complained 
of wero meliorative waste, 8c if so, 
the ct. would not restrain him by 
Injunction. — ^P almer v. M'Cobmiok 
(1890), 26 L. R. Ir. 110, 120.— IR. 

m. Lease o&niaining penalty clause,] 
-—The ot. will not grant an injunction 
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946* J — Deft. Reid a farm under a twenty- 

one years’ lease from pltf., which contained a 
covenant by the lessee to cultivate the farm in a 
good, proper, & husbandlike manner, according 
to the best rules of husbandry practised in the 
neighbourhood. Deft, claimed the right to erect 
glass-houses on arable land, part of the demised 
premises, &: to cultivate tomatoes, mushrooms, 
grapes, & the like for the London market, a mode 
of cultivation which was being practised on other 
farms in the neighbourhood. Pltf. sought to 
restrain him from so doing : — Held : this mode' of 
cultivation was not prohibited by the express 
provisions of the lease, &; whether it did or did not 
amount technically to waste, it was ** meliorating ** 
waste, in respect of which an injunction ought not 
to be granted, & the action was dismissed with 
costs. — ^Meux V. CoBLEY, [1892] 2 Ch. 253 ; 61 
L. J. Ch. 449 ; 66 L. T. 86 ; 8 T. L. R. 173. 

Annotcdions : — Msntd. Re Morso & Dixon (1917), 87 L. J. 

K. B. 1 ; I. R. Comrs. v. llanaom (1918). 119 L. T. 

369. 

947. .] — A public body in 1844 let for 

ninety-nine years land with buildings on it used 
as barracks to the War Department, who cove- 
nanted to repair, uphold & keep the said mes- 
suages & buildings, & other the demised premises ” 
in all necessary reparations during the term. An 
Act of Parliament passed in 1853 recited that the 
bishop of D. & the public body respectively 
claimed this & other land, that litigation having 
taken place between them, but without any 
decision, they were desirous of preventing further 
litigation & of giving up their interests in the 
property ; & by the Act the property was vested 
in a corpn. managing the S. orphan asylum, freed 
from all claims of the bishop & of the public body, 
“ but subject to the existing leases of the same 
hereditaments or any part thereof.” In 1911 the 
lease of 1844 was assigned to certain river comrs. 
who proposed to connect the demised property 
with their quay by a railway which was to pass 
through a retaining wall on the property & along 
a cutting to bo made thereon. These works 
involved the pulling down of part of the wall, & 
of two small buildings on the land which had been 
erected subsequently to the date of the lease. 
These works would, however, rather improve the 
property than not : — Held : the covenant to 
repair was not a general covenant to repair, but 
one which only concerned the particular premises 
mentioned, & therefore did not include buildings 
erected after the date of the lease, & having regard 
to the term having twenty-seven years still to 
run, any damages recoverable by the reversioners 
for the alteration in wall would be only nominal, 
&> having regard to these things, & to the fact that 
the covenant sought to be enforced was' an 
affirmative & not a negative covenant, & the waste 
complained of was ameliorating waste, an in- 
junction at the suit of the asylum to restrain the 
comrs. from carrying out their proposals would 
not be granted.— Sunderland Orphan Asylum 
V . River Wear Comrs., [1912] 1 Ch. 191 ; 81 
L. J. Oh. 269 ; 106 L. T. 288. 

Equitable waste — ^Destruction of ornamental 
timber.] — Agriculture, Vol. II., pp. 107, 108, 
109, Nos. 896-915. 

.] — SeCf alaOf Nos. 930, 937, 939, ante. 

Cutting down trees.] — See Agriculture, Vol. 
II., pp. 88 et aeq. 


Sbct. 28.— restraint OF LEGAL PROCEEDINGS. 

Sub-sect. 1. — In English Courts. 

A. Civil Proceedings. 

(a) In General. 

948. Mandamus.] — Demurrer to mandamua 
allowed ; so to indictment, information, or pro- 
hibition. 

This ct. has no jurisdiction to grant an injunction 
to stay proceedmgs on a mandamys nor to an 
indictment nor to an information nor to a writ 
of prohibition (Lord Hardwickb, C.). — ^Montague 
(Lord) v. Dudman (1751), 2 Ves. Sen. 396 ; 28 
K. R. 253, L. 0. 

Amiotaiion : — Mentd. R. v» Ambergate, etc. Ry. (1852), 17 

Q. B. 957. 

Proceedings in High Court.] — See Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 41 ; generally^ Practice. 

Jurisdiction of county court to restrain.] — 

See County Courts, Vol. XIII., p. 472, No. 210. 

Proceedings in county court.] — See County 
Courts, Vol. XIII., p. 474, No. 240. 

Proceedings in Mayor’s Court.] — See Mayor’s 
Court, London. 

Proceedings in palatine courts.] — See Courts, 
Vol. XVI., pp. 194, 196, Nos. 985, 1009 et seg. 

Proceedings against officer of the court.] — See 
Courts, Vol. XVI., p. 177, Nos. 825, 826. 

Proceedings in 'police court.] — See Crown Prac- 
tice, Vol. XVI., p. 376, No. 2139. 

Injunction as alternative to writ of prohibition.] — 
See Crown Practice, Vol. XVI., p. 376, Nos. 
2137-2140. 

Proceedings in bankruptcy.] — See Bankruptcy, 
Vol. V., pp. 995, 996, 1018, 1182, Nos. 8128-8130, 
8305, 8307, 9555. 

Proceedings against companies — ^Winding up.] — 

See Companies, Vol. X., pp. 834. 846, 876, 959- 
973, 1011-1015, Nos. .5447-5452, 5576, 5577, 5947. 

Where Crown property affected.] — See Con- 
stitutional Law, Vol. XI., pp. 521, 527, Nos. 
272, 316. 

Proceedings between husband & wife.] — See 

Husband & Wife, Vol. XXVII., p. 548, No. 6000. 

(h) Special Tribunals, 

949. Competency of tribunal.] — ( 1 ) A canal co. 
was authorised by its Act, to purchase the coal, 
which the safety of the canal required to be left 
unworked. The purchase of part was delayed 
many years, & in the meantime a lease had been 
granted by the owner to a coal worker. The co. 
purchased the interest of the owner ; — Held : the 
coal worker was also entitled to compensation. 
No equity can be founded on an allegation that a 
ct. legally consituted is not properly competent 
to decide questions within its jurisdiction ; & 

where the legislature has given jurisdiction to a ct. 
provided by the Act, & has made its decision final, 
if any inconvenience arises from the legal exercise 
of the jurisdiction, the legislature alone can supply 
a remedy. 

(2) A canal Act provided, that in case the co. & 
the coal owner could not agree as to the amoimt of 
compensation for the coal taken for the purposes 
of the canal, it should be settled by a jury sum- 
moned by the conars., whose verdict was ” to^be 
conclusive, & should not be removed, by certiorari 
or other process whatever, into any of the cts. of 
record at Westminster, or any other ct.” A bill 


in the nature of writ of estrepement land where the lease contains a clause act. — ^Molokxy v. Quail (1835), 

to restrain a tenant from turning up imposing an acreable penalty upon the Ir. L. Bcc. N. 8. 107. — IR. 
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Sect. 28. • Mestraini of legal proceedings: Suh-seci, 
A, (b)t & B,; sub-sects, 2 <£? 3. Sects, 29 
<fc30. Bart XI, Sect, 1; Sub-sect, 1,^.] 

was filed, praying an injunction to restrain pro- 
ceedings before a jury, on the ground that deft, 
was entitled to no compensation, & that the special 
jurisdiction provided by the Act was not so con- 
stituted as to be likely to come to a just conclusion : 
■^Held : pltfs. were not entitled to an injunction 
if deft, was entitled to any compensation, tho 
amount of which had to be ascertained ; qu. : 
whether this ct. had any jurisdiction to interfere 
in the matter, if it had clearly appeared that deft, 
was entitled to no compensation. — ^Barnsley 
Canal Co. v, Twibell (1844), 7 Beav. 19 ; 3 
By. & Can. Cas. 471 ; 13 L. J. Ch. 434 ; 40 E. B. 
909 ; affd,, 3 By. & Can. Cas. 485, L. C. 

AmnoUiiiiyn : — As to (1) Rsfd. Jolcey & Eden *8 Exors. v. 
N. E. Ry., [1907] 1 K. B. 402. 

950. Jury to assess damages.] — Barnsley 
Canal Co. v, Twibell, No. 949, ante. 

961. Inclosure commissioners.] — An application 
had been made, imder Inclosure Act, 1845 (c. 118), 
to the Inclosuro Comrs., to inclose certain lands 
alleged by the parties applying to be common 
lands, but alleged by pltf. to be his own exclusive 
propeity. The Comis. had given time to pltf. 
to vindicate his rights, but he brought no action 
at law. He afterwards filed his bill to restrain 
defts. from proceeding before tho Comrs. : — Held : 
this ct. had no jurisdiction to interfere. — TT ar r tw 
V. Jose (1866), 13 L. T. 699 ; 14 W. B. 303. 

952 , .] — Beauchamp (Earl) v. Darby, 

[1866] W. N. 308. 

.]-~^>c, further, Commons, Vol. XI., p. 84, 

Nos. 1027-1029. 

963. Fraud alleged.] — Beauchamp (Earl) v. 
Darby, [1866] W. N. 308. 

B, Criminal Proceedings, 

964. Jurisdiction of court — To restrain pro- 
ceedings — At suit of Crown.] — Pltfs. claiming an 
exclusive right of fishery, brought their bill to be 
quieted^ in tho possession of it, & to prevent 
multiplicity of actions. Defts. by answer insist 
on a custom they have of fishing on the borders of 
their land. Pending the suit, pltfs. indict several 
persons in the ct. of sessions for the city of York 
for fishing under an authority from defts. ; & 
now, upon affidavit that the mayor & aldermen, 
pltfs., are in commission of the peace for York, & 
consequently would be judges of their own case, 
defts. moved for an injunction to stay proceedings 
on these indictments: — Held: though this ct. 
cannot grant an injunction to stay a criminal 
proceeding at the suit of the Crown, so as to re- 


strain the A.-G., yet as this is an indictment for 
trespass in which was no violence, & is to try a 
civil right, which is the subject of an action, it 
can order prosecutor, who is pltf. now before tho 
ct., not to proceed. — York CIorpn. v, Pilkinton 
(1742), 9 Mod. Bep. 273 ; 2 Atk. 302 ; 88 E. R. 
447 ; nom, Pilkington v, York (City),* 1 
Dick. 84, L. 0. 

Annotations: — Distd. Montogrue v. Dudman (1761), 2 Ves. 
Son. 396. Oonsd. & Distd. Saull v. Browne (1874), 10 
Ch. App. 64. Dbtd. Kerr e. Preston Corpn. (1876), 0 
Ch. D. 463. With tho exception of that case before 
Lord Hardwicko, there is no instance in which a ct. of 
equity has interfered in criminal proceedings (Jbssel, 
M.R.). Refd. Re Briton Medical & General Life Assco. 
Assocn. (1886), 32 Ch. D. 503 ; Grand Junction Water- 
works CJo. V. Hampton U. C., [1898] 2 Ch. 331. 

966. Civil proceedings pending.] — 

York Corpn. v, Pilkinton, No. 964, ante. 

956. .] — Unless the cases raised 

& the objects sought are identical the ct. will not 
prevent a pltf. in this ct. from proceeding in a 
criminal ct. against defts. to the suit in this ct. — 
Saull v, Browne (1874), 10 Ch. App. 64 ; 44 
L. J. Ch. 1 ; 31 L. T. 493 ; 39 J. P. 181 ; 23 W. K. 
50 ; 13 Cox, C. C. 30, L. C. & L. JJ. 

Annotatifyns FoUd. Kerr v. ProHton Corpn. (1876), 0 
Ch. L. 463. Distd. Re Briton Medical & General Life 
Assco. Assocn. (1886), 32 Ch. D. 503. Refd. Grand 
Junction Waterworks Co. v. Hampton U. C., [1898] 2 Ch. 
.531. 

957. Indictment.] — Montague 

(Lord) v, Dudman, No. 948, ante. 

968. To restrain proceedings for recovery 

of penalty.]— -A ct. of equity has no jurisdiction to 
restrain crmiinal proceedings for the recovery of a 
penalty imposed by an Act of Parliament for a 
breach of its enactments. A board having statu- 
tory power to consent in writing to a ptSticular 
act is not bound by tacit acquiescence. Pltfs., 
owners of a house & area situate in & fronting a 
street, altered the front of the house by throwing 
out bay windows projecting beyond the street line 
of frontage but not beyond the limits of the area. 
After the completion of the alterations deBs., the 
local authority thi’eatened pltfs. with summary 
proceedings before the justices for the recovery of 
penalties under the Public Health Act, 1875 (c. 56), 
on^ the ground that pltfs. had set forward their 
building without tho written consent of defts. 
under sect. 156 of the Act. Pltfs. then moved 
ex p. for an injunction to restrain defts. from 
taking these proceedings, alleging : (a) as the 

alterations had been made over their own property 
defts. in threatening proceedings were acting 
ultra vires ; (b) defts. having had notice of pltfs.’ 
intention to make the alterations were bound by 
acquiescence ; (c) the justices had no jurisdiction 
as defts. had not made their complaint within six 


part X. sect. 28, SUB-SECT. 1.— 

n. Court of Oimciliation dt Arbitt 
lion.] — ^An agi-ooment was made 1 
an organisation of employees with j 
employer tliat it would not make aj 
further claims on the employer 
**^’ 5 ^ 10 ^ to industrial matters for 
iwriod of three years. Within th 
the organisation commeno 
In the Commonweal 
of Conciliation & Arbitration 
Which further demands were made < 
the employer in relation to IndustrJ 

Bigh Ct. hi 
jurisdiction by injunction to restra 
tho or^nisatlon from Instituting bu< 
proceedings. — Wiujamson W, C 
Ltd. V. Musicians* Union of Au 
tralia (1912), 16 C. L. R. 636.— au 

agreement betwei 
©mployeee Sc i 
gaployer, made at a time Wen the 
^ Industrial dispute extendi] 
beyond the limits of one State to whit 


they are parties, & whifti is intended 
by both of them to be operative only 
au industrial agreement within 
Commonwealth Ck>nciiiation & Arbitra- 
tion Act, 1904-1911, or as an agreement 
^rtifiod Sc filed under sect. 24 of that 
Ac^ is not operative at all If it is not 
such an industrial agreement or Is 
incapable of being certified Sc filed 
undOT sect. 24, & tho High Ct. will not 
Intorfore by injunction to restrain the 
organisation from Including the em- 
plover to proceedings to the Gommon- 
wealth Ct, of Ckinciliatlon Sc Arbitration 
to respect of that dispute. — Austraxjan 
Aobicjultural Co. v, Fbdbrated 

*®'^^M®N*SAflSOCN. 
(1913), 17 C. L. R. 201.— AUS. 


p. U^vthorised proceedings,] — Th< 
p^clple that where a special tri 
bim^ for the ^termtoatlon of an^ 
extets, the ot. should not. as t 
tojunotlon, & to 
applicable whore tho tojuiiotion it 


granted merely for tho purpose of 
preventing unauthorised prooeodings. — 
Pabko. Macdonald (1915), 8 W. W, R. 
431 ; 25 D. L. R. 792.— CAN. 

q. Stewards of racing clvb.] — 
On a motion to rescind an interim 
injunction: — Held: the principles as 
to pecuniary interest whfch apply to 
ordinary judicial bodies are not applic- 
able to the stewards of a racing olub ; 
such stewards constitute a peculiar & 
special tribunal, to which, to the 
knowledge of parties who, by racing 
under its rules, have aooepted such 
tribunal, considerations Sc conditions 
apply which do not exist in ordinary 
judicial bodies ; the possibility that 
the stewards have to decide matters 
to which the interests of the Jockey 
dub are Involved must have been 
anticipated by the parties; suoh an 
interest does not preclude the stewards 
from oonaldering Sc deoldlng a protest. 
In tho absenoe of evidenoo that they 
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months after the alleged offence as required by 
sect. 252 of the Act. Motion refused. — Kerr v, 
Preston Oobpn. (1876), 6 Ch. D. 403 ; 46 L. J. Ch. 
409; 26W. R. 266. 

Annotations : — ^Distd. Be Briton Medical 8c General Life 
Assoe. Assoon. (1886), 32 Ch. D. 503. Consd. Grand 
Junotion Waterworks Co. v. Hampton U. C., [1898] 2 
Ch. 331. Befd. Hedloy v. Bates (1880), 42 L. T. 41 ; 
Barlow tJ. St. Mary Abbott’s, Kensinsrton Vestry (1883), 
31 W. R. 514 ; Preston Oorpn. v. Pullwood L. B. (1885), 53 
L. T. 718 ; Merrick v. Liverpool CJoimn., [1910] 2 (^h. 449 ; 
A.-G. V. Donby, [1925] Ch. 696. Hontd. Re McIntosh & 
Pontypridd Improvements Co., Re Pontypridd (Mill 
Street & Rhondda Road) ImT)rovcment8 Act, 1890, & 
Lands Clauses Act, 1845 (1891), 61 L. J. Q. B. 164 ; 
Yabblcom v. King, [1899] 1 Q. B. 444. 

Proceedings against companies in liquidation 

for penalties.] — See Companies, Vol. X., p. 962, 
Nos. 6591, 


Sub-sect. 2. — In Foreign Courts. 

In general.] — See Conflict of Laws, Vol. XI., 
pp. 444, 477-485, Nos. 1034-1037, 1331-1373. 

Creditors suing abroad — ^Bankruptcy proceedings 
pending.] — See Bankruptcy, Vol. V., pp. 1008, 
1137, Nos. 8219, 8221, 9234. 

Proceedings by & against companies.] — See 
Companies, Vol. X., pp. 795, 880, 960, 963, 1204, 
Nos. 5017, 5981, 0579, 6605, 8525, 8520. 


Sub-sect. 3. — ARBiTRATroN. 

Restraint of proceedings pending arbitration.] — 

See Arbitration, Vol. II., pp. 363, 367, 308, Nos. 
324, 340, 350. 

Restraint of arbitration.] — See Arbitration, 
Vol. II., pp. 377 ei setj. 

Restraint of proceedings to assess compensation.] 

— See Compulsory Purchase of Land, Vol. XL, 
pp. 187, 188. 


Sect. 20.— RESTRAINT OF AGENT FROM 
CONTINUING TO ACT. 

959. Agent given right to reside in premises- 


Notice to quit — ^Refusal to leave.] — Spurgin 
White, No. 907, ante. 


Sect. 30.— OTHER PURPOSES. 

Fraudulent & voidable conveyances — Restraint 
from exercise of power thereunder.] — See Fraudu- 
lent & Voidable Convbyancp.s, Vol. XXV., 
p. 221, Nos. 516, 517. 

Protection of property of bankrupt.] — See Bank 
RUPTCY, Vol. IV., p. 42, Nos. 365, 366. 

Restraint of distress.] — See Bankruptcy, Vol. 
V., pp. 956, 957, 1089, 1094, Nos. 7842-7846, 8913, 
8939 ; Distress, Vol. XVIIT., pp. 394, 396, Nos. 
1360-1370. 

Restraint of negotiation of negotiable instru- 
ments.] — See Bills of Exchange, Vol. VI., pp. 
208, 209, 454, Nos. 1277-1293, 2894. 

Restraint of removal & sale.] — See Bii^ls of 
Sale, Vol. VIT., pp. 131, 132, Nos. 743-753. 

Restraint in relation to burial & cremation.] — 
See Burials, Vol. VII., pp. 528, 549, 550, 555, 
Nos. 78, 275, 279, 316. 

Restraint of publication of letters.] — See Copy- 
right, Vol. Xlll., pp. 200, 201, Nos. 355, 358-373. 

Restraint of disturbance of easements.] — See 
Easements, Vol. XIX., pp. 187-196. 

Restraint from declaring office void.] — See 
Elections, Vol. XX., p. 194, Nos. 1099, 1700. 

Restraint on parental control of children.] — 
See Infants, pp. 256-274, ante. 

Restraint of marriage with infant wards of 
court.] — See Infants, pp. 341, 342, Nos. 2098-2110, 
ante. 

Restraint of infringement of market rights.] — 

See Markets. 

Restraint of receiver acting ultra vires.] — See 

Receivers. 

Protection of receiver in possession.] — See Re- 
ceivers. 

Restraint of solicitor— Renewal of oertiffcate.j — 

See Solicitors. 


Part XI. — Procedure. 


Sect. 1.— PARTIES. 

Sub-sect. 1 .- -Plaintiff. 

A. In General. 

960. Must have sufficient interest — Remainder- 
man — ^Waste.] — The ct. will grant an injunction at 
the suit of a ground landlord to stay waste in an 
under lessee, who holds by lease from the original 
lessor. A remainderman in fee may have an 
injunction to stay waste in the first tenant for life 
notwithstanding an intermediate estate for life. — 
Farrant V. Lovel (1760), 3 Atk. 723 ; 26 E. R. 
1214 ; 8vh nom. Farrant v, Lee, Amb. 105, L. C. 
Annotation : — Consd. Harper v. Aplin (1886), 54 L, T, 38.3. 


901 , & tenants — Ejectment of tenants 

by receiver.] — Motion by a remote remainderman 
&; tenants, to restrain receiver from ejecting 
tenants, refused, witli costs ; their interest not 
being sufficient. — Wynne v. Newborough (Lord) 
(1790), 1 Ves. 164 ; 3 Bro. C. 0. 88 ; 30 E. R. 
282, L. O. 

Annotation : — Mentd. Viola v. Anglo-American Cold Storage 
Co., [1U12] 2 Ch. 305. 

902, Reversioner — Waste.] — Elias v. 

Snowdon Slate Quarries Co., No. 503, ante, 

903 , Trustee — Remaindermen under dls- 

ability — Waste.] — Powys v. Blagrave, No. 944, 
ante. 


had prejudgred the matter, or were 
actuated by improper or discreditable 
inotivaH, or had identified themselves 
with one aspect of the point in dispute 
so as to make it inequitable that they 
should be permitted to decide it, the 
ct. refused to make the interim 
InJ unction absolute. — O'B rikn v, Boylr 
(1893), 13 N. Z. L. R. 69.— N.Z. 

PART XI. SECT. 1, SUB-SECT. 1.— A. 

r. Mwat ha!ve sufficient interest .] — 
DMt. waa engaged in making boilers 


Sc gas receivers, in the manufacture 
of w'hlch it was necessary to join 
together pieces of iron, about an inch 
thick, by rivetlnlr. which produced 
noises, continuing from seven in the 
morning until six o’clock at night, 
rendering the occupation of the house 
of pltt’s wife, which was only 16 feet 
distant. Sc in which they lived, almost 
impossible, Sc seriously interfering 
with her health. Upon a bill filed by 
pltf., the ct. granted an interlocutory 
Injunction restraining deft, from con- 
tinuing the boiler-making in such a 


manner as to be a nuisance to pltf. 
Sc his premises : — Held : reversing 
tills order, the wife was the proper 
person to file the bill, for, as an injury 
to property is the ground of ju^B- 
dictlon in cases of nuisance, the owner 
of the property is the proper party to 
complain. An application made by 
counsel to add the wife as a party, in 
order to meet the difficulty, authonty 
having been given by her, was refused 
on the ground that the suit was not 
merely Improperly constituted, but 
that, the hu^and having no locus 



494 


Injunction. 


Sect, 1. — Parties: Suh-sect 1, A* & B, {a) & (h) L 

964. Judgment creditor — Waste.] — The 

ct. will not grant an injunction to stay waste at 
the instance of a judgment cre(htor, in a suit by 
him against the heir & administrator of the 
debtor. — ^Leake v, Beckett (1827), 1 Y. & J. 
339 ; 148 E. 11. 701. 

966. Agent — ^Waste.] — ^Bill by a purchaser 

from a mtgee. against the mtgor., & A. ms agent, 
who was made a deft., as an accounting party in 
respect of the receipt of rents of the mortgaged 
estate. Pltf. obtained an order for a receiver, Sc, 
before the receiver was appointed, proceeded to 
cut timber upon the estate. An application by A. 
for an injunction against pltf. was i*efused, on the 
ground that A. had no authority from his principal 
to make the application. Sc had no interest in the 
matter. — Hunter v, Nockolds (1840), 16 L. J. Ch. 
320 ; 7 L. T. O. S. 27 ; 10 Jur. 771. 

966. Spes sucoessionis.] — Re Ashton 

(1900), 44 Sol. Jo. 429. 

967. Must rely on own equity.] — The ct. will 
not interfere on behalf of a pltf., who claims relief, 
not through direct equities of his own, but in- 
directly through the equities of other parties, on 
which equities those parties themselves do not 
insist. — Roberts v. Bozon (1826), 3 L. J. O. S. Oh. 
113. 

B. Where Public Interest Affected — Joinder of 

Attorney-General, 

(a) In General. 

See, generally, Crown Practice, Vol.' XVI., pp. 
481 el seq. 

968. Injury of public nature — Attorney- 
General must be a party.] — Pltf. sued, as one of 
the public, to restrain a railway co. from closing 
the railway : — Held : such a suit coidd not be 
maintained. — Thorne v. Taw Vam Ry. Sc Dock 
Co. (1860), 13 Beav. 10 ; 61 E. R. 4. 


.] — (1) Where there has been an 

excess of the statutory powers granted to a co., 
.but no injury has been occasioned to any in- 
dividual, Sc there is none which is imminent or of 
irreparable consequence, the A.-G. alone can obtain 
an injunction to restrain the exorbitance. 

(2) Effect of delay on suit for injunction. 

I cannot avoid being influenced by the delay 
. . • which is calculated to throw considerable 
doubt imon the reality of his alleged injury 
(Lord Chelmsford, C.). — ^Warb v . Regent’s 
Canal Co. (1858), 3 De G. & J. 212 ; 28 L. J. Ch. 
163 ; 32 L. T. O. S. 130 ; 23 J. P. 3 ; 6 Jur. N. S. 

26 ; 7 W. R. 67 ; 44 E. R. 1260, L. C. 

Annotations : — As to Q) Expld. A.-G. v. G. E. Ry. (1879), 11 
Ch. D. 449. Beta. MoOormao v. Queen’s University 
(1867), 15 W. R. 733 ; Lawrence v. West Somerset Mineral 
Ky.. 11918] 2 Ch. 260. Generally, Mentd. A.-G. r. Frimley 
& Farnborough District Water Co., 11908] 1 Ch. 727 ; 
A.’G. 17. Barnet District Gas Sc Water Co. (1909), 101 
L. T. 651. 

970. .] — Public Health Act, 1876 

(c. 55), s. 107, enacts that any local authority may, 
if in their opinion summary proceedings would 
afford an in^equate remedy, “ cause any pro- 
ceedings to be taken ** against any person m any 
supreme ct. of law or equity to enforce the abate- 
ment or prohibition of any nuisance under the 
Act : — Held : such proceedings must be ordinary 
proceedings known to the law Sc in the absence of 
special damage a local authority cannot sue in 
respect of a public nuisance except with the 
sanction of the A.-G. by action in the nature of an 
information. — ^Wallasey Local Board v, Gracby 
(1887), 36 Ch. D. 693 ; 56 L. J. Ch. 739 ; 67 L. T. 
51; 61J. P.740; 36 W. R. 094. 

Annotations : — ^Apprvd. Tottenham U. D. C. v, Williamson, 
[1896] 2 Q. B. 353. Conid. Stoke Parish Council v. Price, 
[1899] 2 Ch. 277. Mentd. Sheringham U. D. C. v. Holsey 
(1904), 91 L. T. 226. 

971 , J — ^ parish council cannot in 

their own name without the A.-G. maintain an 
action to enforce a right of the inhabitants of a 
parish to the use of a well or spring of water. — 
Stoke Parish Council v. Price, [1899] 2 Ch. 


standi, tlio suit had no proper existence 
at all, & another person who hod the 
right could not be substituted for one 
who had not the right to institute 
the proceedings. — H athaway v. Doiq 
(1881), 6 A. R. 264.— CAN. 

t. .] — An Act was passed 

providing for the construction of the 
R. Ily. In pursuance of tlds Act a 
contract was entered into between Her 
Majesty & two of defts., & the contractors 
thereupon proceeded to build the road. 
Pltf., being aware that the route 
conticmplated would cross certain 
lands, purchased them with a view of 
obstructing the building of the road. 
It was not contended that this would 
disentitle him to an injunction, hut It 
was alleged that iie was acting not for 
himself but in reality for a rival railway 
whose liand he was. To show this, 
pltf. was examined & he refund to 
answer several projier Sc material 
cmestions. He appeared to have acted 
through the rival railway’s officials & 
to have reported progress to them ; 
to have made some agreements with 
that CO., giving to it certain privileges 
in respect of the land purchased, but 
the nature of this agreement he refused 
to divulge : in a letter he referred to 
“ the party for whom I have pur- 
chased ” : — Held : pltf. was not entitled 
to an injunction, he being the repre- 
sentative merely of the rival railway 
& not acting on his own behalf. — 


•• franchise of fen 

within certain defined limits wt 
vested by Act of Parliament in 
statutory body of harbor trustei 


who maintained a service of steamers 
for ferry traffic. When the steamers 
were not required for ferry traffic the 
trustees let them out on hire for 
excursion trips beyond the ferry 
limits. A firm of shipowners, who let 
out steamers on excursion trips, & 
who paid rates to the trustees for the 
use of the harbour, brought an action 
of interdict to restrain the trustees 
from so using their steamers : — Held : 
as harbour ratepayers the shipowners 
hod a good title ec interest to sue. — 
Dundee Harbour Trustees v. Nicod, 
[1915] A. C. 550.— SCOT. 

b. Adding plainiijf at trial.] — A 
patentee assimed part of his interest 
to pltf., who idone filed a bill to restrain 
the infringement of the patent. At 
the hearing an objection was taken 
that the patentee was not a party to 
the suit ; but he, by his counsel, 
appearing Sc consenting to be named as 
a pltf. & to be bound by the prooeed- 
Ings in the cause, an amendment In 
tliat respect was directed by the decree 
to be mcule. Sc relief granted as prayed. 
— Yates v. Great western Ry. Co. 
(1877),24 Gr. 495.— CAN. 


o. Absence of necessary party as 
4 J?®*? of claim.] — ^The rule of equity 
is t^t if any person not made a party 
to the suit be a necessary parly in 
WBpoot of any part of the relief prayed 
by the bill, it is ground of demurrer. — 
Atlantic Sc PjftJiPio Teleqrafh Co. e. 
pOM^ON Telboraph Oo. ( 1880 ), 
27 Gr. 592.— <}AN. 


d. Ciwm.] — The Crown, In righi 
of the Dominion, has a right to tak< 
prooeedlngs to rMtraln an individual 


from making use of a provincial grant 
ill a way to embarrass the Dominion 
in the exercise of Its torrltorlal rights. — 
Fabwell V. R. (1894), 22 S. C. R. 553. 

—CAN. 

PART XI. SECT. 1, SUB-SECT. 1.— 

B. (a). 

908 i. Injury of rmhlic nature — 
Attorney-General must be a party ,] — 
In respect of mining for gold by 
strangers upon private land, the A.-G. 
has a right to an account of the gold 
raised, & to stop further mining. The 
owner has a right to restrain it, only 
as far as it injures his enjoyment of 
the surface. — A.-G. v. Scholbs (1803), 
5 W.W. Sc A.’B. 164.— AUS. 

90811. .]— The A.-G. Sc 

freehold owners of land, may join In 
a suit to restrain a trespasser from 
mining for gold on the land. — ^A.-G. 
V. Lansell (1882), 8 V. L. R. 165. — 
AUS. 

908 19. .] — ^ corpn. was, 

under Act of Parliament seised of 120 
sores, upon trust, to lay out Sc maintain 
the same as a public park or pleasure 
ground for the enjoyment Sc recreation 
ot the inhabitants : — Held : an in- 
dividual inhabitant could not sue to 
restrain a misuBe of the park, unless 
specially Injured thereby : but the 

A. -G. must join or be joined. — 
Anderson v. Victoria City Cobpn. 
(1884), 1 B. C. R. pt. 2, 107.— CAN. 

068 iv. —A.-G. u. Vauohan 

Road Co. (1892), 14 P. H. 616.— CAN. 

966 V. - ' — — A.-G. if, Wel- 
LINOTON OOIXXXRY CO. (1903), 10 

B. 0. R. 897.— CAN. 
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277 ; 68 L. J. Ch. 447 5 80 L. T. 648 j 03 J. P. 
602 ; 47 W. B. 668. 

Armotatione : — Oonid. A.-G. & Spalding R. D. C. v. Gamer, 

[1907] 2 K. B. 480. Mentd* Sheringham U. D. C. v. 

Holsey (1904), 91 L. T. 225. 

972. .1 — Public Health Act, 1875 

(c. 65), s. 107, enacts that any local authority may, 
if in their opinion summary proceedings would 
afford an inadequate remedy, ** cause any pro- 
ceedings to be tfi^en ** against any person in any 
superior ct. of law or equity to enforce the abate- 
ment or prohibition of any nuisance ; — Held : such 
proceedings must be ordinary proceedings known 
to the law, & in the absence of special damage a 
local authority cannot sue in respect of a public 
nuisance except by action in the nature of an 
information with the sanction of the A.-G. — 
Tottenham Urban District Council v, William- 
son & Sons, [1896] 2 Q. B. 363 ; 65 L. J. Q. B. 
601 ; 75 L. T. 238 ; 60 J. P. 726 ; 44 W. B. 676, 
C. A. 

Annotations: — ColUld. Stoke Parish Oouncil v. Price, [1899] 

2 Cti. 277. Mentd* Sheringham U. D. C. v. Holsey (1904), 

91 L. T. 225. 

973. .] — Devonport Corpn. v. 

Tozer, No. 74, ante, 

974. .] — This was a motion by pltfs., 

claiming, on behalf of themselves & other the 
burgesses of the borough of Hythe, an injunction 
to restrain the borough council from consenting 
to a bill for the constiniction of certain tramways 
within the borough otherwise than in accordance 
with a certain resolution passed & confirmed by 
the council on Aug. 6, &; Aug. 9, 1905. The pre- 
liminary objection was taken by deft, council that 
this action involving a public & not a private 
injury, the A.-G. should be a party to it : — Held : 
the objection was well fouinded, & the action was 
not properly constituted. — ^Watson v, Hythe 
Borough Council (1906), 70 J. P. 153 ; 22 
T. L. R. 246 ; 4 L. G. R. 340. 

976. .] — Dover Picture Palace, 

Ltd., & Pessers v, Dover Corpn. & Crundall, 
Wraith, Gurr & Knight, No. 243, ante. 

976. .] — Wliere some of the pro- 

visions of an order of the light railway comrs., 
modified & confirmed by the Board of Trade, were 
clearly for the benefit of the public, the fact that 
the same were stated to be inserted for the pro- 
tection of the undertakers did not justify their 
being treated as a mere contract which the parties 
thereto could release or vary ; & the A.-G. was 
therefore held to be entitled to bring an action for 
the protection of the public, their rights not being 
intended to be at the mercy of the parties to the 
contract. — ^A.-G. v. North Eastern Ry. Co., 
[1916] 1 Ch. 905 ; 84 L. J. Ch. 657 ; 113 L. T. 25 ; 
79 J. P. 600 ; 13 L. G. R. 1130, C. A. 

977. Relator Joined as plaintiff.] ~ 

In ^e case of a public nuisance, the A.-G. is 
justified in taking proceedings at the relation of^ 
any person, whether residing near the nuisance 
or not, & whether interested in the property on 
which the nuisance exists or not. The A.-G. & 
the owner of a canal filed an information &> bill 
against a municipal corpn. to restrain them from 


permitting sewage to be discharged into the canal, 

& for an inqui^ as to damages : — Held : the 
A.-G. was justified in taking proceedings at the 
relation of pltf., & pltf. was entitled to an in- 
junction Sn an inquiry as to damages, althou^ 
he had permitted an obstruction to remain in the 
canal whereby the sewage was prevented from 
being carried away by the flow of the water. — 
A.-G. & Dommbs V, Basingstoke Corpn. (1876), 
46 L. J. Ch. 726 ; 24 W. R. 817. 

Annotation: — ^Retd. Glossop v, Heston & Idewortli L. B. 

(1879), 12 Ch. D. 102. 

978. .] — A local authority may 

act as relators in an action brought by the A.-G. 
for the purpose of abating a public nuisance, & 
may themselves maintain an action for damages 
for a nuisance affecting prg^erty of which they 
are the actual owners. — A.-GT. v. Logan, [1891] 2 
Q. B. 100 ; 65 L. T. 162 ; 55 J. P. 615 ; 7 T. L. R. 
279, D. C. 

Annotations : — Coiud. A.-G. & Spalding R. D. C. v. Gamer, 

[1907] 2 K. B. 480. Befd. Wednesbury Corpn. v. Lodge 

Holes Colliery Co., [1907] 1 K. B. 78. 

979. .] — ^Where the relators join 

the A.-G. as co-pltfs., they are entitled on proof of 
special damage to an injunction in their own right 
although they could not have succeeded if the 
A.-G. had not. — ^A.-G. v. Barker (1900), 83 L. T. 
245 ; 16 T. L. R. 502. 

980. .] — ^A special Act authorised 

a CO. to construct & maintain certain waterworks 
within a local board’s district, &, after enacting 
that the powers granted by the Act should cease 
if the works were not completed within a certain 
time, provided that for the protection of the board 
certain provisions as to construction com- 
pletion, faying mains, keeping mains under pres- 
sure, filtration, etc., should have effect. A district 
council, the board’s successors, commenced an 
action, & delivered a statement of claim alleging 
that the co. had committed breaches of the Act, 
& claiming that it should be ordered to keep its 
mains under pressure, & should be restrained by 
injunction from supplying water not properly 
filtered ; — Held : (1) the action was one which 
was not maintainable by the council alone, & the 
A.-G. was a necessary pltf. ; (2) the forms of 
giving leave to join the A.-G. ought to be that the 
coimcil should pay the costs of the action up to 
the time of & mcluding those of joining hun as 
co-pltf. — A.-G. V. Pontypridd Waterworks Co., 
[1908] 1 Ch. 388 ; 77 L. J. ai. 237 ; 98 L. T. 275 ; 
72 J. P. 48 ; 24 T. L. R. 196 ; 6 L. G. R. 39. 
Annotation : — As to (1) Refd. A.-G. v. N. E. Ry., [1915] 1 Ch. 

905. 

Obstruction of highways.] — See Highways, 

Vol. XXVI., pp. 460 et seq. 

(6) When Joinder Dispensed witlu 
i. In General, 

981. When dispensed with.] — Pltf. may sue in 
respect of a public right without joining the A.-G. 
first, where the interference with the public right 
is such that some private right is interfered with ; 
&; secondly, where no private right is interfered 
with but pltf. in respect of his public right suffers 


PART XI. SECT. 1, SUB-SECT. 1.— 
B. (b) (i). 

981 i. When dispensed wUh .] — ^To a 
bill filed by the mimioipal oounoll of 
an inoorporated town to prevent an 
injury to the property of the muni- 
olpality, the A.-G. is not a necessary 
party. — Gublph Town v. Canada 
Co. (1854), 4 Gr. 632.— CAN. 

981 li, .]— ELWORTHTe. Victoria 

CJrry Corpn. (1896), 5 B. 0. R. 123,— 


981 ill. 


-.] — ^In an action for 


spocifio performance on an agreement 
between a tramway oo. & a municipal 
corpn., & to enforce the agreement 
by injunction it is not necessary to 
make the A,-Q. of the Province a 
party. — Hamilton Street Ry. Co. 
V. City of Hamilton (1906), 39 S. C. R. 
673.---CAN. 

981 iv. .] — When a municipal 

oounoll proposes to make a payment of 
money beyond its powers, any rate- 


payer may bring an action for an 
miunction to prevent such payment, 
without the intervention of the A.-Q.-r- 
Davis v. City of Winnipeg (1914), SB 
W. L. R. 93.— CAN. 

981 V. .] — ^The A.-G. is not a 

necessary party upon a motion for 
an interim injunction brought by a 
ratepayer & made on his own behalf 
8c on behalf of all the other ratepayers 
to prevent the oounoll from submitting 
a local option bye-law to the electors. — 
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Injunction. 


8ecU 1, — Parties: Svb-seci, 1> B* (h) t., iL & m»] 

special damage peculiar to himself from the 
interference with the public right. — ^Boyce v. 
Paddington Borough Councid, [1903] 1 Ch. 
109 ; 72 L. J. Ch. 28 ; 87 L. T. 664 ; 67 J. P. 23 ; 
61 W. R. 109 ; 19 T. L. R. 38 ; 47 Sol. Jo. 60 ; 
1 L. G. R. 98 ; on appeah [1903] 2 Ch. 656, C. A. ; 
8vh nom, Paddington Corpn. v. A.-G., [1906] 
A. C. 1, H. L. 

AnTiotations : — Bstd. Hurley v. Stepney B. C. (1923), 67 
Sol. Jo. 767. Mentd. Heath's Garagro v. Hodges (1015), 
14 L. G. R. 195. 


ii. Where Private Right Interfered loith, 

982 . Private interest must be shown — Sub- 
stantial damage.] — ^A ry. co. purchased a part of 
pltf.’s land, the value being settled by arbn. 
The CO. entered, & were proceeding to make their 
line in a manner which clearly exceeded their 
powers of vertical deviation. Pltf. filed his bill, 
alleging injury, &, praying an injunction : — Held : 
a pltf. ought to satisfy the ct. that he has sus- 
tained substantial damage from the violation of a 
legal right, in order to entitle himself to an in- 
junction. — Holyoake v. Shrewsbury & Bir- 
mingham Ry. Co. (1848), 5 Ry. & Can. Cas. 421 ; 
11 L. T. O. S. 489, L. C. 

Annotations : — Reid. Wintlo v. Bristol & South Wales Union 
Ry, (1862), 6 L. T. 20; Grand Junction Canal Co. v, 
Shugar (1871), 6 Ch. App. 483. 

983 . .] — Persons obtaining from the 

legislature power to interfere with the rights of 
property are bound strictly to adhere to the powers 
so conceded to then, to do no more than the 
legislature has sanctioned, & to proceed only in 
the mode which the legislature has pointed out ; 
but, except in a proceeding at the instance of the 
A,-G., any one seeking the assistance of a ct. of 
equity, to restrain the violation of such a contract 
with the legislature, is bound to show that he has 
a private interest in the matter. Therefore, where 
a waterworks Act empowered a co. to divert the 
water of a stream, without limit as to quantity, 
by means of an open channel filled with loose 
stones, & they were diverting it by means of a 
culvert ; — Held : another co. who were entitled 
to the water of a stream into which the diverted 
stream had flowed were not entitled to an injunc- 
tion to restrain a violation of the terms of the Act 
as to the mode of diversion. — ^Liverpool Corpn. 
V, Chorijey Waterworks Co. (1852), 2 De G. M. 
& G. 852 ; 42 E. R. 1106, L. JJ. 

Annotations : — Distd. Cromford & High Peak Ry. v. Stock- 
port, Difiley & Whaley .Bridge Ry. (1857), 24 Bcav. 74. 
Apld. Marriott v. East GiiuMtoad Gas & Water Co., [1009] 
1 Ch. 70. Mentd. A.-G. v, Sheffield Gas Consuniers Co. 
(1853), 3 De G. M. & G. 304. 

984 . -.] — Defts. were by Act of Parliament 
authorised to make a short line uniting their main 
line with pltfs.* lino, but the Act prohibited defts. 
opening their main line imtil the junction should 
be completed. In default of defts. making the 
jimction within a specified time, pltfs. were 
authorised to make it. Defts. proposed opening 
their main line before the completion of the 
junction ; — Held : pltfs. had a sufficient interest 
to entitle them to an injunction to prevent this 
proceedi^, & it was not necessary to resort to an 
information for that purpose, & an injunction was 
panted, although the delay in opening the main 
line might be prejudicial to the pubSc. — C bom- 


pord &> High Peak Ry. Co. v. Stockport, Disi:.ey 
& Whaley Bridge Ry. Co. (1867), 24 Beav. 74 ; 
29 L.. T. O. S. 246 ; 21 J. P. 468 ; 3 Jur. N. S. 628 ; 

5 W. B. 636 ; 53 E. R. 285 ; on appeal^ 1 De G. & J. 
326, L. JJ. 

986 . .] — Where pltf. suffers a particular 

injury from the obstruction of a public way a bill 
for an injimction will lie &: the A.-G. need not be 
a party. — Cook v, Bath Corpn. (1868), L. R. 6 Eq. 
177 ; 18 L. T. 123 ; 32 J. P. 741. 

AnnouitUms : — Refd. A.-G. v. Lonsdale (1868), L. R. 7 Eq. 
377 ; Vemon «. St. James, Westminster, Vestry ^1880), 
16 Ch. D. 449. 

986 . .] — Where the promoters of a public 

undertaking have statutory authority to interfere 
with private property on certain terms, any person 
whose property is interfered with by virtue of that 
authority has a right to require that the promoters 
shall comply with the letter of the enactment so 
far as it makes provision on his behalf. No ct. 
can remodel arrangements sanctioned, or relax 
conditions imposed by Act of Parliament. 

A local Act empowered comrs. to take water 
from a river for the supply of a township on con- 
dition of their executing certain works & (inter 
alia) a reservoir to supply compensation water to 
mill owners & a conduit, the reservoir to be con- 
structed by an embankment across the river. 
The Act & the relative plans & sections described 
the position of the reservoir, its contour & capacity, 

6 the height of the embankment & provided that 
in constructing the authorised works the comrs. 
might subject to the provisions of the Act deviate 
from the lines of the works to any extent not 
exceeding the limits of lateral deviation shown on 
the deposited plans & from the levels shown on 
the deposited sections, in the case of the reservoir 
to any extent of lessor height which would enable 
the comrs. to give a sufficient supply of water for 
compensation purposes ; but the comrs. should 
not in the exercise of the power of lateral deviation 
thereby given construct any embankment or wall 
of any reservoir of a greater height above the 
general surface of the ground than that shown on 
the plans with reference to the corresponding 
embankment or wall & 6 feet in addition. In 
constructing the reservoir the comrs. curtailed 
it by more than one-third of its length & nearly 
two-thirds of its capacity & placed the embank- 
ment higher up the river than the point fixed by 
the Act & so that the capacity could not be enlarged 
in the event of the supply of compensation water 
proving insufficient. In constructing the conduit 
the comrs. disregarded in material points the 
directions of the Act as to the course & serviceable- 
ness of the conduit & constructed a conduit which 
they alleged was “ a substantial equivalent ” to 
the mill owners. The mill owners having brought 
an action against the comrs. ; — Held : though no 
actual damage was proved the mill owners were 
entitled to a declaration that the reservoir & 
conduit were not in accordance with the provisions 
of the Act, & to an injunction restraining the comrs. 
from taking or using the waters of the river or from 
interfering with the flow of the river otherwise 
than as authorised by the Act. — ^Herron v. Rath- 
mines & Rathgar Improvement Comrs., [1892] 
A. C; 498 ; 67 L. T. 658, H. L. 

AniMtations: — Refd. Flelden v, Morley Ooppn. (1898), 14 
T. L. R. 566 ; A.-G. Frimley & Famborough Water 
Oo., (1908] 1 Oh. 727. Mentd. The JohanneBburg. [1907] 
P. 65 ; A.-<J. V. Barnet DlBtriot Gas & Water Co. (1909), 
101 L. T. 651. 

restrain a municipality from doing an 
act ultra vires its powers. — S tbbvks 
V. Monoton (1914), 14 E. L. R. 321 ; 
17 D. L. R. 5te.--^AN. 


Stephenson v. Cowan (1914), 30 
W. L. H. 297 ; 7 W. W. R. 772 ; 25 
Man. L. R. 67 ; 20 D. L. R. 6()6.— 

OAN. 


I Ti- ratepayer has i 

rlgrt, without the interposition of th( 
A.-G. to bring an action on behidf o 
hhnself 6c ail other ratepayers t< 
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987* .] — An owner of premises abutting 

on a highway enjoys as a private right the right 
of access from his own premises to the highway & 
any interference with that access is an interference 
with a private right. 

Pltfs. have a special & individual interest in the 
public right to this portion of the highway & they 
are entitled to sue without joining the A.-G. 
because they sue in respect of that individual 
interest (Buckxby, J.). — Chaplin (W. H.) & Co., 
Lti>. V, Westminster Corpn., rigoi] 2 Ch. 320 ; 
70 L. J. Ch. 670 ; 85 L. T. 88 ; ‘ 66 J. P. 661 ; 40 
W. R. 586 ; 17 T. L. R. 676 ; 46 Sol. Jo. 607. 

Annotations: — Refd. Boyco v. Paddington B. C., [19031 1 
Oh. 109 ; Anglo-Algorian S.S. Co. v, Hoiddcr Line (1007), 
77 L. J. K. B. 187. 

988. •] — An urban district council can in 

their own name, without the A.-G., maintain an 
action for damages for the removal of a post put 
up by them in the centre of a public footway so 
as to prevent it being used for wheeled traffic & 
for an injunction. — Siierinqiiam Urban District 
Council v, Holsey (1904), 01 L. T. 225 ; 68 
J. P. 395 ; 20 T. L. R. 402 ; 48 Sol. Jo. 416 ; 2 
L. G. R. 744. 

AnnoUition : — CoDSd. A.-Cl. & Spalding II. D. C. v. Garner, 
11907] 2 K. B. 480. 

989. Slight damage.] — Wateiworks Clauses 
Act, 1847 (c. 17), s. 28, merely enables a water 
CO. to lay pipes under streets in connection with 
the undertaking authorised by their special 
Acts, & if they are being laid in connection with 
unauthorised works the owner of the soil can sue 
the water co. in trespass, raise the question of 
ultra vireSf & obtain an injunction without joining 
the A.-G. The fact that the damage is small is 
immaterial. — Marriott v. East Grinstead Gas 
& Water Co., [1909] 1 Ch. 70 ; 78 L. J. Ch. 141 ; 
99 L. T. 958 ; 72 J. P. 509 ; 25 T. L. R. 59 ; 7 
L. G. R. 477. 

Annotations : — Reid. A.-G. v. Barnot Dintrict Gaa & Wat4?r 
Co. (1909), 74 J. 1*. 1 . Mentd. Schwodcr v. Worthing Gas, 
Light Coko Co. (No. 2), [1913] 1 Ch. 118. 


iii. On Proof of Special or Particular Damage, 

990. Necessity for special damage.] — (1) Whore 
an injury i^ done to the public generally by a 
nuisance, & to persons individually, the latter may 
maintain a bill, without making the A.-G. a party 
thereto. 

(2) The ct. will, in some cases, by means of an 
injunction in a negative form, compel parties who 
have begun to take away the rights of others, in 
some measme to restore them before the hearing 
of the cause. — Spencer v, London & Birmingham 
Ry. Co. (1836), 8 Sim. 193 ; 1 Ry. & Can. Cas. 
159; 7L. J. Ch. 281; 59 E. R. 77. 

Annotations: — As to (1) FoUd. Soltau v. Do Hold (1851), 2 
Sim. N. S. 133 ; Cook v, Bath Corpn. (1868), L. B. 6 £q. 
177. Comd. A.-Q. V, Lonsdale (1868), L. II. 7 Eq. 377 ; 
London Assoon. of Shipowners & Brokers v, London & 
India Docks Joint Committee, [1892] 3 Ch. 242. Refd. 
Thome v. Taw Vale Ry. & Dock Co. (1850), 13 Boav. 10. 
As to (2) Refd. Lond v. Murray (1851), 17 L. T. O. S. 

991. *.] — Where an individual sustains 
special damage from a nuisance, he may file a bill 
to restrain it, without making the A.-G. a party. — 
Sampson v. Smith (1838), 8 Sim. 272 ; 7 L. J. Ch. 
260 ; 2 Jur. 563 ; 69 E. R. 108. 

Aimotations : — ^FdUd. Soltaii v. Do Held (1851), 2 Sim. N. S. 
133. Coned. London Assoon. of Shipowners Sc Brokers e. 
London 3c India Docks Joint Committee, [1892] 3 Ch. 242. 
Retd. Loud V, Murray (1851), 17 L. T. O. S. 248. 

992. .] — ^A bill may be filed to restrain a 

public nuisance, without making the A.-G. a 
party, if pltf. sustaina special damage from the 

J. — ^voL* aocvin. 


nuisance. — S oltau v. De Heej> (1851), 2 Sim, 

N. 8. 133 ; 21 L. J. Oh. 153 ; 16 Jur. 326 ; 61 
E. R. 201. 

Annotations: — ^Refd. Crump v, Lambert (1867), L. R. 3 Eq. 

409 ; Walker v. Brewster (1867), L. R. 5 Eq. 25 ; A.-Q. 
e. Cambridge Consumers Gas Co. (1868), 4 Oh. App. 71 ; 
Gort V. Clam (1868), 16 W. R. 569 ; Inohbald v. Robinson, 
Inohbald v, Barrington (1868), 20 L. T. 109 ; Harrison v. 
Good (1871), 24 L. T. 263 ; Roskell v. Whitworth (1871), 

19 W. R, 804 ; Gaunt v, Fynney (1872), 8 Ch. App. 8 ; 
Winter v. Baker (1887), 3 T. L. R. 569. Mentd. R. v. 
Lister & Biggs (1857), Dears 3c B. 209. 

993. Action by rival corporation.] A 

public CO. exceeding its legislative Umits cannot be 
restrained by injunction at the suit of a rival co., 
which does not allege that it has sustained some 
private injury by such excess, though the acts 
complained of may be injurious to the public 
interests. — S tockport District Waterworks Co. 

V, Manchester Corpn. (1862), 7 L. T. 545 ; 9 
Jur. N. S. 266 ; 11 W. R. 156, L. C. 

Annotations : — Folld. Pudsey Coal Ga« Co, v. Bradford Corpn. 
(1873), L. R. 15 Eq. 167. CoDSd. Dover Piotnro Palace Sc 
Peseers v. Dover Corpn. Sc Crundall, Wraith, Gurr Sc 
Knight (1913), 11 L. Q. U. 971. Refd. Proston Corpn. v, 
Fiillwood L. B. (1885), 63 L. T. 718; Dundee Harbour 
Trustees r. Nicol, [1915] A. C. 550. 

994. .] — A municipal corpn. having, 

under the provisions of an Act of Parliament, 
bought up a gas co. which previously supplied 
gas to the borough, & which had compulsory 
powers for the purpose within the borough, com- 
menced supplying gas to an adjoining township, 
in which another gas co. already existed having 
similar powers, within the township. The gas co. 
of the townsliip having filed a bill against the corpn. 
to restrain them from supplying gas within the 
township, & alleging, as a personal injury which 
entitled them to maintain their suit, that the 
corpn. had contracted to supply gas to a particular 
manufactory within the township which otherwise 
they must have supplied, & that they had thereby 
been deprived of the profits arising from the supply 
of gas to the manufactory, & that great loss would 
be sustained by them ; — Held : the injury alleged 
was not such os entitled pltfs. to maintain the suit. 
— ^Pudsey Coal Gas Co. v, Bradford Corpn. 
(1873), L. R. 15 Eq. 167 ; 42 L. J. Ch. 293 ; 28 
L. T. 11 ; 37 J. P. 340 ; 21 W. R. 286. 

Annotation : — Refd. Prcstoii (^orpn. v. Full wood L. B. (1885), 
53 L. T. 718. 

996. •.] — A local board of health entered 

into ao agreement with a sewage co., in pursuance 
of which they afterwards granted a lease to the co. 
of the sewage works of a town, & of a plot of land, 
for a term of fourteen years, the co. covenanting 
that they would during* the term keep the outfall 
of the works, with the engines, pumps, & apparatus, 
in proper working order, so as to admit of the free 
flow of the sewage through the sewers communicat- 
ing with the works, & so that the same might not 
at any time be stopped. To a bill by the local 
board against the co., complaining that the 
company’s works wore insufficient to treat the 
sewage successfully, that they were pumping only 
a portion of the sewage out of the sewers, and were 
damming up or heading back the residue in the 
sewers, so as to be a nuisance to the inhabitants 
of the town, & that pltfs. were beiujg threatened 
iwith procee^gs, & praying for an injunction to 
restrain defts. from permitting the sewage ^ 
remain in the sowers, so as to be a nuisance or 
damage to pltfs. & from damming up or heading 
back the sewage in the sewers, defts, demurred, 
on the grounds that the ct. could not superintend 
the proper performance of the works ; that pltfs* 
had alleged no special damage ; & that it was not 

the practice of tne ct. to restrain the infringement 

• 
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Sect, 1. — Partiea: Sub-sect* 1, B, (d) iii., C. 
sub-sect. 2. Sect. 2 : 8ub-sect._ 3 , A 

of a public right at the suit of a corpn., except at 
the instance or in the presence of the A.-G. 
Demurrer overruled, & injunction granted. — 
Nuneaton Local Board v. General Sewage Co. 
(1876), L. E. 20 Eq. 127 ; 44 L. J, Ch. 661. 

AnnoMiona: — Diitd. Wallasoy L. B. v. Qraoey (1887), 36 

Ch. D. 593. Befd. StreUey v. Pearson (1880), 43 L. T. 165. 

996. -.1 — A dock co. having, under its 

special Act & Harbours, Docks & Piers Clauses 
Act, 1847 (c. 27), s. 83, power to make regulations 
& bye-laws, issued a compulsory code of regula- 
tions for shipowners using the docks ; but these 
regulations were not confirmed as “ bye-laws ** in 
manner prescribed by Harbours, Docks & Piers 
Clauses Act, 1847 (c. 27), s. 85. Certain accom- 
modation provided for by the regulations, such as 
the appropriation of particular berths at the 
option of any shipowner upon certain specified 
terms, were in excess of what was required by 
statute to be provided by the dock co., & certain 
rates & charges imposed by them were beyond the 
co.’s statutory powers. A firm of shipowners 
which, prior to the issue of the regulations, had 
been in the habit of usin^ the docks & having 
particular berths appropnated for their ships, 
finding that the terms imposed by regulations for 
such accommodation caused them inconvenience 
& increased expense, brought an action, by them- 
selves as individuals, against the dock co., for a 
declaration that the regulations were altogether 
invalid until confirmed as required by statute. A; 
also an injunction by way of consequential relief ; 
a trade protection assocn. of shipowners, of which 
the firm & other shipowners were members, but 
which owned no ships themselves, being made 
co-pltfs. : — Held : (1) pltf. assocn. had no locus 
standi, not being themselves shipowners, & not 
being entitled to sue as agent for their members ; 
A (2) pltf. firm, suing as individuals, A not by the 
A.-G. as representing the public, were bound to 
prove special damage by the issue of the regula- 
tions, A this they had failed to do, inasmuch as 
any accommodation provided by the dock co. 
beyond the statutory requirement must be a matter 
of agreement between the firm A the dock co. — 
London Assocn. of Shipowneks A Brokers v. 
London A India Docks Joint Committee, [1892] 
3 Oh. 242 ; 62 L. J. Ch. 294 ; 67 L. T. 288 ; 8 
T. L. B. 717 ; 7 Asp. M. L. 0. 195 ; 2 B. 23, 
0. A. 

Annotations: — Mentd. Barraclough v. Brown. [1897] A. C. 
615 ; Guaranty Trust Ck>. of New York v. Hannay, [1915] 
2 K. B. 536 ; Re <i3ay, Clay v. Booth, Re A Deed of In- 
demnity, [1919] 1 C!h. 66. 

997. Statutory provision for protection of 

pltf.] — ^A co. were prohibited from makiTig ' a railway 
from the station at or near Grange-lane to or to 
communicate with Woodside Perry imtil a branch 
railway should have been made from the ma jp lino 
to Birkenhead A Tranmere Fences. The declara- 
tion alleged that defts. wrongfully A fraudulently, 
A for the purpose of evamng a [private] Act 
opened a railway from the station at Grange-lane 
to A to commimicate with the shore of the Mersey, 
in the township of Birkenhead, between Woodside 
Ferry A Birkenhead Ferry, A near Woodside 
Ferry, A conveyed pa^ngers A merchandise along 
the same to the station at Graxuj^e-lane, althoufl^ 
no branch railway had been made from the m^ 
line to Tranmere Ferry, in contempt of the Act of 
Parliament A to pltf.’s damage of i^0,000. On a 
demurrer i~Held : the declaration was bad 
aa it did not contain any averment that defts. 


naade a railway to or to communicate with Wood- 
side Ferry, or anything necessarily equivalent to 
such an averment. But if it had contained such 
an averment, the action might have been sustained 
without any allegation of special damage, the act 
prohibited not being one merely affecting the 
public, but an act obviously prohibited for the 
protection of one particular indi^dual. — Chasiber- 
LAiNE V. Chester A Bibkenhead By. Co. (1848), 
1 Exch. 870 ; 18 L. J. Ex. 494 ; 11 L. T. 0. S* 
270; 164E. B. 371. 

993 , ,] — The comrs., imder a local 

improvement Act, were empowered to make new 
sewers, but prohibited from making any new 
sewer to drain into the river B. above a certain 
point: — Held: (1) they ought to bo restrained, 
at the suit of the private owners of a weir in A 
part of the soil of the river below that point, 
from enlarging A deepening an old sewer running 
into the river above ihat point, so as to make it 
virtually a new sewer ; (2) pltf.’s suit being based 
upon their statutory rights, was maintainablo 
without making the A.-G. a party thereto, or 
priving special injury. — Holt v. Bochdale Corpn. 
(1870), L. B. 10 Eq, 364 ; 39 L. J. Ch. 761 ; 23 
L. T. 43 ; 36 J. P. 6 ; 18 W. B. 886. 

999. .] — ^A private Act of Parliament 

authorising the construction of tramways in the 
boroughs of P. A D., provided that, without the 
consent of the corpus., the co. should not use for 
traffic any one of the tramways until the whole 
were completed ; A in case either corpn. com- 
plained to the Board of Trade that this provision 
was not complied with, the board should make 
inquiry A give relief accordingly : — Held : the 
jurisdiction of this ct, to grant relief was not 
ousted in favour of the Board of Trade, A one of 
the boroughs was entitled to relief for a breach of 
the provisions without joining the A.-G. A without 
showing special damage. — Devonport Corpn. v, 
Plymouth, etc. Tramways Co. (1884), 62 L. T. 
161 ; 49 J. P. 406, C. A. 

1000. Special powers entrusted to public 

body.] — In an action for an injunction to restrain 
deft. CO. from preventing gas examiners from 
making tests on Simdays : — Held : the London 
County Council as the body entrusted by a private 
Act of Parliament with control A management of 
the testing places provided by the co. were proper 
pltfs., A therefore it was not necessary that the 
action should be brought by the A.-G. — ^London 
CJounty Council v. South Metropolitan Gas 
Co., [1904] 1 Ch. 76 ; 73 L. J. Ch. 136 ; 89 L. T. 
618 ; 68 J, P. 5 ; 62 W. B. 161 ; 20 T. L. B. 83 ; 
48 Sol. Jo. 99 ; 2 L. G. B. 161, C. A. 

C. Infants. 

Injunction at suit of infant en ventre sa m^re.]— 

See Infants, p. 295, Nos. 1609, 1610. 

D. Married Women. 

See Husband A Wife, Vol. XXVII., pp. 24^ 
261, 


Sub-sect. 2. — Deb*endant. 

Parties against whom injunetlon maybe granted. 

— See Part IX., ante. 

When whole Interest parted with*}— Par 
1X.« sect. 8, ante* 

Quia ttmet aettons*]*--*'^ Part VI,, ante. 
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SfiJOT. 2.— THE APrUCATtON. 

SUB^SBOT. 1. — ^By AoTTOK. 

A, In General. 

1001. tndonemeni of claim on writ — ^Kecesslty 
for.] — ^Pltf. shoiild indorse his writ with a claim 
for an function or receiver when the obtaining* of 
either is a substantial object of his action, 

A. & B* were entitled under a w^ to certain 
personalty in equal shares. A., as sole exor* of 
testator, adverti^d part of the personalty for sale, 
& intended, it was stated, to go abroad. B., 
thereupon, broi^ht an action asking in the indorse- 
ment of the writ for administration only : — JSeld : 
on an ea; p. application, B. might amend the in- 
dorsem^t by askii^ for a receiver & for an 
injunction to restrain the intended sale. — Cole- 
bourne V. COLBBOURNB (1870), 1 Ch. D. 690 ; 45 
L. J. Ch. 749 ; 24 W. B. 235 ; 2 Char. Pr. Cas. 197. 

1002. Particulars.] — Re Myers’ Patent 

(1882), 20 Sol. Jo. 371, C. A. 

1008. Where injunction not speciflcally claimed 
— Leave to amend granted.] — Order for amend- 
ment without costs, requiring no further answer ; 
the amendment was, by inserting prayer for in- 
junction : — Held : deft, might answer. Proper 
injunction cannot be granted, unless expressly 
prayed by the bill. — Savory v. Dyer (1749), Amb. 
70; 27 E. B. 41, L. C. 

Ar^taiiona: — Distd. Wood v. Boadoll (1829), 3 Sim. 273. 

Bald. IltiSBoll V. L. C. & D. Ry. (1863). 4 Gifl. 403. 

1004. Ex parte.] — Colbbournb v. 

CoLEBOtJRNE, No. 1001, ante. 

Court may grant— At hearing.]- 
Devise to A. & her hrirs for ever, “ in the fullest 
•conOdence, that after her decease she will devise 
the pr€>perty to my family,” being restrained to an 
estate for life by decree at the Bolls, the devisee 


was enjoined from cutting timber pending an 
appeal. 

With regard to the injunction thete is a dis- 
tinction upon the practice ; generally, if the bill 
does not pray an injunction, pltf. cannot move for 
an injunction under the prayer for general relief ; 
but if, after a decree for an accoimt imder a bUl 
foreclosure, the mtgor. attempted to cut 
timber, the ct. would enjoin him, though there was. 
no prayer for that (Lord Eldon, C.). — ^WraaiiT v. 
Atbcyns (1818), 1 Ves. & B. 313 ; 85 K B. 122^ 
L. C. 

Annotationa: — Consd. RuBsell v. L, C. & D. liy. (1863), 42 

Gift. 403. Mentd. Heneage r. Andover (1822). io- Pricor 

230 ; Blake v. Peters (1863). 1 De G. J. & Sm. 345. 

. 1006. .] — After a decree in a 

foreclosure suit a mtgor. in possession began to 
commit waste : he was restrained by injunction 
though no injunction was prayed by the bill. — 
Goodman v, Kinb (1846), 8 Beav. 379 ; 60 B. B. 
149. 

1007. .] — On looking at the 

prayer of the bill I do not find that it distinctly 
& specifically prays to restrain deft, from setting 
up any outstanding legal estate ; but neverthe- 
less 1 think that it is quite clear the whole object 
of the proceeding would be defeated if any such 
outstanding term could be set up. I must con- 
sider this case as one of the few exceptions which 
there are to the rule that in ordel^ to obtam an 
injunction there must be a distinct prayer for it 
in the bill (Lord Langdale, M.R.). — ^Blombteld 
V. Eyre (1846), 8 Beav. 250 ; 14 L. J. Oh. 260 ; 9 
Jut. 717; 60 B. B. 99. 

Annotationa : — Mentd. Howard r. Shrewsbury (1874), L. R. 

17 Eq. 378 ; Wall v. Stanwick (1887), 34 Ch. D. 763. 

1008. -.] — ^At the hearing an in- 
junction may be granted although not prayed for 


PART XI. SECT. 2, SUB-SECT. l.—A. 

a. Application eaac'ntial.] — ^Aninjimc- 
ttiua cannot be granted where none is 
prayed for. — Reid v. Gibson, 17 C. L. T. 
Ooc. N. 228.— CAN. 

f. Applicaiion, muat be specific,] — 
An injunction must be speoihcaliy 
prayed for, & Will not ho granted under 
the general prayer for relief. — 
McKinnon e. MoDouoall (1879), 
R. E. D. 342.— CAN. 

to purpose of injunc- 
tion.] — ^Action to restrain defts. nom 
interfering with or removing a fence 
alleged by pltfs. to bo the western 
boundary of lot 26 of which lot they 
were the owners. Defts. by oounter- 
olaim asked that pltfs. be ordered to 
remove the fence : — HeH : both parties 
had failed to prove the location of the 
western boundary of lot 26. & that 
omia was on pltfd. — Lake Erie 
Excursion Go. e. Bertie (1912), 23 
O. W. R. 94; 4 O. W. IST. Ill; G 
D. li. R, 853.— CAN, 
h. When appliXioHon mcide.] — Injunc- 
tion being prayed for In the pray^ 
for process is sufficient. — Ojlarxe v. 
Miners (1844). 2 0. S. 1.— CAN. 

k. NeceaaUp for filing of bill.] — ^A 
notice of motion for partiUon having 
been served, pltf. moved for an 
injunotlon restraining deft, from 
ooUeotli^ rents 8c for a reoeiver. It 
appearea that deft, was a stranger 
Whoee right to be in possession was 
denied : — Beld : that no relief oopld 
be had against him without bill filed. — 
V. WRiOKT (1879), 8 P. R. 198. 


L — ^ Ualest wpenf.] — Aai In- 
will not be granted on affi- 
teiti wiMMmt bilL nalesB It appears 
tkm iB megent naoiBsRy for It.— 
OoaUN V. Goblek (1888), 27 N. B. R. 
d2L--CAILj 


m. Where applvcalion & bill in- 
coTwisteni.] — ^An injunction was refused, 
the allegation & prayer of the bill having 
been frcimed with a view to relief on 
other grounds than those upon which 
the aralication was founded, although 
the affidavits in support of it would 
warrant the injunction. — Eiv v, Wu.- 
aoN (1859), 7 Gr. 103.— CAN. 

n. Where biU defectite.] — An in- 
junction may be granted in a proper 
case, though the bill is defective in 
rosi)wt of parties & form. — Dumble v. 
Peterborough & Lake Chemung Ry. 
Co. (1865). 12 Gr. 74.— GAN. 

o. When only injunction appHed 
for — Or wiih further reiief.] — ^Where an 
injunction only is claimed, the pro- 
ceedings must be by motion under 
rr. 466 & 457 of the Code. If an 
injunction is claimed with further or 
other relief the case oomes under r. 463, 
& the proceeding may be by writ & 
trial in the ordinary course. — ^MAN8FOBt> 
e. R<^ (1886), 4 N. Z. L. R. 290 (S. C.). 
— ^N.2. 

? . No other remedy 

^ower to amend application .] — ^No 
relief beyond the Issue of an injunction 
Sc costs can be claimed in a statement of 
claim fof an Injunction filed & served 
without writ under rr. 452 & 456. 
The ct. has power to amend in such a 
oase under r. 265 ; & pltf. was allowed 
to amend by abandoning a claim for 
relief other thaa the injunction. — 
Ck)LBaRovB V. Young (10^, 22 N. Z. 
L. R. 491.— N.Z. 

gs Abaenee of defendant — Effect of 
^-prounda for application inadeffiede.}^ 
Where d^ts. did not appear upon a 
notice of motion for inJ^unoUon, the ot. 
directed the writ to ise^, althongh 
entertoining great doubt whether a 
BUfflotet foundatloB §&e ttie interpoei- 
tkm of'tdto ot. had beecriaid * — Dmamwov 


V. City of Toronto (1858), 6 Gr. 513. — 

CAN. 

r. Plea of defendant — Whether 
requisite.] — ^When a party applies to the 
ot. to prevent another from doing an 
act which will be injurious to Ills rights, 
the injunction ask^ for ought not to 
require the other party to plead. — 
Beamish v. Halifax City (1857), 
2 Thom, 227.— CAN. 

t. What court will decide — Not 
question o/fiOc.]— The ct. will not, as a 
general rule, decide a Question of title 
upon a writ of infunction, more 
especially when there is a third party 
interested who is not a party in the 
cause. — Gilmour v. Paradis (1887), 
M. L. R. 3 Q. B. 449 ; 31 L. C. J. 
232.— GAN. 

a. Necessity for affidavit — Ex parie 
applixxition.)r^A. bill in equity, praying 
for an ex p. injunction must be sup- 
ported by affidavit. — Glasier v. Mac- 
PHEBBON (1897), 34 N. B. R. 296.— GAN. 

b. .] — Under 53 Vibt., c. 4, 

Bs. 23, 24, a bill in an injunction suit 
need not be swom to or supported by 
affidavit. It is only where an Injunction 
is sought before the hearing that the 
Wll must be supported by afilhlavlt. — 
TRiTEfii V. Humphries (1899), 2 K. B. 
E^Rep. 1 ; 19 C. L. T. Geo. N. 407.— 


o. Ex parte apptication — Comad.] 
— ^Where an lojunouon Is being aimlied 
for ex parte counsel who desire to 
in opposition to the application sSould 
be heard.— MoIiEop v. Noblb (1^7), 
24 A. R. 489.-0/ 


0. Before judge in thoThbera.} — 
An «mplioati(m for an Interiooutory 
injunction may be made by sammoiis 
bebHP a Judge In Qhambere.— A.-0. v. 
Hl^^(SaiB») (1887), 18 V. L. R, 
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Injunction. 


•Sect, 2. — The uppli^ation: Svb^sect, 1, A\ tfc B, ; 
sub-sects. 2 & Sf A, d: B. (a) cfc (fe)»] 

by the bill. — B eynell v. Sprye, Spryb v. Key- 
NELL (1862), 1 De G. M. & G. 600 ; 21 L. J. Ch. 
633 ; 42 E. B. 710, L. JJ. 

Annotaliona : — ^Mentd. lie Tratt, Ex p. JanlKJS (1853), -3 De 
O. M. & G. 493 ; Parr t». Jewdl <1855)> 1 K. & J. 671 ; 
Adams V. Lloyd (1858), 27 L. J. Ex. 499 { Parker v.Olarke 
(1861), 7 Jur. N. S. 1267 ; TralU v. Baring (1864), 4 De 
G. J. Sc Sm. 318 ; Hilton v. Woods (1867), L. R. 4 Eq. 
432 ; Arkwright w. Newbold (1881), 17 CJh. D. 301 ; 
Rees V. Do Bemhardy, [1896] 2 Ch. 437 ; Hermann e. 
Oharlesworth (1905), 74 L. J. K. B. 620 ; Parkinson v. 
CoUogo of Ambnlanoe & Harrison, [1925J 2 K. B. 1. 

B. Joinder of Claims, 

See B. S. C., Ord. 1‘8, r. 2, cfer, ijenerallff^ Practice. 

1009. With action for recovery of land — Whether 
Joinder possible.] — Leave was given to join with 
an action for the recovery of land three other 
claims, namely, for an injunction against one of 
defts. receiving the rents & profits, for the appoint- 
ment of a receiver of the rents & profits, & for the 
delivery up & cancellation of a deed under which 
the same deft, claimed to be entitled. — C ook v. 
Enciimabch (1876), 2 Ch. D. Ill ; 45 L. J. Ch. 
604 ; 24 W. B. 293 ; .3 Char. Pr. Cas. 37. 

Annoiaiim, : — Mentd. lie Pilcher, Pilcher v. Hinds (1879), 40 

L. T. 422. 

1010. .] — A purchaser of real property 

brought an action claiming quiet possession of the 
property purchased, & an injunction to restrain 
deft, from interfering with such possession : — 
Held : the claim for an injunction was not a 
separate cause of action, & could be joined with 
that for possession without the leave of the ct. — 
Kendrick v, Boberts (1882), 46 L. T. 50 ; 30 
W. B. 366. 

1011. .] — Dennis v. Crompton, [1882] 

W. N. 121. 

1012. .] — Hambling V, Wallani, 

[1889] W. N. 133. 

Annotation: — Consd. Wheeler v. Eeeble (1914), Ltd., [1920] 

1 Ch. 57. 

1013. -.] — The M^rit in an action was 
indorsed to recover possession of a house, for 
arrears of rent & mesne profits, for an injunction 
to restrain defts. from doing upon the house any 
act which might be or become a nuisance to pltf. 
contrary to the provisions of a lease granted by 
pltf. to defts., & damages. Before the statement 
of claim had been delivered, defts. moved to set 
aside the writ upon the ground that pltf. had not, 
before issue thereof, obtained leave for the joinder 
of the cause of action for the injunction with the 
cause of action for the recovery of land : — Held : 
though a perpetual injunction, if claimed by the 
s^tement of claim, when delivered, might pos- 
sibly be inconsistent with the terms of B. S. C., 
Ord. 18, r. 2, an interlocutory injunction, being 
only a substitute for damages between the issue 
of the writ & the trial, was not inconsistent with 
such rule ; & upon the face of the writ there was 
no infringement of the rule, & the motion must be 
refused.— Bead v. Wotton, [1893] 2 Oh. 171 ; 
62 L. J. Ch. 481 ; 68 L. T. 209 ; 41 W. B. 656 ; 37 
Sol. Jo. 286 ; 3 B. 374. 

Annotation Whoelor v. Keeble (1914), Ltd., [1920] 1 


Ch. 57. Havhig regard to the earUor authorffies, 1 do not 
feel myeelf forced to accept the decision of Stibuno. J .« 
In Bead v. Wotton as allocting the well -settled principles 
which appear to me to bo in question hero (Youngbb, J.). 

1014^ .] — ^Pltfs. by their writ claimed 

ossesslon of premises comprised in a lease, 
amages for breach of covenants contained in the 
lease, & an interim injunction ; Sd served a notice 
of motion for an injunction to restrain defts. from 
erecting or permitting to remain erected certain 
lettering then erected on the front of the premises 
in breach of the covenants contained in the lease. 
The breach of covenant by deft, responsible for 
the breach was admitted, but since the notice of 
motion was served the breach of covenant had 
been remedied : — Held : the issue of the writ to 
recover possession was an unequivocal deter- 
mination of the lease on the part of pltfs. Sc that 
it was not open to them to move for an injunction 
on the footing that the lease was still suosisting, 
& pltfs. must pay the costs of the motion. — 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 
57 ; 88 L. J. Ch. 554 ; 63 Sol. Jo. 724 ; sub nom 
Wheeler v, IIitchings, Ltd., 121 L. T. 636. 


Sub-sect. 2. — Wuo may Apply. 

See, generally, B. S. C., Ord. 50, r. 6. 

1015. Defendant — Before Judgment — Previous 
motion by piaintiff for like relief.] — Under R. S. C., 
Ord. 62, r. 4, a deft, in an action may, before 
judgment, apply for an injunction & a receiver. 
Deft, may do so notmthstanding that pltf. has 
already served notice of motion for the like pur- 
pose ; & in such case one order will be made on 
the two motions, but the conduct of the proceed- 
ings will in general be given to pltf. — Sargant v. 
Bead (1876), 1 Ch. D. 600 ; 45 L. J. Ch. 206 ; 2 
Char. Pr. Cas. 81. 

Annotations: — Distd. Carter* v. Fey, [1894] 2 Ch. 541. 

Consd. CoUison v, Warren, [1901] 1 Ch. 812. Mentd. Re 

Lloyd, Allen v, Lloyd (1879), 12 Ch. D. 447 ; Taylor v, 

Neate (1888), 39 Ch. D. 538 ; Burt, Boulton Sc Hayward 

V. Bull, [1895] 1 Q. B. 276. 

1016. No counterclaim filed — Relief in- 

cident to plaintiff’s claim.] — Deft, who has not 
filed a counterclaim cannot apply for an injunction 
against pltf. unless the relief sought is incident to 
or arising out of the relief sou^t by pltf .—Carte® 
V. Fey, ri894] 2 Ch. 641 ; 63 L. J. Ch. 723 ; 70 
L. T. 786 ; 10 T. L. B. 486 ; 38 Sol. Jo. 491 ; 7 B. 
358, C. A. 

Annotation : — ^Apld. ColliBon v. Warren, [1901] 1 Ch. 812. 

1017. Before counterclaim delivered — Both 

parties suing upon same contract.] — (1) Deft, 
may before delivering a counterclaim apply by 
motion for an injunction against pltf. if he & pltf. 
are both suing upon the same contract. 

(2) An interlocutory injunction was, on deft.’s 
motion panted to restrain pltf. from interfering 
with or wturbing deft, in his possession Sc occupa* 
tion of a house. — Collibon v. Warren, [1901] 1 
Ch. 812 ; 70 L. J. Oh. 382 ; 84 L. T. 482 ; 17 
T. L. B. 362 ; 46 Sol, Jo. 377, 0. A. 


PART XI. SECT. 2, SUB-SECT. l.~B, 

0 . Bill filed by represenkUive — 
J(nvA^ of parties represented .] — ^A bll 
was Wed by a ratepayer seeklog tc 
^traln school trustees from allowluc 
the school house to be used for religious 
services, but the bill did not allege tha1 
it was filed on behalf of pltf. 8c ^ othei 
i^tepayors. Two of the three schoo] 
trustees consented to the Injunotioi 
being gr^^ 08 asked. The ot. refused 
application, on the grounds that thi 


suit was not properly constituted. — 
Kabian V. Thurlow Township S8chool 
Trustees (1865), 12 Gr. 115.— CAN. 

f. Landlord. dt tenant — Against 
trespasser .] — ^A landlord & tenant are 
entitled to raise an action in their Joint 
names for having a party interdicted 
against trespassuig on the estate. — 
Jolly v. Brown (1828), 6 Sh. (Ot. of 
Sees.) 872,-ri500T. 

PART XI. SECT. 2, SUB*«E€T. 2. 

g. jDefendant Before judgment.l-— 


An injunction may be granted against 
a pltf. at the instance of deft., before 
decree. — Stewart v. Einoghull (1867), 
13 Gr. 347.— CAN. 

h. Defendant — Before hearing — 
Specific applioation,}-^lt an injunction 
may be gnmted to a deft, bewre the 
hearing (as to which quaere), the 
answer must pray therefor speoifiotdlT. — 
Brandon e. S^ott (1867), 14 Or. 109.. 
— OAK. 


Part XI. — ^Procedure. 
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SUB-SECfT. 3 . — ^Appijoation ex parte. 

A, Form of Notice of Motion. 

1018. How Intituled.]— JKe Pike, [1902] W. N. 42. 


B. When Appliccdion made. 

(a) Before Writ. 

1019. In urgent cases — ^To preserve funds.] — 

C 01 .BBOURNE V. COLEBOURNE, No. 1001, ante. 

1020. .] — Deceased died intestate. 

Pltf. as next of kin claimed the grant of adminis- 
tration alleging that deceased had died a bachelor. 
At pltf.’s inst^ce a writ of smnmons issued against 
deft, who claimed to be the lawful widow of de- 
ceased & was in possession of his personal estate, 
but there was some difficulty in serving the writ 
upon her. The ct. granted an injunction restrain- 
ing her from dealing with the estate. — ^Brakd v. 
Mitson (otherwise Brand) (1876), 46 L. J. P. 
41 ; 34 L. T. 864 ; 40 J. P. 407 ; 24 W. B. 624 ; 

2 Char. Pr. Cas. 83. 

1021. Defendant out of Jurisdiction — Injunction 
panted with order for service of writ.] — (1) When 
it is necessary to serve a writ in an action on a 
deft, out of the jurisdiction there must be an 
affidavit in support of the application, & the order 
made imder R. S. 0., Ord. 2, r. 4, will provide, if 
necessary, for service of interrogatories, & also 
for the. issuing of an injunction, if it should be 
applied for ex paHe. 

(2) The affidavit should be intituled in the con- 
templated action, &; also in the Jud. Acts. — 
Young v. Brassey (1876), 1 Ch. D. 277 ; 45 
L. J. Ch. 142 ; 24 W. R. 110 ; 1 Char. Pr. Cas. 88. 
Annotation : — As to (1) Retd. StigrandtJ. Stlgand (1882), 19 
Ch. D. 460. 

In applications on notice.] — See Sub-sect. 4, C. 
(6), post. 

(b) After Appearance, 

1022. Not granted after appearance.] — After 
appeaiance no special injunction, such as the 
navigating of a ship, without notice. — ^Marasco v. 
Boiton (1750), 2 Ves. Sen. 112 ; 28 E. R. 74, L. C. 

1023. — I — .] — Deft, having appeared, motion 
for an injunction in respect of waste, without 
notice, was refused. — Collard v. Cooper (1821), 6 
Madd. 190 ; 50 E. R. 1064. 

1024. .] — Pltf, cannot move ex p. for an 

injunction, after he has served deft, with subpoena, 
& deft, has appeared. — ^Perry v. Weller (1827), 

3 Russ. 619 ; 38 E. R. 670, L. C. 

Annotations: — Apld. Randall v. Commercial Ry. (1839), 3 
Jur.381. PoUd.Lanarhamv.a.N.Ry. (1847), 16 L.J.Ch. 


1025. .] — After service of subpoena & the 

appearance of deft., a motion for an injunction 
camiot be made ex p. Where, in an injunction 
suit, pltfs. moved before answer that the bill 
might be dismissed &; that defts. might pay the 
costs of the suit, on the groimd that the suit was 
occasioned by their wrongful act, & that all the 
purposes of it had been attained by the motion 
for an injunction, the ct., although considering 
such an application reasonable, declined to intro- 
duce a new practice by making the order. — Lang- 
HAM V. Great Northern Ry. Co, (1847), 1 De G. 
& Sm. 486 ; 6 Ry. So Can. Cas. 263 ; 16 L. J. Ch. 
437 ; 9 L. T. O. S. 462 ; 11 Jur. 839; 63 E. R. 
1160. * 


An^taitons : — ^Mentd. Bx p, G. N. Ry. (1848), S Ry. & Can. 
Oaa. 269 ; WaUis v. Warns (1859), 4 Drew. 458 ; Cotter v. 
Met. Ry. (1864). 10 L. T. 777. 


1026. Appearance without service.] — ^Where 

a deft., not having been served with a subpoena, 
has, nevertheless, appeared several days before an 
application is made mr an injunction, it is difficult 
to say he ought not to be served with notice of 
motion, whatever bo the nature of the mischief 
apprehended. Deft, having become aware that a 
bill has been filed, & of course having also become 
aware of the object of that biU, the delay in making 
the application shows that pltf. could not think the 
danger arising from notice very great. — ^Mansfield 
V, Short (1818), 2 Coop. temp. Cott. 169 ; 47 
E. R. 1108. 

1027. .] — I am of opinion that except 

the mischief threatened be irreparable, for instance, 
the cutting down of ornamental timber & the like, 
no injunction ought to be granted, even after a 
gratis appearance, as it is called, unless upon 
notice. There is already too great a facility to 
obtain ex p. injunctions (Leach, V.C.). — Lewis v. 
Langham (1835), 2 Coop temp, Cott. 170 ; 47 
E. R. 1108. 

1028. Sc service of notice of motion.] — 

C. having, through D., his agent, agreed to sell a 
property to P., G., alleging a prior contract for 
sale to himself, commenced an action against C., 

D. , & F. for specific performance, &, in default, for 
damages against C. & D., & obtained an inter- 
locutory injunction restraining C. & F. from com- 
pleting the sale, G. giving the usual undertaking 
as to damages, the judge held that no contract had 
b^n entered into with G., & dismissed the claim 
with costs as against F., but as against C. Sc D. 
without costs, considering the conduct of D. 
blamable, & refused to give any inquiry as to 
damages. C. & D. appealed, on the ground that 
the dismissal ought to have been with costs, Sc 
that an inquiry as to damages ought to have been 
granted. G. presented a cross appeal asking for 
damages against C. Sc D. : — (1) C, was entitlSi to 
damages imder the undertaking, for that, unless 
under special circumstances, effect ought to be 
given to such an undertaking when an injunction 
turns out to have been wrongly granted, but that 
in the present case, as the only possible damage 
was tliat C. had been delayed in receiving the 

E urchase-money, an inquiry would not be directed, 

ut C. should receive from pltfs. interest at £5 per 

cent, on the purchase money, minus any interest 

actually made by him, the amount to be verified 

by affidavit ; (2) C. & D. were entitled to the costs 

of both appeals, but that although C.’s appeal was 

not for costs alone, & by reason of that fact Sc of 

the cross appeal the whole case had been heard, 

the ct. was not at liberty to vary the order of the 

ct. below as to costs ; (3) where a deft, has had 

notice of motion for an injunction, it is improper 

to grant an injunction against him ex p. though 

the pressure of business may be such as to prevent 

the motion on notice from being brought on. 

(4) An interlocutory injunction ought to be made 

upon an undertaking for damages. — Graham v. 

Campbell (1878), 7 Ch. D. 490 ; 47 L. J. Ch. 693 ; 

38 L. T. 195 ; 26 W. R. 336, C. A. 

« ^ 

Annotations :’-r-As to (4) Conid. A.-G. v. Albany Hotel Co., 
[1896] 2 Ch. 696. Apprvd. Re Hailstone, Hopklnson v. 
Carter (1910), 102 L. T. 877. Generally, Mentd. Campbell 
V. Holyland (1877), 7 Ch. D. 166. 

1029. Except in urgent oases — ^Waste.J— 

Injunction against waste not prevented by appear- 


PART XI. SECT, a, SUB-SECT. 3.— A. 

k. Wlien Uane gremted — Whether 
of motion must oon/orm.] — ^The 
notice of motion asking something more 
than leave given to ask, does not 


vitiate it. — ^MoDoNAin v. CUablebois 
(1890), 7 Man. L. R. 35.~>CAN. 

PART XI. SECT. 2, SUB-SECT. 8.— 

B. (b). 

1. Conditional appearance .] — An ap- 


plication for an interlocutoiy injnnc- 
tlon is properly made ex p. wnm deft, 
has entered a oonditicmal appearance. — 
Fletcher v. MoGoltyray (1893), 3 
B. C, R. 40.— CAN. 
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Sect. 2 . — The appUeatim: 8ub-s^. S, B. (b), <8r C.; 
sub-eecl- 4, JB- <fe C* (j) <fc W*] 

ajttce the day before the motion.— v. 
Jones (1809), 16 Ves. 606 ; S3 B. B. 883, C 

Apld..KandaJl p. Oommeroiaa (183^ 8 
Jur. 381. Refa* Mansfield v. Short (1818), 2 Coop. 

Cott. 169. 

1030^ .] — Habrison V. Cock- 
erell, No. 1036, post. , , . , . . 

1031. '•] — Injunctaon to restrain 

waste panted. €X p.f notwitlistanding appea r a nc e 
• — ^Pbtley V, Eastern Counties Ry. Co. (1839), 
8 Sim. 483 ; 8 L. J. Ch. 209 ; 69 E. R. 193 ; svb 
nom. Pettey v. Eastern Counties By. Co., 3 


Jur. 21. 

Jnnotation .—Apia. 
Jur. 381. 


Randall v. (Dommeroial Hy. (1S39), 3 


1082. .] — ^An injunction allowed to be 

moved for eo; p. in a pressing case after defts. had 
entered an appearance. 

In this case counsel having been instructed to 
oppose the motion, although no notice had been 
given, the ct. allowed them to be heard. — ^Acraman 
V. Bristol Dock Co. (1830), 1 Buss. & M. 321 ; 39 


E. B. 124, L. C. 


1033. .] — (1) Although an injunction 

obtained ex p., upon a statement in which material 
facts are concealed or misrepresented, would, on 
a speedy application, be dissolved with costs ; yet, 
it is not a sufficient ground for a motion to dissolve 
that injunction, after a period of several months 
has elapsed before notice of such motion is given ; 
nor will the question, whether there has been such 
concealment or misrepresentation, be taken into 
consideration on appeal from an order made by 
the ct. in which the injunction was granted, & by 
which order the injunction was continued & the 
costs reserved, 

(2) An injunction may be granted ex p., not- 
withstanding deft, has appeared to the bill. — ^B ell 
V. Hull & Selby By. Co. (1840), 1 By. & Can. Cas. 
616 ; 2 Coop. temp. Cott. 169 ; 47 B. R. 1107, 
L. C. 


Annotations : — OeneraUy, Mentd. Wilson v. Newry, Warren- 
point & Kostrevor Ity. (1847), 10 L. T. O. S. 211 ; Dowling 
V. Pontypool, Oaerleon & Newport By. (1874), L. K, 18 
Eg. 714. 

1034. ,] — It is not usual to grant an 

injunction ex p. after the appearance of deft., 
though it may be done in some pressing cases. 
But it is a rule without any exception, that if 
deft, has appeared, pltf., on applying for ajx ex p. 
injunction, ought to inform the judge of that fact 
(North, J.). — ^Mexican Co. op London v. Maldo- 
nado, [1890] W. N. 8. 

1035. Fact of appearance — ^Must be disclosed.] — 

^though, in cases in the nature of waste, an in- 
junction will sometimes be granted ex p. even after 
appearance, yet if, in such a case, an injunction 
has been obtained for default of appearance, & it 
turns out that an appearance had in fact been 
entered at the time when the injunction was moved 
for, the order will be dischaiied. — ^Harrison v. 
Cockerell (1817). 3 Mer. 1 ; 36 B. R. 1, L. 0. 

BAndall v, Oommeroial By. (^1839), 3 
tl?901 W N8 * London v. Maldonado, 

1036. ,] — Where the deft, has pre- 

viously appeared, & that circumstance is con- 
cealed, an order for an injunction obtained ex p. 
will be discharged (Leach, V.C.). — Sutton v. 


Muhford (1830)t 2 Coop. feiM. Oott. 171* 

B. B. 1108. 

1087 , mrder for an injunction 

was obtained ex p. after an appearance had been 
entered by ihe clerk in ct., who had instructions 
from the solr. for the railway co. to enter an 
appearance immediately to every hill which should 
be died against them ; out the fact of defts. having 
appeared was not known to the pltf.’s solr. when 
tue injunction was obtained : — Held : the order 
must be discharged ; for, although the ct. might 
grant an injunction ex p. under some circiunstances 
even after appearance, yet the fact of such appear- 
ance having been entered must be stated when the 
application is made ; So, if not known at the time, 
then pltf. must take his chance whether he obtains 
a good or a bad order. — B andell v. Commercial 
By. Co. (1839), 2 Coop. temp. Cott. 169, 171 ; 8 
L. J. Ch. 262 ; 3 Jur. 881 ; 47 B. B. 1107, 1108. 

1088. .] — Mexican Co. op London 

V. Maldonado, No. 1034, ante. 

C. Grounds for Granting or Refusing. 

See B. S. C., Ord. 52, r. 3. 

1039. Serious Injury caused by granting.] — 
Crowder v. Tinki^er, No. 839, ante. 

1040. Urgency — Prevention of irreparable 
injury.] — L ewis v. Lanoham, No. 1027, ante. 

.] — ^An ex p. injunction ought 
never to be granted, unless there is some real 
mischief, either likely to arise or requiring to be 
immediately remedied. — ^P btre (Lord) v. Eastern 
Counties by. Co. (1838), 1 By. & Can. Cas. 462, 
L. C. ; subsequent proceedings (1843), 3 By. & Can. 
Cas. 367. 

Annotations : — ^Refd. Lindsey v. Q. N. By. (1853), 10 Hare, 
664. Mentd. Stooktou Sc Hartlepool liy. v, Leeds & 
Thlrak & Clarence By. (1848), 6 Ky. & Can. Cas. 691 ; 
Eastern Counties Hy. v. Hawkes (1855), 3 W. B. 609 ; 
Caledonian & Dumbartonshire Junction Co. v. Helens- 
burgh Harbour Trustees (1856), 27 L. T. O. S. 241 ; 
Preston v. Liverpool, Manchester 8c Newoastle-upon-Tsnae 
Junction By. (1856), 25 L. J. Ch. 421 ; Leominster Cansd 
Navigation Co. v. Shrewsbury 8c Hereford By. (1857), 3 
K. & J. 054 ; Bowes v. Toronto City (1868), 11 Moo. 
P. C. C. 463 ; Bedford 8c Cambridge By. v, Stanley 
(1862), 1 New Ben. 162 ; Shrewsbury v. North Stafford- 
shire By. (1865), L. B. 1 Eg. 593. 

1042. .] — Injunction granted ex v. to 

restrain the publication of the statutes of Magdalen 
College, Oxford. The same dissolved upon the 
facts stated in the answer. 

When application is made to me for such an 
injunction I am always disposed to accede to the 
application where little mischief can arise by the 
granting of the injunction ex p.. So on the other 
hand irreparable injury may ensue were the 
injunction refused (Lord Langdale, M.B.). — 
Magdalen College, Oxford v. Ward (1839), I 
Coop. temp. Cott. 265 ; 47 E. B. 849. 

1048, ■: .1 — Pbdley V. Cooper (1892), 

36 Sol. Jo. 729 ; subsequent proceedings, 86 Sol. Jo. 
769. 

1044 , J — Primd feune on injunction ought 

not to be granted ex p. or without hearing both 
sides, but in cases of emergency it will be so 
panted. Where an application was made ex p. 
for an injunction to retrain a distress for rent on 
the ground that the landlord was under a con- 
dition precedent to repair, it was directed that the 
other side should be served with notice of the 


PART XI. SECT. 2, BUB-SECT. 8.— C. 

m. Costs of former motion not paid.] 
by pltf. to oontlnuo eai exp. 
iijji^otion was refus^ with ooste, but 
at the B^e time leave was givein to 
amend the bill Sc another interlocutory 


injunction was granted ex p. On the 
return of the motion to continue the 
latter : — Held : non-payment of the 
costs of the tarmer motion was no 
obj^tion to the motion^belng Jpro- 

V. 


n. Where inivnetian refueed^Orania 
ex parte pending appenl.)r-JiL motion 
for injunction to zeetrAin a sheriff's 
sale was refused by a single judge after 
anrament. Upon motion eg n. to the 
full ot., Pitt'S oounsel stating ms inten- 
tion to appeal, an jnjunotjon was granted 
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application.— A iton., [1870] W. N. 12 ; Bitt. I 
Piao. Oafl. 03 ; 1 Char. Cham. Oas« 18. 

1045 . .] — ^Injunctions may be granted ex p., 

but only in pressing oases ; a receiver ought not 
to be gp^onted ex p« exc^t in cases of extreme 
emergency (Lindlby, L.J.). — ^Piperno v. Harm- 
STON (1886), 3 T. L. R. 219 ; eub nom. Peperno v, 
Harmiston, 31 Sol. Jo. 164, 0, A. 

1046. Preservation of property In dispute.] — 

London & County Banking Co. v. Lewis, No. 
93, ante, 

1047. •] — ^Where on the issue of a 

summons for the appointment of a receiver of 
property by way of equitable execution an order 
was made ex p. according to B. S. 0., Ord. 60, 
r. 16 (a), Appendix K., No. 61 (a), for an in- 
junction to restrain the judgment debtors from 
dealing with the property until after the hearing 
of the application : — Held : the injunction ought 
not to be granted in the absence of anything to 
show that there was danger of the property being 
made away with by thejud^ent debtors before 
the hearing of the application for a receiver. — 
Lloyds Bank, Ltd. v, Medway Upper Naviga- 
tion Co., [1905] 2 K. B. 369 ; 74 L. J. K. B. 851 ; 
93 L. T. 224 ; 64 W. R. 41, C. A. 

1048. Clear right to relief.] — In an action of 
trover by the claimant of goods sold under an 
order of the ct. by defts. who were exom., an 
administration suit being pending, an ex p, 
application by defts. for an injimction was refused 
on the ground that this relief will only be given in 
very plain cases. — ^WooD v. Wakefield, [1875] 
W. N. 238 ; Bitt. Prac. Cas. 50 ; 1 Char. Cham. 
Cas. 9. 


Sub-sect. 4. — ^Application on Notice. 

A. When Application made, 

1049. Before writ — In urgent cases.] — In an 

urgent case an interim injunction may be granted 
before bill filed. — Thornblob v. Skoines (1873), 
L. R. 16 Eq. 126 ; 42 L. J. Ch. 788 ; 21 W. R. 880. 

1060. Where writ office closed.] — ^Where, 

on account of the offices of the ct. being closed, the 
filii^ of a bill has been delayed, the ct. may ^ant 
an injunction before bill filed, &; direct the bill & 
affidavit to be filed as on the day when the offices 
were closed. — Carr v, Morice (1873), L. R. 16 Eq. 
126 ; 42 L. J. Oh. 787. 

1051. .1 — Injunction granted before 

bill filed to restrain deft, from levying execution.- 
Campana V. Webb (1874), 22 W. R. 622, 

1062. Writ handed to registrar in 

court.] — C hanooh v. Hertz (1888), 4 T. L. R. 
331. 

Applications ex parte.] — See Sub-sect. 3, B. (a), 
ante. 

Applications in vacation.] — See Sub-sect. 6, post. 


B, Contenie of Notice, 

See, generally. Practice. 

1053. When by leave of court — ^Must state leave 

granted.] — C ooke v, , No. 1066, post, 

1054. .] — ^Where a motion [for an 

injunction] is made by leave of the ct., the notice 
ought to mention that it is to be so made, otherwise 
deft, may disregard it. — H ill v, Rimbll (1837), 

8 Sim. 632 ; 2 Jur. 45 ; 69 E. R. 261 ; on appeal, 

2 My. & Or. 641, L. 0. 

1055. ,] — ^Where special leave is ob- 

tained to serve short notice of motion with a copy 
of the bill, it must be so stated in the notice, other- 
wise the motion will be refused.— C hambers v, 
Toynbee (1864), 10 L. T. 860 ; 12 W. R. 1100. 

Annotation: — ^FoUd. Dawwon v, Beeson (1882), 22 Ch. D. 

504. 

1056. .] — Dawson v. Beeson, No. 

1058, post, 

C, Service of Notice and Affidavit, 

(a) In General, 

1057. On whom served.] — Notice of motion for 
an injunction to restrain execution at law served 
on the housekeeper of deft.’s attorney at law 
insufficient. 

Where it was stated in the order for an injunction 
that notice had been served on defts., & in the 
affidavit that it was served on the persons acting 
m solrs. to defts., the order was discharged for 
irregularity. The proper course in such a case is 
to move to discharge the order, not to dissolve 
the injunction. — A ngier v. May (1866), 3 Eq. 
Rep. 488 ; 3 W. R. 330. 

1058. Effect of irregularity.] — (1) Where a party 
applies for special leave to serve short notice of 
motion he must distinctly state to the ct. that the 
notice applied for is short ; & the same fact must 
distinctly appear on the face oi the notice served 
on the other party. 

(2) But in a case where short notice of a motion 
had been irregularly applied for & served, but the 
party served had not been injured by the irregu- 
larity, the ct. exercised its discretion under R. S. 0., 
Ord. 69, r. 1, & disregarded the irregularity & 
heard the motion on the merits. — D awson v. 
Beeson (1882), 22 Oh.,D. 504 ; 62 L. J. Ch. 663 ; 
48 L. T. 407 ; 31 W. R. 537, O. A. 

Annotations : — As to (1) Retd. Reynolds v. Coleman (1887), 

35 W. R. 813. Generally, lleatd. Pearson v. Pearson 

(1884), 54 L. j. Ch. 32. 

1059. .] — Simpson & Sons, Ltd. v. Colun- 

SON (1896), 40 Sol. Jo. 753. 

(Jb) Before Writ, 

1060. By leave of court — In lurgent cases — 
Waste.] — Subpoena will issue, & leave to serve 
notice of motion for an injimction will be given, 
before bill filed in cases of bills for injunctions to 
stay waste. — ^F osbrook v. Woodcock (1848), 12 
Jur. 956. 


until the re-hearing of the order or the 
hearing of the oau<«o, whichever should 
llrot come on, — ^Lxwis v. Wood (1884), 
2 Man. L. R. 73.— CAN. 


PART XI. 8B0T. 2, SUB-SECT. 4.— I 

1058 i. When by team of court — Mm 
state leave granted ,} — ^Where an injonc 
tlon 1 b granted to a particular day, whlc 
is not a motion day, Sc the writ is served 
together with a notloe of motion fo 
that day to extend the injunction, th 
notloe is not Irregular, though it oml 
to m en t ion, that sudh notloet^ven b; 

ot.--J<mNaoN V, Ojm 

(1865), n Qt, 117.— can. 


o. SvMoiency of notice,] — ^Pltf. sued 
defts. to recover back oertain tolls 
which he alleged to have been illegally 
charged ; Sc indorsed on his summons, 
“ N.B. — ^Take notloe, that in default of 
appearanoe pltf. may, besides nrooeed- 
Ing to judgment & execution for damages 
Sc costs, apply for Sc obtain a writ of 
injunction^*.' — Held: notice insufll- 
clent according to the form In 0. L. P. 
Act, 1856, No. 59, Sched. A.—R 1 TOHBY 
V, Toronto Roads Co. (1863), 23 U. C. R, 
62.— CAN. 

PART XI. SECT, 2, SUB-SECT. 4.— 

0. (a). 

p. Neeesaiiy for ,] — ^Notice of an appli- 


cation for an injunction should be 
given to a deft, where that can con- 
veniently he done without producing 
any mlsohlef to pltf.. Sc although a 
subpoena may have been served to 
^pear Sc answer the bill. — ^Hobce v, 
Thompson (1837), Sau. & So. 615. — IR. 

q. .] — Toni Tyres, I/td. |v. 

Palmer Tyre, Ltd. (1905), 7 F. (Ot. 
of Bess.) 477 ; 42 So. L. iL 352 ; |2 
S. L. T. 707.-H3OOT. 

1057 L On whom served ,] — ^If a hill for 
an injunction prays for an aooount 
Sc answer from emy ot defts., all defts. 
must be served braore moving on the 
hill. — ^N bwbnham V. O’Sullivan <1838), 
1 1. Eq. R. 68.— IR. 
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. 2 . — The appUcaiion: Suh-aecL 4, C, (&), <c), 
(d) dh {e) ; suh-aecta, 5, G <£? 7. 8ecU 3 : 
aecta. 1 2.] 

1061. — ^Application for leave to 
serve a notice of motion for an injunction, prior to 
the bill being filed, refused, the ct. declining to do 
more than give leave to serve the notice of motion 
with the copy of the bill. — Simmons v, Heaviside 
(1856), 22 Beav. 412 ; 62 E. B. 1107. 

(c) With Writ. 

See, now, B. S. C., Ord. 62, r. 9. 

1062. Leave of court necessary.] — Simmons v. 
Heaviside, No. 1061, ante. 

1063. .1 — Smith v. Trickell (1893), 38 

Sol, Jo. 113. 

1064. Copy of affidavit served at same time.] — 

In all cases where leave has been given to serve 
short notice of motion with the writ it is desirable, 
in the interests of fairness, that pltf. should when 
he serves the writ & notice of motion, serve also 
copies of the affidavits on which he intends to rely, 
Sd shall not wait for deft, to inquire what evidence 
in support of the motion has been filed & leave him 
to ask for copies, as is the ordinary practice where 
a motion is brought on on full notice (Younger, J.). 
— Paravicini & SuccRi V . Gunner, [1919] W. N. 
1 73. 

(d) Before Appearance. 

See, now, B. S. C., Ord, 52, r. 8. 

1065. Leave of court necessary.] — Pltf. cannot, 
before the appearance of deft., give notice of an 
application for a special injunction, without pre- 
viously obtaining the leave of the ct. — ^Anon. 
(1823), 2 L, J. O. S. Oh. 81. 

1066. .] — A motion for an injunction upon 

notice, &; before appearance, cannot be made, 
unless leave to give notice has been obtained, & 

the notice express that fact. — C ooke v. (1820), 

4L. J. O. S. Oh. 141. 

1067. .] — Service of a notice of motion upon 

deft, before he has appeared to the bill, is iiTegular, 
unless the leave of the ct. has been previously 
obtained. — Hull v. Rimell (1837), 2 My. & Or, 
041 ; 40 E. R. 784, L. 0. 

1068. Personal service necessary.] — An injunc- 
tion may be_ obtained before appearance upon 
personal service of the notice of motion ; but a 
receiver cannot, except leave be given to serve the 
notice personally. Such leave will not be granted, 
unless it appear that pltf. has used due diligence 
to compel an appearance. — Ramsbottom v. Free- 
man (1841), 4 Beav. 145 ; 10 L. J. Ch. 362 ; 49 
E. R. 294. 

(e) Service out of Jurisdiction. 

See, generally, B. S. C., Ord. 11, r. 8 A. 

1069. With writ — Whether leave may be given.] 

— Semble : the ct. cannot allow notice of motion 


for an injunction to be served outside the juris- 
diction with the writ. — ^MajnroBA & North West 
Land Corpn. v. Alihan, [1893] 3 Oh. 432 ; 63 
L. J. Ch. 166 ; 69 L. T. 568 ; 37 Sol. Jo. 716. 
Annotation : — Consd. Overton v. Bum, Lowo (1896), 74 
L. T. 776. 

1070. .] — ^Hbrsby V. Young (No. 2) 

(1894), 38 Sol. Jo. 216, C. A. 

An^tation : — ^Folld. Overton v. Bum, Lowo (1896), 74 
L. T. 776. 

1071. ^ .] — ^Leave to serve notice of 

motion for an interlocutory injunction, with notice 
of the writ in an action out of the jurisdiction, 
upon some of defts. who are foreign subjects, 
will bo given, without prejudice to any question 
which may arise on the order. — Overton & Co. 
V. Burn, Lowe & Sons (1890), 74 L. T. 770 ; 40 
Sol. Jo. 020, C. A. 


Sub-sect. 6. — ^Application in Vacation. 

See R. S. C., Ord. 02. 

1072. In urgent cases.] — Galloway v. Apple- 
ton (1821), 10 Price, 133, n. ; 147 E. R. 207. 

1073. .] — Tucker v. Sanger (1822), 10 

Price, 132 ; 147 E. R. 200. 

1074. .] — Crpjswell V. Long (1822), 10 

Price, 133, n. ; 147 E. R. 207. 

1076. .] — ^British Motor Cab Co., Ltd. v. 

Atlke (1914), 58 Sol. Jo. 807. 


Sub-sect. 6. — Effect of Amendment of 

Pleadings. 

See, generally. Practice ; R. S. C., Ord. 28. 

1076. Alter notice of motion — Operates as 
abandonment.] — Pending a notice of motion for an 
injunction to stay an action, pltf. amended his bill 
under an order obtained as of course ; — Held : he 
had waived the prior notice. — Martin v. Fust 
(1830), 8 Sim. 199 ; 59 E. R. 79. 

1077. — - — .] — A motion for an injunction 

& 3’eceiver is irregular where pltf. amends his 
bill between the time of giving notice of moving 
& the time of bringing on the motion. — Gouth- 
WAITE V. Bippon (1838), 1 Beav. 64 ; 48 E. R. 
859. 

1078. .] — Monypenny v. (1852), 

1 W. R. 99. 

1079. Whether injunction granted after.] — ^Pltf., 
entitled to an injunction, on affidavit, as, to stay 
proceedings at law by a party abroad, must state 
the whole of his case ^thm his knowledge upon the 
origin^ bill ; & cannot after answer, upon which 
he neither moved nor excepted, have the injunc- 
tion upon amendment affidavit, as a general 
rule ; subject to exception ; as circumstances 
come to his knowledge subsequently ; surprise, 


PART XI. sect. 2, SUB-SECT. 4.— 
C. (d). 

1066 i. Leave of court necessary .] — 
r ARQUHAB 80 N V. SYDNKY TOWN (1892). 
40 N. S. R. 617.— CAN. 


PART XI. SECT. 2, SUB-SECT. 5. 

t. BiU of suspension dt interdict- 
ItU^^ refuaedr^New MU allowed.}- 
A bill of suspension & Interdict, pre 
sented d^tofir vacation, having bro; 
pa^d but the interdict refused:- 
Held : a new bill competent to the nex 
O rdina ry, although no 
V\ Ij’ARNIliJ (183PJ 

S affg. 6 sr 649.^^COT^ 


PART XI. SECT. 2. SUB-SECT. 6. 

X. General rule .] — ^Where pltf. amends 
his bill to continue or obtain an injunc- 
tion on equity confessed, this is always 
looked upon as dilatory, & the ct. 
will take no notice of the charges or 
allegations added by the amendment, 
unless pltf. flies an affidavit verifying 
such additional allegations that they 
are material, & came to his knowledge 
since the filing of the original WU.-— 
B^nbwall (1743), 2 How, 
Xu. E. ooo. — IR, 


2 How. E. E. 656.— IR. 

.m. 


(1767), 


1070 i. Whellver injwuiion granted 
after .] — ^Where a motion for injunctiou 
stood over, &; before it was again brought 
on, pltf. amended Kis bill by adding 
parties necessary to the suit, for the 
purpose of obtaining the relief sought 
thereby. & in the abs^ce of whom such 
relief would not have been granted, Sc 
again brought on the motion without 
giving a fresh notice, the ct. refused to 
near the motion on this objection being 
taken. — Wbstacott v. Gookerune 
(1867), 13 Gr. 169.— CAN. 

1079 ii. «-.) — ^Where afterserving a 

notice of motion for injunction, & before 
the motion is made pltf. amends Ids 
bill, such amendment is an answer to 
the motion. — M oDonioll r. Street 
( 1867), 13 Gr. 188.— CAN. 
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etc.— Noeris V. Kennedy (1805), 11 Ves. 665 ; 
32 K. K. 1208, L. C. 

AnnotaUonB: — Oonid. Ferrand v* Hamer (1838). 8 L. J. Ch. 
06. Beld. Wood v. BeadeU (1829), 3 Sim. 273. 

1080* .] — ^Pltf. in a bill for an injunction 

must state at once the whole case within his 
knowledge ; but the ct. though very jealous of 
amendment without prejudice to the injunction, 
permits even re-amendment ; ascertaining pre- 
cisely its nature, &; by clear & positive affidavit 
that the pitf. had not a knowledge of the facts, 
enabling him to bring that case upon the record 
sooner. — Sharp v. Ashton (1814), 3 Ves. & B. 
144 ; 35 E. R. 433, L. O. 

Annotation : — Gonad. Ferrand v. Hamer (1838), 4 My. & Cr. 
143. 

1081. Amendment granted without prejudice to 
injunction.] — In a case in which thei'e were two 
defts. one of whom had answered but a common 
injunction had been obtained against the other 
deft, for want of answer pltf. obtained an order of 
course on an ex p, application for leave to amend 
without prejudice to the injunction : — Held : such 
an order was regular &: a motion to discharge it 
on the ground that a special motion ought to have 
been made was refused. — Ferrand v. Hamer 
(1838), 4 My. & Cr. 143 ; 8 L. J. Ch. 96 ; 3 Jur. 
236 ; 41 E. R. 67, L. C. 

Annotation : — Consd. BrookH v. Piirton (1842), 1 Y. & C. Ch. 
Cas. 271. 

As dissolution of injunction.] — See Part XIII., 
Sect. 8, post. 


London Ry. Co. (1876), L. R. 20 Bq. 644; 44 
L. J. Ch. 602 ; 23 W. R. 901. 


Annotations : — Mentd* Norton v. L. & N. W. Ry. (1878), 
9 Oh. D. 623 ; Pugh v. Golden Valley Ry. (1879). 12 Oh. D. 
274 ; 0. & S. L. Ry. v. L. 0. O. (18911, 7 T. L. R* 643 *, 
Harneon v. Southwark 8c Vauxhall water Co., (1891 
2 Ch. 409 ; Morris v. Tottenham & Forest Gate Ry., 
[1892] 2 Ch. 47 ; A.-G. v. Met. Ry., [1894] 1 Q. B. 384 : 

„ /-'I TTT *1'.-- /.nnnx ao T. m >Tna 


1085. Application by plaintiff for injunction in 
terms of order — Simultaneous action by defendant 
to discharge order — ^Rlght to begin.]— Where an 
interim order has been obtained, & simultaneous 
applications are made, on the part of pltfs. for an 
injunction in terms of the order, & on the part of 
defts. to discharge the order, pltfs. have the right 
to begin. — Fraser v, Whallby, GARTsroE v, 
Whali^ey (1864), 2 Hem. & M. 10 ; 11 L. T. 176 ; 
71 E. R. 301. 


AnnoiaiUms : — Hentd. Punt r. Symons, [1903] 2 Ch. 506 ; 
Plercy v. Mills, [1920] 1 Ch. 77. 

1086. “Until further order “—Meaning of.]— 

Where an interim injunction is granted over the 
next motion day or until further order it signifies 
that the injimction may be dissolved before the 
day fixed, but cannot be extended beyond that 
period except with the leave of the ct. — ^B oT4TON v. 
London School Board (1878), 7 Ch. D. 766 ; 
47 L. J. Ch. 461 ; 38 L. T. 277 ; 42 J. P. 647 ; 
26 W. R. 549. 


Annotations : — Consd. Boyce r. Gill (1891), 64 T* 624* 
Reid. Wimbledon L. B. v. Croydon H. S. A. (1886), 55 
1.. T. 106. Mentd. Re Wallis & Grout’s Contract, [1906] 


2 Ch. 206. 


SuB-SEcrr. 7 . — Interim Order in Nature op 

Injunction. 

Interlocutory injunction.] — See Part III., ante. 

1082. Nature of interim order.] — Where an 
interim order in the nature of an injunction ex p* 
is applied for & granted, but it appears upon the 
regular hearing of the motion for an injunction, 
that the statement upon which the order was 
obtained did not contain a full disclosure of 
material circumstances, the ct. will make such 
order as to the costs of the parties as will show 
its sense of the impropriety of such a proceeding. — 
Fuller v. Taylor (1863), 32 L. J. Ch. 376 ; 8 
L. T. 69; 9 Jut. N. S. 743 ; 11 W, R. 632. 

1083. The application — Necessity for full dis- 
closure of facts.] — Fuller v. Taylor, No. 1082, 
ante. 

1084. When granted — After notice of 

motion — Urgency.] — I have only had the affidavits 
read for tho purpose of seeing if it was a case not 
for an ex p. injunction, but for an interim order, 
where tho other side is served with notice & has 
not had an opportunity of answering the affidavits. 
I am clearly of opinion on the facts that, supposing 
pltfs. are right as to the law, it is a case for that 
kind of injunction which is not strictly an eo? p. 
injunction but which is veiy much like it. They 
give notice to the other side, they have not had 
time to answer, &; therefore I shall give them an 
injunction on the usual terms of an undertaking 
in damages (Jebsel, M.R.). — ^Fenwick v. Bast 


Sect. 3, — EVIDENCE. 

Sub-sect. 1. — Discretion op Court. 

1087. To act on evidence before it— Without 
cross-examination of witnesses.] — On a motion to 
dissolve an injunction to stay proceedings at law 
pltf. in equity has no right, under 15 & 16 Viet, 
c. 86, s. 40, to require that the motion shall stand 
over in order that he might examine orally wit- 
nesses who have made affidavits for deft. — 
NormaNville V. Stanning (1853), 10 Hare, App, 
I., XX. ; 68 E. B. 1124. 

1088. .] — In an injunction suit to 

restrain the infringement of a patent, a pltf. 
moving for leave to proceed at law must file an 
affidavit of his belief in his title & in the alleged 
infringement. Order made upon such an’ affidavit, 
notwithstanding an application by deft, that the 
motion might stand over for the cross-examina- 
tion of pltf. — ^Maybr V. Spence (1860), 1 John. 
&; H. 87 ; 29 L. J. Oh. 652 ; 6 Jur. N, S. 672 ; 8 
W. R. 659; 70 B. B. 673. 


Sub-sect. 2. — On Application ex parte. 
See, generally. Practice. 

1089. All material fajcts must be disclosed — 
Interim order.] — ^Fuller v. Taylor, No. 1082, ante. 


PART XI. SECT. 8, SUB-SECT 7. 

0 . Pending appeal. }-~Pltf . in a partner- 
snip aotion obtained Judgment in bis 
favour, 3c deft, having given security 
for costs appealed to the C5t. of Appeal. 
Pltf. then made an application to the 
Oc. of Appeal for an injunction to 
regain dm, from dealing mth partner- 
sliip moneys 8c for a receiver : — Held : 
a judge of the Ot, at Appeal may at 
time during vacation make any 


nterim order to prevent prejudice to 
he claims of any party pending an 


Lppeal 


he High a;— E mbrmc e. McCurdy 
No. 2) (1907), 10 O. W. n. 131; 14 
). L. R. 325.— CAN 


PART XI. SECT. 8, SUB-SECT. 1. 

d. CanflUAing evidence .] — ^Where the 
evidence, as to tho injury done to a 
highway by the manner in whioh a 
luUway was constructed, was oon- 
flioting, the ot. refused an injunction, 
leaving the parties to their legal remedy. 
— Frsderioksbuko Munioipauty V. 
Grand Trunk Ry. Oo. (1858), 6 Gr. 
655.— CAN, 
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Sect, 3. — Evidence: Svb^seeie, 2» 3 <£? 4, -4., B 

<feC.] 

1090. ,] — SCHMBTTBN v\ Faulks (1893), 37 

Sol. Jo. 389. 

.] — See Part XIII., Sect. 6, sub-sect. 2, 

post 

1091. What are material facts — Question for 
court.] — SCJHMETTBN V. Faulks (1898), 37 Sol. Jo. 
380. 

See, also. No. 67, ante. No. 1414, poaU 

1092. What must he shown — ^Extreme urgency — 
Or that notice mischievous.] — The affidavits, upon 
which an ex p, application for an injunction is 
made, must show, either, that notice to deft, 
would be mischievous, or that the mischief is so 
urgent, that it would be done, if notice were 
served upon deft., before the injunction could be 
obtained. When the affidavits fall short of this 
point, the motion must be directed to stand over, 
& notice of it to be served upon deft, {per Cub.). — 
Anon. (1822), 1 L. J. O. S. Oh. 3. 

1093. Date when plaintiff knew of threatened 

injury.] — ^An affidavit in support of an ex p. injunc- 
tion, must always state the precise time at which 
pltf., or those acting for him, became aware of the 
threatened injury. This is a rule which I have 
laid down for my own guidance, ^ I have seen no 
reason to relax it (Shad well, V.C.). — Calvert v. 
Gray (1830), 2 Coop, temp, Cott. 171 ; 47 E. K. 
1108. 

1094. Evidence dispensed with — ^Plaintiff out of 
Jurisdiction — Undertaking by counsel in damages.] 

— Hamilton v. Board (1863), 1 New Rep. 379, 
L. JJ. 

1095. On motion for judgment.] — Dykes 

V. Thomson, [1909] W. N. 104. 


Sub-sect. 3. — At Hearing. 

1096. Must correspond with case pleaded.] — 
The contents of documents set forth in the schedule 
to the answer, in an injunction cause, may be 
obtained before the dissolution of the injunction, 
& used to oppose the motion to dissolve it. Hence, 


when the injunction has been dissolved, 3c pltf. 
afterwards by inspecting the documents retired 
to by the answer, discovers new matter, he cannot 
move to revive the injunction upon an amended 
bill containing the new matter & verified by 
affidavit. — Powell v. Lassalette (1822), Jac. 
649 ; 87 B. B. 957, L. 0. 

1097. .] — A,‘Qt. V, Liverpool Oorpn., No. 

1431, post, 

1098. .] — If pltf. alleges one state of cir- 

cumstances, Sd afterwards relies at the hearing on 
other circumstances, he has not a right to avail 
himself of it as it comes out ; he ought to have 
amended his bill, Sn admitted toe case, d; left defts. 
to grapple with it as they could. As he proves a 
different thing from that which he charges, 1 am 
of opinion that he has failed in supporting the 
equity stated by the bill, & it must tnerefore be 
dismissed, & the injunction dissolved (Shadwell, 
V.-O.). — ^Butts V. SLatthbws (1836), 5 L. J. Ch. 
134. 

1099. .] — ^An injunction was obtained to 

restrain an action at law on a bond, upon an allega- 
tion in the bill that it was obtained under an 
apprehension of its being another document. A 
case of a voluntary settlement Sd breach of confi- 
dence between principal &> agent was now raised 
in support of the injunction, from statements 
contained in deft.*s answer : — Held : the case 
made out upon the answer did not correspond 
with the allegations in toe bill & could not bo set 
up under the general allegation of fraud & under 
influence. — ^Burton v, Blakemobb (1838), 2 
Jut. 1062 ; subsequent proceedings (1839), 3 Jur. 
70. 

1100. .]—(!) Where pltf. filed a biU pray- 
ing certain relief, &; on that case then made 
obtained an injunction, & afterwards by supple- 
mental bill made a new case & sought relief upon 
grounds paramount to the case made by his 
original bill : — Held : pltf. was not entitled to the 
extraordinary interference of ct. by injunction, 
after having kept back the most import^t parts 
of the case on which he might have proceeded in 
the first instance. 

(2) A party coming for an injunction is bound 


PART XI. SECT. 8, SUB-SECT. 2. 

1090 i. All mateHal facts must be dis- 
closed ,] — The rule tliat all material 
facts must be brought forward in 
obtaining ex p. Injunctions is a useful 
one, but care must bo taken not to carry 
it too far by which prolixity would bo 
produced. — ^L avszzolo v, Daylbsfobd 
CORPX. (1804), 1 W. W. & A*B. 113.— 
iAUS. 

1090 ii. .] — On an application for 

an injunction ex p., all the facts should 
be fully disclosed ; but the injunction 
will not be dissolyed on the ground of 
the suppression of facts, if the fact-s 
suppressed would not have altered the 
decision of the judge. — H amilton v. 
Brown (1866), 2 Old. 260.— CAN. 

1090 Ui. OOY V, Cot (1866), 1 

Han. 177. — CAN. 

1090 iv. — : — . ] — ^Where a party applies 
for an ex p. injunction, he is bound to 
state all the facts which are important 
to 1^ brought before the Ct., Sc which 
plight iniluence it in determining upon 

^ important facts 
within the knowledge of the party are 
omitted, the injunction will be dissolved 
without regard to the merits. — g^^. 

V. Brown (1872), 1 Pug. 


, — 7;1 — On a motion ex p. 

for an Injunction all facts within the 

^ material to the 
application must be disclosed.— 

1 Man. L. R. 


1090 vl. ^.1 — ^Burbank v, Webb 

(1888), 6 Man. L. R. 264.— CAN. 

1090 vii. .] — ^Tlie rule that on an 

application for an exp, injunction order 
a full & truthful disclosure must be 
metde of all material facts, must be 
strictly observed.— Canadian Pacipio 
Rt. Co. V, Nason (1007), 2 E. L. R. 
498 ; 3 N. B. Bq. Rep. 476.— CAN. 

1090 viil. .) — Bashford v, Bott 

(1909), 12 W. L. R. 428.— CAN. 

1090 lx. ,1 — ^When pltf. comes for 

an ex 17. Injunction, he must state his 
case in the first case in the first instance 
fully & fairly. — H emphill v, M'Ksnna 
( 1842), 3 Dr. & War. 183.— IR. 

1090 X. .] — ^Theot. deals with great 

strictness with parties who apply for 
ex p. injunctions, & pltf. applying comes 
under a contract with the ot. that be 
will state the whole case fully Sc fairly. 
If he fall to do BO, & the ot. mds, when 
the other party applies to dissolve the 
injunction, that any material fact has 
been suppressed or improperly brought 
forward, so as to lead the ot. to grant 
the injunction, it will dissolve the 
lnjuncti<m without deciding on the 
merits. The affldaylt should set forth 
the grounds on which it is believed that 
d^. justifies his aets. — gtaom v. 
Palmer (1878), X J. R. X96.— N.Z. 

PART XL SECT. 8. SUB-SECT. 8. 

e. Evidenee mu^ be clear — As to 
purpose ofiJijuncti<m:'H-On appeal from 


order for attachment: — Held: pltfs. 
were bound to give most accurate 
description of land in respect of which 
they sought injunction Sc as this bad 
not been done order for attachment 
would be set aside. — ^Astlby United 
Gold Mining Co. Registtbred v. 
Cosmopolitan Gold Mining Co. Rbgib- 
TKRED (1867). 4 W. W. & A*B. 96.— 
AU8. 

I. .] — Injimotion refused 

on the fiTOund lhat the evldenoe did 
not sufflclently define the acts from 
which deft, ought to be restrained ; 
Sc that it would, if granted, have to be 
such a kind that the ct, could not hold 
deft, to be in contempt without the 
assistance of another jury. — ^LrroH- 
FODLD V. BLBNEBIN COBPN. (1890), 8 
N. Z. L. R. 638.— N.Z. 

g. Cross-examination of piaintiff,}^ 
As a general rule an order under r. 401 
will not be made lor the attendance 
for cross-examination of a pltf. who has 
made an affidavit leading to an interim 
injunction before deft, mes an affidavit 
of merits. — ^IiSavqok v. West (X897), 
6 B. 0. R. 404.— CAN. 

h. Chvu-excmUnodion of defendant,) 
— On motion for an injunction against 
one deft., the oross-exaiuinatlon of 
another deft, on his answer was held 
Inadmissible in reply to the affidavits 
filed in answer to the motion, where 
deft, against whom pltf. moved had no 
notice of the oToss*«xamiiiatlon, or of 
Pitt's intention to reed the depositions 



Part XI. — ^Procedure. 


607 


to come with speed after the right he seeks to 
enforce has been questioned ; he is bound to 
come, without leaving his opponent to apply 
himself to a different case than that ultimately 
made* On that pound, that the interest of suitors 
requires that pltf. shall state his whole case at 
once, & not biin^ it forward piecemeal, I am bound 
to refuse the injunction (Lonx) Oottenham, L.C.). 
— ^Barker v. North Stappordshirb Ry. Co. 
(1848), 2 De G. A; Sm. 65 ; 6 Ry. & Can. Cas. 401 ; 
11 L. T. O. 8. 345 ; 12 Jur. 689 ; 64 B. R. 25, L. C. 

Annotations : — OeneraUy, Mentd. Dakin r, L. & N. W. Ry. 

(1840), 8 DeO. ftSm. 414 ; L. ft: Y. Ry. ». Evans (1851). 15 

Beav. 322 j Webster v. S. E. Ry. (1851), 1 Sim. N. S. 272 ; 

Lavers v. L. C. C. (1005), 93 L. T. 233. 

1101. .1 — Castelli v. Cook, No. 1422, post. 

1102. .J — ^Where a bill is filed for an injvmc- 

tion, accompanied by affidavits in support of the 
bni, the affidavits must contain no alleptions not 
inserted in the bill which prays for the injunction. — 
Burgess v. Horne (1850), 14 Ii. T. O. 8. 461. 

1103. .] — (1) Where a pltf . alleges & proves, 

in a case for an injimction, a peculiar A specific 
injury, the order which he obtains gives mm an 
extended right, in general terms, to restrain any 
injury of the same kind ; but where the peculiar 
A specific injury is distinctly stated upon the 
pleadings, A where the words used describe another 
peculiar A specific injury proposed to be proved, 
pltf. is not entitled to relief. 

(2) Where a bill states that an injury by deft, 
will, by a certain mode of operation, be inflicted 
upon pltf., A then, after giving notice of motion 
for an injunction, that mode of operation is changed 
A another adopted, the wholesome arrangement is 
to amend the bill. 

(3) General words in a motion for an injimction 
are only justified by establishing a specific case 
of injury. — Herz v. Union Bank of I.ondon 
(1864), 2 Giff. 686 ; 66 B. R. 287 ; sub nom. Hertz 
V. Union Bank op London, 24 L. T. O. 8. 137 ; 
1 Jur. N. 8. 127 ; 3 W. R. 49 ; on appeal, sub nom. 
Hertz v. Union Bank op London, 24 L. T. O. 8. 
186, L, JJ. 

Annotationa : — Oenerally, Be!d. Gooch v, Marshall (1859), 

1 L. T. 210 ; Lyon v. DilUmoro (1866), 14 L. T. 183 ; 

Browne v. Flower, [1911] 1 Gh. 219. 

1104. General words in notice of motion — Must 
be borne out by specific case.] — Herz v. Union 
Bank op London, No. 1103, ante. 


Sub-sect. 4. — ^The Affidavit. 

A, Form of, 

1106. How intituled.] — Y oung v, Brassey, No. 
1021, ante. 

B, By Whom Sworn, 

1106. Plaintil! — ^Unless sufficient excuse given.] 
— Injunction, until answer on further order, to 
restrain the publication of a work as pltf.’s upon 
affidavit by pltf.’s agents, pltf. himself being 


abroad, of circumstances making It highly probable 
that it was not pltf.’s work ; A deft, refusing to 
swear as to his belief that it was so.— Byron 
(Lord) v, Johnston (1816), 2 Mer. 29 ; 35 E. R. 
851, L. 0. 


Annotations : — Mentd. Clark v. Freeman (1848), 11 Beav. 
112; Day V. Brownrlggr (1878), 10 Ch. D. 294 ; Harris v, 
Warren & Phillips (1918), 119 L. T. 217. 


1107. ,] — Upon an injunction bill to 

stay proceedings at law, where deft, is abroad, a 
motion that service of the subpoena upon the 
attorney of pltf, at law, may be deemed good 
service, must be accompanied with an affidavit 
by pltf. in equity, as to merits, A not by his solr., 
unless he should happen to have personal know- 
ledge of the merits. — Kenworthy v, Accunor 
(1810), 3 Madd. 550 ; 56 B. R. 607, 


Annotation : — Mentd. Balls v. Strutt (1841), 6 Jur. 1035. 

1108. ,] — The affidavit in support of a 

motion to extend the common injunction must be 
made by pltf. himself, unless a sufficient reason 
is assigned for its not being so made. — SPALDING Vr 
Keely (1835), 7 Sim. 377 ; 68 E. R. 882 ; sub nom,, 
Spalding v, Reiley, 4 L. J. Ch. 169. 

1109. .] — The affidavit in support of 

the motion must he made by pltf. himself, unless 
a sufficient excuse be given. The affidavit of 

f ltf.’s soil*, stated, that his client left London for 
reland, on Nov. 23, the motion being made on 
Dec. 3, without stating that ho was obliged to go : 
— Held : no sufficient excuse, as pltf. before his 
departure had an opportunity of making the 
requisite affidavit. — Scotson v, Gaury (1841), 
1 Hare, 99 ; 11 L. J. Ch. 98 ; 6 Jur. 96 ; 66 E. R. 
965. 

Annotation: — Mentd. S. K. Ry. v. Brogden (1850), 3 Mac. 
Sc G. 8. 


1110* Agent of plaintiff — ^Plaintiff abroad.] — 
Byron (Lord) v. Johnston, No. 1106, ante, 

1111* Solicitor of plaintiff — ^With personal know- 
ledge of merits.] — Kbnworthy v, Accunor, No. 
1107, ante. 


C, Time for Swearing, 

See, now, R. S. C., Ord. 38, r. 19. 

1112. Not before writ issued.] — No matter what 
may be the merits, an injunction founded upon an 
affidavit, sworn before the filing of the bill, cannot 
stand. The affidavits purport to be sworn In a 
cause, A yet, tmtil the bill is filed, the cause does 
not exist (Leach, V.C.). — Wili.iams v, Davies 
(1829), 2 Sim. 461 ; 2 Coop, temp, Cott. 172 ; 67 
B. R. 860. 

Annotations: — Mentd. Clark v, Oort (1840), Or. & Ph. 154 : 

Rawson v. Samuel (1841), Or. Sc Pb. 161 ; Stlmson v. Hall 

(1857), 1 H. & N. 831 ; Middleton v. Pollock, Exp. Nugee 

(1875), L. R. 20 Eq. 29. 

1113. .] — ^An injunction cannot be granted 

on an affidavit sworn on the day before the filing 
of the bill. — Francome v, Francome (1866), 
6 New Rep. 289; 11 L. T. 767 ; 11 Jur. N. 8. 123 
13 W. R. 355, L. C. 

1114. Except in special circumstances.] — 


on the inotion.-’-CuRTiB v. 
(1866), 12 Gr. 244.— GAN. 


Corroboration of plaintifTs affi' 
wmi.'l — ^There is no teohnioal rule 
requiring pltl.*B affidavit in support of 
a ^tlon lor an Injunction to be eor- 
mborated by other evidence; though 
the abaenoe of other evidence may 
^metimeii be a circumstance material 
59 he considered. — ^Trbabwbll v, 
Mokus (1808), 16 Gr. 166.— GAN. 


^1. Insufllctenoy of ,] — The proprietor 
^ lands on one side of a bum sought 
to Interdict |a mining oo. — who ooou- 


pled the ground on the other side 
for mining purposes. Sc one of whoso 
levels driven underground dlscliarged 
the water thereon ^Ueoted into the 
bum — ^fpom driving another level under 
It which would have the eflCct of dia- 
oharging the water into another stream 
fiowing through a diflCrent valley:— 
Held : the party seeking the Interdict 
had not averred on record facts rele- 
vant to entitle him to Interdict. — 
IBTINO V. LEABHXIiUS MlNlNO OO. 
(1866), 18 Dnnl. (Ot. of Bess.) 833 ; 
28 So. Jur. 382.— HOOT, 
m. False statefnenis .] — False ; state- 


ments made by a person in respoot of 
the property he Is seeking to have pro- 
tected, will disentitle him from claiming 
relief by injunotion in respect of suoh 
property , — ^wolte v. Lanu Sc Co, 
(1887), 13 V. L. R. 762.— AUS. 

n. Interlocutory injunction.] — Al- 
though for the purposes of an inter- 
locutory injunction there is not required 
to be the clear evidence necessary to 
support the case at the hearing, yet 
there must be some evldenoe. — ^R owand 
V. Railway Oomr. (1890), 6 Man. L. H. 

..—GAN. 
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Injunction. 


. B.-— Evidence : Snh-secU 4, C . dt D. ; enh-secis. 

5 <fe 6. Sect. 4.] 

Interim injunctioii wanted ex p* where the affi- 
daTits had Iw mistake been filed before the bill.-— • 

iPENNAix v. iBBOWN (1854), 18 Jur. 1051. 

Annotation: — N.P. Franoombe v. Franoombo (1865), 11 

L. T. 757. 

1116. On undertaking to reswear Sc 

file.] — Upon an undertaking by pltf. to have the 
affidavit resworn & filed, an interim injunction 
extending over the next motion day was granted 
in an action where the affidavit in support of the 
application had been sworn two days before the 
issue of the writ. — Green v. Prior, [1886] W. N. 
50. 

See, further, Evidence, Vol. XXII., p. 616, 

Nos. 5484-5488. 

D» Filing Affidavits . 

Filing affidavits, see, now, R. S. C., Ord. 38, 
IT, 10, 18 ; Evidence, Vol. XXII., pp. 662 et 
seq, ; Practice. 

1116. On day of motion.] — li it be not necessary 
that the affidavit of service should be sworn & 
filed at the time when the motion is actually made, 
it is nevertheless indispensable that such affidavit 
should be sworn &; filed, previously to the rising 
of the ct., on the day on which the motion is made. 
— Marshall v. Colehill (1820), 2 Coop, temp, 
Cott. 172 ; 47 E. R. 1109. 

1117. Before motion heard — Office copy must be 
in court.] — (1) An injunction, obtained upon affi- 
davits, not actually liled at the time of the order 
being pronoimced, is irregular, and must be 
discharged. 

(2) Special injunction dissolved with costs, 
office copies of the affidavits in support of it not 
having been obtained when it was moved for. — 
Jackson v. Cassidy (1841), 10 Sim. 326*; 2 Coop. 
temp. Cott. 172 ; 10 L. J. Oh. 356 ; 47 E. R. 1109. 

Annotation: — As to (2) FoUd. Klsey v. Adams (1863), 2 

Now Rep. 263. 

1118. .] — If, when an ex p. injunction 

is obtained, no office copy of the affidavit in sup- 
port of the bill, is in ct., the injunction is irregular, 
& will be discharged with costs. — Elspjy v. Adams 
(1863), 4 GifT. 398 ; 2 New Rep. 263 ; 32 L. J. Ch. 
616 ; 8 L. T. 451 ; 9 Jur. N. S. 788 ; 66 E. R. 762. 

1119. .] — Munro V. WiVENiiOE 4&: Bright- 

LINGSEA Ry. Co., No. 134, ante. 

1120. At last moment-'^ourt will prevent ad- 
vantage being gained.] — I shall at all times en- 
deavour to prevent a party from gaining any 
advantage from filing affidavits at the last moment. 
The injunction must be granted in terms of the 
motion till the next seal, with liberty to pltf. to 
file such affidavits as he shall be advised (per Cur.). 
— Carew V. Yates (1852), 1 W. R. 11. 

1121. 1 — .] — ^Upon a motion for an injunc- 

tion deft., asking for time to answer affidavits, 
was put upon terms to file his affidavits in two 
days, an interim injunction being granted imtil the 
next seal. — ^Bbsembres v. Besemeres (1853), 
Kay, App. xvii ; 2 Eq. Rep. 668 ; 23 L. J. Ch. 
198 ; 22 L. T. O. S. 197 ; 2 W. R. 124 ; 69 B. R. 

1122. Affidavit not filed at hearing — Court acts 
on original — Urgent matter In vacation.] — In 

the long vaeation, when a matter presses, the ct. 
will sometimes take the original affidavits into its 
custody, & act on them as if they had been filed ; 


but when the ct. is sitting, office copies alone can 
be used. — ^A.-G. v, Lewis (1846), 8 Beav. 179 ; 
60 E. R. 71. 

Annotation : — ^Folld. Elsey v. Adams (1863), 32 L. J. Oh. 616. 

1123. Undertaking to file.] — It is my 

practice in pressing cases, where there is not time 
to get the affidavit filed before the injunction is 
applied for, to grant the injunction upon the 
undertaking of pltf.’s solr. to file the affidavit 
at the opening of the office on the following day 
(Mamns, V.C.). — ^Niemann v. Harris, [1870] 
W. N. 6. 

1124. Offices closed — Order to file as on 

date of hearing.] — Carr v. Morice, No. 1050, ante. 


Sub-sect. 6. — Admissibility op Fresh Evidence. 

1125. Not after motion opened.] — The rule, that 
no new evidence can be adduced on a motion after 
it has been opened, extends to the case of docu- 
ments which it is proposed to verify vivd voce by 
the attesting witness. — ^B ird v. Lake (1863), 

1 Hem. &; M. Ill ; 8 L. T. 632 ; 71 E. R. 49. 
Annotations : — Mentd. Smith v. Hancock, [1894] 2 Ch. 377 ; 

Cory V . HarriBon (No. 2) (1004), 48 Sol. Jo. 350. 

1126. .] — East Lancashire Ry. Co. v. 

Hattersiry, No. 86, arUe. 

1127. Motion ordered to stand till hearing — 
Fresh evidence cannot be filed.] — (1) Where a 
motion is ordered to stand on certain terms till 
the hearing of the cause, no new evidence can be 
filed by the parties on the motion, which must be 
dealt with at the hearing in the manner in which it 
was originally brought on ; & if the motion stands 
over in consequence of an affidavit of deft., the 
motion is not “ a matter depending in or “ a 
proceeding before " the ct., which entitles pltf. to 
cross-examine deft, on his affidavit ; even although 
pltf, may have given notice that he is going to use 
it at the hearing of the cause. 

(2) Where the ct. orders a motion to stand till 
the hearing of the cause, it simply reserves to 
itself the power of dealing with the costs of it 
differently from the costs in the cause. — Singer 
v. Audsley (1872), L. R. 13 Eq. 401 ; 41 L. J. Ch. 
229 ; 26 L. T. 238 ; 20 W. R. 438. 

1128. Motion by way of appeal — Fresh evidence 
admissible — To support injunction.] — Upon a 
motion by way of appeal from an order granting 
an injunction, resp. may adduce fresh evidence in 
support of the injunction. — Pole v. Joel (1858), 

2 Be G. & J. 285 ; 44 E. R. 998, L. JJ. 

See, now, R, S. C., Ord. 58, r. 4. 


Sub-sect. 6. — ^Appointment op Experts. 

1129. Power of court to appoint — Where evidence 
conflicting.] — Experiments directed to be made by 
a civil en^^eer to ascertain the effect of steam 
navigation on a canal. Perpetual injunction 
granted to restrain a canal company from pre- 
venting pltfs. -using steam power on their canal ; 
pltfs. undertaking not to exceed a speed of three 
miles an hour. — Case v. Midland Ry. Co. (1869), 
27 Beav. 247 ; 28 L. J. Ch. 727 ; 33 L. T. O. 8. 
39 ; 6 Jur. N. S. 1017 ; 64 E. R. 96. 

1180. .] — ^LEEOH V. SOHWEDBR, No. 

618, ante. 

1181. - -.] — Cartwright v. Last (1876), 


part XI. sect. 3, SUB-SBOT. 4 . — ^D. in reply which contain etatements going 

o. Apaavus in r^y, I — There la a merely to atrengthen the original caee ; 
a^retion in the judge on the hearing when an opportunity 1b given to the 
ox such a motion to allow aOdavita defence to answer the afedavltB In reply. 


the full ot. on appeal will not Interfere 
with such discretion. — Muxbr v. Camp- 
bell (1903), 23 O. L. T. 233 ; 14 Man. 
L. R. 437.— CAN. 
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1 Seton’s Judgments Orders, 7th ed., pp. 385, 
556. 

AnnokUiona Bd!d. Re Motropolitan Building Act, Ex p. 
MoBiyde (1876), 4 Oh. D. 20(). llentd. Baltic v, Simpson 
(1876), 24 W. R. 390. 

1182. .] — Craven v. Kaye (1876), 

1 Seton’s Judgments & Orders, 6th ed., p. 577. 

1138. Consent of parties.] — (1) In a 

suit by the owner & occupier of a house against the 
occupier of an adjoining house, complaining of 
noise from deft.’s stable & of damp from an arti- 
ficial mound on which it stood ; — Held : pltfs. 
were entitled to an injunction to prevent deft, from 
keeping horses in his stable so as to be a nuisance ; 
& deft, was also liable for not preventing the damp 
from goi^ through pltfs.* waU. 

A special referee was by the consent of the parties 
appointed to inspect pltf .*s & deft.’s premises & to 
report to the ct. as to the alleged nuisance. 

(2) Such a special referee being a quasi judicial 
person need not be sworn when called upon to 
answer questions with reference to his report. 

(3) In considering the question of costs, the 
question of hardship is not wholly iiTelevant. 
Therefore, while I give my judgment against him 
(deft.), as I am bound to do, I do not intend to 
make it a judgment with costs (Jessel, M.R.). — 
Bboder v. Saillard (1876), 2 Ch. D. 692 ; 45 
L. J. Ch. 414 ; 40 J. P. 644 ; 24 W. R. 456, 1011 ; 

2 Char. Pr. Cas. 121, 123. 

Annotations : — As fo (1) Reid. Hurdmon v. N. E. Ry. (1878), 
3 C. P. D. 168 ; Reinhardt v. Montasti (1889), 42 Ch. D. 
685 ; QiU v, Edouin (1894), 71 L. T. 762 ; Colwell v, St. 
Pancras B. C., [1904] 1 Ch. 707 ; EdwardH v, Birmingham 
Navigations, [1924] 1 K. B. 341. As to (3) ReflOlein- 
hardt v, Mentasti (1889), 42 Ch. D. 685. GenxrallUt Mentd. 
Humphries v. Cousins (1877), 2 C. P. 1). 239 ; House 
Property & Investment Co. v. H. P. Horse Nail Co. (1885), 
29 Ch. B. 190 ; Prinsep v, Belgravia Estate (1895), 39 
Sol. Jo. 381 ; Lyons v. Wilkins, [1899] 1 Ch. 255 ; Maxey 
Drainage Board t?. G. N. Ry. (i912), 76 J. P. 236 ; Scujk 
V. Jones, [1925] Ch. 235. 

1134. .] — ^Where there is contradictory 

evidence on a scientific question, the ct. is at 
liberty to employ independent expert evidence to 
give advice upon which the ct. may form its judg- 
ment. — ^Badischb Anilin Und Soda Fabrik v, 
Levinstein (1883), 24 Ch. D. 156 ; 52 L. J. Ch. 
704 ; 48 L. T. 822 ; 31 W. R. 913 ; on appeal (1885), 
29 Ch. D. 366, C. A. ; (1887), 12 App. Cas. 710, H. L. 

AnnotcUions: — Mentd. Easterbrook v. G. W. Rv. (1885), 
2 R. P. C. 201 ; Haslam Foundry & Engineering Co. e. 
HaU (1887), 4 T. L. R. 164 ; Kurtz v. Spenoo (1887), 68 
L. T. 438 ; Cole e. Saqui & Lawrence (1888), 40 Ch. D. 
132 ; Edison &Swan United Eleotrio Light Co. v. Holland 
(1889), 6 T. L. R. 294 ; Malan v. Young (1889), 6 T. L. R. 
38 : Vickers v. Siddell (1890), 7 R. P. C. 292 ; Lane Fox 
t7. Kensington Sc Knightsbridge Electric Lighting Co., 
[1892] 3 Oh. 424 ; Re Martindale, [1894] 3 Ch. 1937 Atkins 
& Applegarth v. Castner-Kellner Alkali Go. (1901), 18 
R. P. 0. 281 ; Scott v. Scott, [1913] A. C. 417 ; Osram 
Lamp Works v. Pope’s Electric Lamp Co. (1917), 34 
R. P. O. 369. 


1135. 


.] — Abbott v. Holloway 


(1904), 48 Sol. Jo. 525. 

1136. .] — I have often wondered why 

the ct. does not more frequently avail itself of the 
power of calling in a competent adviser to report 
to the ct. upon the question. There are plenty 
of experienced surveyors accustomed to dead with 
large properties in London who might be trusted 
to make a perfectly fair & impartial report subject 
of course to examination in ct. if required (Lord 
Magnaghton). — Colls v. Home & Colonial 
Stores, Ltd., [1904] A. C. 179; 73 L. J. Ch. 
484 ; 90 L. T. 687 ; 53 W. R. 30 ; 20 T. L. R. 
475, H. L. ; revsg, S. C. avh nom. Home Sc Colonial 

Stores, Ltd. v. Colls, [1902] 1 Ch. 302, C. A. 
Ar^tations : — ^Reld. Higglmi v. Betts, [1906] 2 Oh. 21 0 ; 
Heath v, Brighton Oorpn. (1908), 98 L. T. 718. MenM. 


Oqwpor V. Laidlor, U903] 2 Ch. 337 ; Ambler t). Gordon, 
[1905] 1 K. B. 417 ; Anderson v. Francis, (1906] W. N. 
1<50 ; Andrews v, Waite, (19071 2 Oh. 600 ; Ankersou v. 
Connelly, [1907] 1 Ch. 678 ; JoUy v. Kine, [1907] A. C. 1 ; 
Morgan v, Fe r, [1907] A. 0. 425 ; Polsuo Sc Alfleii v. 
Rohmer, [1907] A. C. 121 ; Clarke Sc Corst v, Horrooks 
(1908). 24 T. L. R. 486 : Cowpoc v, MUbum (1908), 62 
Sol. Jo. 316 ; Hyman v. Van Den Bergh, [1908] 1 Ch. 167 ; 
Browne e. Flower, [1911] 1 Oh. 219 ; Griffith v, day, 
[1912] 2 Ch. 291 ; Davis v, Marrable, [1913] 2 Ch. 421 ; 
BaUey v. Holhom & Frascati, [1914] 1 Oh. 698 ; Pan! v. 
Hobson (1914), 83 L. J. P. C. 304 ; Hammerton v, Dysart, 
U916] 1 A. C. 67 ; Litchfield-Speer t>. Queen Anne’s Gate 
Syn^cato (No. 2), [1919] 1 Ch. 407 ; Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372 ; Slack v. I^eeds Industrial 
Co-op. Soc., [1923] 1 Ch. 431 ; Slack v. Leeds Industrial 
Co-op. Soc., [1924] 2 Ch. 475. 

1137. Where Injury established — ^Nuisance.] 

— ^A.-G. V, CoLNEY Hatch Lunatic Asylum, No. 
4 ante* 

1138*. .] — Pltf. seeking to inter- 

fere on the ground of nuisance with a work carried 
on in a normal manner must, in order to sustain 
his suit, show that he has incurred actual & sub- 
stantial or “ visible ” damage. The primary 
evidence of such damage should be that of ordinary 
witnesses. Scientific evidence should be resorted 
to, not to establish the fact of the damage, but 
only to explain the causes of it. The ct. not 
in such cases send an expert to report where such 
course would in fact be giving a new trial on new 
evidence, & delegating the judgment of the ct. 
to that of the expert, nor will it direct an issue 
where the state of thin^ may have been materially 
altered from lapse of time since the institution of 
the suit. 


If it could bo proved that pltf. was certainly 
about to sustain very substantial damage by what 
deft, was doing, & there was no doubt about it, 
this ct. would at once stop deft. & would not wait 
until the substantial damage had been sustained 
(Hellish, L.J.). — Salvin v. North Brancepbth 
Coal Co. (1874), 9 Ch. App. 705 ; 44 L. J. Ch. 
149 ; 31 L. T. 154 ; 22 W. R. 904, L. JJ. 

Annotations: — Reid. Shotts Iron Co. v. Inglis (1882), 7 
App. Caa. 518 ; Fletcher r. Boaloy (1885), 28 Ch. D. 688, 
Mentd. M’Murray v, Cadwell (1889), 6 T. L. R. 76 ; A.-(l. 
V. Manchester Corpn.,;jl893J 2 Ch. 87 ; Wood, v. CJon way 
Corpn. (1914), 110 L. T. 917 ; Slack v. Leeds Industrial 
Co-op. Soc., [1923] 1 Ch. 431. 

1139. Status of expert — Quasi judicial.] — Broder 
V. Saillard, No. 1133, arde* 

1140. Power of Court of Appeal to appoint — 
Change of circumstances since hearing.] — Where 
an injunction was rightly granted by a ct. of first 
instance under the circumstances of the case then 
before the ct., the C5t. of Appeal has power to direct 
a reference to an expert to inquire & repoi*t as to 
whether the circumstances have changed, & on 
his reporting that the circumstances existing at 
the time when the injunction was granted have 
changed, to dissolve the injunction. — ^A.-G. v, 
Birmingham, Tame & Rea District Drainage 
Board, [1912] A. 0. 788 ; 82 L. J. Ch. 45 ; 107 
L. T. 363; 76 J. P. 481 ; 11 L. G. R. 194, H. L. 

Annotations: — Reid. Metropolitan Water Board r. Dick, 
Korr, U917] 2 K. B. 1 ; Robinson v. R.. [1921] 3 K. B. 
183. Mentd. A.-G. o. Kerr Sc Ball (1914), 79 J. P. 61 ; 
Countess Warwick S.S. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. v. Emlyn, Jones Sc Williams (1917), 
87 L. J. K. B. 3^. 


Sect. 4.— INSPECTION AND PRESERVATION OF 

PROPERTY. 

See, now, R. S. C., Ord. 60, rr, 3, 4, 6 ; Practice. 

1141. Inspeotton — ^Powers of court to order.] — 


PART* XI. SECT. 4. The bt. Mve pltf. leave to inspect a alleged that certain timber, part of the 

p. InsspeoHon Of in hartfour,} lying m harbour, on which it was gubjeot-matter of the action, had been 
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Injunction. 


Sect 4 . — Inspection and preservation of property* 
Sect* 6: Stib-sect, 1.] 

Lonsdale (Eabl) v* Curwbn (1799), 3 Bli. 168, n. ; 
4 E. B. 666. 

Aniwiations : — Apld. East India Co. v* Kynaston (1881), 3 
Bll. 163. Folia. Bonnitt v* Whltehonao (1860), 28 Beav. 
119. Apld. Bennott v, Griffiths (1861), 3 E. 8c E. 407. 

1142. .] — The owner of a mine sought 

relief against the owner of an adjoining mine for 
an alleged trespass in working into the pltf.’s 
mine : — Held : pltf., upon making out a primd 
fade case, was entitled to an interlocutory order 
for the inspection of deft.’s mine ; the denial by 
the deft, of the trespass was not a sufficient ground 
for refusing the order, & it did not depend upon 
the balance of testimony. — Bennitt v* White- 
house (1860), 28 Beav. 119 ; 29 L. J. Ch. 326 ; 
2 L. T. 45 ; 0 Jur. N. S. 528 ; 8 W. R. 261 ; 54 
E. B. 311. 

1143. .] — Wall v. Dunn (1876), 

Heton’s Judgments & Orders, 7th ed. 564. 

1144. At cost of plain till.] — ^An order 

was made in chambers for the inspection of defts.* 
proi)erty, the costs of the inspection to be paid by 
pltf. ; — Held : under B. S. C., Ord. 62, r. 3, the 
judge had a discretion to order pltf. to pay the 
costs, & tlie order being made in his discretion 
pltf. had no right without leave to appeal from it. 
— Mitchell v* Darley Main Colliery Co. 
(1883), 10 Q, B. D. 457 ; 52 L. J. Q. B. 394 ; 31 
W, B. 649, D. C. 

Annotation : — Gonsd. Ashworth v, English Card Clothing 
Co. (1904), 52 W. R. 307. 

1145. Order made ex parte — ^Urgency.] — 

I have never made an order of this nature ex j>., & 
should not do so except in a case of emergency. 
I consider that the circumstances of this case 
warrant me in making an immediate order for 
inspection of the premises (Malins, V.C.). — 
Hennessey v* Bohmann, Osbori^b & Co* (1877), 
30 L. T. 61. 

1146. & excavation of soil.] — Under 

R. S. 0., Ord. 60, r. 3, the ct. has power to make 
an interlocutory order before trial giving liberty 
to pltf. to enter upon land belonging to deft., & 
to excavate the soil thereof for the purposes of 
inspection. — ^Lumb v* Beaumont (1884), 27 Ch. D. 
356 ; 61 L. T. 197 ; 32 W. R. 985. 

Anywlaiion : — Mentd. London Corpn. v, Horner (1914), 111 
L. T. 512. 

1147. Personal Inspection by judge.]- 

Manser V* Bowers, [1872] W. N. 163. 

1148. Effect of.] — In an action for 

deceit brought on the ground that a particular 
article used by deft, is a colourable imitation of 
pltf.’s, the conclusion of the judge, on a view by 
him of the two articles, such as two rival omnibuses, 
under R. S. C., Ord. 60, r. 4, deft.’s article is cal- 
culated to deceive, is not sufficient by itself to 
support an injunction. The judge must be 
satisfied by independent evidence that there is at 
least a reasonaole probability of deception. — 
London General Omnibus Co., Ltd. v* Lavell, 
[1901] 1 Ch. 136 ; 70 L. J. Ch, 17 ; 83 L. T. 453 ; 
17 T. L. B. 61 ; 18 B. P. C. 74, C. A. 

Annotations : — Consd. Boumo v. Swan & Edgar, Re Bourne's 
Trade Mks., [1903] 1 Ch. 211 ; Hennessy v, Keating 
(1908), 24 R. P. C. 485 ; R. v. De Grey, Ex p, Fitzgerald 


0013), 109 L. T. 871. Befd. Alaska Packers Assoon. v* 
&ooks (1901), 18 R. P. 0129. 

1140. Preservation — ^Defendant restrained from 
ceasing to pump water.] — ^Under B. S. 0., Ord. 62, 
r. 3, the ct. has power in a proper case to grant an 
intern injunction to restrain a deft, from ceasing 
to pump water out of a mine.-— Streixey e. 
Pearson (1880), 15 Ch. D. 113 ; 49 L. J. Ch. 
406 ; 43 L. T. 166 ; 28 W. R. 762. 

Annotation : — Oonfid. Steamship New Orleans Co* v* London 
Provinoial Marine Sc General Insoe. (1909), 11 Asp. 
M. L. O 225. 


Sect. 5.— THE ORDER. 

Sub-sect. 1. — Form op Order. 

See, generally. Judgments. 

1150. Deflnlie directions — What ordered, pro- 
hibited or permitted.] — Mann v* Stephens (1846), 
16 Sim. 377 ; 60 E. B. 666, L. C. 

Annotatiems .’-^onsd. Tulk e. Moxhay (1848), 11 Beav. 671. 
Bold. Marker v. Marker (1851), 9 Hare, 1 : (^hild v* 
DouglfiLB (1856), 2 Jur. N. S. 950 ; Keates v, Lyon (1869), 
4 Ch. App. 218 ; Ronals v. Cowlishaw (1878), 9 Ch. D. 
125 ; Nioolie. Penning (1881), 51 L. J. C^. 166 ; Sheppard 
V. Gilmore (1887), 57 L. J. Ch. 6 ; Rogers v. Hosogood, 
[1900] 2 Ch. 388. Mentd. McLean v, McKay (1873), 
L. R. 5 P. C. 327 ; Nottingham Patent Brick & Tile Co. 
V* BuUer (1885), 15 Q. B. D. 261. 

1151. .] — Where the matter in dispute 

is distinctly raised by a motion for an injunction, 
& is ready for decision, the right should be declared 
& the injunction founded upon such declaration, 
that the order may inform deft, what the opinion 
of the ct. is as to the limits of his right.— Cother 
V* Midland By. Co. (1848), 2 Ph. 469 ; 5 By. & 
Can. Cas. 187 ; 17 L. J. Ch. 235 ; 10 L. T. O. S. 
437 ; 41 B. R. 1026, L. C. 

Annotations .—Reid. Mid. Ry. v* Ambergate, Nottingham Sc 
Boston Sc Eastern Junction Ry. (1853), 10 Hare, 359 ; 
Powell Duflryn Steam Coal Co. v, Tafl V^o Ry. (1873), 
29 L. T. 575. Mentd. Sadd v, Maldon, Witham Sc Braintree 
Ry. (1851), 6 Ezch. 143. 

1152. .] — (1) A railway co.’s special 

Act enacted that, subject to the provisions in the 
Railway Clauses Consolidation Act, 1845 (c. 20), 
contained in reference to the crossing of roads on 
a level, it should be lawful for the co. in con- 
structing the railway to carry the same on the 
level across the road following, which was then 
indicated, provided that the co. should erect 
& maint^ a foot-biidge for the use of foot- 
passengers over the road, at or near the point of 
such level crossing. The co. proposed to cross the 
particular road in question not on a level, but to 
raise the road &> build a bridge over it, & carry 
the line of railway underneath. On a motion for 
an injunction to restrain the co. from so doing, 
the judge was of opinion that upon the construc- 
tion of the Act the words were compulsory Ss not 
merely permissive. On appeal : — Hdd : the 
words, coupled with the other sects, of the Act, 
were permissive merely, & not mandatory, So 
dissolved the injunction. 

(2) It is highly inconvenient for the ct. to grant 
an injunction to restrain the performance of 
works, ’’ in any other manner than authorised by 
the words of an Act of Parliament,” unaccom- 
panied by a statement of what, in the opinion of 


placed by the deft, for removal . Interim 
injunction against removing the timber 
granted. — ^M orbib v. Howbll (1868), 
22 L. R. It. 77.— IR. 

FART XI. SECT. 5, SUB-eECT. 1. 

1160 1. JMnUe direciiona — What or- 
dersd, nsnnittedl— Anowner 

of a Uieatio may be zeBteiJlned by an 


injunction from conducting his business 
in. such a manner as to induce persons 
to collect do form a queue on the side- 
walk so as to obstruct access to adjacent 
business premises. An injunetion diould 
be imed only in oiroomstances which 
would amount to a nuisance. An 
injunction against ** unlawfully ob- 
ftoocU^ the free access to A: egress 
ftom tlie premises of pltt, by the ed- 


lection of crowds of people or otherwise 
was criticised as to Its form, in that It 
merely expressed a general obligation 
Imposed by law, leaving undecided Sc 
open for aisouasion, on a motion to 
punish for Ineaoh of it, what Is pro- 
hlbited<— CAHUXi B Oo* v* Stband 
TfiBAtwa ^. 119201 8 W. W. B. 650 ; 
Si D. li. B. iw.— C^. 
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the ct.| is the right mode of oonstruoting those 
works. — D ovbb Harboub (Wabdbn ^ Assist- 
Aira) v. London Chatham & Dover Ry. Oo. 
U861), 3 De G. F. J. 669 ; 80 L. J. Oh. 474 : 4 
w 5 9 W. R. 623 ; 46 

xli. Jtv. tf90| Ju. Ju. 

1163. *] — ISBNBBRG V. EaST InDIA 

House Estate Co., I/td., No. 268, arde. 

lli^. -- — A — (1) Language of the in- 

jimction held to be too indefinite & injunction 
dissolved on terms. 

Th® iiret duty of the ct. in granting an injimction 
kind is to lay down a clear & definite rule. 
If the language of the order in which the injunction 

^ itself ambiguous, uncertain, 
mdefimte, mving no clear rule of conduct, the 
mjmction becomes a snare to deft. If he violates 
j * A ^ liable to be imprisonod. It is the bounden 
duty of the ct., therefore, in granting an injunction, 
to take care that the language of its order shall be 
such that it is quite clear what it permits & what 
it prohibits (Lord Westbury, O.). 

(2) In all these cases whore the ct. Interferes by 
way of enforcing the specific performance of an 
engagement such as this, the jurisdiction it exer- 
cises IS in an eminent degree discretionary & ought 
to be guided Sc measured altogether by what sub- 
stantial justice shall require as between the parties 
(Lord Westbury, C.).-~Low v. Innbs (1864), 4 

Pno?' 286 ; 11 L. T. 217 ; 10 Jur. N. S. 

1037 ; 46 R. 929, L. C. 

. •] — is a very serious matter 

to decide what the terms of it fi.c. the injunction] 
ought to be. It is not necessary that the whole 
subject-matter should be fought out in a most 
inconvenient & disagreeable form upon a formal 
motion to commit defts. for breach of the injunc- 
tion. ^ Nothing, in my opinion, can be more 
undesirable. ... I will grant an injunction to 
restrain defts. from erecting the new building at a 
greater height than 46 feet from the pavement or 
base-line (Jbbsbl, M.R.).— Hackett v. Baiss 
(1876), L. R. 20 Eq. 494 ; 46 L. J. Oh. 13. 
Anmiatipns: — Oonid. Porker v. First Avenue Hotel Co. 

Tbeod v. Debenham (1876), 

2 Ch. D. 165 ; Lawrence r. Horton (1890), 62 L. T. 749. 

1156. .] — The injunction ought not 

to^ be in general terms to restrain deft, from com- 
mittii^ any breach of covenant, . . . but should 
contain an adjudication on the particular thing 
which is said £o be a breach of the covenant, so 
to retrain him by injunction from doing that 
particular thing, & in that way to limit the 
generality of flie injunction (Cotton, L.J.). — 
First Avenue Hotel Co. (1883), 

49 L. T. 318 ; 32 W. R. 105, C. A. 


Parker v. 
Ch. D. 282 

Annotaiion 

A. 0. 179. 


Held. Colls V. Home & ColonM Stores, [1904 


v] — It is the necessary requisib 
of every injunction & every mandatory order tha 
it should be certain Sc definite in its terms & i 


must or ought to be qidte clear what the person 
agai^t whom the order or injunction la inade Is 
recmired to do or refrain from doing (JoVOE, J.). 
— ^A.-G. v. Stappordbhirb County Council, 
[1905] 1 Ch. 336 ; 74 L. J. Ch. 163 \ 92 L. T. 288 *, 
69 J. P. 97 ; 63 W. R. 312 ; 21 T. L. R. 139 ; 3 
L. G. R. 379. 

AniMiation : — Mentd. Wedndsbnry Corpa. r. Lodge Holes 
Colliery Co., [1907] 1 K. B. 78. 

1168. Order may be in general terms.] — In 

granting an injunction the ct. cannot point out 
to the CO. what they ought to do except by stating 
the reasons which induce the ct. to come to its 
conclusion or the manner in which it appears to the 
ct. that that which seems evil can be remedied* — * 
A.-G. V. London & South Western Ry. Co. 
(1849), 3 Do G. 4&; Sm. 439 ; 7 Ry. A; Can. Cas. 
024 ; 13 L. T. O. S. 253 ; 13 Jur. 467 ; 64 E. R. 
552. 

1159. .] — North-Eastern Ry. Co. •«. 

Crobsland (1862), 2 John. & H. 666 ; 32 L. J. Ch. 
363 ; 7 L, T. 765 ; 70 E. lU 1183 ; on appealf 
4 De G. F. & J. 660, L. JJ. 

Annotations :—AppTYd. Elliot v. N. E. lly. (1863), 10 H. L* 
Cos, 33 i. Mentd. L. & N. W. Ky. v. Walker, [19031 
A. C. 289. 


1160. .] — It being impracticable to define 

beforehand the limits within which the workings 
ought to be restrained, an injunction is properly 
expressed in general terms against working so as 
to produce the particular evil apprehended. — 
Elliot v. North Eastern Ry. Co. (1863), 10 
H. L. Cas. 333 ; 2 New Rep. 87 ; 32 L. J. Ch. 402 ; 
8 L. T. 337 ; 27 J. P. 564 ; 9 Jur. N. S. 655 ; 11 
W. R. 604 ; 11 E. R. 1056, H, L. ; varying S, C. 
svh nom, North-Eastern Ry. Co. v. Eluott 
(1800), 2 De G. F. & J. 423, L. 0. 


Rofd.„N. B. Ry. «. Orosland (1862), 32 
L. J. Ch. 353. Msntd. Stourbridge Navigation Co. v, 
Dudley (1860), 3 £. & E. 409 ; Goold v. Great Western 
Deep Coal Co., Great West-eni Deep Ck>al Co. v, Goold 
(1865), 6 New Rep. 86; G. W. Ry. v. Bennett (1867), 
L. R. 2 H. L. 27 ; Mid. Ry. v, Cheokley (1867), L. R. 4 Eq. 
19 : Richards v, Jenkins (1868), 18 L. T. 437 ; Popplowoll 
V. Hodkinson (1869), L. R. 4 Exoh. 248 ; Colebook v* 
Girdlers' Oo. (1876), 45 L. J. Q. B. 225 ; Mid. Ry. v. 
Haunohwood Brick & Tile Co. (1882), 20 Oh. D. 552 ; 
Pountney v. Clayton (1882), 47 L. T. 731 : L. & N. W. 
Ry. V. Evans, [1893] 1 Oh. 16 ; Aldin v. Latimor Clark, 
Muirhead, [18941 2 Ch. 437 ; Bradford Oorpn. v. Piokles 
(1894), 04 L. J. Ch. 101 ; Grosvenor Hotel Oo. v, Hamilton, 
[1894] 2 Q. B. 836 ; Glamorganshire Canal Navigation Ckt, 
V. Nixon’s Navigation Oo. (1900). 85 L. T. 63 ; L. & N. W. 
Ry. V. Walker, [1903] A. C. 289 ; Manchester Corpn. v. 
New Moss Colliery, [1906] 1 Ch. 278 ; L. & N. W. Ry. v, 
Howley Park Coal & Cannel Co., [1911] 2 Ch* 97. 


1161. .] — ^Verb V. Mintkr (1914), 49 L. Jo. 

129. 

1162. ** To the injui^ of the plalntilf.'y — In an 
order for an injunction to restrain defts* from 
polluting a stream, it is proper to insert the words 
“ to the injury of the plaintiff,’* in order to estab- 
lish a ground for the mterference of the ct., A to 
prevent its authority being invoked for trivial pur- 
poses. — ^Lingwood V. Stowmarket Co. (1865), 
L. R. 1 Eq. 77, 336 ; 13 L. T. 640 ; 11 Jur. N. S. 
993 ; 14 W. R. 78. 


116$ 1. Order may he in general termsA 
— ^In oases of publio or private nulsanoe, 
that is, of private nuisance A of a public 
nulsanoe become actionable because 
peoullarly afleoting pit!., the Injuxiction 
uj as a rule, given in general terms. 
The ot. does not tako it upon itself 
in the ordinary case to give speoifio 
duectlons how the nulsanoe is to he 
abated or how deft, is to act thereafter. 
— iBSMN V. Hour TmnicB Oo. (1913), 
6 O. W. N. 377 ; SO O. L. R. 200.— 


Omp^ehendiiM mum of 

, -the words of an int^^t 

or Injunotion against causlog a ntilsanoe 


ought not to he so drawn as to shut out 
all soientido attempts to attain the 
desired end without oausing a nulsanoe. 
— FLKMtNO V. HISLOP (1886), 11 App. 
Cas. 886. — SOOT. 

r. D^ect — Effect <W.] — ^It is not a 
ground for settnig aside the s^vloe ot 
no exp, injunction order that the order 
is not intituled in the cause, where 
deft, had not been miBled.-^jAt7ur 
Brothbbs Co. v, Mobrell (1905), 
3 N. B. Eq. Rep. 123 ; 26 C. L. T. 89.— 
CAN. 

t VariaHtm — To mtU (drcwnetaneeB 
of oaeal^ln a suit for the t&Mnge- 
uMiit m a trade-SBaik, pltt alataaad 


the right to be the exclusive user 
of a flower of a i)articular design, 
but his evidence was directed to 
establish that his goods were recragnlsed 
by the general design of a fiower:— 
Held : In the oircumstanceB of the case, 
an assocn. had been eetabliehed betweon 

S ltf.’a particular design A the goods scM 
biereunder, A inasmuch as d^. had 
adopted pltt’s trade-mark lor his own 
purposes, pltf. was entitled to an 
injunotion. Although no speotdo ob- 
jeotion was taken on appeal to tiie form 
of the injunotion ordraed In the ot. of 
first Instance, whlrii prooeeded on the 
esroneoUB assumption that the goods 
sold by pltf. were prepared by mto, a 
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5, — The order : Suh-secta. 3 , 2, 3, 4, 5 6.] 

1168. Special terms.] — Pltfs. G., the Prociirator 
of the Monastery of La Grande Chartreusei & D.» 
his London agent, brought an action to restrain 
A. from using the word ** Chartreuse ” in con- 
nection with liqueurs not made at the Monastery. 
Pltfs. alleged that “ Chartreuse meant liqueur 
made at the Monastery. Deft. A. was London 
agent of a French distillery at Voiron, Isere, in 
France. Deft, alleged that ‘‘ Chartreuse ” was a 
generic word & puhlici juris, & further alleged a 
concurrent light of user in his principal of the name 
under an agreement, the meaning of which had 
been determined by a French ct. of first instance. 
I’ltfs. contended that the agreement was null & 
void, according to French law, & could have no 
effect in England : — Held : apart from the agree- 
ment, pltfs. were entitled to an absolute injunction ; 
but having regard to the agreement & the French 
judgment thereon, an injunction would be granted 
in special terms, with liberty to apply should 
an appeal from the French judgment be suc- 
cessful. — Grezier & Doyle v. Autran (1895), 
13K.P. C. 1. 

AnnoUiiion: — Befd. Ecy v. Leconiarior, [1908] 2 Ch. 715. 

Necessity for indorsement of memorandum — 
R. S. C., Ord. 41, r. 6.] — See Contemi»t op Court, 
Vol. XVI., p. 60, Nos. 680-682. 


Sub-sect. 2. — Scope of Order. 

Sec, generally. Judgments. 

1164. General rule — ^Does not extend to non- 
parties.] — ^An injunction cannot reach one who is 
not a party to the suit, — Dawson v, Princbps 
(1796), 2 Anst. 621 ; 145 E. R. 954. 

1165. .] — Injimction not binding upon 

a person not a party in the cause. — Iveson v. 
Harris (1802), 7 Ves. 251 ; 32 E. R. 102, L. C. 

Annotations : — Distd. Seaward v, Paterson, [1897] 1 Ch. 
545. ]^fd. Brydges v. Brydges & Wood, [1909] P. 187. 
Mentd. London Corpn. v, Cox (1867), L. R. 2 H. L. 239 ; 
Bauson v. Platt, [1911] 2 E. B. 291. 

1166. Claim against defendant alone — Extended 
to workmen, servants 6c agents.] — H umphreys v. 
Roberts (1828), 1 Seton’s Judgments & Orders, 
7th ed., p. 609. 

1167. .] — ^A., upon property being con- 

veyed to him, engaged with B. that a certain trade 
should not be carried on upon it. A.’s tenant 
carried on such trade. Upon a bill by B. against 
A. alone, for an injunction, he insisted on his right 
to carry on the trade. The ct. granted a perpetual 
injunction against A. his servants Sc agents, but 
declined extending it to his tenants. — H odson v. 
OOPPARD (1860), 29 Beav. 4 ; 7 Jur. N. S. 11 ; 0 
W. R. 9 ; 64 E. R. 625 ; sub nom. Hodgson v, 
COPPARD, 30 L. J. Oh. 20. 

Annotation : — Apld. Williamson v, Sundorlond Corpn. 
(1892), 9 T. L. B. 143. 

1168. Whether extended to tenants.] — 

Injunction to stay a tenant in possession, not a 
pa^y, from committing waste. — ^A.-G. v. Ancaster 
(Duke) (1737), 1 Dick. 68 ; 21 E. R. 193. 


1169. .]— Hodson v. Coppard, No. 

1167, ante, 

1170. Extended to soUoitors.j-^LBWEs v 

Morgan Sc Lewis, No. 1335, post, 

1171. Restraint of legal process.] 

There is a clear distinction between a motion to 
commit a man for breach of an injunction on the 
ground that he was bound by the injimction, Sc a 
motion to commit a man on the ground that ho 
has aided &: abetted deft, in a breach of an in- 
junction. In the first case the order is ma^e to 
enable pltf. to get his rights ; in the second, 
because it is not for the public benefit that the 
course of justice should be obstructed. 

The ct. has undoubted jurisdiction to commit 
for contempt a person [a solr.] not included in an 
injunction or a party to the action who, knowing 
of the injunction, aids Sc abets deft, in committing 
a breach of it. — Seaward v. Paterson, [1897] 1 
Ch. 545 ; 66 L. J. Ch. 267 ; 76 L. T. 216 ; 45 
W. R. 610 ; 13 T. L. R. 211, C. A. 

Annotations: — FoUd. Hubbard v, Woodfleld (1913), 57 

Sol. Jo. 729. Reid. Brydges v. Brydges Sc Wood. [1909] 

P. 187 ; Scott V. Scott, [1913] A. C. 417. Mentd. Re J. 

(1913), 108 L. T. 554. 

1172. Extended to auctioneers — ^Aiding 6c 

abetting defendant.] — Hubbard v. Woodpield, 
No. 602, ante, 

1173. Restraint of specific injury — Extends to 
injiules ejusdem generis.] — Herz v. Union Bank 
OP London, No. 1103, ante. 

1174. Interlocutory injunction — Cannot exceed 
relief claimed.] — ^Munro v, Wivenhoe Sc Bright- 
LiNGSEA Ry. Co., No. 134, ante, 

1175. Right of limited duration — Order limited — 
Patent.] — A patent was taken out in Franco, in 
1858, by A., who, in 1861, obtained letters patent 
for his invention in England. The English patent 
was assigned by A. to C., who, in Jan. 1865, 
obtained, in a suit against E. for infringement, a 
decree by which the validity of the patent was 
declared, Sc an injunction was granted to restrain 
infringement. In Feb. 1866, a judgment of 
decMance was pronounced by the French tribunal 
at Paris, declaring the French patent Sc all rights 
under it, determined Sc void, from Feb. 1864, on 
the ground of non-payment by A. from that time 
of the annual duties imposed upon patentees by 
the French law. 

Upon a motion by C., in Jan. 1867, to commit 
E. for breach of the injunction awarded by the 
decree of Jan. 1866: — Held: (1) A.*s English 
patent beii^ identical with his !^onch patent, it 
was determined in this country by force of 15 & 16 
Viet. c. 83, s. 25, from Feb. 1866, the date of the 
annulment of the French patent by declaration of 
the French Ct., but not sooner ; & although such 
declaration was in terms retrospective, yet, until 
actually obtained, the English patent remained 
in force, Sc there was no error calling for amendment 
by bill of review in the decree of this ct., by which 
its validity was declared in Jan. 1866 ; (2) the 
injunction granted in Jan. 1860, being only co- 
existent with the patent, expired when the patent 
was determined, & it was open to E. to answer to 
the motion tp commit, to show that there was no 
longer any order of the ct. in existence which he 


variation should be introduced into the 
terms of the injunction, so as to fit it 
with the facts as actually established. — 
Jawala Prasad v. Munna Lat. Serow- 
JEB (1909), 1. L. B. 37 Gale. 204.— IND. 

a. Not araided againti strangers to 
biU — Unless servants of defendant,}^ 
V, Bubkje (1846), 7 I. Eq. B. 

282 .- 


PART XI. SECT. 6, SUB-SECT. 2. 

1168 1. Claim against defendant alone 
— Whether extended to fenowto.}— N ob- 
B]raY Aixeynb (1838), 1 Dr. Sc Wal. 

b. Right to extend — Where 

tion ineffective ,} — ^An ex p, injunction 
had been granted to restrain defts., 
until further order, from interfering 
with certain saw logs in the 8. river, 


which pltf. claimed as his. Defts. 
having, notwithstanding, obtained pos- 
session of the logs, a motion to extend 
the injunction so that, in effoot, pltf. 
might receive possession of the logs 
from defts. was retained until alter 
trial of issues as to pltf.*B property In 
the logs, this being disputed oy defts. — 
Farwbll V. Waijjbbipoe (1861), 2 
Gr. 382.— GAN. 



Paet XL — Procedueb. 


513 


^•ould be said to have infringed. — Daw v . Elby 
(1867)y L. B. 3 Eq. 406 ; 36 L. J. Oh. 482 ; 15 
111 T 660 

MaokU Murrar Clayton (1872). 
TabTApp. 670 ; lie Blake's Patent (1873), 9 Moo. P. 0. C. 
N. S. 373 ; Pneumatio Tyie Co. v. East London Bubber 
Co. (1896), 75 L. T. 488. 

1176. Copyrlght.]-H3AVORY, Ltd. v. 

GYPnoAN Oil Co., Jjtd. (10()4), 48 Sol. Jo. 673. 


Sub-sect. 3. — Defendant Not Appearing. 

1177. Some defendants not appearing — ^Final 
order not panted against those appearing.] — 

There is a difficulty about making a final order at 
the hearing of the action against some defts. only 
in the absence of the others. Where the minutes 
asked for a perpetual injunction against some 
defts. only, in the absence of the others, the 
difficulty was overcome by treating the application 
as interlocutory, So making the order asked for. 
So in addition staying all fuither proceedings against 
defts. who appeared. — Cooke v. Gilbert (1892), 
40 W. B. 682 ; 36 Sol; Jo. 600. 

1178. Order by consent — ^Practice in Chancery 
Division.] — Elliman v. Sbquah, [1903] W. N. 187. 


advantage of the concourse of people coming to 
the lawful market, it was heldf to be quite im- 
material that he had no intention to rivalling the 
lawful market ; but that it was not necessary to 
give effect to this conclusion by granti^ an 
injunction, for, in the circumstances, the justice 
of the case would be met by a declaration to the 
effect that the conduct of deft, was unlawful So 
constituted an invasion of pltf.’s market, with 
liberty to pltf. to apply for an injunction if deft, 
should repeat the wrongful acts complained of. — 
Wilcox v. Steel, [1904] 1 Oh. 212 ; 73 L. J. Oh. 
217 ; 89 L. T. 640 ; 68 J. P. 146 ; 20 T. L. B. 
78 ; 2 L. G. B. 106, 0. A. 

Annotation : — Mentd. Morpeth Corpn. v. Northumberland 
Farmers' Auction Mart Co., [19211 2 Ch. 154. 

1182. .] — ^Litchpield-Spebr v. 

Queen Anne’s Gate Syndicate (No. 2), Ltd., 
No. 321, ante* 

1183. Injunction unsuitable remedy — 

Breach of covenant to repair.] — Great Northern 
By. Co. v. Bradford Corpn. (1918), 88 li. J. Ch. 
101 ; 120 L. T. 207 ; 83 J. P. 33 ; 63 Sol. Jo. 229 ; 
17 L. G. B. 1. 


Sub-sect. 5. — ^Undertaking in lieu 

Injunction. 


Sub-sect. 4. — Declaration op Bight in lieu 

OP Injunction. 

1179. Discretion of court — Injunction oppres- 
sive.] — The ct. made a declaration of pltfa.’ right 
in lieu of granting an injunction, deft, undertaking 
to submit the plans of his proposed building to 
pltfs. — Smith v, Baxter, [1900] 2 Ch. 138 ; 69 
L. J. Ch. 437 ; 82 L. T. 660 ; 48 W. B. 468 ; 44 
Sol. Jo. 393. 

Annotaiiona .—Reid. Colls V. Homo & Colonial Stores, 

[1904] A. O. 179 ; Hyman v. Van Den Bergh, [1908] 1 Ch. 

167. 

1180. ,] — Where pltfs., the vestry of 

a parish within the metropolitan area, made an 
arrangement with certain landowners of a district 
without the metropolitan area, now represented 
by defts., the urban district council, whereby the 
discharge of some sewage from defts.’ district into 
a sewer belonging to plUs. had been permitted for 
many years, & this additional sewage had increased 
so as periodically to coke up pltfs.* sewer ; — Held : 
having regard to the conduct of pltfs. So to the 
difficulty in which an injunction would place 
defts. by compelling them to close their sewers, 
the ct. ought only to make a declaration that defts. 
were not entitled to send sewage from their 
district into pltfs.* sewer without the consent of 
pltfs. — S t. Mary, Islington, Vestry v. Hornsby 
Urban Council, [1900] 1 Ch. 696 ; 69 L, J. Oh. 
324 ; 82 L. T. 680 ; 48 W. B. 401 ; 16 T. L. B. 
286; 44 Sol. Jo. 327, C. A. 

Annotaiiona .—Mentd. L. C. C. v. Acton U. D. C. (1900), 17 

T. L. R. 157 ; East Bamet Valley U. C. v, StallaM (1909), 

79^L. j. Cb. 103 ; Liverpool Corpn. v. Coghill, [1918] 1 

1181. Injunotion unnecessary — ^Liberty to 

apply in case of future injury .1 — ^Although it is 
necessary to consider what has been the intention 
of deft, against whom an action is brought for the 
alleged disturbance of a market, in committing 
the acts complained of, yet in a case where deft, 
had set up a rival market on a market day, taking 


1184. Form of order.] — ^A.-G. v. Birmingham, 
Tame So Bea District Drainage Board, No. 
1140, ante* 

Cross-imdertaking in damages.] — See Sect. 6, 
sub-sect. 6, post. 

Breach of undertaking.] — See Part XII., Sect. 1, 
sub-sect. 2, post. 


Sub-sect. 6. — ^Ancillary Accounts. 

See, now. Judicature Act, 1873 (c. 66) ; B. S. C. 
Ord. 3, r. 8, Ord. XV., &, generally. Practice. 

1186. Right to account — ^Whether incident to 
right to injunction.] — ^Pltf. who complains of a 

E lracy of his work has no remedy in equity, unless 
e establish a title to an injunction, So then the 
account will follow. 

The ct. will not grant an injunction, but wiU 
leave pltf. to seek his legal remedy where the 
matter, which is the subject of the alleged pir^y, 
forms but a very inconsiderable part of pltf. s 
work. So contains merely calculations, So when the 
work complained of has been published some yea^. 
— Batt.v V, Taylor (1829), 1 *^^5 

Taml. 295 ; 8 L. J. O. S. Ch. 49 ; 39 E« B. 28. 
Annotation: — ^Folld. Smith v, L. & S. W. Ry. (1854), Eai, 

1188 , .] — (1) Where the lord of a 

manor, who claims against the^ tenants the right 
of property in the mines within the manor, has 
stood by for a long period So allowed the tenant^ 
without objection, to work the mines & to expend 
large sums of money upon their min i n g operations, 
the ct. will not assist liim'by making a decwe for 
an injunction or accotmb against the tenants, bub 
wiU leave him to his legal remedy. 
k (2) Distinction between the cases m which the 
right to an account is incident to the injunction, & 
those in which it is independent of that reliOT. 
Peculiarity of the case of mines in this respect. 
The right to an account, even in the case of mmes, 


PART XI. SECT. 6, SUB-SECT. 6. 

__ an injunotlon suit under r. 456. whore no writ ha^ been issued the ct has no power to 

aooount to be talcen. — Panafa e. Kino (1884), 3 N. it L. R. 254 (S. C.). — N.Z. 

VOL. XXVil t. ^ ^ 
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8ed, 6 , — The order: Sxth-aecis, 6, 7, 8 d? 9.] 

may be lost b> laches. — ^P arrott v. Palmer (1834), 
8My. &E:. 632; 40 E. B. 241* 

AnnotaUtma: — Aa to (1) Retd. Blaokmore v. White, [1890] 
1 Q. B. 893. Aa tom A^d. Wright e. Pitt (1870), L. R. 
12 Bq. 408. R^d. Hunter v. Ste^iwt (1861), 4 De Q. F. 
8c J. 168 ; Ellas e. Griffith (1878), 8 Gh. D. 521. Oenerally, 
R^. H^h e._Ja^rar (1845), 2 (^11. 231; Powell v. 


Aiken (1858), 4 K. 


343. 


1187, -•] — ^Abill having been filed by a 
client agaJn^ the estrix. of his solr. for an account 
of all dealings & transactions between pltf. & 
testator, & for an injunction to restrain an action 
brought by deft, against pltf., to recover £3,000 
for money lent to him by testator pltf. after answer 
obtained an order for ^‘unction, upon the terms 
of paying the money into ct. Notwithstanding 
this order, however, deft., under particular cir- 
cumstances, went to trial & obtained a verdict 
for the £3,000, upon the same evidence sub- 
stantially as was afterwards used in the suit in 
equity, & which was satisfactory to this ct. No 
appe^ having been made by deft, against the 
order for the injunction ; — Held : assuming the 
effect of that order to be to bring the whole matter 
into this ct., &, therefore, primd facie, to entitle 
the pltf. to an account of the £3,000, as well as 
of all other matters comprised in the suit, yet, 
taking into consideration the veidict at law & the 
evidence in equity, deft, was entitled to have the 
^,000 deemed an item in the account ; such 
item, under the particular circumstances of the 
case, bearing interest at the rate of £4 per cent. 
per annum, — Abbey v. Petch (1842), 1 Y. & O. 
Ch. Cas. 268 ; 11 L. J. Ch. 124 ; 6 Jur. 433 ; 62 
E. B. 880. 

1188. ,] — The right to a decree in 

equity for an account of the profits made by the 
manufacture &; use of articles in infringement of a 
patent is incident to the right to an injunction to 
restrain future infringements ; & where no case is 
made for the injunction the account will not be 
decreed. — Smith v. London & South Western 
By. Co. (1854), Kay, 408 ; Macr. 200 ; 2 Eq. Bep. 
426 ; 23 L. J. Ch. 662 ; 23 L. T. O. S. 10 ; 2 W. B. 
310 ; 69 E. B. 173. 

Annotationa PoUd. Price’s Patent Candle Co. Bauwen’s 
Patent Candle Co, (1858), 4 K. &; J. 727. ReU. Saxby v. 
Basterbrook (1872), L. R. 7 Exch. 207. 


1180. J — ^The rule in patent cases, 

that this ct. cannot decree an account unless it can 
grant an injimction, applies, notwithstanding it 
may appear at the hearing that, since an intern 
injunction was moved for, defts. have sold articles 
which, had the facts & law been then sufficiently 
ascertained, the ct. would have restrained them 
from selling. — Price’s Patent Candle Co., Ittd. 
V, Bauwen’s Patent Candle Co., Ltd. a858), 4 
K. & J. 727 ; 70 E. B. 302. 

,*--00585. Davenport v. Rylands (1865), L. R. 

1 Eq. 302. Retd. Bette v. Gallals (1870), L. R. 10 Bq. 392. 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49). 

1190. & inquiry into damages.} — Where 

the ct*. below direct^ an inquiry as to damages 
[under Chancery Amendment Act, 1868 (c. 27)], & 
also an accoimt of profits ; — Held : resp. shoidd 
be called upon to elect between the two which he 
would adopt, since an account of profits amounts 
to a condonation of the infringement. — ^Neilson 
y. Be™ (1870), L. B. 5 H. L. iT 40 L. J. Ch. 317 ; 
19 W. R. 1121. H. L. ; varying S. C. svib nom. 


I Betts v. Nexlson, Betts v. De Vitre (1868), 3 
Oh. App. 429, L. C. 

An/noUUiona : — RStd.' Wateon v. Holliday (1882), 20 Ch. D. 
780 ; Upmann v. Forester (^1888). 24 Oh. D. 231 ; United 
Telephone Co. e. London « Globe Telephone Sc Matnte- 
nanoe Co. (1884), 51 L. T. 187 ; United Hoieeshoe 8c Nail 
Co. V, Stewart (1888), 13 App, Cas. 401 ; Saooharin Cprpn. 
V. ChemioalB 5C Drugs Co.. [1900r2 Ch. 556. llsntd. 
Elmslie o. Boursior (1869), L. R. 9 Bq. 217 ; Plimpton e. 
Maloolmson (1876), 3 Ch. D. 531; Plimpton v, Spillor 
(1877), 6 Ch. D. 412 ; The Parlement Beige (1880), 42 
L. T. 273 ; Von Heyden v. Neustadt (1880). 50 L. J. Ch. 
126; Nobel’s Explosives Co. v. Jones (1882), 8 App. 
Cas. 5 ; Newman v. Pinto (1887), 57 L. T. 31 ; Gadd & 
Mason v» Manchester Corpn. (1892), 67 L. T. 569 : Gill 
V, Coutts Sc Cutler U895), IS R. P. C. 136 ; Badisoho 
Anilin und Soda Fabrik e. Johnson Sc Basle Chemical 
Works, Bindsohedlor, [1897] 2 Ch. 322; British Motor 
Syndicate e. Taylor, [1901] 1 Ch. 122 ; British Thomson- 
Houston Co. V. Sterling Accessories, Same o. Crowther 8c 
Osborn, [1924] 2 Ch. 33. 

1191. .] — The rule that, upon a decree 

against a party for the infringement of a patent, 
the patentee is not entitled, under Chancery 
Amendment Act, 1858 (c. 27), ss. 2, 6, to have 
both an account of profits & an inquiry into 
damages, is now established. Sc applies to every 
case of infringement. The patent^ must, there- 
fore, elect which of the two forms of relief he will 
adopt. — D e Vitre v. Betts (1873), L. B. 6 H. L. 
319 ; 42 L. J. Ch. 841 ; 21 W. R. 705, H. L. ; varying 
S. C. sub nom, Betts v, Nbilson, Betts v. De Vitre 
( 1868), 3 Ch. App. 429, 441, L. C. ; sub nom. Betts 
V. Be Vitre (1866), 34 L. J. Ch. 289. 

Annotationa: — ^Befd. Ponn v. Jack (1867), L. R. 5 Eq. 81 ; 

Watson V, Holliday (1882), 20 Ch. D. 780 ; Saccharin 
Corpn. V. Chemloals Sc Drugs Co., [1900] 2 Ch. 556 ; 
Meters v. Metropolitan Gas Meters (1911), 104 L. T. 113. 
Mentd. Penn v, Bibby, Penn v. Jack, Penn v, Fernie 
(1866), L. R. 3 Bq. 308 ; Nobel’s Explouves Co. v. Jones, 
Scott U881), 17 Ch. D. 721 ; Belvedere Fish (^uano Co. 
V. Rainham Chemical Works, Feldman 8c Partridge, Ind. 
Coope V. Same, [1920] 2 K. B. 487 ; British Thomson- 
Houston Co. V. Sterling Acceasories, British Thomson- 
Houston Co. V, Crowther 8c Osborn, [1924] 2 Ch. S3. 

Infringement of patent genersUy .] — Sec 

Patents. 

Infringement of trade mark .] — See Trade 

Marks. 

Infringement of copyright.] — See Copy- 
right, Vol. XIII., p. 221, No. 680. 

1192. Suspension of Injunction & account — 
Pending appeal.] — ^The grwtees of a patent for 
improved means of fastening & unfasteni^ doors 
brought an action against defts. alleging infringe- 
ment by the use of the combination claimed in 
pltf.’s specification & asking for the usual relief. 
Lefts, denied the 'alleged imringement, Sc put in 
issue the validity of the patent, allemng that the 
invention had been anticipated: — Held: pltfs. 
were entitled to the relief asked but the injunction 
Sc account of profits ought to be suspended pending 
appeal. — Kaye v. Chubb Sc Sons (1886), 4 B. P. 0. 
23 ; affd., 6 K. P. 0. 641, C. A. 


Sub-sect. 7. — Drawing up Order. 

1193. Effect of delay — Notice to defendant.] — 
In Nov. 1847 an order was made for an injunction, 
but was not drawn up. Upon an ex p. application, 
in Apr. 1849, to have it drawniip : — Held : notice 
of the application must be given to deft. — ^B ate*^ 
HAN V. WiATT (1849), 11 Beav. 687 ; 50 E. B. 944. 


Sub-sect. 8.— Service of Order. 

1194. Where made — ^Defendant's last plaee of 
abode.] — Injimd^cm upon affidavit of an intended 


PART XL SECT. 5, SUB-SECT. S. 

d. NepeaaUy for aervice — Muat he 
prompt.y^X, deft, is bound to obey an 


injunotion of which he is made aware, 
b^ng served with it : bet pltf. 
must not be guilty of ~ ~ 
formal servioe, as the 



with such service applies only until 
pltf. has time to make the service.— 
BrawAMT e. RicoaiBPSON (1870), 17 
Or. 150.— CAN. 
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marriage with a male infant aged eighteen, restrain- 
ing communication with him untu further order ; 
& that service of the order at the house, which 
appeared to be the last place of abode, though 
apparently shut up, cdiomd be good service. — 
Peabcb V, CBUTCHPiteLD (1807), 14 Ves. 206 ; 33 
£)■ R. 500, L. 0« 

1195. .] — Injunction granted ex p» 

restraining receipt of a pension, & order made that 
service of the biU, the interrogatories, io the 
injunction on solrs. who were in communication 
with deft., or had means of being so, & also service 
at an addmss previously given by him, should be 
good service. — Hbaij> v. Hay (1861), 0 W. R. 
369 ; aabsequeni proceedings (1862), 3 Giff. 467. 

1196. Defendant’s house.] — (1) The ct. will 

not order that service of an injunction at the house 
of a party, who avoids being served, may be good 
service. 

(2) A party who has notice of an injimction, is 
bound thereby, although the writ of injunction 
has not been served on him. 

All that you have to do is to show that the party 
knew of the existence of the injunction, & proof of 
actual service is not necessaiy (Pepys, M.R.). — 
Robinson v. Elton (1836), 4 L. J. Ch. 197. 

1197. On whom made — ^Defendant personally.] — 
Deft.’s clerk in ct. is not his agent for the purpose 
of receiving notice of an injunction granted in the 
cause. 

An injunction has no operation unless it is 
served either on deft, personally or on some person 
who, by an order of the ct., has been substituted 
for deft. (Shad WELL, V.-O.). — Gooseman v. Dann 
(1840), 10 Sim. 617 ; 69 E. R. 716. 

1198. .] — ^Personal service of notice 

of an injunction granted under special circum- 
stances. — Miixs V. Peabson (1841), 4 Y. & 0. Ex. 
468. 

1199. Authorised substitute.] — Gooseman 

V. Dann, No. 1197, ante. 

1200. Defendant’s solicitor.] — A writ of 

injunction, served on deft.’s solr., ordered to be 
good service in a case where deft, could not be 
found at his usual place of residence, the solr. of 
deft., who had entered an appearance for him, 
declined to accept service for him. — ^Kirkman v, 
Honnob (1843), 6 Beav. 400 ; 12 L. J. Ch. 336 ; 
49 E. R. 880. 

1201. .] — ^Heald V. Hay, No. 1195, 

ante. 

1202. Defendant’s agent — ^Defendant resi- 

dent abroad.] — ^Where it appeared that the agent 
of deft, abroad had a general authority to act on 
behalf of the principal in relation to a matter which 
eventually became the subject of a suit, the ct. 
ordered l^t service upon such agent of an in- 
junction which had been granted against deft, 
should be deemed good service upon bis principal ; 
but before making the order, required a letter to 
be sent to the principal, stating the proceedings 
which were being twen. — ^Mubbay v, Vipart 
(1846), 1 Ph. 621 ; 14 L. J. Ch. 217 ; 4 L. T. O. S. 
860 ; 41 E. R. 731, L. C. 

AwMlabUytts: — ^Befd. Hornby v. Holmes (1846), 4 Hare, 

306 ; Cope v. Bussell (1847), 16 L. J. On. 368 ; Baukier 

V. Poolejl849),13 Jnr. 800 : Norton v, Hepworth (1849), 

1 H. & Tw. 168 : Wallis v. Darby (1849), 6 Hare, 618. 

As preliminary to attachment for disobedience.] — 

See Part XU., Sect. 2, sub-sect. 1, A. (6), post. 


Sub-sect. 9. — Suspension op Injunction, 

1203. To enable complaint to be remedied.] — 

A.-G. V, Heath (1868), cited 4 Ch. App. 161. 

Annotation : — ^FoUd. A.-G. v. Oolney Hatch Lunatic Asylum 
(1868). 4 Ch. App. 146. 

1204. .] — A.-G. V, CoLNBY Hatch Lunatic 

Asylum, No. 4, ante. 

1205. .] — ^Where an information to restrain 

a nuisance was filed nine months before the hearing, 
& up to the hearing in Mar. no steps had been 
taken to abate the nuisance, a perpetual injunction 
was granted ; but under the circumstances, the 
ct. refused to suspend it beyond the second seal 
in Michaelmas Term, with liberty for defts. to 
apply for an extension of the time if they could 
show the ct. that they had used due diligence in 
the meantime to abate the nuisance. — ^A.-G. v. 
Bibminquam Borough Council (1871), 24 L. T. 
224 ; 19 W. R. 661. 

1206. .] — Pennington v. Brinsop Hall 

Coal Co., No. 389, ante. 

1207. .] — ^A.-G. V. Walthamstow Local 

Board, fl878.) W. N. 90. 

1208. .] — With respect to the injunction 

which is sought I propose to adopt the course 
which was followed in A.-G. v. Colney Hatch 
iMnatie Asylum^ No. 4, ante, I therefore grant 
an injunction to restrain defts., their servants or 
agents from carrying on the asylum so as to be a 
nuisance to all or any of pltfs., & I suspend the 
issue of it for three months with liberty to either 
side to apply (Pollock, B.). — Hill v. Metro- 
politan Asylum District Managers (1879), 4 
Q. B. D. 433 ; 48 L. J. Q. B. 562 ; 40 L. T. 491 ; 
on appeal, 49 L. J. Q. B. 228, C. A. ; avb nom. 
Metropolitan Asylum District v. Hill (1881), 
6 App. Cas. 193, H. L. 

Annotations: — Mentd. Vernon d. St. James, Westminster 
Vestry (1880), 16 Ch. D. 449 ; Dixon v. Metropolitan 
Board or Works (1881), 7 Q. B. D. 418 ; Lea Conservancy 
Board v, Hertford Ck>rpn. (1884), 48 J. P. 628 : Ennew 
V. G. B. By. (1886), 1 T. L. B. 619 ; Gas Light & Coke 
Co. V. St. Mary Abbott's, Kensington Vestry (1885), 16 

8 . B. D. 1 ; L. B. & S. C. By. v. Truman (1885), 11 App. 

as. 46 ; Goolden e. Thames Couservators (1887), 4 
T. L. B. 187 : M*Mnxray v. CadwoU (1889), 6 T. L. B. 76 ; 
National Telephone Co. v. Baker, [1893] 2 Ch. 186; 
Bapier v. London Tram. Co., [1893] 2 Ch. 588 ; Jordeson 
V. Sutton Southooatos Sc Drypool Gas Co., [1898] 2 Ch. 
614 ; Canadian Paoiflo By. v. Parke, [1899] A. C. 535 ; 
Goldberg v. Liverpool Qorpn. (1900), 82 L. T. 362 ; East 
Fremantle Corpn. v. Annois, [1902] A. O. 213 ; A.-Q. v. 
Nottingham Corpn., [1904] 1 Oh. 673 ; East London By. 
V. Thames Conservators (1904), 68 J. P. 302 ; Be New 
River Co. & Metropolitan Water Boa^ (1904), 68 J. P. 
329 ; A.-G. v. Dorchester Ck>rpn. (1906), 94 L. T. 682 ; 
Demorara Eleotrio Co. v. White, [1907] A. C. 330 ; Metro- 
politan Water Board e. Solomon, [1008] 2 Ch. 214 ; 
Price's Patent Candle CJo. v. L. O. O., [1908] 2 Ch. 626 ; 
Hanley v. Edinburgh Corpn. (1913), 77 J. P. 233. 

1209. .] — ^A.-G. V. Birmingham, Tame & 

Rea District Drainage Board, No. 1140, ante. 

1210. .] — Stollmbyer V. Petroleum De- 

velopment Co., Ltd., No. 212, ante. 

1211. Convenience of public.] — Considering the 
inconvenience caused to the public by suddenly 
stopping the use of the system, it was agreed that 
the mjunction be suspended^for six months, defts. 
keeping an accoimt of the profits. — ^Hopeinson v. 
St. James & Pall Mall Electric Light Co., 
Ltd. (1893), 10 R. P. C. 46 ; 9 T. L. R. 173. 

Iftl2. To enable parties to reach settlement.] — 
Shiel V. Godfrey & Co., [1893] W. N. 116. 

1218. Until cessation of hostilities — ^European 


PART XI. SECT. 5, SUB-SfiOT. 9. 

1811 1 Ootieenienceo/jntbHe.] — Arall- 
way 00 *, Instead of obtainiiig the finding 
of a jury rtepeotlng the amount of oom- 
pstiaatkm m to the owner of land 
retmlred tat the railway, but aeting on 
some oral ocmsent by the owner's solr.. 


took possession. Sc oommenoed the 
works : — Held : pltt was entitled to an 
Injunotion, Sc his right to ocunpensation 
was clear; but, slnoe great publio 
iniuxT would, without ooxxesponding 
b^ieat to pltt, result from mpping 
the works. Sc to prevent injury to the oo.. 


there should be no rule on the yiftt flfm, 
the 00 . proceeding at onoe to obtato the 
finding of a ju^. Sc paying aU costs 
propedy inomma oeoause they had gone 
into poBsesBion without oomplytiig with 
^ Stotuj^—HABa V.,O0BK Sc BA2a>ON 
BY. Oo. (1860), 8 Ir. Jur. 1.- “ 
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Sect. 5.— The order: Svb-aeda. 9 & \0, A. & B. 

Sect, Or Sub-sect* l«j 

War, 1914-1918.] — Dextbb v, Aldershot Urban 
District Council (1915), 79 J. P. Jo. 680. 

-.] — Where on the evidence the 
ct. came to the conclusion that defts., a local 
authority, were causing a nuisance by reason of 
offensive smells arising from a refuse tip, although 
they had taken steps to abate it by keeping the 
tip covered with earth, but that by reason of war 
& consequent shortage of labour it was difficult 
for the local authority to abat-e the nuisance, 
the ct. in granting an injunction ordering them 
to do so suspended its operation until after the 
termination of hostilities. — Great Central By. Co. 
V, Doncaster Bubal Council (1917), 87 L. J. Ch. 
80 ; 118 L. T. 19 ; 82 J. P. 33 ; 02 Sol. Jo. 212 ; 
15 L. G. B. 813. 

1215. Suspension by consent — ^Power of court to 
grant further suspension.] — Held : that under the 
consent order the ct. only had power to grant one 
suspension of the injunction. — Gippard v, 
Wolverhampton Cobpn. (1889), 5 T. L. B. 434, 
D. C. 

1216. Continuance of suspension — To whom ap- 
plication made — Injunction suspended by Court of 
Appeal in first instance.] — judgment directing 
an inquiry as to damages on account of a nuisance 
was varied by the Ct. of Appeal, who granted an 
injunction, but suspended its operation for a 
certain time ; — Held : an application for its 
further suspension might be made to & disposed 
of by the judge to whose ct. the action was 


attached. — Shelfeb v, City op London Electric 
Lighting Ccu^.Meux’s Brewery Oo. v, City op 
London Electric Lighting Oo., [1895] 2 Oh. 888 ; 
64 L. J. Ch. 736 ; 73 L. T. 42 ; 44 W. B. 198 : 
30 Sol. Jo. 583 ; 12 B. 441, 0. A. 

Suspension pending appeal.] — See Sub-sect. 10, 
B., post. 


Sub-sect. 10. — ^Appeals. 

A. In General, 

See B. S. C. Ord. 68, r. 16. 

1217. Advancing appeal — To prevent irreparable 
damage.] — ^An appeal from a decree granting an 
injimction to restrain the use of a trcule mark 
ordered to be advanced, on the ground that the 
injury done to deft, by the continuance of the 
injunction, if wrongly granted, would be irre- 
parable. — ^Lazenby V, White (1870), 6 Oh. App. 
89 ; 19 W. B. 291, L. JJ. 

Annotation: — ^Folld. lloskell v, Whitworth (1871), 19 W. K. 
804. 

1218. Interlocutory order — ^To whom appeal lies.] 

— ^A summons asking for an interim injunction 
until the trial of the action is a matter of ** practice 
& procedure,** within Judicature Act, 1894 (c. 16), 
s. 1 (4), & the appeal from the order of a judge at 
chambers on such a summons is to the Ot. of 
Appeal & not to the Div. Ct. — ^McHarg v. Uni- 
versal Stock Exchange, [1895] 2 Q. B. 81 ; 64 
L. J. Q. B. 498 ; 72 L. T. 602 ; 43 W. B. 464 ; 
11 T. L. B. 409 ; 39 Sol. Jo. 471 ; 15 B. 459. 


PART XI. SECT. 6, SUB-SECT. lO.—A. 

e. Inicrloculcry order — Delay.] — A 

receiver was appointed hv the ct. by 
way of equitable execution of pit Is.* 
judgment against deft., &; proceeded 
to collect rents of land which hod been 
conveyed by deft, to trustees in trust 
for the benefit of deft.*s creditors. The 
trustees intervened ; & upon their 

application, an order w'as made bv a 
iuoge in chambers enjoining the receiver 
from interfering in the collection of 
rents : — Held : this was an interlocutory 
order; & notice of appeal therefroin 
not having been given \^thln the time 
proscribed for appeals from such orders, 
the appeal was quashed. — Bleasdeij. 
Machinery Co. v. Spencer (1913), 24 
W. L. R. 47; 4 W. W. R. 139; 11 
D. L. R. 75.— CAN. 

f. Appeals diacomaged.] — 

The Judicial Committee w'ill not en- 
courage appeals from iuterlocutorv 
orders of a temporary cliaractor, such 
as an irUerim injunction. — C roud ace v. 
ZOBEL (1898), 79 L. T. 602.— AUS. 

g. Discretion of court to grant .] — 
Motion for special leave to appeal was 
refused when applied for in regard to a 
mandatory order respecting the runnirg 
of cars & extensions of the tramway, the 
questions not being of a character to 
warrant the exercise of discretion in 
giving special leave. — L ondon Street 
R y. Co. V. London City (1904), Cout. 
322.— CAN. 

h. Jurisdiciicn of Superior Court.] 
— ^The Superior Ct. has no jurisdiction 
to entertain an appeal in an action for 
injunction restraining danrorous opera- 
tion of a quarry & for 1100 damages. — 
Lachance 17. Cauchon (1915), 62 8, C. R. 
223.— GAN. 

k. Appeal from subordinate court — 
Jurisdiction of district judge.}-- \ peti- 
tion praying for a temporary iniunotion 
in a suit was presented by ^tf . in a 
subordinate ct. The jud^ refused to 
pass orders on it without hearing defts., 
& ordered notioe to issue to them. 
Pltf. appealed to the district judge, 
who granted the Injtmotion prayed for : 
— no appeal lay from tlM sub- 


ordinate ct., & the district judge had 
purported to exercise a jurisdiction not 
vested in him by law. — Luis i7. Luis 
(1888), I. L. R, 12 Mad. 186.— IND. 

1. Right to appeal — Effect of dis- 
obedience of injunciion.h~Tlio fact tliat 
a party to an action is in contempt Is 
no bar to his proceeding with the action 
in the ordinary way ; the contempt Is 
only a bar to nls asking the ct. for an 
indulgence. Whore defts. received cer- 
tain moneys in disobedience to an 
interim injunction, which was made 
perpetual by the judgment at the trial, 
a motion by pltf. to quash defts.' appeal 
from the judgment was refused. — 
Ferguson v. County of Elgin (1893), 
15 P. R. 399.— CAN. 


m. Payment into court — Effect of 
aopeoZ.}— Pltfs. having moved for an 
injunction to restrain the sale of goods 
under execution, the motion was 
enlarged & the sale permitted to pro- 
ceed, the money arising therefrom being 
directed to bo paid Into ct. to the credit 
of the cause, there to abide the further 
order of the ct. The injunction was 
afterwards refused: — Hdd: the pay- 
ment out of the fund was discretionary 
with the ct., & ponding the appeal to 
the Ct. of Appeal the same should remain 
in ct., but might be paid out on proper 
security being given. — ^K ino v, Duncan 
(1881), 9 P. R. 61.— CAN. 

n. Where injunction expired — Sub- 
sequent action for contempt — Appeal 
against injunction ,] — Where, after the 
expiration by effluxion of time of an 
interim injunction order, proceedings 
are taken against a party to the action 
to commit him for contempt for dis- 
obeying the order, an appeal by him 
against the interim order will He. — 
McLeod v. Noble (1897), 24 A. R. 459. 

— can. 

o. Obedience to injunction — Effect on 
right to appeal .] — A party obeying a 
mandatory Injunction, for disobedience 
to wWoh ne is liable to attachment, is 
not thereby prevented from appealing 
against ttie injunction. — Consolidated 

Cmr (1896), 6 


p. Order granting injunction — Htnv 
appeal obtained.}— Ho appeal lies from 
order granting injunction, but only 
from an order refusing to dissolve the 
Injunction. — ^A.-G. v. Mllnb (1892), 2 
B .C. R. 196.— CAN. 

q. Mandatory injunction — Grounds for 
appeal.] — In a suit by co-sharers for 
demolition of a building as having been 
recently erected without their consent 
on common land by another co -sharer 
the ct. found that the building liad 
been erected as alleged by pltfs., but 
refused to grant them a mandatory 
injimction upon the ground that ** tho 
area was reclaimed by implt., deft., & 
that others, pltfs. included, who have 
done tho same, have been allowed to 
build on tho areas thus reclaimed \Kdth- 
out any objection, & that no special 
damage was done ” : — Held : this was 
not a vaUd reason for refusing to grant 
a mandatory injunction ; &: such refusal 
was imder the oiroiunstances a good 
^und of appeal within Code of Civil 
Procedure, s. 584. — ^Ram Bahadur Pal 
V. Ram Shankar Prasad Pal (1905), 
I. L. R. 27 AH. 688.— IND. 

r. Suppression of fads on ex parte 
application — Full disclosure on motion 
to continuer— Appeal refused.}— In an 
appeal from an order continuing an 
interim injunction on the groimd of 
failure to disclose material facts cn tho 
ex p, application for the interim injunc- 
tion the ot., where all the material facts 
were before the judge on the motion to 
discontinue, dismissed the appeal with- 
out considering whether or not all the 
material facts had been disclosed on the 
ex p. application. — ^McDermott v, Oli- 
ver (1915), 43 N. B. R. 533.— CAN. 

t. From ex parte order — Where no 
application in lower court — To rescind 
or vary.}— An appeal from an exp, order 
made at chambers granting a mandatory 
injunction on the ground that the judge 
acted without junsdiotlon was refusM, 
because applt. had not, before taking 
his appeal, applied to the judge to vary^ 
or rescind his orderr Sc it was hdd that 
the neoesMty for such an api^Uk>ati(m 
was not obviated: by Jud. 1909, Ord. 58, 
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1219. Striking out statement of claims 
Iioave necessary.] — ^An order striking out a state- 
ment of claim as disclosing no reasonable cause of 
action Sn dismissing the action as frivolous ^ 
vexatious is an interlocutory order, & leave to 
appeal is necessary, & this is so though an in- 
iunction is claimed. — ^Bright & Co., Ltd. v. 
Bivbr Plate Construction Co., Ltd. (1901), 
17 T. L. R. 708, C. A. 

1220. Duty to set down promptly.] — Sher- 

WELL V. Combined Incandescent Mantles Syn- 
dicate, Ltd., No. 464, ante. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49). 

B, Suspension Pending Appeal. 

1221. Whether court will suspend operation.] — 

Where the effect of the execution of an injunction 
to restrain a minister from officiating in a chapel 
where he had long performed the duties would 
be to break up the congregation, the ct. will stay 
such execution pending an appeal. — A.-G. v. Munro 
(1848), 11 L. T. O. S. 197 ; 12 Jur. 318, L. C. 

1222. .] — The ct. will not stay the execu- 

tion of a decree, pending an appeal to the House 
of Lords, unless it can bo satisfactorily proved 
that its being issued will create irreparable 
injury. — ^A.-G. v, Murdoch (1852), 21 L. J. Ch. 
694 ; 19 L. T. O. S. 173, L. JJ. 

Annotation : — Mentd. A.'Q. v, Anderson (1888), 57 L. J. Ch. 

543. 

1223. .] — ^Where the issues directed to be 

tried in a suit to restrain infringement of a patent 
have aU been found in favour of the patentee, the 
circumstance that appeals to the House of Lords 
have been lodged will not be allowed to interfere 
with his right to an immediate decree. — ^P bnn v, 
Bibby, P^nn V. Jack, Penn v, Fernib (1866), 
L. R. 3Bq. 308; 36 L. J. Ch. 277 ; 15 W. R. 192 

Annotation: — Mentd. Boyd v, Tootal Broadhurst Leo Co., 

(1894), 11 R. P. C. 185. 

1224. Irreparable dama^ likely.] — The 

business of a solr, had been carried on by a suc- 
cession of firms in a particular house for thirty 
years. Eventually, pltf. & deft., who were the 
last continuing partners, dissolved partnership, & 
pltf. filed a bill against deft., & obtained a decree, 
which he immediatelv enrolled, declaring that 
deft, had no interest m the house, & restraining 
Jiim from entering it. Deft, being about to 
appeal to the House of Lords against the decree, 
moved to suspend the injunction pending the 
appeal : — Held ; the case was one in which irre- 
parable injury might be done to deft. ; & deft, 
undertaking to proceed with the appeal, with due 
diligence & to abide by any order as to damages 
which the ct. might make, the ct. suspended the 
injunction pending the appeal. — Walpord v. 
Walpord (1868), 3 Ch. App. 812 ; 19 L. T. 233 ; 
16 W. R. 1161, L. JJ. 

Annotation: — ^Mentd. Burdick v, Garrlok (1870), 5 Ch. App. 

453. 


1225. .] — In an action to restrain the 

infringement of a patent for improvements in the 
method of making ornamental tin plates pltfs. 
obtained an injunction. Defts., being about to 
appeal, moved to suspend the injunction pending 
the appeal, offering to give any undertaking as 
to damages tliat the ct. might think fit to impose, 
& to prosecute the appeal with diligence, & alleging 
that if they were prevented from carrying out the 
numerous contracts they had in hand the result 
would bo to destroy their connection & to cause 
them irreparable dama^ : — Held : no ground for 
suspending the operation of the injunction, for 
defts. could buy the articles in the market & so 
fulfil their contracts. — Flower v, Li/)yd (1877), 
36 L. T. 444. 

1226. .] — An application for a stay 

of an injunction pending an appeal on the ground 
that it would involve a very serious dislocation 
of deft.’s business was refused, deft, being a mere 
agent for sale & not a manufacturer. — Lanston 
Monotype Corpn., Ltd. v, Slattery (1925), 42 
R. P. C. 366. 

1227. Special reasons.] — Deft, being 

desirous to appeal to the Ct. of Appeal the Lord 
Justices, on the application of deft, suspended the 
operation of the injunction until the hearing of the 
appeal, at the same time directing the cause to be 
advanced, though deft, had made no affidavit 
in support of his application. — Roskell v, 
Whitworth (1871), 19 W. R. 804, L. JJ. 

1228. .] — Hocking v, Fraser (1885), 

Griffin’s Patent Cases, 129. 

1229. .] — Kaye v, Chubb & Sons, No. 1192, 

ante, 

1230. .] — Thomson v, Hughes, No. 190, 

ante, 

1 231 . .] — ^This was an action for infringement 

of two patents. An injunction with an inqu^ 
as to damages was granted, but the injunction 
& inquiry were stayed pending appeal on defts. 
undertaking to keep an account, provided they 
gave security to pltfe.’ satisfaction for the amount 
of the damages. — National Opaltte Glazed 
Brick & Tile Syndicate, Ltd. v. Ceralite 
Syndicate, Ltd. (1890), 13 R. P. C. 649. 

1232. .] — Leeds Forge Co., Ltd. v, Deigh- 

ton’s Patent Flue & Tube Co., Ltd. (1901), 18 
R. P. C. 


Sect. 0 .— UNDERTAKING AS TO DAMAGES. 

Sub-sect. 1. — In General. 

1233. Whether court can compel undertaking^ — 
(1) An undertaking as to damages is the pnee 
which a person asking for an function has to 
pay for it ; & such an undertaking should not be 
confined to the damages that may be sustained 
only by the party enjoined, but should extend to 
all defts. asking for it. 


r. 3 . — St. John Rt. Oo. St. John 
(1915), 43 N. B. R. 498.— CAN. 

a. Variation of injunction on appeal 
— Wheie no application in lower court ] — 
The ot. declined to vary an injunction 
which had been granted by limiting 
it as to time, this not having been asked 
in the ct. below, & the ot. not having 
sufficient mateiml before it. — Colb- 
OBOV30 V, Young (1902), 22 N. Z. L. R. 
491.— N.Z. 

b. Injunction refused — But granted 

r ding appeoA,] — A bill of suspension 
interdict agidnst the exercise of 
powers of sale in a trust-deed having 
been refused. Sc the certffioate of refusal 
issued, but an appeal to the House of 


ords having been taken, the ot. paseed 
new bill of suspenlon & interdict 
ralnst a sale during the dependence of 
le appeal. — ^Innbs v, Innes (1o29), 
Sh, (Ct. of Sess.) 762 ; 4 Fac. Coll. 
I34.-~~SOOT. . 


PART XI. SECT. 6, SUB-SBCT. 10.— B. 

0 . Pavment of setmrUy .} — Whore on 
injunction is ordered at the. hearing 
of a oanse, & the parties jrtye 

the seourity required by R. S. 0. 1877 
( 0 . 38), 8. 26, pending an app^ to the 
Qt, of App^, effi proceedings to enforce 
the injunction are, by s. thereui^n 
8 ta 3 red; Sc a wnt of sequestration 
cannot therefore be obtained, pending 


the api)eal, on the ground of non- 
oompliamoti with the mjunotlon. — ^Mc- 
Garvbt V, Town of Strathroy (1884), 

6 O. R. 138.— CAN. 

d. .1 — The operation of an 

injunction awarded by a judgment 
ot the ot. below was stayed pending^ 
an appeal to the Ct. ot Appeal, after ^ 
the perfecting of the seourity on appeal, 
hyR.S. 071877(0. 38), 8.27. —Toronto 
Omr V, Toronto Street Rt. Oo. 
(1887), 12 P. R. 361.— CAN. 

PART XL SECT. 6, SUB-SECT. 1. 
t. How enforced ,} — The method 
of enforcing the undertaking as to 
damages contained In an injunoUon 
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Undertaking as to damages: Sttb^secis, 1, 
2,3 d: 4.] 

(2) The ct. has no power to extend an under- 
taking given by pltf. so as to cover damages that 
may be sustained by a party who never asked for 
it when the injunction was granted. 

(3) If pltf. refuses to give it [an undertaking] 
the ct. can refuse the injunction, but it cannot 
compel pltf. to give an undertaking (Cotton, 
jjj,), — Tucker v. New Brunswick Trading 
Co. OP London (1890), 44 Ch. D. 249 ; 69 L. J. Ch. 
651; 63L. T. 69; 38 W. R. 741, C. A. 

1234. .] — Chapun V. Barnett (1911), 

Timesy Dec. 20, 0. A. ; subsequent proceedings 
(1912), 28 T. L. B. 266, C. A. 

1236. Benefit extends to all dependants — Only 
one restrained.} — ^Tucker v. New Brunswick 
Trading Co. op London, No. 1233, ante. 


Sub-sect. 2. — ^Necessity for Giving Under- 
taking. 

See B. S. C. Ord. 52, r. 3. 

1236. To protect from improper applications.] — 

(1) An injunction to restrain deft, from building 
so as to prevent access of light &; air to pltf.*s 
windows was granted ex p. on Nov. 4, 1879, & 
on Nov. 27, was continued until the trial or 
further order, pltf. giving the usual imdertaking 
as to damages. On Feb. 18, 1880, the Ct. of Appeal 
discharged the order. On Nov. 11, 1880, a per- 
petual injunction as to access of air was granted ; 
but on Jime 21, 1881, the Ct. of Appeal dis- 
missed the action with costs. On Feb. 16, 1882, 
deft, gave notice of motion for an inquiry as to 
damages which was refused. The only damage 
alleged was that deft, had agreed to let part of 
the property with the new buildings to a tenant 
& was prevented from carrying this out by the 
injunction preventing his building. It was not 
proved, however, that there was any binding agree- 
ment to take a lease nor did it appear that the 
injunction interfered with the erection of the 
buildings to such an extent as would have entitled 
the intended tenant to throw up the agreement 
if binding ; — Held : an inquiry as to damages 
ought not to be granted. Qu. : whether where 
an interlocutory injunction has been wrongly 
granted owing to a mistake of law by the judge 
without any misrepresentation, suppression, or 
other default on the part of pltf. an inquiry as to 
damages can be directed under the imdertaking. 

(2) The ct. is not bound to grant an inquiry 
as to damages whenever deft, has sustained some 
damage by the granting the injunction ; but it 


has a discretion & may refuse any inquiry if the 
damage restrained is trivial or remote or if there 
has been great delay in making the application. 

(3) The question considered at what time the 
application for an inquiry as to damages ought 
to be made : — Held : even if there had been a 
binding agreement by the proposed tenant to 
take a lease, &; the injunction had. so interfered 
with the building as to entitle the tenant to be 
off the bargain, damages ought not to be granted 
in respect of it, for that damages must be confined 
to the imme&ate natural consequences of the 
injunction under the circumstances which were 
within the knowledge of the party obtahiing the 
injunction. 

The damages must be confined to loss which is 
the natural consequence of the injunction imder 
the circumstances of which the party obtaining 
the injunction has notice (Cotton, L.J.). 

(4) The undertaking was not intended to apply 
where the injunction was wrongly granted 
(Jessel, M.R.). — SmTH v. Day (1882), 21 Oh. D. 
421 ; 48 L. T. 64 ; 31 W. B. 187, O. A. 

Annotations: — As to (1) Consd. Fenner v. Wilson, [1893] 
2 Ch. 656 ; Re Hailstone, Hopkinson v. Carter (1910), 
102 L. T. 877. Bald. A.-G. Albany Hotel Co., [1896] 
2 Ch. 696 : Howard v. Press Printers (190^, 74 L. J. Ch. 
100. As to (2) Consd. Re Wood, Ex p. Hall (1888), 23 
Oh. D. 644 ; Sohleslngor v. Bedford (18^), 9 T. L. B. 370 ; 
Be Hailstone, Hopkinson v. Carter (1910), 102 L. T. 877. 
Bald. Hunt v. Hunt (1884), 54 L. J. Ch. 289. As to (4) 
Ezpld. Grimth v. Blake (1884), 27 Ch. D. 474. 

1237. Condition of granting interlocutory in- 
junction.] — ^An injunction ought only to be con- 
tinued on the terms of pltf. undertaking to bring 
an action, & to be answerable in damages. 

Semble : it is now almost universally the 
practice, on granting an interlocutory injunction, 
to require an imdertaking to be answerable in 
damages. — C happell v. Davidson (1866), 8 De 
G. M. & G. 1 ; 44 E. R. 289, L. JJ. 

Annotation : — ^FoUd. Wakefield v. Bucoleugh (1865), 13 
W. B. 858. 

1238. .] — Since Chancery Amendment 

Act, 1858 (c. 27), s. 2, empowering the ct. 
to award damages in cases in which it has juris- 
diction to entertain an application for an injunc- 
tion agai^t the commission of any wrohgful act, 
the ct. will be more strict than ever in requiring 
pltf., as a condition previous to his obtaining an 
interim injunction against the alleged infringe- 
ment of a patent, to abide by any order it may 
make as to damages. — ^T uck v. Silver (1869), 
John. 218 ; 70 B. R. 403. 

Annotation : — ^FoUd. Wakefield v. Buodeugh (1865), 13 
W. B. 856. 

1239 . .] — ^Where an injunction is granted, 

either upon an ex p. application, or upon motion 
by notice, pltf. must give an undertaking as to 


is by an inqulrv as to damages, & 
where deft, obtains judgment he may 
proceed to enforce the judgment in the 
ordinary way. — PAuiaoK v. Mubrat, 
^ W. W. B. 735 ; 31 Man. L. b! 

f. To whom made.l — The under- 
taldng usually inserted in an interim 
injunction order Is one not to the 
party, but to the ct. to pay dmnases 
if the ct. should bo of opinion that 
under the oiroumstances pltf. ought 
to pay damages, Sc he puts himself 
in the power of the ot. for that pur- 

B pse Independently of the suit. — 
[oBr^nkt e. Sexsmith, [1924] 3 
D. L. B. 84 ; 2 W. W. B. 465.-~CAN. 

PART XI. SECT. 6, SUB-SECT. 2. 
1237 I. Condition of arandina intet- 

not entiUed to an injuncftlon. aa they 
did not admit their liability fw 


damages. Sc bring into ct. or oiler tc 
secure the amount. — G eorgian Bai 
T^ fflPORTATlON Co. V. FiSHBB (1880). 
5 A. B. 883.— CAN. 

1287 fi. .) — ^Whore a pltf. before 

proseouting an action is required tc 
give seounty lor costs, as where he 
reside out of the jurlE^otion, he musi 
also give the undertaking for damagei 

person wH^othe 
lunsmotion as one tejTn of getting ax 
interlocmtory injunction . — dblap v 
Bobinson (1898), 18 P. B. 231.— CAN 

1287 ill. undertaking m 

to damage ought to l)o given by a pltf 
who pbta^ an hiterlooutory order foi 
an injunction, not only when the ordei 
is made ex p., but even when it is made 
u pon he aring both al^.— :N ew Van 

(1898V6^b70.''B.122:-^AN.* 

. ^937 Iv. .1— OuvEB e. Si<atei 

(1910), 16 W. L, 


1287 V. .] — Donnbia v. Church 

(1842), 4 I. Bq. B. 630.— IR. 

1287 vi. .] — Flanagan t>. Bea- 

ver (1858), 10 Ir. Jut. 429. — IR. 

1287 vii. .) — ^If it appears that 

greater damage would result to appot. 
by refusing an interdict in the event 
of the legal right subsequently proving 
to be in his favour, than to reap, by 
granting the Interdiot in the event 
of it proving afterwards to have been 
wrongly granted, the interdiot will 
issue, but the ot. will put the parties 
to terms by oompellixig appot. to 
undertalm to pay reaps, such damages 
suatalned by the laaue of the intefuiot 
aa the ct. may award, if It ihould 
appear, at the trial that the Interdiot 
would not have been granted. — 
Burks a. £k»RXNOB Munxoxfaiatt 
Dickens (1917), W.L. D. I43w— 8. AF. 

g. To idve eowi jiuiediaUon to 
award d<imageB.y^--^The undertaking aa 
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damages. — ^Wakbpebxd v. Buocleuch (Duke) 
(1865), 6 New Bep. 288 ; 12 L. T. 628 ; 11 Jur. 
N* S* 623 ; 13 W. R. 866 ; subsequent proceedings 
(1866), 36 L. J. Ch. 179 j (1870), L. B. 4 H. L. 
377, H. L. 

1240. .] — ^WOBMS V. Smith (1869), 18 W. R. 

91. 

1241. — ^An undertaking as to damages 

ought to be given by pltf. who obtains an inter- 
locutory order for an injunction, not only when 
the order is made ex p., but even when it is made 
upon hearing both sides. — T eign Vaixey Ry. 
Co. V. SOUTHWOOD (1871), 19 W. R. 690, L. JJ. 

1242. •]— Tozeb V. Waij!K5RD, [1875] W. N. 

260 ; Bitt. Prac. Cas. 68 ; 1 Char. Cham. Cas. 16. 

1243. .] — Graham v. Campbell, No. 1028, 

ante, 

1244. .] — ^Tucker v. New Brunswick 

Trading Co. op London, No. 1233, ante, 

1245. Chaplin v, Barnett (1911), 

Times, Dec. 20, C. A. ; subsequent proceedings 
(1912), 28 T. L. R. 250, C. A. 

1246. When undertaking not required — ^Where 
plaintiff’s title clear.] — On an ordinary interlocu- 
tory motion for an injunction the ct. before grani'^ 
ing the injunction wiU require from pltf. an 
undertaking as to damages, unless his title be 
perfectly clear, or the damage, if any, which might 
accrue to defts. be of a vague &> uncertain nature. 
— ^Adamson v, Wilson (1804), 3 New Rep. 368 ; 
10 L. T. 24. 

1247. Damage vague & uncertain.] — 

Adamson v, Wti-son, No. 1246, ante, 

1248. Final order.] — Defts., in an action 

for the alleged infringement of a patent, moved 
for an injunction to restrain pltf. until the trial 
of the action or further order from continuing the 
publication of newspaper advertisements threaten- 
ing legal proceedings or liability in respect of any 
manufacture, use, s^e, or purchase of the patented 
articles. On May 12, an injunction was granted. 
The registrar prefaced the order by an under- 
taking in damages on the part of defts. in the 
ordinary form. Defendants now moved to vary 
the minutes of order by omitting the undertaking 
as to damages ; — Held : the object in insisting 
on an undertaking as to damages is, that if from 
the ct. not knowing aJl the facts it turns out that 
an injunction has been granted on an interlocutory 
application, which ought not to have been granted, 
then resp. is entitled to compensation, &, the 
order being in the nature of a final order, the 
ordinary form was not applicable. — ^F enner v, 
Wilson, [1893] 2 Ch. 656 ; 62 L. J. Ch. 984 ; 
68 L. T. 748 ; 42 W R. 57 ; 3 R. 629 ; 10 R. P. C. 
283 ; on appeal, 9 T. L. R. 496, C. A. 

Annotation: — Mentd. Haskoll GolX Ball Co. v, Hutoliison 

& Main (1904), 21 R. P. O. 497. 

1249. Special circumstances.] — C hapijn v. 

Barnett (1911), Times, Dec. 20, C. A. ; subse- 
quent proceedings (1912), 28 T. L. R, 256, C. A. 


Sub-sect. 3. — Form op Undertaking. 

1250. Final order.] — ^Fenner v, Wilson, No. 
1248, ante. 


Sub-sect. 4. — ^By Whom Given. 

1251. Grown.] — ^The ct. will not, in favour of 
the Crown depart from established practice ; 


therefore in the case of an action by the Ci*own to 
restrain defts. from proceeding to construct 
certain tramways, the ct. refused to grant an 
inierim injunction against defts. umess the 
Crown would consent to be boimd in the usual 
undertaking in damages. — S ecretary op State 
FOR War V, Chubb (1880), 43 L. T. 83. 

Annotations: — Distd. A.-G. v, Albany Hotel Co., [18961 

2 Ch. 696. N.F. Secretary of State for War v. Cope, 

[19191 2 Ch. 339. 

1252. .] — ^A.-G. V, South Eastern Ry. Co. 

(1882), cited in, [1896] 2 Ch. at p. 700 ; 65 L. J. Ch. 
at p. 887 ; 75 L. T. at p. 141 ; 12 T. L. R. at p. 618. 

Annotation: — ^Befd. A.-G. v, Albany Hotel Co., [1896] 2 

Ch. 696. 

1253. -.]- -A.-G. V, Moore, [1893] 1 Ch. 676 ; 
62 L. J. Ch. 607 ; 68 L. T. 674 ; 41 W. R. 294 ; 

9 T. L. R. 144 ; 37 Sol. Jo. 132 ; 3 R. 213. 
Annotation: — Consd. A.-G. v, Albany Hotel Co., [1896] 9 

Ch. 696. 

1254. .] — This was an action brought by 

the A.-G. on behalf of the Crown against the 
^signee of a lease of Crown property for an 
injunction to restrain him from selling intoxi- 
cating liquors by retail in breach of a covenant 
contained in the lease. The ct. held on the facts 
that the Crown was entitled to the injunction & 
deft, asked for the usual undertaking as to damages. 
The A.-G. refused to give any undertaking t — 
Held : the Crown, suing by the A.-G., never gives 
such an undertaking, &, as a general rule, is 
entitled to an injunction without giving any 
undertaking. 

Senible : cases might arise in which the ct. 
ought to refuse to grant an interlocutory in- 
junction in favour of the Crown on the ground of 
the hardship to deft, caused by the absence of 
any undertaking. — ^A.-G. v, Albany Hotel Co., 
[1896] 2 Ch. 696^ ; 65 L. J. Ch. 886 ; 75 L. T. 196 ; 
12 T. L. R. 631, C. A. 

Annotation: — ^Refd* Secretary of State for War v. Cope, 

[1919] 2 Ch. 339. 

1255. .] — -The settled rule of the ct. that, 

in actions by the A.-G. on behalf of the Crown, 
an undertaking in damages will not be imposed 
when granting an interlocutory injunction also 
applies where the Secretary of State for War sues 
in respect of property vested in him, or under his 
control or disposition,' on behalf of the Crown. — 
Secretary op State for War v. Cope, [1919] 
2 Ch. 339 ; 88 L. J. Ch. 522 ; 121 L. T. 647 ; 35 
T. L. R. 666; 63 Sol. Jo. 726 ; 36 R. P. C. 273. 

1256* Stranger — By signing registrar’s book.] — 
Undertaking, by way of agreement, to answer a 
possible liability, or to observe the order of the 
ct., entered into by a stranger to the cause, by 
signing the registrar’s book. — Gurney v, Behrend 
(1853), 9 Hare, App. II., Ixxxix ; 68 E. R. 809. 

1257. Plaintiff out of jurisdiction.] — Solignao 
V, Durden (1859), 1 Seton’s Judgments Orders, 
7th ed. p. 510. 

1258. Solicitor.] — Solignac v, Durden (1859), 
1 Seton’s Judgments & Orders, 7th ed. p. 610. 

1259. .] — ^Walter v. Brown (1886), 29 

Sol. Jo. 436. 

1260. Parties appearing In person.] — ^Walter v. 
Brown (1886), 29 Sol. Jo. 436. 

1261. Counsel.] — ^Walter v. Brown (1886), 29 

Sol. Jo. 436. . 

.] — See No. 1264, post. 

Married woman .] — See Husband & Wife, 
Vol. XXVII., p. 260, Nos. 2202-2206. 

1262. On behal! of company — ^Responvlble 

person.] — The ct. will not grant an injunction upon 


to damages contained In an Injunction purpose being to give the ot. Juris- order made dnst him. — Pauxbok 

order l8 not an tmdertaldng to nay, hut diction to award damages to deft. If v, Mitbrat, [199^1 12 W. W. R. 735 : 21 

an admission ofUabuity, its he sbonld sn^ain an^ by reason of tbe Man. L. R* 258«-^AN. 
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Sect. 6. — Undertaking as to damages: Sub-sects. 4, 
6, 6 7, A.-] 

the application ex p» of a limited co., except upon 
the undertaking of some responsible person to be 
answerable in damages.— -Anglo-Danubian, etc. 
Oo., lirD. V. Rogrbson (1863), 3 New Rep. 185 : 

10 Jur. N. S. 87. ^ _ 

1263. Officer of company.] — The ct. per- 

mitted the undertaking as to damages, on an 
ex p. injunction obtained by a co., to be signed 
by an officer of the co. on a separate piece of paper 
& transmitted to the registrar. — ^Pacific Steam 
Navigation Co. v. Gibbs (1865), 13 li. T. 431 ; 
14 W. R. 218. 

1264. Counsel.] — The ordinary under- 
taking as to damages where pltf. obtains an in- 
junction on an ex p. motion is properly given by 
pltf.'s counsel, although pltf. is a limited co. — 
Manchester & Liverpool Banking Co. v. 
Parkinson (1888), 60 L. T. 47. 

1266. In liquidation — Liquidator.] — ^West- 

minster Assocn., Ltd. v. Upward (1880), 24 
Sol. Jo. 690. 

Annotation : — Befd. Hosllng & Flynn v. Law Guarantee Sc 

Trust Co. (1903), 47 Sol. Jo. 256. 

1266. .] — Rosling & Flynn, 

Ltd. V . Law Guarantee & Trust Co. (1003), 47 
Sol. Jo. 255. 

Interim receiver.] — See Bankruptcy, Vol. IV., 
p. 204, No. 1883. 

1267. On behalf of corporation — ^The corpora- 
tion.] — Where an interim injunction is granted 
at the instance of pltf. corpn., the ct. will, in a 
proper case, allow the usual undertaking in 
damages to be given by the corpn. itself, & not 
require the undertaking to be given by some 
responsible individual on behalf of the corpn. ; 
& the same practice may apply where pltf. is a 
local board (Kekewich, J.). — East Molesey 
Local Board v. Lambeth Waterworks Co., 
[1892] 3 Ch. 289 ; 62 li. J. Ch. 82 ; 67 L. T. 493 ; 
2 R. 88, C. A. 


Sub-sect. 5. — Where Undertaking Given in 

LIEU of Injunction. 


1268. Whether cross-undertaking by plaintiff 
implied — Form of order.] — (1) Where on an inter- 
locutory motion for an injunction an undertaking 
is offered by deft. & accepted by pltf., there is no 
general practice that a cross-imdertaking as to 
damages by pltf. is to be implied. 

(2) An imdertaking entered into with the ct. 
is the equivalent & will have the effect of an 
injimction to this extent that any infringement 
of the undertaking may be made the subject of 
an application to the ct. to enforce it (Vaughan 
Williams, L.J.). — ^Howard v. Press Printers, 
Ltd. (1904), 74 L. J. Ch. 100; 91 L. T. 718; 
53 W. R. 98 ; 49 Sol. Jo. 67, C. A. 

Annotation: — As to (1) Consd. Oberrheluisohe Metallwerke, 
G. M. B. H. V. Cooks, [1906] W. N. 127. 


1269. .] — ^The judges of the Ch. Div. 

have adopted the following resolution. In future 
whenever ^ undertaking to the ct. is given in 
lieu of an interlocutory injunction there shall be 
inserted in the order a cross-undertaking in 
damages by applt. unless the contrary is agreed A; 


expressed at the time. — ^P ractice Note, [19041 
W. N. 203. 

1270. .] — Obbrbhbinische Metall- 

werkb, G. M. B, H. V. Cocks, [1906] W. N. 127. 


Sub-sect. 6. — Effect of Giving Undertaking. 

1271. Dissolution of injunction — ^Liability of 
plaintiff.] — ^Pltf. claiming copjndght in a work by 
a foreigner &; assigned to hun, obtained an in- 
jimction on giving an undertaking to abide by 
any order the ct. might make respecting damages 
deft, might sustain by reason of the injunction. 
The House of Lords, after conflicting decisions in 
the cts. of law, decided, that a party in the situa- 
tion of pltf. in this suit had no title to copyright ; 
& the injimction was dissolved without opposition. 
Deft, moved for an inquiry as to damage : — 
Held: deft, was entitled to an inquiry what, if 
any, damage he had sustained. — ^Novello v. 
James (1854), 5 De G. M. & G. 876 ; 24 L. J. Ch. 
Ill ; 24 L. T. O. S. 165 ; 1 Jur. N. S. 217 ; 3 
W. R. 127 ; 43 E. R. 1111, L. JJ. 

Annotations: — Conid. Smith v. Day (1882), 21 Ch. D. 421. 

Befd. Griffith V. Blake (1884), 27 Ch. D. 474 ; Re Hailstone, 
Hopkinson v. Carter (i910), 102 L. T. 877. 

1272. Dismissal of motion — ^Liability of plaintiff. 

— ^An imdertaking pven by pltf. upon obtaining 
an injunction, to abide by any order the ct. may 
there^er make as to any damages that may be 
occasioned to defts. by the injimction, remains 
in force notwithstanding the dismissal of the bill. 

An inquiry as to damages will in such a case 
be panted where pltf.’s case fails by reason of his 
having no right to interfere with the act which he 
seeks to restrain, though deft, was a mere tres- 
passer. — Newby v. Harrison (1861), 3 De G. F. 
& J. 287 ; 30 L. J. Ch. 863 ; 5 L. T. 12 ; 7 Jui*. 
N. a 981 ; 9 W. R. 849 ; 45 E. R. 889, L. JJ. 

Annotations: — ^Befd. Daro Valley Ry. v, Rhys (1869), 38 
L. J. Ch. 417 ; Newcomen v. Coulson (1878), 7 CJh. D. 
764 ; Smith v. Day (1882), 21 Ch. D. 421; Re Wood, 
Kxp. HaU (1883), 23 Ch. D. 644 ; Griffith v, Blake (1884), 
27 Ch. D. 474 ; Manchester Sc Liverpool Bank v. Parkin- 
son (1889), 60 L. T. 268 ; Fenner v. Wilson, [1893] 
2 Ch. 666 ; Re Hailstone, Hopkinson v. Carter (1910), 
102 L. T. 877. Mentd. Carr v. Benson (1868), 3 Ch. App. 
624. 

1278. .] — ^Wliere pltf., undertaking 

to abide by any order as to damages, had obtained 
an interlocutory injunction to restrain defts., 
from proceeding with certain erections, but his 
bill was dismissed at the hearing, the ct. refused 
an application by defts., at the dismissal of the 
bill, for an inqxury as to damages sustained by 
them by reason of their having been restrained 
by the injunction for the space of a year, but 
without prejudice to any application they might 
make as to damages on pltf.’s undertaking, upon 
the production of sufficient evidence to justify 
an inquiry, — ^Butt v. Imperial Gas Light & 
Coke Co. (1866), 14 L. T. 349 ; 14 W. R. 508 ; 
on appeal^ 2 Ch. App. 158, L. C. 

1274. Discharge of order — ^Liability of plaintiff.] 
— ^Ross V. Buxton, [1888] W. N. 55. 

1275. Discontinuance of action — ^Liability of 
plaintiff.] — ^Where a pltf., upon obtaining an in- 
junction, has mven the usual undertaking to abide 
by any order toe ct. may make as to damages, such 


part XI. SECT. 6, SUB-SECT. 6. 

r of injunctionr 

iMbilUy of plainlty.}— -Where pltf, c 
^ving the usual undertaking as 1 
damages obtained an ex p, iujunotlo! 
which was subseguenfly dissolved, 1 
was allowed to have his bill 


without payment of damages zeoover- hearing of the suit which was lor a 
able under the undertaking. — ^MoRS- declaration of title to land, the ot. 
HOX7BB V . Bailey <1896), IN. B. Eq. postponed assessing deft.*s damages 
Rep. 398. — CAN. upon pltf.*B undmaklng given on 

obtatning the iniunotion, to the hearing 
1871 U. .1— Where an n. of the suit. — ^MoLxllan v. Turner, 

Injunction was dissolved before tm 0. L. T« 868.— UAMf. 
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undertaking remains in force, notwithstanding 
pltf. has discontinued his action under B. S. G. 
Ord. 23, r. 1 ; & may be enforced against pltf., 
upon motion, within a reasonable time after the 
discontinuance of the action. 

In such a case a delay after discontinuance of 
nearly eleven months was not held a bar to deft.’s 
right to an inquiry. — Newcomen v , Coui^son 
a878), 7 Ch. D. 764 ; 47 L. J. Ch. 429 ; 38 L. T, 
276; 26W. R. 360. 

1276. -In an action for infringe- 

ment of a patent pltf. moved for & obtained an 
interlocutory injunction upon giving the. usual 
undertaking as to damages ; the injunction was 
subsequently dissolved by consent without pre- 
judice to the undertaking, & pltf. gave notice to 
discontinue the action. Deft, then moved for an 
inquiry as to the damages sustained by him, & 
for an order for payment of the amount of such 
damages : — Held : deft, was entitled to what 
he asked for, & pltf. must be ordered to pay the 
costs of the^ motion & of the inquiry, & the costs 
of the inquiry ought not to be reserved. — Koth- 
WELL V. King (1887), 4 H. P. C. 76. 

1277. Injunction wrongly granted — ^By mistake 
of law.]— Smith v. Day, No. 1230, ante. 

1278. — — \\nbere pltf. obtains an inter- 

locutory injunction upon giving an undertaking 
in damages deft, is entitled to the benefit of the 
undertaking, even though it should afterwards be 
decided that the injunction was wrongly granted 
owing to the mistake of the ct. itself. — Griffith 
V. Blake (1884), 27 Ch. D. 474 ; 53 L. J. Ch. 
966 ; 61 L. T. 274 ; 32 W. K. 833, C. A. 

lie Hailstone, HopkiiiBon v. Carter 
A.-G. V, Albany Hotel Co., 

lloooj i Cn. 696. 


1279. -.] — Hunt v. Hunt, No. 1302, 
post. 

1280. By mistake of fact.] — Hunt v. Hunt, 
No. 1302, post. 

1281. Liability of solicitor — Suppression of facts 
— Bankruptcy of plaintiff,] — Schmetten v. Faulks 
(1893), 37 Sol. Jo. 389. 


Liability of married woman.] — See Husband & 
Wipe, Vol. XXVII., p. 260, No. 2203. 

Direction as to damages .] — See Sub-sect, 7, post. 


Sub-sect. 7. — ^Inquiry as to Damages. 

A. Jurisdiction of Court, 

1282. Dissolution of injunction.] — ^Novbllo v. 
James, No. 1271, ante. 

1283. Dismissal of motion.] — Newby v. Harri- 
son, No. 1272, ante. 

1284. .] — ^An injunction having been 

awarded against deft, till the hearing, & pltf, 
having undertaken to abide by any order as to 
damages, at the hearing the bill was dismissed, 
but without costs. A motion to assess the 
damage sustained by deft, in consequence of the 
injunction was refused, with costs, the damage 
suffered being the consequence not of the in- 
junction, but of the suit, which the ct. had held 
that pltf. was right in instituting. — ^Binglby v. 
Marshall (1863), 2 New Rep. 646 ; 9 L. T. 144 ; 
11 W. R. 1018. 

1285. .] — ^Butt V. Imperial Gas Light & 

Coke Co., No. 1273, ante. 

1286. .] — Graham v. Campbeli., No. 1028, 

ante. 

1287. Discontinuance of action.] — Newcomen v. 
CouLSON, No. 1276, ante. 

1288. .] — Rothwell v. King, No. 1276, 

ante. 

1289. Discharge of order.] — Ross v. Buxton, 
[1888] W. N. 55. 

1290. Injunction wrongly granted — ^Default of 
plaintiff.] — Smith v. Day, No. 1236, arUe. 

1291. .] — Griffith v. Blake, No. 

1278, ante, 

1292. — Mistake of law.] — Smith v. Day, No. 
1236, ante. 

1293. — .]— Hunt v. Hunt, No. 1302, 

post. 


part XI. sect. 6, SUB-SECT. 7.— A. 

1282 i. JDisaolKtion of injunction .] — 
Whore a pltf., on obtaininfir an injunc- 
tion, entcre into the usual undortakin? 
to abido by suoh order as the ct. may 
make as to damages, it is in the dis- 
cretion of the ct. to grant or refuse a 
reference as to such damages where 
the injunction is afterwards not con- 
tinued, or is dissolved. Where a 
person In the employment of the owner 
of a machine for which a patent had 
been granted, surreptitiously obtained 
such a knowledge thereof as enabled 
him to construct a similar machine for 
deft., the ot., although unable to con- 
tinue the injunction in consequence 
of the invalidity of the i>atent, refused 
deft, a reference as to damages, he 
having availed himself of the knowledge 
which he knew had been so improperly 
obtained. — Hessin v. Coppin (1674), 
21 Gr. 253.-~€AN. 

1282 ii. .) — ^An application for 

an order directing an inquiry as to & 

S ayment of the damages occasioned to 
eft. by reason of an wterim injunction 
obtained by pltf. upon the usual 
undertaking as to damages, & dis- 
solved by the judgment In the action, 
should be made to the trial judge. 
Such an application is in the discretion 
of the Judge. Where the ohief point 
at issue was, whether or not pltfs. 
were liable to assessment k taxation 
for local improvements: — Hdd: the 
good faith of pltfs., their duty as 
trustees to assert what they oonoelved 
to be their rights, the importance 


of the issue ns to assessment (involving, 
as it did, the right of defts., a city 
corpn. to pass the bye-law midcr which 
they acted), the arbitrary, though legal, 
conduct of defts. in laying out the work 
to the manifest disadvantage of pltfs., 
8c the equally manifest bonoilt of 
interested property-owners on the 
opposite side of the street, & the fact 
that the dismissal of the action was 
without costs, were clrcumstanoes 
which warranted the conclusion that, 
if defts. had suffered damages by 
reason of the injunction, they were not 
suoh damages as pltfs. ought to pay ; 
&; defts.* application for an order for 
an inquiry sc payment was dismissed 
with costs. — UPPER Canada CJolleqe 
V. City op Toronto (1917), 40 O. L. R. 
483.— CAN. 

1282 ill, .1 — If an interlocutory 

injunction obtained by pltf. is di^ 
solved before or after trial, it does not 
necessarily follow that the successful 
deft, is entitled to damages. The test 
is, whether pltf., by the suppression 
of facts, or misrepresentation, or 
malioioudy. Improperly obtains the 
injunction. The disoretion of the ct. 
will be exercised in favour of awarding 
dama^ only in case the issuance ot 
the injunction or order was wrongful In 
the sense that It was prompted by 
malice or was without reasonable & 

S robable cause or where the terms of 
le order were suoh that deft, oould 
not reasonably be expected to act 
under it in suoh a way as to avoid 
damages. All tho surrounding facts 


& circumstances must be examined. — 
McBratney V. Sexsmith, 119241 3 
1). h. R. 84 ; 2 W. W. R, 455.— CAN. 

1283 i. Dismissal of motion.] — On 
obtaining an ex p. injunction restrain- 
ing tho sale of property, pltf. entered 
into tho usual undertaking as to 
damages. Sc subsequently dismissed 
his bill ; whereupon deft, moved for 
a reference to the master to inquire 
as to damages sustained by him, when, 
in answer to the application, it was 
shown, that, since the dismissal of 
tho bill, an increased price had already 
boon offered. Sc that It was probable 
a BtlU greater advance in price would 
be obtained on a sale. The ct. 
refused the application, but without 
costs, & reversed to deft, liberty to 
renew his application, on which he 
should be at liberty to use depositions 
Sc affidavits read on the present motion. 
— Fbatherstonb V. Smith (1873), 20 
Gr. 474.-M3AN. 

1287 i. DiscoirUinuance of action .] — 
In an action in a county ot. which 
brought up the question of the existence 
of a paraership, pltf. obtained au 
injunotlon Sc then disoontinuod thi 
action. Deft, applied for an order 
directing an inquiry as to the damagea 
resulting from the injunotlon Sc the 
judge ordered a reterenoe to the 
registrar, not only to inquire Sc report 
as damages, but also to deoide whether 
a partnership existed: — Held: the 
appeal should be allowed. — J obn 
Hing Oo.v.Bit WAT.U9l8n W.W. R. 
978 ; 26 B. O. R. 153.— CAN. 
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Sect* 0 . — Undertaking as to damages: Sub-sect* 7, 
A,, jB., C,, D* dr E* Pari XII* Sect* 1; 
Sub-sect* 1.) 

1294. .] — Griffith v. Blake, No. 

1278, ante. 

1296. Mistake of fact.] — Hunt v. Hunt, 

No. 1302, post. 

1296. Suppression of material fact.] — Boss 

V. Buxton, [1888] W. N. 66. 

B. Grounds for Granting or Refusing* 

1297. Delay.] — Newcomen v* Coulson, No. 
1276, ante. 

1298. .] — Graham v. Campbell, No. 1028, 

ante. 

1299. .] — Smith v. Day, No. 1236, ante. 

1300. .] — ^An application to enforce an 

undertaking to be answerable in damages, given 
by a receiver in bkpcy. on the granting of an 
injunction to restrain proceedings in relation to 
property alleged to form part of bkpt.*s estate, 
ought to bo made within a reasonable time after 
it is ascertained that the injunction has been 
improperly granted. Unexplained & unreasonable 
delay in making sucli an application will be a 
sufficient ground for refusing it, even if the 
bkpcy. proceedings arc still pending & the receiver 
has not obtained his discharge ; — Held : an 
unexplained delay of nearly four years in making 
such an application was a sufficient answer to it, 
though appet. had shown a primd facie case. — 
Re Wood, Ex p. Hall (1883), 23 Ch. D. 644 ; 62 
L. J. Ch. 907 ; 49 I,. T. 275 ; 32 W. R. 179, C. A. 

Annotations: — Consd. SolUcsinger v. Bedford (1893), 9 

T. L. K. 370 ; He HallatoneTHopklnBon v. Carter (1910), 

102 L. T. 877. 

1301. Damages remote.] — Smith v* Day, No. 
1236, ante* 

1302. .] — (1) Where an injunction is 

wrongly granted, an undertaking as to damages 
given by pltf. is equally enforceable whether the 
mistake was in point of law or in point of fact. 

f2) In such a case the ct. has no discretion to 
refuse an inquiry as to damages unless the damages 
alleged would be too remote if deft, were suing 
in respect of them upon a breach of contract. 

(3) In such a case a husband deft, is not pro- 
liibited from enforcing an undertaking given 
by a wife pltf. by reason of Married Women’s 
Property Act, 1882 (c. 75), s. 12, debarring him 
from suing his wife in tort.. 

(4 ) A married woman who has given an under- 
taking as to damages since the Married Women’s 
Property Act, 1882 (c. 75), will be dealt with on the 
same footing as that on which a married woman’s 
next friend who had given such an undertaking 
would have been dealt with before the Act. 

(5) An army surgeon, living ^art from his wife, 
was under orders to sail for Egypt, & proposed 
to take some of his children with him. The wife 
obtained an injunction to restrain him from so 
doing, the judge considering that he would be 


acting in contravention of the separation deed 
between them* The Ct. of Appeal t^k a different 
view of the effect of the separation deed & dis^ 
solved the injunction. The husband applied for 
an inquiry as to damages occasioned to him by 
the injunction, in enforcement of an undertaking 
as to damages given by the wife, allemng loss of 
free passage to Egypt for the children, loss of pay, 
& expenses caused by his stay in London : — Held : 
the inquiry must be granted. — H unt v. Hunt 
( 1884), 64 L. J. Ch. 289 ; 1 T. 1^. B. 149. 

1303. Damages trivial.] — Smith v. Day. No. 
1236, ante* 

On dismissal or discontinuance of action.] — 

See Sub-sect. 7, A., ante* 

C* When Application Made* 

1304. Within reasonable time.] — Smith v* Day, 
No. 1236, ante. 

1306 . Effect of delay.] — Rs Wood, Ex p* 

Hall, No. 1300, ante. 

1306. Dissolution of injunction.] — ^An injunction 
was granted, on the usual undertaking to be 
answerable in damages. The injunction having 
been dissolved, deft, moved to dismiss for want of 
prosecution, & for a reference to ascertain the 
amount of damages. Pltf. undertook to speed : — 
Held : this was not the proper time for o btaining 
a reference as to damages. — S outh w orth v. 
Taylor (1860), 28 Beav. 616 ; 29 L. J. Ch. 868 ; 
54 E. B. 603. 

1307. .] — Smith v. Day, No. 1236, ante. 

1308. .1 — Where an interlocutory injunction 

Laa been granted by the Probate Div. on the usual 
undertaking as to damages, Sc an application is 
subsequently made to enforce that undertaking 
such application should be to that Div., & not to 
the Ch. or K. B. Div. 

Although it cannot be said that under no cir- 
cumstances ought delay in making the applica- 
tion to be an element to be considered yet the 
right to enforce an undertaking as to damages is 
not lost if the application was not made when the 
injunction was dissolved or when the action came 
on for trial ; but all the circumstances of the case 
must be taken into account. — Re Hailstone, 
Hopkinson V* Carter (1910), 102 L. T. 877, 0. A. 

1809. Trial of action.]— Smith v. Day, No. 1236, 

ante. ^ 

1810. .] — Re Hailstone, Hopkinson v. 

Carter, No. 1808, ante. 

D. What Damages Atvarded* 

1811. Damages flowing from Injunction.] — 

Graham v. Campbell, No. 1028, ante. 

1812. -Smith v* Day, No. 1236, ante. 

1318 , 1 — The real nature of an under- 
taking of this Kind Sc the extent to which damages 
ought to be awarded thereunder were carefully 
explained in the well-known case of Smith v. Day, 
No. 1286, ante. It showed that all the remote 


1296 i. Injunction wrongly granied- 
Suj^ession of materuu fact.]- 
MoBratney V . Sexsmith, [1924] i 
D. L. R. 84 ; 2 W. W. R. 455.— CAN. 

h. Discretionary .] — The jurisdictio] 
to award an inquiry as to damagefi 
or to assess damages without a i^ox 
enoe. where an injunctioii has bee] 
fipanted 6c an undortakinfi: as t 
damans given, is a dlscrotionar 
one, to be exeroised Judicially 6c no 
oapridously. Where, in an wtlon t 
set aside a sale of goods as frauduleni 
a plalm for damages by reason of a 
Inunction was set up in, the defenoi 
6c the trial Judge was of opinion tbs 


no damage was proved to have been 
oooasloned by the inJunotion as 
dlstinot from the detriment axlaing from 
the litigation, & no additional evidence 
having been ^ven, a div. ot., under the 
oirouxnstanoes of this oase, where the 
deft, was given his costs, although his 
conduct had been such aa properly 
to provoke legal inquiry, refused to 
awi^ a reference as to damages.* — 
Gault v. Murray (1891), 21 O. R. 
466.— CAN. 


k. — ,1 — The order of a trial 
Judge directing an inquiry aa to damages 
ariraog from the postponement of a 
sale by injunction ivHii not be interfered 


with, aa being a matter wlthm his 
disoretion unless the Ct. of Appeal 
Is oonvlnoed that the Judge was 
alearly wrong. — Royal Bank e. 
Whsbldon, 11917] 2 W. W. R. 68 ; 
251 B. n. R. 436.---CAN. 


PART XI. SBOT. 6. SUB-SECT. 7.— D. 

1. Measure of damages.] — CUims 
for sn^ damages by some dens, 
ordered to be inoiuded In an ord^ for 
assessment ot damages by other dem. 
under an undertaking given on obt^* 
ing an interlocutory InJuncUon, where 
they arose frm the restraint of am 
wmoh the injunction was obtained to 
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consequences of obtaining an injunction which was 
afterwards dissolved, were not to be taken into 
account in assessing the damages to be paid to 
deft, under pltf.’s imdertaking. It would be 
unduly straining such undertaking to include it in 
damages which did not naturally flow from the 
injunction (Lindley, L.J.).— Schlesingbr v. Bed- 
ford (1893), 9 T. L. K, 370, O. A. 

1314. Remote damage excluded.] — Sohlesinoer 
V. Bedford, No. 1313, ante, 

1315. Measure of damages — Sale of shares 
restrained.] — Pltf.. claiming certain shares as his 
property, obtained, on giving the usual undertaking 
as to damages, an interlocutory injunction 
restraining the shareholder & his mtgees. from 
parting with the shares. Before the trial, a 
summons by the mtgees., asking that the shares 
might be sold & the proceeds paid into ct., was 
successfully opposed by pltf. & the shareholder. 


At the trial the action was dismissed : — Held : 
in ascertaining the amount of damages under the 
undertaking, all the facts must be considered, 
including the fluctuations of the market during 
the continuance of the injunction ; Sc the amount 
payable by pltf. was not the difference between the 
price of the sliares when the action was dismissed 
Sc the highest price at which they had been quoted 
during that period, but the difference between the 
price when the injunction was granted Sc the 
price when the summons asking for a sale was 
issued. — Mansell v. British Linen Co. Bank, 
[1892] 3 Ch. 159 ; 61 L. J. Ch. 696 ; 67 L. T. 171. 

.] — See, also, No. 1313, ante, 

E, To What Division Application Made. 

1316. General rule — Division where undertaking 
given.] — Re Hailstone, IIopkinson v. Carter. 
No. 1308, ante. 


Part XII. — Breach of Injunction and Remedies Therefor 


Sect. L— BREACH. 

SuB'SECT. 1 . — What constitutes Breach. 

1317. General rule — ^Dependent on circumstances 
of case.] — Parties claiming to be equitable mtgees. 
in possession of certain freehold houses commenced 
pulling down the wall of one of them. The party 
claiming to have the legal estate thereupon 
filed his bill against the equitable mtgees.. Sc 
obtained, ex p. an injunction to restrain them from 
pulling down, destroying, or damaging the liouses 
or buildings. Sc from removing or carrying away 
the bricks or materials thereof, Sc from doing or 
committing any waste, injury or spoil to, in, or 
upon the premises, or any part thereof. Pltf. 
afterwards put workmen into the houses, who 
excluded defts. by shutting the doors Sc windows. 
Lefts, thereupon obtained an entry by breaking 
a window in one of the houses, broke the lock of 
one of the doors, Sc ejected pltf.’s workmen ; — 
Held : under the circumstances, no breach of the 
injunction had been committed. 

The ct. must have regard to the circumstances 
under which Sc the object for which the injunction 
was obtained (Rolfe, V.-O.). — Loder v. Arnold 
(1860), 15 Jur. 117. 


1318. Exercise of antecedent right — By person 
not party to suit.] — If a person is not party to a 
suit, nor acquired any right pendente lite from any 
one as party, but is only exercising an antecedent 
right, inasmuch as he is not party, this is no breach 
of an injunction. — ^Bootle v, Stani^ey (undated), 
2 Eq. Cas. Abr. 628 ; 22 E. R. 446. 

1319. Aiding & abetting breach.] — If a party 
who, together with others, has been restrained by 
injunction from doing a particular act, is after- 
wards present, aiding & abetting, when that is done 
which the injunction has prohibited, he is guilty 
of a breach of the injunction. — St. ,Tohn’s College, 
Oxford v. Carter (1839), 4 My. Sc Or. 497 ; 8 
L. J. Ch. 218 ; 41 E. R. 191 ; svh nom. St. John’s 
College v, Pratt, 3 Jui*. 187, L. C. 

1320. .] — Seaward r. Paterson, No. 1171, 

ante, 

1321. Acting contrary to spirit of injunction.] — 

The injunction having been granted. Sc made 
perpetual on the hearing of the cause, to restrain 
deft, from doing any act to impede the navigation 
of the Grand Junction Canal, deft, appealed 
from the order to the Lord Chancellor, w'ho 
continued the injimction : — Held : deft, by 
employing a clerk to take the number of the barges 


E revent the doing of. — Wood v. 

lEBT^NO (1905), 3 N. B. Eq. Rep. 
116 ; 26 O. L. T. 90.—CAN. 


m. .] — Damages which should 

be paid deft, on pltf.'s undertaking 
on the issne of an Injunction should 
be ascertained by inquiry directed 
only after the detennlnation of all 
other Queetiona in the action & fixed 
rather on equitable pilnolples. A 
oounterolaim for snch damages is not 
Justified by the praotloe. — Nobstbant 

V . Town of DRUMHELinB, [1920] 1 

W. W. R. 818.— CAN. 


PART XI. SECT. 6, SUB-SECT. 7.— E. 

n. Oeneral rwte.] — ^An application 
for an order directing an inquiry 
as to & payment of the damages 
oocaaionod to deft, by reason of an 
•ifUerim injunction obtained by pltf. 
upon the usual undertaking as to 
damages. Sc dissolved by the judgment 
in the action, should be made to the 
trial judge. — ^Uppeb Canada Ooixegb 
V . OiTT OP Toronto (1917), 40 0. L. R, 
488.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1. 
0 . Oenerat rufe.] — An injimction 


while it stands should bo obeyed ; & 
where, after twelve -weeks had elapsed 
from service of it, without the bill 
being servod, deft, treated the injunc- 
tion as gone, the ct., while refusing a 
motion to commit for breach of it, 
refused deft, his costs of resisting the 
application. — H ebon v. Swisher 
(1867), 13 Gr. 438.— CAN. 

p. .] — A municipal corpii. 

having been enjoinod from purchasing 
a property for municipal purposes 
under a bye-law which was mvailid, 
repealed such bye-law proceeded to 
pnrohase the same proi>erty imder a 
new bye-law valid on Its face : — Held : 
In purobasing under the new bye-law 
the oorpn. was not jniilty of a breckch 
of the injunction. — ^Touno v. Town op 
Ridobtown (1889), 18 O. R. 140. — 
CAN. 

q. .] — An ex p. restraining 

order made by a local judge must be 
obeyed until set aside. — ^L bbbbry e. 
Braden (1900), 7 B. 0. R. 403.— CAN. 

r. .] — Where an injunction 

is erroneontty or Imnrovidently granted, 
although only voidable, while it is in 
force nothing Bhotdd be done in oon- 


travontion of its reasonable inmort. — 
Dunn v. Toronto Board op Educa- 
tion (1904), 24 C. L. T. 223 ; 7 O. L. K. 
461 ; 3 O. W. R. 311, 393.— CAN. 

1319 i. Aiding d? abetting breach ,] — 
Persons not named in an injimction 
are not liable to be oommltted for 
breach of it, tmloss, with knowledge of 
the injunction, they Interfere Sc commit 
the act enjoined, in which case they 
are liable, for contempt of ot. — 
Deoosmos V, Victoria Sc Esquimalt 
Telephone Co., Ltd. (1894), 3 B. C. K. 
347.— CAN. 

1319 ii. .] — The ot. will commit 

any one who wilfully disobeys an 
injunction order, or abets such dis- 
obedience. — Turnbull Real EsTAm 
Co. V. Sbgel & Ward (1914), 14 E. L. R. 
639; 19 D. L. R. 626.— CAN. 

1821 i. Acting contrarj/ to spirit G/ 
injtinetUm .] — ^Injxmotions must be 
obeyed according to the spirit as w^ 
as letter. — B ioeford v, Welland Rt. 
Co. (1870), 17 Gr. 484.— CAN. 

1821 ii. .1 — Canadian PAomo 

Navigation Co., Ltd. v. Vanooitvkb 

ChTT (1892), 2 B. 0, R. 298.— CAN. 
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Sect* 1. — Breach: Stib-sects, 1, 2, 3 <£? 4,] 

that passed on the canal, & to inform the barge- 
men that they were trespassers, had not ther^y 
committed a breach of the injunction ; but his 
having brought actions against the co. in respect 
of such barges having passed, was contrary to the 
tenour of the decree, & in that respect an injunction 
was granted to restrain the actions. — G rand 
Junction Canal Co. v. Dimes (1849), 17 Sim. 38 ; 
18 L. J. Ch. 410 ; 13 Jur. 779 ; 60 E. R. 1041 ; 
on appeal, svb nom. Dimes v. Grand Junction 
Canal (Proprietors) (1862), 3 H. L. Cas. 769, 
H. L. 

Annotation Beld. Hawkins v. Gatheroole (1852), 16 Jiir. 

650. 

1322. .] — (1) Upon one of the sections of a 

railway, deposited with the Clerk of the Peace, Sc 
referred to by an Act, afterwards passed, authoris- 
ing the formation of the line, there was a note to the 
effect that a particular road, therein delineated, 
was to be stopped up, & another, therein also 
delineated, was to be a substituted road for it : — 
Held : the public & the landowners were not 
thereby affected with notice, so as, upon the 
ground of acquiescence, to be precluded from 
obtaining an injimction, upwards of four years 
afterwards, on the co.’s proceeding to stop up the 
road. 

(2) The works for stopping up the above- 
mentioned road were commenced in Oct. 1849, 
but the road was not rendered entirely impassable 
till Feb. 1850; — Held: an application for an 
injunction in Feb. 1850, was not too late. 

(3) A bill stated that a railway co. was inter- 
fering with a public road, by digging a trench & 
lowering the level of it. Sc causing a permanent 
& complete obstruction. The bill prayed for an 
injunction restraining the co. from obstructing 
the road or rendering the same less convenient 
for the passage of carriages, etc., than it had pre- 
viously been, until they had made a proper 
substituted road. An injimction to that effect 
was granted. The co. then changed their 
plan, &, inst^ead of lowering the road, carried the 
railway across it on a level, with posts Sc gates, 
which were closed only during a few short Sc 
ascertained periods in the day, when trains crossed : 
— Held : ^ the general terms of the injimction were 
not restricted by reference to the particular nature 
of the injury complained of, but that it had, in 
spirit, as well as terms, been violated. — ^A.-G. v. 
Great Northern Ry. Co. (1860), 4 De G. & Sm. 
76 ; 16 L. T. O. S. 362 ; 17 L. T. O. S. 23 ; 14 
Jur. 684 ; 16 Jur. 387 ; 64 E. R. 741. 

Annotations: — Oenerally, Held. A.-G. v. Barry Dock & Ry. 

Mentd. R. v. Wycombe Ry. (1867), 

L. R. 2 Q. B. 310. 

1323. .] — The ct. interfere to restrain 

an action at law, the bringing which is against the 
spirit, although not within the letter, of a former 
injunction. — ^B renan v. Preston (1863), 1 W. R. 
172. 

1324. Acts provocative of breach.] — ^Where an 
injunction is granted to restrain a sale under a 
power or trust for sale in a mtge. deed, Sc notice of 
the order is given to the mtgee. aher he had 
directed an auctioneer to advertise, & after the 
auctioneer has sent the advertisement to the 


newspapers, it is not sufficient subsequently to 
insert another advertisement stating that the sale 
is postponed, but immediate steps must be taken 
to stop the advertisement itself. Semhle : any 
proceeding which may result in a breach of an 
order of the ct. is tantamount to an actual breach. 
— Harding v. Tingey (1864), as reported in 
lOL. T.323; 12 W. R. 684. 

1325. Form of prohibition not comprehensive — 
No enlargement to meet circumstances.! — O. 
trading as M. &; co. had been restrained by ia- 
jimction, in an action brought by E. against M. 
& CO., from publishing, either verbally or otherwise, 
any statement to the effect than an injunction had 
been granted against E., restraining him from 
infringing certain letters patent. Sc also from 
threatening E. or any of E.’s customers with any 
legal proceedings or liability in respect of the manu- 
facture, sale, or purchase of a certain machine. 
After the order M. Sc co. circulated amongst E.’s 
customers a pamphlet prepared by the A. co. 
which stated in effect that M. Si co. were the special 
agents of the A. co. who were the exclusive 
makers of the machine in question under the licence 
of the patentee, Sc who intended to prosecute all 
infringers of their patents : — Held : the injimction 
was not so plainly worded to prohibit what C. 
had done, as to justify a judicied decision that a 
breach of the injunction had been committed. 

The ct. will not strain the language of an 
injunction even to meet a case which would have 
been prohibited if foreseen (Lindley, M.R.). — 
Ellam V. Mabtyn (H. F.) Sc Co. (1898), 68 L. .T. Ch. 
123 ; 79 L. T. 610 ; 47 W. R. 212 ; 16 T. L. R. 
107 ; 43 Sol. Jo. 112 ; 16 R. P. 0. 28, C. A. 

1326. Acts of omission or commission.] — Stan- 
COMB V. Trowbridge Urban Council, No. 1339, 
post. 


Sub-sect. 2. — ^Breach of Undertaking. 

1327. Equivalent to breach of injunction — Inter- 
ference by court.] — ^A co. were empowered by an 
Act of Parliament to do all works necessary Sc 
convenient for constructing a railway, & among 
others to cross canals Sc make embankments in 
the line ; Sc in particular to cross a canal of wliich 
defts. were the proprietors, & to make an embank- 
ment over a valley near the same place. Subse- 
quent clauses in the Act restricted the co. from 
doing anything which should obstruct the naviga- 
tion of the canal, or any part thereof ; Sc specified 
,thc height Sc dimensions of any bridge to be made 
Sc maintained for carrying the railway over the 
canal. The co., for the purpose of transporting 
earth from the higher lands on the south to the 
lower land on the north side of the canal for con- 
structing an embankment, erected a temporary 
bridge over the canal, supported partly on piles 
driven into the bed of the canal. Defts. pulled 
down such bridge. Sc thereby destroyed the 
passage of communication for the carriage of the 
earth. Pltfs. having offered to imdeitake not to 
interfere with the canal, otherwise than as 
authorised by the Act, such imdertaking was 
adopted by the ct.. Sc will have the effect of an 
injunction, so far that the defendants will be 


PART XII. SECT. 1. SUB-SECT. 

^ 1827 i. EJguivalent to Itreach ofinjt 
tion- -InterUrence by court .] — On 
oeuxw day that an iniunotion reetralz 
follies of timber had been aen 
pltf. & principal deft, in the 08 
ei^n^ mto a written agreement, 
which the latter agreed to jjve 
possession of the premises on a ] 


ticnlar day, & to refrain from onttin 
or removing any timber out in th 
meantime; & pltf. thereby agree* 
that I, the said T. M., do hereby 
upon the above conditions being com 
plied with, withdraw all suits noi 
pending,” etc. Deft. stiU continues 
to cut down Sc remove the timber, 8 
a moUon WM made to commit 1dm fo 
breach of the injunction HeW ; th 


suit was still pending, the acts agreed 
to be done by the deft., being a 
condition precedent to the ^thdrawal 
of the suit. — ^Muihollanu v, Dowkxs 
(1867), 14 Or. 106.— CAN. 

1827 ii. — _.,j— paiittte to pay 
the damages awarded because of the 
making of an interim injunction order 
does not constitute a breach of pltf.'s 
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enabled to maJee any infringement thereof the 
subject of an application to the ct. — ^London & 
Bibmtnoham Ry. Co. v. Grand Junction Canal 
Co. (1835), 1 Ry. & Can. Cas. 224. 

Annotaiiona Apld.., Milbum V , Newton CoUlory (IflOS), 
52 Sol. Jo. 317. Mentd. Priestley v, Mauchester & Leeds 
Ry. (1840), 4 Y. & C. Kx. 63. 

1828. •] — ^An estate was intersected 

by a canal under the powers of its Act, & an 
accommodation bridge was built by the co. over 
which a private road, leading across the property 
to a liigh road, was carried. Coal pits were opened 
upon the estate, which, when the canal was made, 
had been used as a farm. For some time the coals 
were carried down to the canal by a tramway 
which did not cross the bridge. The coal owners 
subsequently carried the tramway across the bridge, 
excavating the soil of the roadway on the bridge 
& approaches, in order to carry their coals to a line 
of railway on the other side of the property. 
An action for trespass having been commenced, 
& a writ of injunction applied for by the canal 
co., the coal owners submitted in the action to 
judgment for £1 damages &; costs, 6c gave an 
undertaking not to repeat the trespasses com- 
plained of ; — Held : the undertaking given by 
defts. formed a good ground for the interference 
of the ct. — Neath Canal Co. v. Ynisaiiwed 
Resolven Colliery Co. (1875), 10 Ch. App. 450, 
L. JJ. 

1329. By attachment.] — Howard v. 

Press Printers, Ltd., No. 1208, ante. 

Remedies available — Attachment.] — See Sect. 2, 
sub-sect. 1, A. (a), post, 

Sequestration.] — See Sect. 2, sub-sect. 1, B., 

post. 


Sub-sect. 3. — Proof op Breach. 

1330. Necessity for strict proof.] — On a bill 
alleging a case of prospective injury, an injunction 
was granted, restraining defts. from permitting 
certain injurious effects to be produced by certain 
given causes. The contemplated damage took 
place, & pltf. moved to commit for breach of the 
injunction, whereupon defts. denied that the 
damage was effected by their acts. The ct. 
refused to treat defts. as contumacious until the 
verdict of a jury had conclusively connected the 
acts of defts. & the damage aUeged to have re- 
sulted therefrom as cause & effect. — Dawson v. 
Paver (1847), 5 Hare, 415 ; 10 L. J. Ch. 274 ; 11 
Jur. 706 ; 07 E. R. 974. 

AnnotcUions : — ^Mentd. East Lanoashlre Ry. v, Hattorsley 
(1840), 8 Hare, 72 ; Goldsznld v, Tunbridgre Wells Im- 
provement Comrs. (1865), 14 W. R. 92 ; Liugwood v. 
Stowmarket Oo. (1865), L. 11. 1 Eq. 77 ; Re Wilton's 
S. E., [1907] 1 Ch. 50. 

-.] — D. commenced an action against 
H. & the H. CO. to restrain them from representing 
that D.’s Fire Queen Extinguishers were an 
infringement of deft.’s patent, or that persons 
using such extinguishers were liable to pay 
royalties, & from threatening legal proceedmgs 
in respect of the manufacture, use, sale, or pur- 
chase of such extinguishers. Defts. by consent, 
submitted to an order restraining them from 
making such representations & threats. D. 
subsequently moved to commit deft. H. for breach 
of the order. D.’s evidence was to the effect that 
H. subsequently to the date of the order, told 


persons that all conical-sliaped fire-extinguishers 
were infringements of his patent, 6c that the 
manufacture by pltf. of an extinguisher similar 
in shape to theirs, was an infringement of their 
patent : — Held : this evidence was insufficient to 
justify a committal, as such an application 
involved a question of the liberty of the subject, 
& required the strictest accuracy of proof. — Dick 
V, Haslam (1891), 8 R. P. C. 196. 

1332. Admissions by defendant.] — Pltf. 

brought an action against defts. for an in]unction 
to restrain them from passing off goods alleged 
to be a colourable imitation of those of pltf.’s 
manufacture. Defts. made default in pleading, 
& the injunction was granted in due course. 
Later it appeared that a similar article to that 
complained of was being put upon the market 
by N., for whom defts. wore acting as agents 
for sale. On a motion for attachment of defts. 
for breach of the injunction no direct evidence 
was forthcoming, & the case was rested on admis- 
sions by defts., which the ct. held to be in- 
sufficient, 6c on the fact that defts., having 
allowed judgment to go against them by default, 
were estopped from saying that the goods com- 
plained of were not an imitation of those of pltf.^s 
manufacture : — Held : in these circumstances an 
attachment could not issue. — Ripley v. Arthur 
& Co. (1902), 80 L. T. 735 ; 19 R. P. C. 443, C. A. 


Sub-sect. 4, — Defences to Breach. 

1333. Defendant government official.] — Walker 
V, Congreve (1816), 1 Carp. Pat. Cas. 350, L. C. 
Annotation : — Mentd. Feather v, R. (1865), 6 B. & S. 257. 

1334. Injunction mistakenly granted.] — Walker 
V. Congreve (1816), 1 Carp. Pat. Cas. 356, L. C. 
Annotation: — ^Mentd. Feather v, R. (1865), 6 B. & S. 257. 

1336. One of court dissenting.] — (1) Where a 
receiver of rents & profits is injoined from further 
receiving, etc., the ct. will extend the injimction 
to his agent, an attorney in this case, 6c commit 
him also for a breach of the order, although ho 
living at a distance in the country, have not been 
regularly served with the injunction, if sufficient 
curcumstances can be shown, to afford fair 6c 
satisfactory evidence that such agent knew of the 
order, as if his principal have published the 
opinion delivered by the dissentient judge only, 6c 
a statement of the judgment of the ct. has appeared 
at the same time in the provincial papers. 

(2) One of the ct. dissenting from an order for 
an injunction, 6c notice of an appeal from the 
decision having been given, are no excuse for 
disobeying the order. — li:wE3 v, Morgan 6c Lewis 
(1818), 5 Price, 518 ; 146 E. R. 681. 

Annotation: — As to (1) Beld. Seaward v, Paterson, [1897] 

1 Ch. 545. 

1336. Notice of appeal lodged.] — Lewes t;. 
Morgan 6c Lewis, No. 1335, ante. 

1337. Breach not contumacious.] — A.-G. v, 
Walthamstow Urban District Council (1895), 
31 T. L. R. 633. 

Annotation: — Consd. Stancomb v, Trowbridge U. O., [1910] 

2 Ch. 190. 

1388. .] — Fairclough 6c Sons v, Man- 

chester Ship Canal Co. (1897), 41 Sol. Jo. 225, 
C.A. ^ 

Annotation : — Consd. Staneomb v, Trowbridge U. C., [1910] 

2 Ch. 190. 


undertaking as to damages contained 
in the injunction order & therefore is 
not a mund for oommltting pltf. to 

f ol.— Pauison V , Mubbat, [1921] 
W. W. R. 785 ; 81 Han, L. R 258.— 
CAN. 


PART XII. SECT. 1, SUB-SECT. 4. 

13841. Injunciionmislakenlv granted,] 
— ^As a general rule, while an Injnnotion 
stands, it mnst be obeyed, thongh it 
may have been Improperly granted, 8c 


would be dissolved on appUoation. — 
Valentinb V , Hazblton (1870), N. B. 
Dig. 648.— CAN. 

t. Chrave noonoenienoe,] — The tact 
that a oomplete 8c literal oom- 
pUanoe with an Injunction, would 



Injunction. 


526 


Sed,. 1. — Breach: Sub-sect. 4. Sect. 2: Sub-sect. 

1, A. (a), (6) <6? (c), & B.] 

1339. R. s. C., Order 42, r. 31.]— (1 ) Where a 

person or coi^n. is restrained by injunction from 
doing a particular act, the ^rson or ^ corpn* 
commits a breach of the injunction, & is liable to 
process for contempt, if he or it in fact does the 
act, & it is no answer to say that the act was not 
contumacious, in the sense that in doing it there 
was no direct intention to disobey the order. 

(2) The expression “ wilfully ** in above rule 
is intended to exclude oidy casual or accidental 
& unintentional disobedience to an order of the ct. 

(3) In the case of a corpn., such as an urban 
district council, which can only act by its servants 
or agents, if the act is in fact done, the corpn. 
cannot escape liability for its commission by 
proving that it was done by its servant or agent 
tlirough carelessness, neglect, or even in dere- 
liction of his duty. — Stancomb v. Trowbridge 
Urban Council, [1910] 2 Ch. 190 ; 79 L. J. Ch. 
519 ; 302 L. T. 047 ; 74 J. P. 210 ; 26 T. L. R. 
407 ; 64 Sol. Jo. 458 ; 8 L, G. R. 631. 

1340. Breach resulting from act of third party — 
Not bound by Injunction.] — Where an injunction 
has been granted restraining a party to an action 
from receiving certain moneys, he is guilty of a 
contempt if he receives the money while the 
injunction is in force, although the payment was 
made to him by the govt., who were not bound by 
the injunction. — Eastern Trust Co. v. McKenzie, 
Mann & Co., Ltd., [1915] A. C. 750 ; 84 L. J. P. C. 
152; 113L. T. 346,P. C. 


Sect. 2.— REMEDIES. 

Sub-sect. 1. — Nature op Remedies. 

A, Attachment, 

(a) In Oeneral. 

See, generally. Contempt of Court, Vol. XVI., 
pp. 6 et aeq, 

1341. On breach of injunction — Defendant in 
contempt.] — Betterton’s Case (1695), Holt, K. B. 


538 ; 90 £. B. 1196 ; suo nom. B. v, 

5 Mod. Bep. 142. 

AnnokUiona : — ^Meatd. Barber v. Penley, [18931 2 Oh 
Lyons v. OuUiver. [1914] 1 Oh. 681. ^ ^ ^ 


1342 * — Injunction against plough- 

ing up meadow land & committing other wi^te 
therein, until deft, should fully answer the bill, or 
the ct. make other order to the contrary. Answer 
put in, Sc action brought bv pltf. for injury sus- 
tained by the waste complained of. Deft, was 
committed to prison for breaking up such land a 
second time. — Bbpb v. Smith (1838), Coop. Pr. 
Cas. 113 ; 47 E. R. 426. 

1343. .] — D. was adjudicated a bkpt. 

under Bkpey. Act, 1861 (c. 134). He subse- 
quently presented a petition of right instituted in 
^e Q. B. praying the recovery of a sum of £6 15s, 
due to him from the Lords Oomrs. of the Admlty. 
An injunction staying all further proceedings in 
this petition was issued against hun by the Ct. 
of Bkpey. imder Bkpey. Act, 1889 (c. 71). The 
bkpt. disputed the validity of this order, Sc pro- 
ceeded with his petition of right after service of the 
order. — Held : D. was 'guilty of a contempt of ct. 
in so doing. Sc ordered that D. be committed 
accordingly. — Be Davis (1872), 20 W. R. 767. 

1344. .] — Deft, was in custody for 

comtempt of ct. under the following circumstances. 
In 1877 she had brought an action for the recovery 
of some houses wliich she supposed to be her 
property. It was decided that she had no title, 
but between this date Sc 1886 she continued to 
assert her claim by legal proceedings & attempted 
to take forcible possession of the premises. In 
1885 an injunction was obtained by pltf. restrain- 
ing deft. Sc her agents from further molesting 
the owner Sc tenants of the estate ; but she, 
notwithstanding, again endeavoured to take 
possession. Sc was in consequence in Dec. 1886, 
imprisoned for contempt of ct. She was informed 
when sent to prison that if she would undertake 
to abandon her claim Sc to abstain from further 
efforts to take possession of the premises, she 
would be released. She refused to give this under- 
taking, Sc in consequence remained in custody till 
June, 1888 ; — Held : deft, might be discharged 


altogether stop defts. from working, 
is not an excuse from such complianoe, 
a grayo inoonvenionce of such a kind, 
is a proper ground for moving the ct. 
to modify such injunction, & such 
motion may bo made by a deft, in 
oontompt for disobedience. — Bonshaw 
Fbeeuold O. M. Co. v, Pbinoe of 
Walks Co. (1868), 5 W. W. & A'B. 
140.— AUS. 

a. Lack of evidence,] — Whore a 
broach of an injunction was sworn to 
by a single deponent, & was denied 
by deft., & there was no oorroborative 
evidence, the ot. refused a motion to 
commit. — Stewakt v, Kichaboson 
(1870), 17 Gr. 160.— CAN. 


PART XII. SECT. 2, SUB-SECT. 1.— 
A. (a). 

1341 i. On breach of injunctionr^ 
Defendant in contempt.]— On an applica- 
tion for attachment for disob^ence 
to an injunction the party against 
whom the attachment is sought cannot 
he permitted to raise the question 
whether the acts which constitute the 
disobedience are or are not injurious 
to the party who has obtained the 
ij^unotion. — Stabb Manxjfacjturino 


1841 ii. 


-.1 — Alley 


Duohemik (1880), 2 P. B. 1. 360. — CAM 

1 W1 iil. — .] — person whi 

reoelves telegraphic nottoe of ai 


injunction 8c fails to conform his con- 
duct thereto will be attached. — 
Canadian Pacific Navigation Co., 
Ltd. V , Vanoouveb City (1892), 2 
B. C. R. 298.— CAN. 


1341 iv. .) — POIBIEB V, 

Blanchard (No. 2) (1898), 1 N. B. 
Eq. Rep. 605.— CAN. 


1841 V. .] — When an In- 

junction has been granted restraining 
a person from interrupting the access 
of light & air to certain windows, & 
the ot. considers that the injunction 
has been infringed, an attachment 
will issue, even though deft, has pro- 
ceeded euxx>rdiiig to the advice of his 
surveyor 8c le^ adviser In construct- 
ing the huildiDg complained of as a 
breach of the Injunction. The ot. 
in such oases does not consider itself 
bound by the opinion of surveyors, but 
will form its own judgment as to the 
probable effect of the structure com- 
plained of. — Pranjivanas Hxtbji- 
VANDAS V, MAYARAM SALMALDAS (1882), 
1 Bom. 148.— IND. 

1841 Vi, — — ] — The proper 

remedy for disobedience of an order 
of injunction passed by a civil ot. is 
committal for oonteowt. — Be Chan- 
DBAKi^A Db (1880), L L. R. 6 Calo. 
445 ; 7 C. L. R. 350.— IND, 

1841 vii. suit will 

not lie tor damages for iiicm«ooinpllaixoe 
jidth a mandatory ini uxmtioii, to 
the perf oRxumoe of whidi 


his remedy in execution. — J awitri 
V . Emile (1890), I. L. R. 13 All. 98. — 

IND. 

1841 viii. Where pltf. 

has once sued for 8c obtaineda perpetual 
injunction directing deft, to refrain 
from certain acts. It is not necessary 
for pltf., if in future deft. Ignores suen 
injunction, to sue again, for a similar 
relief: in fact, such a suit would be 
barred by the principle of ree judUxUa, 
When a ot. issues an order to a party 
in a suit for abstention from any 
particular act, 8c when the person 
to whom the order has been Issued 
disobeys that order, he is guilty of 
contempt of ot.. Sc the ot. can take 
proceedings to enforce its authority. — 
Ram Saran v, Ghatab Singh (1901), 
I. L. R. 23 AU. 465.— IND. 

1841 ix. -. ] — An attachment 

will not be awarded for breach of an 
Injuuotion, unless the charging affidavit 
contain a spoolfloatlon of the time 8c 
place, when « where the act complained 
of was committed ; nor if the party 
could have bemi, but waa not smrved 
with the injunction. — ^M orris v, 
Mobbib (1825), 1 Hog. 238.— HI* 

1841 X, An attac^iment 

may be issued for breach of an injunc- 
tion, although no writ of injunction 
has been actually Issued, when deft., 
after being served with the decree or 
order for function, has disobeyed it. 

OF iBgLAND «. DBLAKT 
(1887), 21 L. R. Jr. 8.— 01. 
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from custody on the tenns of an order which had | 
been assent^ to by the counsel for pltf. & which 
was read in her presence. The terms of the order 
were that the injunction should continue for the 
term for which pltf. held the premises & that in 
order to prevent any breach of the injunction 
by deft., a copy of the order should be given to 
the owner with a view to his obtaining the as^tance 
of the police, should deft, again attempt to obtain 
posscsinon; that in case of any breach of the 
injunction the official solr. should, upon the 
apjplication of pltf., take the necessary steps to 
bring the oftenders before the ct. & to enforce 
performance of the order ; that deft, should not be 
allowed to issue any writ or summons, or make any 
application or motion without the leave, of a judge 
at chambers, & that should notice of any applica- 
tion or motion be given without such leave, the 
official Bolr. might be informed by letter, & resp. 
should not be required to appear unless the ct. 
should otherwise order. — Re Davies (1888), 21 
Q. B. D. 236 ; 37 W. R. 57, D. C. 

AuTiotaiion : — ^Befd. Lacon v. Do Groat (1893), 10 T. L. K. 24. 

1346. .1 — ^Woodworth v. Sugden 

(No. 2) (1888), 32 Sol. Jo. 743. 

1346. .1 — Pltfs. brought an action 

for infringement of a patent, & at the trial an 
injunction was granted. Defts. appealed, but the 
judgment was affirmed in June, 1803, &; stay of 
execution was refused. An account of profits 
was taken in Dec. 1893. Pltfs., in June, 1894, 
discovered that defts. had sold an infringing 
machine in Nov. 1893, which was not disclosed on 
the account, & moved for committal or leave to 
issue attachment. Defts. stated that the infringing 
machine had been sent to Shanghai, & that it was 
sent in the belief that the injunction did not apply 
to goods sent to foreign coimtries. They dis- 
closed that they had other machines in their 
possession. An order was made for a writ of 
attachment to issue, but to lie in the office for 
fourteen days, & not to issue at all if within that 
time defts. delivered up the machines in their 

ossession, & paid the costs of the motion as 
etween solr. Sc client. The machine complained 
of to be brought into the accoimt. — Lyon v. 
Goddard (1894), 11 R. P. 0. 113, D. C. 

1347. .] — ^Butson V. Davies (1896), 

40 Sol. Jo. 501, D. 0. 

1348. Injunction erroneously granted.] — 

Walker v. Congreve (1816), 1 Carp. Pat. Cas. 
356 ; cited in 6 B. & S. at p. 276 ; 122 E. R. 1198. 
Annotation : — Betd. Feather v, K. (1865), 6 B. & S. 257. 

*.] — See, further^ Contempt op Court, 
Vol. XVI., pp. 44, 45, Nos. 461-470. 


1840. Breach not wilful.] — Leonard v. 

Attwell (1810), 17 Ves. 385 ; 34 E. R. 149, L. 0. 

AnTiotatUm : — ^Befd. Re Martin, Ex p. Van Sandan (1846), 

Do G. 303. 

1360. Mistake.] — ^A party guilty of a 
breach of an injunction through mistake wfll not 
be comnutted, but will have to pay the costs of 
the application bringing that breach under the 
notice of the ct. — ^Newman v. Ring (1846), 1 
Coop, temp, Cott. 249 ; 7 L. T. O. S. 277 ; 10 Jur. 
463 ; 47 E. R. 841, L. 0. 

1361. Undertaking to obey Injunction.] — 

Warnb V, Golding (1843), 2 L. T. O. S. 206. 

1352, Interim injunction — ^Effort of defen- 

dant to repair injury.] — The ct. will hesitate to 
commit deft, alleged to have committed a breach 
of an interim injunction, when it sees that he has 
endeavoured to set himself right in respect to the 
original charge against him of infringing pltf.’s 
copyright. — Cornish v. Upton (1861), 4 L. T. 862. 

1863. Apology by defendant.] — Edison 

Bell Phonograph Corpn., Ltd. v, Locock 
(1897), 41 Sol. Jo. 766. 

.] — See, alsOf Sect. 1, sub-sect. 1 & 3, ante 9 

& Sect. 2, sub-sect. 3-6, post, 

Committal refused — ^Defendant liable for 

costs of motion.] — See Nos. 1349-1353, ante. 

Breach of undertaking.] — See Contempt op 
Court, Vol XVI., pp. 45, 46, 55, Nos. 471-486, 
608-610. 

(h) Necessity for Service of Order, 

Personal service — ^Necessity for,! — See Con- 
tempt OP Court, Vol. XVI., p. 52, No. 563. 

When dispensed with.] — See Contempt op 

Court, Vol. XVT., pp. 52, 53, 54, 65, Nos. 568, 
574-687, 608-610. 

Sufficiency of service.] — See Contempt op Court, 
Vol. XVI., pp. 56, 57, Nos. 020-644. 

Service of order generally.] — See Part XI., Sect. 
6, sub -sect. 8, ante, 

(c) Procedure, 

See, generally. Contempt op Court, Vol. XVI., 
pp. 46 ei seq, 

B, Sequestration, 

See, generally. Execution, Vol. XXI., pp. 691 
et seq. 

When available — Breach of injunction.] — See 

Companies, Vol. IX., p. 679, No. 4628 ; Corpora- 
tions, Vol. XIII., pp. 426, 427, Nos. 1501-1606 ; 
Execution, Vol. XXI., pp. 593, 694, Nos. 1740- 
1760, & Nos. 1337-1339, anie. 


1848 i. Injunction erroneously 

granted.} — ^Attachment may issue for 
oontempt for disobedience to an 
interim inj unction, even if the injunction 
hM been obtained irregularly & upon 
insufficient grounds, because it is a 
settled dootriue that it is the duty of 
every person to obey an injunction 
until ft is dissolved. — H brbbrt v. 
Thomson (1875), 1 J. R. N. S. 92. — 
N.Z. 

1849 i. Breach not witfuL ] — 

Where a judge sitting in equity, being 
satisfied that a breach of an injunction 
order by deft, was not wilful, declined 
to make an order for his Impnsoiunent, 
the ct. on appeal refused to disturb 
tiie judgment of the ot. below. — 
Saykb e. Harris (1879), 18 N. B. R. 
677.— CAN. 

b. — Interim injwution — Effect 
of dday,] — ^Resps. in 1879 obtained an 
interim injunotion against a certain 
person, of whom applts. were the 
statute^ sucoesBors. On applicatiem 
to dtaxm, such injunction was dis- 


miesed, but rosps. did not in aocord- 
anoe vnth the then existing praotioe 
establish their right to the injunotion 
they claimed by the jury's verdict. 
Matters remains in abeyance until 
1914, when resps. sought to attaoh 
applts. for breach of the interim 
mj unction. The motion for attach- 
ment was not served on applts. 
personally, but only on their solr. : — 
add: attachment oould not Issue 
upon the interim injunotion. — ^P arker 
V, Dodson (1914), 33 N. Z. L. R. 1313. 
— N.Z. 

0 . TrivialUp^ of damage no 

defence,} — ^Where an injunction forbids 
outting down trees. It is no answer to 
a mouon to ooznmit, that the trees 
cut down in oontiaventlon of the writ 
were of Uttle value. — B rown v. Sags 
(1865), 19 Qr. 95.— CAN. 

d. Where intered of person 

enjoined has passed to onoffier.} — ^Wbere 
an injunotion is granted against one 
person 8t his servants. 9c that person's 
mterest passes' to ea^amat, the ualdllty 


of attachment for breach of the injunc- 
tion does not pass to that other until 
he is made a party to the bill, 8c a 
new injunction is issued against him. — 
A.-G. V, Rookrs (1870), 1 V. R. 132.— 
AUS. 

0 . Breach not sufficientty 

serious .] — ^Planting potatoes in land 
previously ploughed Is not such a breach 
of an injunction to stay waste as will 
be punished by attachment. — ^Brophy 
V. Quarry (1832), Hayes, 449. — ^IR. 

PART XII. SECT. 2, SD0-SECT. 1.— 

f. When axaiiahle— 'Breach by iil- 
duBtried union.}— Where an Indwri^ 
union registered under Industrial 
Aibn. Act, 1901, by Its own members 
8c others oommltt^ llkged acts: — 
Hdd : the funds of the union were 
liable for payment ot the oosts 
occasioned In obtaining an injunction 
restraining the union 8c Its agents 
from continuing to commit sueffi 
illsgid acts, where an industrial 
union, by Its agents oommitted a 
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Sect, 2, — Remediea: Svb-sect. 1, B. <&: C, ; suh-sects. 

2, 3, 4 <fe 6.] 

1854. Breach of undertaking — Breach un- 

intentional.] — Davis v. Khayader Granite 
Quarries, Ltd. (1911), 131 L. T. Jo. 79. 

1856. Wilful breach.]— Where defts., 

on a motion for an injunction to restrain them for 
polluting a stream, gave an undertaking against 
discharging or allowing to be discharged any 
noxious or offensive matter so as to pollute the 
water of the stream, & pltfs. subsequently moved to 
sequestrate deft. cos. on the ground that they had 
on several occasions connnitted breaches of the 
undertaking, the judge, while holding that the 
facts strictly entitled him to make the sequestra- 
tion order, decided that he had a discretion to 
grant an injunction in the terms of the under- 
taking & to penalise defts. by ordering them to 
pay all the costs of the application as between solr. 
client, & he made such order for an injunction 
as to costs forthwith. — Marsden (Charles) & 
Hons, Ltd. v. Old Silkstonb Collieries, Ltd. 
& Old Silkstone Chemical Works, Ltd. (1914), 
13 L. G. K. 342 ; 78 J. P. .To. 220. 

.] — SeCi also, Contempt op Court, 

Vol. XVI., p. 40, Nos. 485, 480, & No. 1339, ante. 

Procedure.] — See Execution, Vol. XVI., pp. 
695 et seq. 

C. Order under R. S. C., Ord. 42, r. 30. 

See R. S. C., Ord. 42, r. 30. 

1356. Undertaking not within the rule.] — ^At 
the trial of an action for specific performance of 
an agreement to make a road, deft, gave an under- 
taking that he would complete the road in question. 
An order was subsequently made fixing a date by 
which the road was to be completed. This not 
having been done, pltf, moved, under R. S. C. Ord. 
42, r. 30, for an order that he might be at liberty 
to complete the road himself at the cost of deft. : — 
Held : the case did not fall within the rule ; but 
nevertheless, the ct. would enforce the under- 
taking by permitting pltf. to do the works, with 
liberty to apply that deft, should pay the expenses 
so incurred in comi^leting the road. — ^Mortimer v. 
Wilson (1885), 33 W. R. 927. 

Hub-sect. 2. — Effect of Conduct of 

Plaintiff. 

1357. Whether disentitled to relief — ^Acquiescence 
or delay.] — Mills v. Cobby (1816), 1 Mer. 3: 35 
B. R. 578, L. C. 

1858. .] — Where an injunction 

is panted to restrain the use of a trade 
ma& Sd deft, disobeys & pltf. moves for a com- 
mittal, acquiescence if set up as a defence against 


the motion to commit, must be shown to be such 
as to amount almost to a licence to use the mark 

entitling deft, himself to a right in the use of the 
mark. — Rodgers v. Nowill (1863), 3 De G. M. & 
G. 614 ; 22 L. J. Ch. 404 ; 20 L. T. O. S. 319 ; 17 
Jur. 171 ; 1 W. R. 206 ; 43 E. R. 241, L. JJ. 
Annotation : — Mentd. Clnirton v, Douglas (1868), Jolm. 174. 

1359. Misrepresentation to public — ^As to 

nature of injunction obtained — Breach arising 
through correction of misrepresentation.] — Bar- 

field V. Nicholson, No. 687, ante. 

1360. Breach of undertaking by plaintiff — 

Discretion of court.] — ^Pltf. having Seen appointed 
one of the co-pastors of the French Protestant 
Church in London, undertook in writing to dis- 
charge certain functions, & strictly to observe 
certain rules & to fulfil certain obligations imposed 
upon him. In consequence of disputes between the 
parties, he in 1860 obtained a decree for an 
injunction to restrain the then governing body 
& deft., M., his co-pastor, from hindering him in 
the discharge of his duties ; & for breaches of that 
injunction he now moved to commit M., who was 
the only one of the original defts., the members 
of the governing body being no longer the same as 
in 1860 : — Held : although it was clear that M. 
had been guilty of violating the injimction in the 
manner complained of, his committal was yet a 
question entirely in the discretion of the ct., & as 
very grave acts in contravention of his undertaking 
were proved against pltf. himself, he was dis- 
entitled to an order for committing M. for con- 
tempt. — Daugars V. Rivaz (1866), 15 L. T. 196, 
L. JJ. 

1361. Motion brought unnecessarily — ^Plaintiff 
deprived of costs.] — ^An action having been brought 
to restrain deft, from publishing an advertisement 
termed a “ caution,'* as injurious to pltfs., deft., 
on a motion for injunction, imdertook not to publish 
the caution till the trial. A newspaper puDlished 
an inaccurate account of the proceedings, & deft, 
then published an advertisement giving an 
accurate account, in which he stated that he had 
undertaken not to repeat the caution till the trial, 
but did not set out the terms of the caution. 

A motion was made to commit deft, for con- 
tempt & for breach of the undertaking ; — Held : 
the motion must be refused without costs. — 
Buenos Ayres Gas Co. v. Wilde (1880), 42 L. T. 
657 ; 29 W. R. 43. 


Sub-sect. 3. — On Breach by Servant or 

Agent. 

1362. Remedy against servant or agent — ^Proof 
of knowledge of order.] — Lewes v. Morgan & 
Lewis, No. 1336, ante. 


broach of an inj unction granted against 
Huch union the ct. s^uestrated the 
funds of the union. — :^ooii v. Aus- 
tralian WoRKRRS Union (1902), 2 
8. R. N. S. W. 265.— AUS. 

g. Injunction restraining rmis^ 

once — Ejfeci of obofemenf.]— Upon an 
injunction restraining a co. from 
dischaiglng drainage over pltf. *8 land 
a bond fide attempt by defts. to carry 
such drainaro over the letnd, under a 
bargain with pltf.'s tenant of such 
land, by means of a wooden channel 
constructed upon it, so as to do no 
injury to the soil, though a breach 
of the injunction, was not insited by 
the ct. with sequestration of defts.* 
property, but with the costs of an 
application for such sequest^tion. — 
Bonbhaw Fbi^old G. M. Co. v. 

(1888), 6 


h. Injunction under repealed 

statute — No relief sought.}— An injunc 
tlon was obtain^ restraining the sale 
under a writ of ven. ex. of a married 
woman's Inchoate right of dower 
subsequently to which an Act wa« 
passed rendering such estates sale- 
able at law, & pltf.*s in the action, 
without procuring a discharge of the 
injunction, sued out an atiaa ft. fa, 
& were proceeding to a sale of the 
widow's dower, the husband having, 
after the injunction had been granted, 
med. The ct. granted a sequestration 
to enforce the injunction; although, 
upon an application for that purpose, 
defts. might have been ^titled to be 
relieved from the Injunction. — Allen 
y* ®biNBU]^H Life Assubanob CX). 
(1879), 26 Gr. 192.— GAN. 


PART XII. SECT. 8, 8UB-SBGT. 2. 
1257 i. Whdhsr dismtUUd to retief— 


Acquiescence or delay .] — ^Whero a per- 
petual injunction has been granted, 
on each successive breach of it the 
decree may be enforced by an applica- 
tion made within three years of such 
breach. The decree-holder Is not 
bound to take action in respect of every 
petty infringement Sc the injunction 
does not by his inaction become 
inoperative after three years from the 
date of the first petty breach so as to 
disentitle him to take action where a 
serious breach Is afterwards committed. 
— Vrnkataohallam Chbtty V. Vek- 
RAPPA PiLLAi (1905), 1. L. R. 29 Mad. 
314.— IND. 

PART XU. SECT. Z» 8UB-8E0T. 8. 

k. Remedy againei servant or agent.] 
— ^Where an Injunction has issued 
against a oo. to restrain it from 

lowing sludge to flow upon pltf. s 
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1868. %] — An injunction was granted 

against A. restraining him, but not expressing his 
servants Sc agents, from cutting timber. B., who 
was A.’s ^ent, with knowledge of the injunction, 
cut the timber ; — Held : B. might be committed 
for the contempt, though not for breach of the 
injunction. — ^Wellesuey (Lord) v. Mornington 
(Earl) (1848), 11 Beav. 181 ; 11 L. T. O. S. 
286 ; 60 E. R. 785. 

Annotations : — Apld. Seaward v, Paterson, [1897] 1 Ch. 545. 

Befd. Soott V. Soott, [1913] A. C. 417. 

1364. Proof of agency — Successors of parties 

restrained.] — ^A decree was made in 1875 against 
the Corpn. of Birmingham as the sanitary autho- 
rity of Birmingham, granting a perpetual injunc- 
tion to restrain them from allowing sewage to 
flow into a river, the injunction being suspended 
for five years to give the borough an opportunity 
to execute certain works. At the expiration of 
that period pltfs. desired to enforce the injunction, 
but in the meantime the B. T. Sc H. Board had 
succeeded to the rights Sc liabilities of the Corpn. 
of Birmingham in respect of the sewage : — Held : 
the decree could only be enforced against the board 
by an action. — ^A.-G. v, BroMiNGHAM Corpn. 
(1880), 15 Ch. D. 423 ; 43 L. T. 77 ; 29 W. R. 127, 

A. 

Annotations: — Mentd. Heard v, Borgrwardt, [1883] W. N. 

173 ; Keith v. Butcher (1884), 53 L. J. Ch. 640 ; The 

Duke of Buccleuch, [1892] P. 201. 

1365. .] — Defts. trustees of a 

branch of a friendly society, were restrained by 
injunction from dividing certain money among the 
members of the branch. Shortly afterwards 
deft, trustees retired, & new trustees were 
appointed, who, being aware of the effect of the 
injunction, under an order of the branch society, 
divided the money among the members, including 
the old trustees. The ct. considered, on the 
facts, that the proceedings were an attempt on 
the part of the branch society Sc the old & new 
trustees to avoid the injunction. Sc a device for 
disobeying it, in which the new trustees co- 
operated ; — Held : the new trustees, as weU as 
the old, were guilty of contempt of ct. — Avery 
V. Andrews (1882), 61 L. J. Ch. 414 ; svb nom. 
Avory v. Andrews, 46 L. T. 279 ; 30 W. R. 664. 

Annotations : — Consd. Seward v. Paterson, [1897] 1 Ch. 545. 

Diltd. Bosch V. Simms Manufacturingr Co. (1909), 25 

T. L. R. 419. Reid. United Telephone Co. v. Dale (1884), 

26 Ch. D. 778 ; Soott v. Soott, [1913] A. C. 417. 

1866. Reconstructed company.] 

— ^An injimction was obtained by pltf. against a 
CO., restraining them, their servants Sc agents, 
from soliciting the custom of persons who before 
the sale of a certain part of their business to pltf. 
were their customers. Thereafter the co. went 
into voluntary liquidation. Sc a new co. was formed 
under the same name, to which were transferred 
the assets Sc business of the old co. : — Held : as 
the reconstruction of the old co. had been regularly 


carried out for the sake of obtaining new capital 
Sc not colourably for the sake of evading the order, 
the new co. became an independent co. Sc was in 
no sense the servant or agent of the old. Sc therefore 
in soliciting a customer of pltf. the new co. com- 
mitted no breach of the injunction which had been 
obtained. — B osch v, Simms Manupactturing Co., 
IJTD. (1909), 25 T. L. R. 419. 

1367. Remedy against principal — No knowledge 
of agent’s acts — Liability for costs of motion.] — 
If a servant commits a breach of injunction, the 
master is liable to pay the costs of a motion to 
commit, although he was free from blame in the 
matter. — Rantzen p. Rothschild (1865), 13 
L. T. 399 ; 30 J. P. 86 ; 14 W. R. 96. 

Annotation : — ^FoUd. Stancomb v. Trowbridge U. C., [1910] 

2 Ch. 190. 

1368. .] — A sheriff’s officer, who is not 

himself present at the sale. Sc who has no actual 
notice of the injunction, is not responsible for the 
act of his deputy who allows the sale to be con- 
tinued after receiving notice by telegram. — Be 
Bishop, Ex p, Langley, Ex p. Smith (1879), 13 
Ch. D. 110 ; 49 L. .1. Bey. 1 ; 41 L. T. 388 ; 28 
W. R. 174, C. A. 

1369. .] — Parker Manufacturing 

Co., Ltd. v. Cooper (1901), 18 R. P. C. 319. 

1370. Corporate body — Servants guilty of 

negligence.] — S tancomb v. Trowbridge Urban 
Council, No. 1339, ante. 


Sub-sect. 4. — On Breach by Stranger. * 
See Contempt op Court, Vol. XVT., pp. 35, 36, 
Nos. 357-362. 


Sub-sect. 5. — On Breach by Husband or Wipe. 

1371. Injunction against husband & wife — 
Breach by wife — Husband not In contempt.] — 
After a decree against a husband Sc wife, who were 
living separate, she living abroad. Sc disobeying 
an order of the ct. ; — Held : the husband was 
entitled on motion to an order that she should 
appear separately in all further proceedings in the 
suit, Sc he should not be responsible for any 
neglect on her part in relation to such proceedings, 
nor liable to any attachment or process in conse- 
quence of such neglect ; Sc it was not necessary 
to serve notice of the motion upon his wife, service 
of notice of such a motion on pltf. being sufficient ; 
Sc leave was given to pltf. to serve the order &; 
any other pi-oceedings on the wife abroad. — 
Hope v. Carnegie (2) (1869), L. K. 7 Eq. 263 ; 
8Xib nom. Hope v. Hope, Hope v. Carnegie, 
38 L. J. Ch. 410 ; 20 L. T. 9 ; 17 W. R. 430. 
Annotation: — Mentd. Davis v. Park (1872), 42 L. J. Ch. 

204. 


land, an attachment for breach of It 
will not be granted against the manager, 
directors or servants of the oo., unless 
there is evidence that they have done 
some of it which they were com- 
manded not to do. The utmost which 
the Injunction means, as to them, is 
that, if they cause sludge to flow they 
must accompany it by some precaution 
to prevent mischief. Where, however, 


mischief had been done, probably 
oaus^ by such persons, the ot. refused 
their costs of resisting a motion for 
attachment. A subsequent motion for 
a sequestration of the oo.'s property, 
for breach of the injunotlon, was 
granted. — Seal v. Webster Street 
F^aiOLD G. M. Co. (1868), 6 W. W. 
& A'B. 129.— AUS. * 

1. .] — A servant who has 


notice of an injunction may be com- 
mitted for breach of it, though he has 
not been served with the wiit. After 
leaving MS' master’s service he con- 
tinues bound by an injunotlon Issued 
while he was a servant against the 
master k. his servants to restrain 
waste. — Brown e. Sage (1865), 12 
Gr. 25.— €AN. 
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Part XIII. — Dissolution of Injunction 


Sect. 1.— IN GENERAL. 

1872, Dissolved upon motion — In open court.] — 
An injunction does not drop of course, on pltf.*s 
amending his bill,— Mason v. Murray (1777), 
2 Dick. 536 ; cited in 1 East, at p. 861 ; 21 E. B. 
378, L. C. 

Annotationa : — Consd. Forrand v. Hamer (1838), 4 My. & Cr. 
143. Reid. Home v. Watson (1827), 2 Sim. 85. Mentd, 
Oaman v, Bowles (1786), 2 Bro. C. C. 80 ; Gary t). Long- 
man (1801), 1 East, 358. 

1373. When effective.] — Pltf. obtained an in- 
junction in this ct. Deft, moves to dissolve it, 
& obtained an order to dissolve it ; before the 
order was drawn up deft, arrests pltf. : — Held : 
this was a contempt of ct., & deft, was ordered to 
be committed ; for it is no order till it is drawn 
up Sc passed by the register, for the register’s 
minutes are only a warrant for an order, & no 
order. — Anon. (1679), Preem. Ch. 46 ; 22 E. B. 
1049. 

1374. Motion by one co-defendant — Service of 
notice on others.] — Where an equitable claimant 
files his bill against the stakeholder &> the other 
claimant, & obtmns an injunction to restrain the 
stakeholder from paying, & the other claimant 
from receiving, the fund in dispute, the stake- 


holder, on moving to dissolve the injunction, 
should serve his oo-deft. with notice of the motion. — 
Servioe t7. Castaneda (1845), 2 Coll. 66 ; 1 New 
Pract. Cas. 17 ; 14 L. J. Oh. 816 ; 6 L. T. O. S. 
148 ; 9 Jur. 867, 624 ; 63 E. B. 686. ' 

Annotation : — Mentd. Fenton Textile Assocn. v, ErasBin 

(1921), 38 T.L. 11. 269. 

1375. .] — Where an injunction has 

been granted in an interpleading suit, all defts. 
are interested in it, & all ought therefore to be 
served with notice of a motion to dissolve it. — 
Mastbrman V, Lewin (1847), 2 Ph. 182 ; 8 

L. T. O. S. 857 ; 41 E. B. 911, L. C. 

Annotation: — Mentd. Manby n. Robinson (1869), 17 W. R. 

479. 

1376. Order limited to party applying.] — 

Bbamwbll V. Halcomb, No. 202, ante. 

1377. Ex parte Injunction — Discharge without 
formal notice.] — Boyce v. Gill, No. 1429, post, 

1878. Motion to dissolve — Cross-examination of 
witnesses — ^Rights of parties.] — ^Normanville v, 
Stanning, No. 1087, ante. 

1379. Order made in absence of party — ^Leave to 
move to discharge.]— Where an order has been 
made on motion & affidavit of service in the absence 
of parties, the ct. will, on proper application, give 


PART XIII. SECT. 1. 

m. KJJect of disaoltUion .] — The 
order diSHOlving the injunction 
practically determined the sole issue 
raised in the action. It was in effect 
a judgment dismissing the action. — 
Bank of Montreal v. Pelletier, 
[1923] 4 D. L. It. 706 ; 3 W. W. K. 
735.~CAN. 


n. Right to damages .] — Where 

a registorod shareholder of a co. 
finding the annual reports of the 
oo. misleading applies for a writ of 
injunction to restrain the co. from 
paying a dividend, & upon such applica- 
tion the 00 . do not deny even generally 
the statements & charts contained 
in pltfs.* affidavit & petition, there is 
sumcient probable cause for the issue 
of such writ, & consequently deft., 
who upon the merits has succeeded 
in getting the injunction dissolved, 
has no right of action for damages 
resulting from the Issue of the injunc- 
tion. — ^Montreal Street Ry. Co. v. 
Ritcitte (1889), 16 S. C. R. 622.— 
GAN. 


-.] — An appeal by 
deft, from a judgment, awarding pltf. 
1450 damages, upon the trial of an 
issue as to what damages, if any, had 
been sustained by pltf., by reason of 
an interim ex p. injunction obtained 
against her in a previous action, by 
deft, in the issue, which pltf., according 
to the practice of the ct., ought to pay. 
was dismissed, by reason of an equal 
division of opinion in the ct. composed 
of four judges. — ^Albertson v, Sboord 
(1912), 20 W. L. R. 64 ; 1 D. L. R. 
804 ; 1 W. W. R. 657 ; 4 Alta. L. R. 
90.— CAN. 


p. .1 — ^A landlord having 

presented a note of snsiiension Sc 
interdict to prevent his twant from 
taking a waygoing crop from 100 acres 
of his farm, the note was passed of 
consent on the landlord flndmg caution 
in oommon form. The ct. intimately 
repelled the reasons of suspension & 
recalled the interdict. An action of 
damages subsequently raised by the 
tenant was sent to Gial on an issue 
whether defender had by means of the 
interdict wrongfully prevented pursuer 
from taking the said crop. The 
Jury returned a verdict for pursuer with 
iBl|P68 damages. On a motion by 
defender for a new trial on the ground 


that the verdict was against evidence 
& that the damage were excessive : — 
Held : the judgment of the ct. recalling 
the interdict was In a case of this 
nature conclusive evidence, that the 
iuterdlot was wrongful in the sense of 
the issue. Sc the fact that the landlord 
obtained the interdict in good faith Sc 
upon probable cause did not absolve 
him from responsibility for the damage 
thereby occasioned ; but the applica- 
tion having been proved to have been 
made in oond fide Sc on probable 
cause, the damage should have been 
measured by the actual loss sustained 
by the tenant Sc not by his possible 
gains. Sc in this view the damages 
given were excessive & new trial 

f an ted. — ^M ili.er v. Hunter (1866), 
Maeph. (Gt. of Seas.) 740 ; 37 

So. Jnr. 381.-H5COT. 


q. .] — An action of 

damages against police comrs. of a 
burgh who h6id obtained interim 
interdict against an inliabitant of the 
burgh carrying on certain building 
operations in contravention of an 
order issued by them, which order was 
subsequently found by the Ct. of 
Session to nave been made in excess 
of their statutory powers : — Held : 
to bo relevant although there was no 
averment of malice Sc want of probable 
cause. — Kennedy v. Fobt-william 
Police Gomes. (1877), 6 R. (Ct. of 
Sess.) 302 ; 16 Sc. L. R. 191.— BOOT. 


r. .] — A. having brought 

a suit i^lnst B. obtained & issued, 
on July 24, 1808, an injunction against 
him under Act VIIl, 1859, s. 92. 
The suit was, on Aug. 18, 1868, dis- 
missed ; but no compensation was 
awarded to B. under Act VIII, 1869, 
8. 96, in respect of the injunction which 
had been Issued against him. A. Sc 
B. both appealed*, the former against 
the decision dismissing his suit, the 
latter for compensation. Both appeals 
were dismissed on Nov. 23, 1869 ; B.'s 
because it was engrossed on a stamp 
paper of the value of eight annas only. 
B. on Deo. 16, 1869, then instituted a 
suit against A. for damage in con- 
sequenoe of the injunction which A. 
had caused to issue against him in his 
^t: — Held: *3. "was not debarred, 
by Act vni, 1869, s. 96, from insu- 
lting a suit agamst A. for damages, 
there not having been an award oi 
ooxxqpensaUon under that sect. The 


cause of action accrued from the 
time at which pltf. was first damaged 
by the wrongful injunction, continued 
as long as the Injunction remained 
in force. Sc limitation began to run 
as soon as the Injunction was at an 
end. — Nanda Kumar Sdaha v. Qaur 
Sankar (1870), 5 B. L. R. App. 4 ; 
13 W. R. 305.— IND. 

t. .] — Civil Procedure 

Code, 1869, s. 96, allowed the power 
of bringing a suit for domaj^, leaving 
that remedy to those who did not wish 
to take advantage of the remedy 
provided by that sect. — ^Wiiaon v. 
Kanhya Sahoo (1869), 11 W. R. 143. 
—IND. 

a. .] — Held : a person 

could not claim damages for being 
prevented by interdict from proceeding 
with a building which it was ultimately 
found that he had no right to erect 
although the interdict was recalled 
as not being the proper remedy In the 
circumstances. — J ack v, Bboo, Beoo r. 
Jack (1875), 3 R. (Ct. of Sess.) 36 ; 13 
So. L. R. 17.— SCOT. 


b. 


'.] — A CO. engaged in 


making an underground railway took 
possession of the subsoil of a public 
street, in the exercise of statutory 
powers to appropriate Sc use the same 
without puronase, subject to liability 
for compensation for damage resulting 
from their operations. The pro- 
prietors of the aolvm presented a 
petiUon for interdict a^insl the railway 
co. entering on thdir ground, their 
contention ueing that the oo. were not 
entitled to take possession without 
notice. Sc payment of the price of the 
land# in terms of Land Causes Act, 
1846, Sc in Apr. 1883, before a record 
was made up, moved for Sc after parties 
were heard, obtained interim interdict. 
On appeal the interdict was recalled 
in May, 1883, Sc the petition dismissed, 
on the ground that the railway oo. 
had acted entirely within their statutory 
powers. In an action of damages 
brought by tho railway oo. against the 
propnetors : — Held : they were entitled 
to oamages for wrongous interdict. — 
Glasgow Orrr & Distriot Rt. Co. 
V, Glasgow Coal Exchange Oo. 
(1886), 12 R. (Ct. of Sess.) 1287 ; 22 
So. L. R. 903.-HM3OT. 


e. AfoNon to ddsoohoe — Cause 
ogoffMe.}— -Exceptions to an answer 
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bhe absent party leave to move to discharge the 
order. — ^Mapp v. Elcook (1853), 22 L. J. Ch. 707 : 
17 Jnr. 370. 

1880 . Refusal to hear motion — Pending motion 
on notice for production of documents.] — The ct. 
refused to hear a motion to dissolve an injunc- 
tion, pending a motion, of which pltf. had given 
notice, for production of docmnents mentioned 
in a schedule to the answer, no unnecessary delay 
having taken place in giving notice of the latter 
motion. — Stoker v, Jackson (1842), 12 Sim. 603 ; 
69 E. R. 1225. 

1881 . Ex parte on ex parte Injunction.] — 

Spanish General Agency Corpn. v. Spanish 
C oRPN., Ltd., No. 1404, post 


Sect. 2.— WHEN APPUCATION MADE. 

1382. In chancery division — On a motion day- 
Otherwise notice irregular.] — Where notice of 
motion to dismiss was given for a day not a seal 
day, & before the next seal pltf. filed replication, 
the ct., considering the notice to be irregular, 
refused to give defte. the costs of the motion. — 
Stbdman V. Poole (1846), 8 L. T. O. S. 273 ; 
siib nom. Steedman v. Poole, 11 Jur. 555. 

1383. During long vacation.] — The 

common injunction may be dissolved in the long 
vacation. — IjANB v. Barton (1843), 1 Ph. 363 ; 
13 L. J. Ch. 25 ; 41 E. R. 670, L. 0. 

1384. Delay in moving to dissolve — Ground for 
refusal.] — Pltf. havi^ obtained an injunction 
upon the terms of trying his right at law, & having 
neglected to try his right for more than a year, 
deft, having taken no steps to urge pltf. to trial, 
applied, previous to the comii^ assizes, to compel 
pltf. to go to trial or have the injunction dissolved. 
Motion refused, on the ground that deft, having 
used no diligence himself, had no right to press 
pltf. to a disadvantageous trial. — Bickford v. 
Skewes (1839), 4 My. & Or. 498 ; 8 L. J. Ch. 188 ; 
3 Jur. 379 ; 41 E. R. 192, L. 0. 

1385. .] — ^An injunction was obtained 

before answer. Deft, filed Ins answer, but delayed 
moving to dissolve until several montlis after 
replication. & at a period when the evidence would 
have been published but for deft, having obtained 
an enlargement of the publication. The motion 
was on that ground refused. — Petstbl v. King’s 
College, Cambridge (1846), 10 Beav. 491 ; 7 
L. T. O. S. 222 ; 60 E. R. 671. 


bank from permitting the transfer of a small sum 
of stock belonging to testator’s ^ estate, but no 
further proceedings had been had in the^ suit ; the 
ct., upon the petition of the only party mterosted, 
dissolved the injunction, so that an immediate 
transfer of the stock might be made to petitioners, 
without carrying the suit any further. — ^D b 
Beaufort v. Archdeacon (1836), 1 Y. & O. Ex. 
549; 5 L. J. Ex. Eq. 72 ; 160 E. R. 224. 

1887. Stranger to the suit.] — A person, though 
not a party to a suit, may apply in it by motion, 
stating his title in the notice of motion, unless 
a long statement of facts is required to show his 
title ; & then he must apply by petition. — 

Jones v. Roberts (1841), 12 Sim. 189 ; 69 E. R. 
1104. 

1388. .] — Upon a bUl filed to restrain the 

gaveller & deputy gavellers from granting a gale 
for working an iron mine to a person [under 1 & 2 
Viet. c. 43] : — Held : upon a motion by that 
person to dissolve the injunction, he not being a 
party against whom the injunction was sought, 
the injunction must be continued to the hearing of 
the cause. — Ma'ithews v, Carlisle (Earl) (1849), 


14 L. T. O. S. 306. 

1389. .] — A person not a party to a suit, in 

which an injunction has been made w^ properly 
proceed by petition to set aside the injunction. — 
Bourbaud V, Bourbaud (1801), 4 New Rep. 496 ; 
10 L. T. 781 ; 12 W. R. 1024. 

1390. One of several co-defendants — In absence 
of others.] — Qu. ; whether, where a special injunc- 
tion is granted against several defts., one of them 
can move to dissolve in the absence of the rest. — 
Thompson v\ Geary (1842), 5 Beav. 131 ; 49 E. R. 
627 ; subsequent proceedirujs (1843), 1 L. T. O. H. 
359. 

1391. Third party— Giving security for costs.]— 

An injunction having been granted to restrain 
defts., who were carriers, from parting with goods 
which infringed a trade mark, the owner of the 
goods, resident out of the jmisdiction, gave notice 
of motion for liberty to remove the goods, & that, 
if necessary, he might he added as deft. : Held .* 
he must give security for the costs of the motion, 
as in the motion, he stood in the position of pltf. — 
Apollinaris Co. v, Wilson (1886), 31 Ch. D, 632 ; 
55 L. J. Ch. 665 ; 54 L. T. 478 ; 34 W. R. 537 ; 


2 T. L. R. 355, C. A. 

AnnotatioTis : — Expld.Kc Miller*u Patent (1894), 63 L. J. Ch. 
324. Mentd. Moser v. Marsdou, 11892] 1 Ch. 487. 

1392. Injunction against one defendant — Motion 
by other defendant— If injuriously affected.] — 

Dodson, Molle & Co. v. Ellekman Wit^on Line, 
& Grein (1920), 150 L. T. Jo. 244. 


Sect. 3.— WHO MAY APPLY. 


1886. Interested parties — Injunction thirty years 
old.] — Where, by a decree made thirty years ago, 
an account had been directed of testator’s personal 
estate & of his debts So testamentary expenses, & 
an injunction had been granted to restrain the 


Sect. 4.— TO WHAT COURT APPUCATION 

MADE. 

1393, Court granting injunction.] — A motion 
before the Master of the Bolls, upon the coming 


cannot he shown as oanse against 
dissolving a special injunction ; for 
if the answ'or be insudlolen^it may still 
be used as ah affidavit. — Harrison v. 
Baby (1850), l Or. 247.— CAN. 

d. Discharae of receiver,] — 

Deft, -may move to (ussolve an in* 
junction 'mthont moving at the same 
time to disoharge a reoeiver. previ- 
onsly appointed, of the funds to which 
the Injunction related. — Sandkbs v, 
Ohristos (1850), 1 Gr, 137.— CAN. 

t. Oovnty court order.] — 

A deft, on movmg to dissolve an 
injnnetion from a county ot., is not 
bound to have the prooeedings returned 


from the county ot. office. — A braham 
V. Shepherd (1854), 4 Or. 260. — CAN. 

f. DiasoXviian by effluxion of time 
— No motion neceaeaisy.] — ^Where an 
itUerim injunction has been granted 
until a day certain, & a motion to 
continue it must be xnade if it is desired 
to extend it beyond such day, no 
motion to dissolve is neoessaiY, except 
whm it Is sought to get rid of it m 
the meantime. — M oOuaio v, Oonmbb 
(1890), 19 P. R. 45.— GAN. 

g. HieaolvHon of interim injunc^ 
Hon,] — ^Where, on a note of suspension 
Sc interdict, intarim Interdict has been 


granted : — Held : the interim interdict 
subsists until the passed note has been 
finally disposed of in the Ct. of Session : 
& the note can only be finally disposed 
of in one of two ways, either by the 
interlocutor of the Lord Ordinary which 
disposes of tho cause becoming final 
by it being allowed to stand for the 
currency^ the reclaiming days with- 
out being reclaimed against ; or where 
a reolaimlng note is taken by the 
judgment of the Inner House. — 
Olu»pbns Oil Co., Ltd. v. Edinburgh 
Distbiot Water Trustbeb (1906), 8 P. 
(Ot. of Sees.) 731 ; 43 L. R. 540 ; 
13 S. L. T. 957, 986.— SOOT. 
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Injunction. 


Sect, 4. — To what court application made. Sect. 6 ; 

Sub-aecta, 1 2«] 

in of the answer, to dismiss an order for an injunc- 
tion, panted ex p, by the Vice-Chancellor upon 
affidavits, refused with costs, it being a motion to 
vary the order of one judge by another jurisdiction. 
— George v. Watmouth (1835), 4 L. J. Ch. 61. 

1804 , j — Where an injunction had been 

granted during the long vacation by the Master of 
the Rolls, in the absence of the Vice-Chancellor 
of England, in a cause which was marked for the 
Vice-Chancellor’s ct., a motion to dissolve it should 
be made before the Master of the Rolls, not 
before the Vice-Chancellor. — ^Hammond v. Smith 
(1846), 15 L. J. Ch. 40, L. C. 

1895 , ,] — The Vice-Chancellor, by per- 

mission of the Lord Chancellor, granted an injimc- 
tion in a cause attached to the Rolls Ct. : — Held : 
the Master of the Rolls had no authority to dis- 
solve it. — Paredes v, Lizardi (1846), 0 Beav. 
490 ; 50 E. R. 433. 

1396. Action transferred to another division — 
Application to that division.] — Where a cause has 
been transferred from one branch of the ct. to 
another, the latter will not question the correct- 
ness of the exercise of judicial authority by the 
former on a previous application. But where it 
appears that a pltf. on obtaining ex p,^ an injunc- 
tion from one branch of the ct., had withheld 
information which might have induced that 
branch of the ct. to make a different order, the 
injunction so obtained may be dissolved on that 
ground by another branch of the ct., to which the 
cause has been transferred. — Sturgeon v. Hooker 
(1847), 1 De G. & Sm. 484 ; 63 E. R. 1168 ; pre- 
vious proceedings, 2 Ph. 289, L. C. 

1397. Court of Appeal.] — A.-G. v, Birmingham, 
Tame & Rea District Drainage Board, No. 1140, 
ante. 


Sect. 5.— GROUNDS FOR DISSOLUTION. 

Sub-sect. 1. — In General. 

1398. Delay in prosecuting action.] — Penney 
V. Edgar (1793), 1 Anst. 276 ; 145 E. R. 871. 

1399. .] — Pltf. having obtained ex p. an 

injunction under C. L. P. Act, 1854 (c. 126), s. 82, 
pending an action for a nuisance, & afterwards 
neglecting to proceed with the action as promptly 
as he might, such neglect is a sufficient groimd for 
dissolving the injunction. — Dunn v. Naylor 
(1858), 30 L. T. O. S. 285. 

1400. Powers available to plaintiff not exercised.] 
— On a bill by some directors of an insurance co., 
constituted by deed, against another director, 
allegmg misconduct, the ct. refused to interfere, by 
continuing an injunction, pltfs. not having ixiade 
use of the powers of regulation given them by the 
deed. — Eluson v. Bignold (1821), 2 Jac. & W. 
603 ; 37 E. R. 720, L. 0. 


made default in giving security for costs, the ct. 
ordered that he should give the security within 
four days, or that an injimction which he had 
obtained ex p,, should be ffissolved ; but it refused 
to order the bill to be dismissed. — Fort v. Bank op 
England (Governor & Co.) (1840), 10 Sim. 616 ; 
69 E. R. 764. 

Annotation. -Mentd. Giddlngs v. Giddings (1847), 10 Beay. 

29. 

1402. Special directions for speedy trial.]- 

When the ct. grants an injunction, the order ou^ht 
not merely to direct that an action shall forthwith 
be brought, with liberty to the parties to apply in 
case of delay, but to give such directions of its own, 
in the first instance, as will insure the speedy trial 
of the action. An injunction granted pending an 
action to be brought by pltf., for the speedy trial 
of which special directions were given, was dis- 
solved on the grotmd of pltf. not having duly 
complied with those di^ctions. — Stevens v. 
Keating (1847), 2 Ph. 333; 2 Web. Pat. Cas. 
175 ; 41 E. R. 971, L. C. 

Annotations: — ^Befd. Purser v. Brain (1848), 17 L. J. Ch. 

141 ; Sweeting v. Cowan (1850), 17 L. T. O. S. 20 ; Lister 

V. Leather ( 1 857 ), 5 W. K. 550. 

1403. Directing attendance for cross- 
examination.] — O’Callaghan v. Barnad, [1875] 
W. N. 37. 

1404. To add party as plaintiff.] — Tlie ct. 

declined to hear ex p. a motion to dissolve an ex p. 
injunction. 

An ex p. injimction was obtained by pltf. 
shortly before two o’clock on a Saturday afternoon 
on condition that a party should be added as pltf, 
for the purpose of his counsel giving on his behalf 
the usual undertaking as to damages. The writ 
was not amended until the following Tuesday 
morning whilst a motion was being made to 
dissolve the injunction. The ct. dissolved the 
injunction without deciding the merits, on the 
ground that pltfs. had not fulfilled the terms on 
which the injunction was granted & had thereby 
left deft, without the protection of the undertaking 
as to damages. — Spanish General Agency 
C oRPN. V. Spanish Corpn., Ltd. (1890), 63 L. T. 
161. 

1405. Material variations between claim & 
affidavits.] — If after injimction obtained there 
appears to be any material variation between the 
allegations in the bill or the aid thereby sought, & 
the affidavits in support of pltf.’s case, the ct. will, 
upon application of deft., dissolve the injunction 
with costs. — S tocking v. Llewellyn (1844), 3 
L. T. O. S. 33. 

1406. .] — Burgess v. Horne, No. 1102, 

ante. 

1407. Ambiguity of order.] — Dalglish v, Jar- 
VIB, No. 58, ante. 

1408. Dissolved on terms.] — Low v. 

Innes, No. 1154, ante. 

1409. On undertaking to keep an account.] — 

Coventry Machinists Co. v. Helsby, Coventry 
Machinists Co. v. Gibson (1897), 13 T. L. R. 161, 


AnnoUxtion : — Mentd. Hose & Frank Co. v. Crompton, [1923] C. A. 

2 K. B. 261. 1410. Termination of grievance.] — ^A.-G. v. Bib- 

1401. Non-compliance with orders of court — mingham, Tame & Rea District Drainage 
Security for costs.] — Pltf., resident abroad, having Board, No. 1140, ante. 


PART Kill. SECT. 6, SUB-SECT. 1. 

18981. Delay in prosecuting fiction .] — 
Where an ex p. injimction waa aerved 
on Deo. 24, 8c the bill waa not aeryed 
up to May 13 following the injunction 
waa disBolved. — Huron v. Bwishbk 
(1867), 13 Gr. 438.-— CAN. 


1898 U. 


-.] — ^The ct. exeroiaee a 


wide diacretion aa to keeping up or 
dlaaolying injunctions ; & where pltf., 
who had obtained an injunction, 
became an inaolyent, & delay occurred 
in appointing an assignee, ec the suit 
thmby retarded, on an applica- 
tion by deft., the injunction was 
ordered , to stand disaolyed, unleas a 
supplemental bill in a we^ — C airu v, 
Campbell (1828), l Mol. 484.— IR. 


1410 i. Termination o, 
An injunction restrain 


/ grievance .] — 
Jn^ corpn. 


from permitting certain Duildings to 
be completed under a contract waa 
diasolyed, it appearing that the con- 
tract which him be^ entered Into 
between the oorpn. the contractor 
had bemi cancelled. — EuiNBtmaH Life 
Assubanoe Co. V. Town op Bt. 
Catbarines (1864), 10 Gr, 879.—CAN. 
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1411. Balance of convenience.]— Dodson, Molls 
& Co. V, Ellerman Wilson Lins, Ltd., & Grein 
(1920), 150 L. T. Jo. 244. 

1412. ,] — Pltf., who had been in negotiation 

with deft, council with a view to their acquiring 
certain land belonging to him for small Wdings, 
advertised the land for sale by auction in small 
lots. The council then expressed their intention 
of taking the land compulsorily under Small 
Holdings & Allotment Act, 1908 (c. 36), & Land 
Settlement (Facilities), Act, 1919 (c. 69). On the 
application of pltf. the ct. granted an interlocutory 
injimction, restraining the council from serving a 
notice to take compulsorily, or from asserting at 


the sale that a good notice had been served. The 
C^. of Appeal, on the balance of convenience, 
dissolved the injunction, & allowed the action to 
proceed to trial. — Gaskell v, Somsrsstshibs 
County Council (1920), 84 J. P. 93 ; 18 L. G. R. 
245, C. A. 


Sub-sect. 2. — Suppression or Misrepresenta- 
tion OP Material Facts. 

1413. Injunction dissolved — Ex parte injunction.] 
— An injunction obtained ex p., dissolved with 
costs, on account of pltf. not having stated in his 


1411 i. Balance of conveneince.l 
Motion to ooutluue injunction herein 
restraininsT delta, from entering upon 
or working a oertain mining claim on 
the ground that pltfs. were the assignees 
of the exciusive lioenoees from the 
owners. Defts. had been granted a 
subsequent licence from the owners 
who claimed the prior licence had been 
forfeited : — Held : on the balance of 
oonyenionce the injunction should be 
tiissolyed as the work might establish 
the yalue but not the want of yalue 
of the claim. & in any eyent there was 
serious doubt as to the yalidity of 
pltf.*s title from a legal point of -view. — 
United Nickel Co. v. Dominion 
Nickel Oo. (1912), 23 O. W. R. 619 ; 
4 O. W. N. 480, 1132 ; 11 D. L. R. 88,— 
CAN. 

h. No legal right to injunction.] — 
Under 41 Viet. o. 14 (Que.), the oo., 
in Noy. 1881, as proprietors in possession 
of lands, obtained an ex p, injunction, 
restraining applt. from prosecuting 
lumbering operations begun in yirtue 
of a licence from the Goyt., dated 
May 3, 1881, which was a renewal of 
a former licence. By order-in-counoil, 
dated Apr. 7, 1881, the Comr. of 
Grown Lands was authorised to sell 
the lands in question to the oo., & 
the CO. deposltied 112,000 on aocoimt 
of the intended purchase. On 
May 9, the co. gaye a contract for the 
clearing of a portion of the land, & 
on July 19 the comr. executed a grant 
in fayour of the oo., subject to the 
current licences to out timber on the 
lots : — Held : the co. had not acquired 
title to the lands in question prior 
to July 19, 1881: by the grant of 
that date their rights were subordinated 
to all current licences, 6c applts. haying 
established their right to possess the 
lands for the purposes of their lumber- 
ing operations under the licence from 
the CJrown, the injunction was dlssolyed. 
— Hall v. Dominion of Canada Land 
& Colonization Co., Ltd. (1883), 
8 S. C. R. 631.— CAN. 

k. .] — A tenant obtained 

interim injunction a^lnst a firm of 
timber merchants nom erecting a 
saw mill on a site which he alleg^ to 
TO included in subjects let to him. 
The interdict was subsequently re- 
called on the ground that the tenant 
was not in possession of the site, which, 
by decree of the Land Ct. had been 
declared to form part of a statutory 
small tenant's holding. — ^Macdonald 
(John), Ltd. v, Blythswood (Lord), 
[1914J S, C. 930 ; 2 0. L. T. 160.— 6C0T. 

L Bights of parties in doMJbt — 
Damage not iirejMira&le.}— An interim 
injunction dlssolyed where there was 
serious doubt as to the respectiye 
^hts of the parties & where pltf.'s 
dama^ in case deft, were to proceed 
with the works complained of was not 
imparable. — Baldwin v. Chaplin 
(1013), 24 O. W. R. 860 ; 4 O. W. N. 
1674 ; 12 D. L. R. 387.— CAN. 

m. Where no grounds for grant- 

— ^Lankin e. Walker 
(1909), 12 W. L. R, 820.— CAN. 

n. -- — ,1 — Cubby v. Lawless, 
How. 0, 132*— m. 


0 . AUegaiione inadequate.] — 

A motion to continue until trial an 
interim injimction granted ex p. was 
refused, effect being giyen to certain 
preliminary objections as to the 
insufflcioncy of the material used in 
obtaining It. — Cox v. Winnipeg City, 
[1922] 3 W. W. R. 376 ; 70 D. L. R. 
305.— CAN. 

p. Where no damage shown — 
Actual or prospective.]-— Where no 
damage either present or future had 
been shown, interim injunction dis- 
solyed. — Taylor v. Pelof (1912), 20 
O. W. R. 927 ; 3 O. W. N. 571 ; 1 
D. L. R. 212.— CAN. 

q. Where damages adequate remedy.] 

— On the facts : — Hdd : pltf. should 
be left to his claim for damagres, if 
any, arising from the allured breach 
of the contract, & the injunctions 
should be dlssolyed. — Cass v. Couture, 
Cass v. MoCutohbon (1903), 14 

Man. L. R. 458. — CAN, 

r. ,] — The ct. will exercise 

its discretion to dissolye an interim 
injunction where it appears that pltf. 
has a full & complete remedy at law. — 
Prairie Stock Farm, Ltd. v. 
McFatridob (1912), 11 E. L. R. 514. — 
CAN. 

t. Bestraint of unauthorised act — 
Authority subsequently procured.]— The 
injunction weis granted to restrain deft, 
trustees from spending money yoted 
for erecting a school-house on a certain 
site without a further vote of the rate- 

S ayers. That vote has been taken &; 

ie trustees now have the authority 
which they lacked in the first instance. 
The only objections urged against this 
motion are based upon considerations 
of policy with which we have nothing 
to do. If pltf. represents opinions 
which the Department of Education 
thinks should bo allowed to prevail, the 
Department has the power to take the 
appropriate action. That is a question 
of policy &; not of law. The injimction 
will therefore be dissolved. — Robert- 
son V. Sprinobank S. D. No. 60 of 
Saskatchewan Trustees, [1917] 3 
W. W. R. 970 ; 36 D. L. R. 777 ; 10 
Sask. L. R, 267.— CAN. 

a. ^.1 — VHiere a perpetual 

injunction lias been granted prohibiting 
acts which are subsequently made law- 
ful by Act of Parliament, the injunction 
will be dissolved. — Quinn v. Mercury 
Bay Timber Co., Ltd. (1885), 3 N. Z. 
L, R. 352 (S. C.).— N.Z. 

b. Where same facts adduced — As 
for original application.] — ^An ex p. in- 
junction order granted by a judge 
cannot be dissolved by the judge in 
equity ujioR the same foots only on 
which the order was made. Such an 
appln. is in the nati|re of an appeal. — 
CfoODACRB V. RaNNBY (1886), 26 

N. B. R. 62.— can. 

PART XIII. SECT. 5, SUB-SECT. 2. 

1418 i. Injunction dissolved — Ex parte 
injunc^ioTi.}— Although the ct. will 



peiions havliig obtained injunctions 
for a time determined, when applying 


on notice for a continuance of such 
injunctions. — Broadbent (Essex Gold- 
Mining Co.) V. Marshall (Garibaldi 
Gold-Mining Co.) (1863), 2 W. & W. 
115.— AUS. 

141811. .] — ^Upon an applica- 

tion for an ex p. injunction, tne ct. 
requires a full disclosure of the facts 
which probably may become material ; 
& where an injunction Is obtained with- 
out such full disclosure, the ot. will 
dlscliarge it, although ultimately the 
facts suppressed may not bo material. — 
Adelaide S.S. Co. v. Martin (1879), 
5 V. L. R. 45.— AUS. 

1413111. -.]— Whereaninjuno- 

tion restraining a corpn. from accepting 
tenders for conbracts was obtained ex p. 
upon a statement that tenders had been 
called for, when, in fact, instructions 
to call for tenders had been given to 
its officer which ho had not carried out ; 
— Held : as there was no pressing 
urgency & an omission to state all the 
facts the injunction should be dlssolyed. 
— ^A.-G. V. WiMMBRA (President, eto. 
OF THE Shire of) (1880), 6 V. L. R. 
24.— AUS. 

1418 iv. -.] — Theaffldavltson 

wlilch an ex p. Injunction is applied for 
must, to guard against abuse of that 
process, present a candid statement of 
the whole case, & must set forth not 
only the facts which pltf. thinks to be, 
but such as are in truth material to the 
determination of the application. An 
injunction obtained on affidavits in 
w'hich this rule is not observed, will be 
dissolved on that ground alone, inde- 
pendently of the merits. — Ley v. 
McDonald (1851), 2 Gr. 398. — CAN. 

1418 V. .] — On an applica- 

tion for an injunction ex p., all the facts 
should be fully disclosed ; but the 
injunction will not bo disBOlved on the 
ground of the suppression of facts, if 
tho facts suppressed would not have 
altered the decision of the Judge. — 
Hamilton r. Brown (1866), 2 Old. 
260.— CAN. 

1413 vl. -.] — Pltf. having ob- 

tained an injunction to restrain the sale 
of a mining property in which he was 
interested, defts. made answer imder 
oath negativing all tho allegations on 
which pltf .’s claim to relief was founded : 
— Held: credit must be given to the 
answer 6c the injunction must be dis- 
solved, fraud not having been shown. — 
Hamilton v. Nortuup (1871), 8 

N. S. R. 463.— CAN. 

1413 vii. .] — ^Where a party 

applies for an ex p. injunction he is 
bound tG^ state all the facts which are 
important to be brought before the ot., 
6c which might infiuence it in determin- 
ing upon the application, 6c if important 
facts within the knowledge of the party 
are omitted, the injunction will be dis- 
solved without regard to the merits.— 
St, John Corpn. v. Brown (1872), I 
Pug. 100.— CAN. 

1418 vUl. ^.1 — An ex p, ordor 

of injunction was obtained from a judm 
at chambers to restrain injury to land^ 
6c an action at law was ooxmnenoed 
shortly after. The Injunction having 
been mssolyed&tbe droree ot dissolution 
appealed from: — Held: where a new 
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Sect* 5, — Grounds for dissolution : Siib-sect. 2,] 

bill material facts, which were within his know- 
ledge at the time of filing his bill. — Hatch v. 
Borsley (1835), 4 L. J. Ch. 160. 

1414. •]—(!) A bill, praying for an 

injunction to stay an ejectment, stated that pltfs. 
in equity had no defence at law ; the bill was 
supported by an affidavit which contained the 
same statement ; SnaxLcxp, injunction was granted 
upon the bill & affidavit. An order was after- 
wards made dissolving the injunction ; & a further 
order was subsequently m^e, by which pltfs., 
in equity, were directed to give judgment in the 
ejectment : — Held : the principles & practice of 
the ct. did not warrant the last mentioned 
order. 

The ct. can have no groimd upon which it can 
proceed in granting an ex p. injunction, but a 
faithful statement of the case ; & when the ct. 
has found a party misstating his case, either by 
misrepresentation or suppression, the ct. has 
always exercised its jurisdiction, for the purpose 
of repressing that practice. . . • But the question 
is whether there was any such suppression or 
misstatement as to lead the ct. to grant the injunc- 
tion (Lord Cottenham, C.). 

(2) A party against whom an attachment has 
issued for disobedience to an order may, notwith- 
standing the attachment, move to discharge the 
order. — ^Brown v. Newall (1837), 2 My. & Cr. 
668 ; 6 L. J. Ch. 348 ; 1 Jur. 422 ; 40 E. B. 752, 
L. 0. 

AnnotaHons: — Aa to (1) Retd. Small v, Attwood (1838), 

3 Y. & O. Ex, 105 ; Haig v. Homan (1841), 8 a. & Fin. 

320 ; Haneon v. Keating (1844), 4 Haro, 1 ; Homplirios 

V. Homo (1844), 3 Haro, 276. 

1415. -.] — A contractor for railway 
works deposited a quantity of clay on the 0. road, 
near the entrance to pltf.’s wharf ; on Mar. 10, 
pltf. filed his bill, to restrain the railway co. from 
laying down, or causing to bo laid down any clay 
on the road ; & upon an affidavit made the same 
day, verifying the facts, obtained on Mar. 12, an 
ex p. injunction prohibiting such further deposit. 


The railway co. had begun to remove the clay 
on Mar. 9, of which fact pltf. was ignorant at the 
time of making his affidavit : — Held : although 
pltf. might, if he had made inquiries, have known, 
that the clay was in course of removal, yet his 
ignorance of that fact, owing to which, it was not 
made known to the ct., was not equivalent to con- 
cealment or misrepresentation, & the ex p. injunc- 
tion was therefore not improperly obtained. 

Whatever title pltf. may have to an ea; p. 
injimction (which is the mode in which this ct. 
aftords extraordinary relief to parties injured) if it 
subsequently turn out that it was obt^ed 
through means of misrepresentation or conceal- 
ment on his part, he ought to have no benefit from 
it, but it should be discharged with costs. That is 
quite unconnected with merits ; &, if the ct. is 
imposed upon, it will subsequently so watch its 
junsdiction as to take away the advantages which 
the party would derive from an abuse of its pro- 
cess. • . . The mere ignorance of what a party 
might have known, is not equivalent to conceal- 
ment, so as to amount to improper conduct (Lord 
Cottenham:, O.). — Semple v. London & Bir- 
mingham Ry. Co. (1838), 1 By. & Can. Cas. 480 ; 
2 Jut. 560, L. C. 

Annotation : — ^Betd. Pickford v. Grand Junction Ry. (1844), 
3 Ry. &; Gan. Caa. 538. 

■.]~A married woman divorced 
her husband &, entitled to alimony under the 
sentence of the Ecclesiastical Ct., accepted a bill 
of exchange for articles of dress supplied to her by 
the drawer, & made it payable at her banker’s, to 
whom her alimony was paid : — Held : she did not 
thereby charge her alimony. 

As pltf. has mis-stated his case by representing 
that the £300 a year was separate property of the 
wife, I shall di^lve the mjunction, with costs 
(Shad WELL, V.-C.). — ^Vandbrgdcht v. Db 
Blaquibre (1838), 8 Sim. 316 ; 7 L. J. Oh. 270 ; 
2 Jur. 738 ; 69 E. R. 126. 

Annotations: — ^Mentd. Cartwright v, Oartwright (1853), 
10 Haro, 630 ; Exp, Bromner (1806), L. R. 1 P. & D. 254 ; 
Re RobinBon (1884), 27 Oh. D. 160 ; Anderson v» Hay 
(1890), 7 T. L. R. 113 ; Re Meyriok's SetUmt., Moyriok 
V. Moyriok, [1921] 1 Oh. 311. 


Btate of facte 1b presentx^, the power of 
an equity Ju<^ to dissolve an injunc- 
tion is not a]^ted by there being an 
action at law ponding to try the title. — 
Smith v. Mokbow (1873), 2 Pug. 24. — 
CAN. 

1418 lx. .] — ^The Bervice of a 

copy of an order of injunction, even 
though alleged to have been made 
maliciously, whereby pltfs. were pre- 
vented from selling certain property to 
the party served, affords no ground of 
action, unless there has been some 
misrepresentation of law or fact. — 
Gordon v. MoGibbon (1875), 3 Pug. 
49.-— CAN. 

1418 X. ^.] — ^Injunction dis.- 

Bolved on the groimd that all the 
material allegations on which the wilt 
was granted were denied by defts. — 
MoKay V. Sutherland (1879), R. E. D. 
332.— CAN. 

1418 xl. -.] — ^It is the duty of 

a party applying for an exp, injunction 
to stabs ail of the^facts within Ids know- 
ledge, &, other facts cannot be brought 
forward to sustain the injunction in an 
application to dissolve it. — Domvillb 
e. OiAWFORD (1881), N. B. Dig. 666.— 

1418 xii. -.3 — On amotion to 

continue an injunction deft, may bring 
forward such facts as he might if he 
^re moving to dissolve the injunction, 
& may show suppression of facts by 
pltf. as a ground for dissolving it. Sc 
may thereupon move to dissolve it. — 

SJS®® (1888), 4 .0. R. 60.— 

UAfI* 


1413 xiii. 


-.] — ^Pltf. applied 


ex p. Sc obtained an order to restrain 
defts. from laying water pipes through her 
land. It was not disclo^, but subse- 
quently empearod that the land through 
which defts. were proceeding to lay the 
pipes had been used for many years as 
a public highway. Sc that pipes had 
be^ laid therein twenty-nve years 
previously for the same purpose. Sc 
the then proprietors had be^ oom- 
pensaied for the damage: — Held: on 
appeal from a decision dissolving the 
injunction, the omission of pltf.*s coun- 
sel. when he obtained the restraining 
order, to bring before the ct. the 
existence of the highvmy Sc its relation 
to the injury complained of, was suffi- 
cient groimd for dismlsslDg the appeaL — 
Kearney v. Bioebon (1885), 6 R. & G. 
65 ; 6 C. L. T. 140.— CAN. 

1418 xiv. ^.1 — ^The non-dis- 

closure of materlalfaotBon the applioation 
for an exp, injunction for a limited time, 
although a ground for discharging it, 
will not necessarily disentitle mtfis, to 
succeed on a motion to continue the 
expiring Injunction when both sides 
present their cases fully. Sc the ct. is not 
bound to specifloally diaoharge the 
interim injunction or to award costs to 
the defts. — Mm^ v, Campbell (1903), 
14 Man. L. R. 437.— CAN. 


1418 xvl. ,] — ^WOTHBRSPON 

V. Dobson (1892), 11 N. Z. L. R. 283. — 

N.Z. 


1418 xvii. -.] — If a pltf. apply- 

ing ex p, for an injunction, suppress a 
material fact, it vdll be a ground for 
dissolving the injunction with costs. — 
Hemphill v. M‘Kbnna (1842), 8 Dr. 
& War. 183 ; 2 Con. & Law. 76 ; 6 
I. Eq. R. 57.— IR. 


1418xviii. .] — Injunction 

order in a possessory suit set aside beoause 
pltf. had not fully Sc fairly stated his 
case in the first Instance. — ^Deabb v, 
Plunkett (1843), Drury temp, Sug. 
255.— IR. 


1418 xix* >.] — ^Injimction dis- 

solved on the ground of suppression of 
material facts. Sc because the case on 
which it was obtained vras fully met by 
deft. — Griffin c. Taylor (1881), R. E. D. 
427.— OAN. 


0 . Materiality of facta,] — Held: the 
injunction would not be disturbed 
on account of misrepresentations in the 
affidavits on which It v^as obtained 
unless the case were such that if the 
facts had been stated aoonrately, the 
injunction would have been refuse — 
Caffbry V. Cameron (1879), R. E. D. 
370.— OAN. 


.} — ^Whereit appears 
budned 


1413 XV. . 

that an order of injunction was o 

by a statement which 'was false, the 
function will be dissolved. — ^H abt e. 
Brown (1918), 8$ W. L. R. 295; 9 
D. L. R. 560*— CAN. 


d. .] — In order to ^tltle a 

deft, to have sax ex p. Injunotion dis- 
solved on tbe grouna of suppxessian of 
fact by tlie pany obtaining It, tba facts 
rdied on must be materlu to the case 
as presented in pltf.*8 bill.— W atxb e. 
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1417. 


-.] — ^Beix V. Huix & Selby By. 1428. 


Co., No. 1038, ante, 

y- 1418. ,] — (1) Where a pltf., upon an 

application for an ex p, injunction, suppresses 
ma^nal facts, the injunction will be dissolved on 
that g^und alone ; & pltf. will not be allowed, on 
a motion to dissolve, to maintain it on the merits 
then disclosed. 

(2) Where the rights of pltf. & deft, are legal, 
pltf., m asking for an injunction to protect him 
from a violation of his alleged legal nghts, ought 
to show that the right has been established, or 
that, having had no means of establishing it, but 
the right being primd facie well founded, the inter- 
ference of this ct. is necessary, to prevent that 
species & extent of mischief wliich this ct. calls 
i^mediable, before the right can be established 
by legal proceeding. — Hilton v. Granville 
(Lord) (1841), 4 Beav. 130 ; 10 L. J. Ch. 398 ; 49 
hJ. B. 288 ; affd. Or. & Ph. 283, L. O. 

Annotaiiona: — Aa to (1) Gonid. Albert 
(1849), IH. &Tw. 1. A8to(2)T 
(1844), 4 Hare, 106. Generally 
(1877), 4 (3h. D. 667. 


-.] — Where an injunction has 



1419. 


1 L. T. 0.^227. 

/ i — " J — Barwell V. Brookes 

(1843), as reported in 1 L. T. O. S. 75. 

^421. .] — It is the duty of those who 

apply for instantaneous relief by a special injunc- 
tion to inform the ct. of every material fact 
belonging to the case, otherwise it will be deemed 
a fraud upon the ct., & the injunction dissolved 
with costs. — Rowley v. Graves (1848), 11 L. T. 
O. S. 239. 

answer to the bill & 

amdavits for an ex p, injimction which had been 
obtained to restrain the sailing of a ship, at the 
instance of pltfs., who were part owners, until 
security given for the value of pltf.’s shares, it was 
sworn by deft., the master, So part owner also, that 
ho did not intend to take out the ship. On motion 
to dissolve the injunction, it was dissolved on the 
ground that the bill also praying an account of the 
profits of previous voyages as against the master 
& part owner, the account was not so connected 
with the sailing of the ship as to warrant the ct. 
in interfering U) prevent the sailing of the ship ; 
& no relief being prayed against the other part 
owners who had been made defts. to the bill. 

(2) The rule && to ex p, applications that parties 
makmg them are considered as coming under a 
species of contract with the ct, to state the whole 
case fully So fairly to the ct. If they fail to do 
that, then when the other parties apply to dissolve 
the injunction So show that something has been 
improperly suppr^ed the ct, refuses to try the 
case upon the merits, upon the ground that applets. 
hQ»ve broken faith with the ct., So then the injunc- 
tion is dissolved. If the case really is brought 
fairly before it. So there has been no improper con- 
cealment, the ct, considers itself as blameable if 
it has not looked carefully into the case. So the ct. 
hears the motion to dissolve, So deals with it 
according to the merits (Wigram, V.C.). — Castelli 
V. <toOK (1849), 7 Hare, 89 ; 18 L. J. Ch. 148 ; 
13 L. T, O. S. 624 ; 13 Jui*. 676 ; 68 E. B. 36. 

Afj^tation l^Aa to (2) Bold. R. v. Kensinffton Income Tax 
Ocmars., Ex p, Edmond de Poligneu) ( Piinoess), [19171 

1 A.« B« 486« 


been obtained upon a misstatement of facts it will 
be dissolved without reference to the merits of the 
case. — ^PiTCJH v. Bochport (1849), 13 L. T. O. S. 
61, L. C. 

1424. ,] — On an application for an 

ex p. injunction, pltf. omitted to state a material 
fact. A motion being made to dissolve it, pltf. 
swore that he had forgotten the circumstances : — 
Held: it was no excuse for the suppression. — 
Clifton v. Bobinson (1853), 16 Beav. 366 ; 61 
B. B. 816. 

1425. .] — ^Where an injunction is 

granted ex p., the ct. wUl reserve leave to the 
opposite side to dissolve it within a certain time ; 
So if the facts do not then appear to be such as 
originally stated, or if there are new facts adduced 
material to the question upon which the ct. may 
at the hearing be called to decide, the injunction 
will be dissolved. — ^Belpield v. Jones (1855), 26 
L. T. O. S. 78. 

1426. ,] — Where pltf. applies ex p. for 

a special injunction, he is bound to state in his bill 
every material fact, & set out every material 
document bearing upon the subject matter of the 
litigation. Where therefore, pltf. had omitted a 
material letter written by deft.. So the attention 
of the ct. was not pointedly called to such letter on 
the application for the ex p. injunction, the ct. 
immediately discharged the order for the injunc- 
tion, So directed restitution of possession of certain 
premises, the question in the suit, — ^Harbottlb 

V, PooLEY (1869), 20 L. T. 436. 

1427. .] — A motion to discharge an 

ex p. injunction on the groimd of its having been 
obtained by misrepresentation, is proper, though 
the injunction is about to expire. — ^Wimbledon 
Local Board v. Croydon Bubal Sanitary 
Authority (1886), 32 Ch. D. 421 ; 55 L. T. 106 ; 
2 T. L. B. 616. 

Annotation : — Consd. Boyco v. Gill (1891), 64 L. T. 824. 

1428. .] — Ross V, Buxton, [1888] 

W. N. 65. 

1429. 


Without motion by defendant.] 

— ^This was a motion by pltfs. for an injimction, 
or in the alternative to continue an interim order 
already obtained ex p. The interim order was 
irregularly obtained on suppression of material 
facts. No cross notice of motion to discharge the 
interim order was given by deft. ; — Held : the ct. 
may discharge an ex p. order without the formal 
notice of motion to discharge being given by deft. 

The ct. on the evidence granted an injimction 
in the terms of the interim order, but discharged 
the interim order, pltfs. to pay the costs of it in 
any event. — Boyce v. Gill (1891), 64 L. T. 824. 

1430. Defendant not appearing on notice.] — 
Pltf. applying for an injunction should fairly state 
his case both where the application is eaj p. & 
where, on notice, the opponent does not appear ; 
but the ct. docs not hold him so strictly to the rule 
in the latter case as in the former. — ^Maclarbn v 
Stainton (1862), 16 IBeav. 279 ; 22 L. J Ch. 274 ; 
20 L. T. O. S. 160 ; 1 W. B. 70 ; 61 E. B. 786 ; 
on appealf sub nom. Carbon Iron Co. v. Maclaben 

(1855), 6 H. L. Oaa. 416, H. L. ^ 

.Annotaiiona: — CoDfd. Pennell e. Hoy (1863), 22 L. J. Ch. 
^ 409. Befd. Venning e. Loyd (1869J, 1 De G. F. & J. 193 ; 
Re Boyse, Clroftou v, Crofton (1880), 16 Ch. D. 691^ 
McHenry e. Lewis (1882), 22 Oh. D. 897 ; Pena Copper 


Soi^-Wkst Boom Co. (1880), 19 
N. B. R. 646.~^AN. 

It is not a ground for the 



material as between pltf. & a person 
not a party to the suit, are not material 
to the smt with deft. — ^PomjxB v, 
Blanghajrd (1896), 1 N. B. Eq. Rep. 
322.-~CAN. 

t Bakmoe of coneenienoa] — ^An ex p. 


order for an injunction to last for a 
few days, & until a motion to con- 
tinue it had been dlEpoeed of, 
obtained upon a misstatement of a 
fact material ,to one of the grotmds 
upon which, in the hUl, pltt\ right 
was foundeHd. Upon an application to 
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Sect, 5. — Grounds for dissoltUion: Sub^sects, 2 3. 

Sect. 6: Sub-sect, 1.] 

Mines V. Rio Tinto Go. (1911), 106 L. T. 846. Mentd. 
Walker v. Brooks (1856), 4 W. R. 347 ; Maunder v, Lloyd 
(1862), 2 John. & H. 718 : Newby v. Colts Patent Fire- 
arms Co. (1872), L. R. 7 Q. B. 293 ; Hyman v. Helm (1883), 
24 Ch. D. 531 ; Ewing v. Orr-Ewii^ (1885), 10 Apn. Cas. 
460, n. ; Nutter v. Messagerles Maritimos De Franco 
(1885), 54 L. J. Q. B. 527 ; Haggin v. Conmtolr D’Esoompto 
do Paris, Mason & Barry v. CJomptoir D'Escompte do Paris 
(1889), 23 Q. B. D. 519; La Bourgogne, [18991 P. 1 ; 
De Beers Consolidated Minos v. Howe. [1905] 2 K. B. 612 ; 
Saooharin Oorpu. v. Chemische Fabrlk Von Heydon Akt., 
11911] 2 K. B. 616 ; Okura v, Forsbooka Jomverks Akt., 
(19141 1 K. B. 715 ; Now York Life Insce. v. Public 
Trustee, [1924] 2 Ch. 101 ; Swedish Central Ry. v, Thomp- 
son, [1924] 2 K. B. 255. 

1431. Whether new circumstances may be 
adduced — To support injunction.] — (1) The ct. will 
not grant an injunction to restrain parties from 
procaeding to deal with property whose right, 
if it exists, depends upon the construction of a 
doubtful statute, where the granting of the injunc- 
tion would for ever deprive them of an opportunity 
of exercising the right especiaUy if no irreparable 
miscliief is to be apprehended from allowing them 
to proceed. 

(2) A very wholesome rule has been established 
in this ct. that if a party comes for an ex p, injunc- 
tion & misrepresents the facts of the case, he shall*’ 
not then be permitted to support the injunction 
by showing another state of circumstances in 
which he would be entitled to it (Pepys, M.R.). — 
A.-G. V, Liverpool Corpn. (1835), 1 My. & Cr. 
171 ; 40 E. K. 342. 

Annotations: — As to (1) Conid. Greenhalgb v. MancbcBtei* 
& Birmingham lly. (1838), 3 My. & Cr. 784 ; Galbreath 
V, Armour (1845), 4 Boll, Sc. App. 374. Reid. A.-G. v. 
Wlflran Corpn. (1854), 23 L. T. O. S. 43. As to (2) Reid. R. 
V. Kcusln^on Income Tax Comrs., Ex p, Edmond do 
Polignao (PrincCBs), [1917] 1 K. B. 486. Generally, 
Mentd. Ex p. Hytho Corpn. (1840), 4 Y. & C. Ex. 56 ; 
A.-Q. t>. Avon Corpn. (1863), 33 Bcav, 67 ; MilltJ. Hawker 
(1874), L. R. 9 Exch. 309. 

1432. .] — Hilton v, Granvuxe 

(Lord), No. 1418, ante, 

1433. .] — Castelli r. Cook, No. 1422, 

ante, 

1434. Whether further application may be made 
— On dissolution.] — Where an ca? p. injimction has 
been dissolved on the ground of misrepresentation 
or even concealment, pltf . is not thereby precluded 
from applying again for an injunction on the 
merits. — Fitch v, Rochfort (1849), 1 Mac. & G. 
184 ; 1 H. & Tw. 266 ; 18 L. J. Ch. 468 ; 13 L. T. 

O. S. 113 ; IS Jur. 351 ; 47 E, R. 1406, L. C, 

1435. Materiality of facts — Determined by court.] 
— ^Brown V, Newall, No. 1414, ante, 

.1436. .] — Dalglish v, Jarvie, No. 

68, ante, 

SeCi also^ No. 1001, ante, 

1437. Whether materiality need be shown.] 

— P., a debtor, in prison at the suit of R., in order 
obtain his release, agreed to give to R. a new 
judgment for the amount, & that the amount 
should be paid out of any moneys which he should 
receive on a contested claim against a railway co. 

P. , having recovered judment against the railway 
CO. on that claim, proceeded to attach a sum found 
due to the railway co. from certain canal cos. 
The can^ cos. thereupon paid into ct. the amount 
of P.*s judgment ; — Held : R. was entitled to an 


injunction to prevent P. or any persons claiming 
under him, from dealing with or getting possession 
of the fund so paid into ct. But in another suit, 
almost exactly similar, in which pltf., who 
formerly been the solr, of P., had obtained a similar 
m junction exp,, it turned out that an alteration 
in the arrangement between himself & P., had not 
been mentioned to the ct. on the ex p, application, 
the ex p, injimction was dissolved, with costs, 
although it was not shown that the alteration was 
material ; but payment of the costs was stayed 
& leave was given to pltf. the solr. to move again 
the next day. — Riccard v. Prichard (1866), 1 
K. & J. 277 ; 69 E. R. 462 ; sub nom, Phillips v, 
Prichard, Riccard v, Prichard, 1 Jur. N. S. 750. 
Annotation : — Mentd. Parish v, Poole (1884), 63 L. T. 35. 

1438. Facts raising point of law.] — The 

Bristol Improvement Act, 1840, enacts that no 
opening shall be made in any paHy wall except 
for communication from one building to another. 
Pltf. had a house, one wall of which was, to the 
height of the first storey, a party wall between 
pltf.’s house &; a building belonging to defts., but 
above that height had ancient windows opening 
to the external air. Pltf. pulled down his house, 
proposed to rebuild it with windows in the same 
position as before. Before doing this, he gave 
notice to defts., under the Act, that the wall, 
which he described as a party wall, was out of 
repair, & a certificate of two surveyors was given 
directing the party wall to be rebuilt at the joint 
expense ot pltf. & defts. Defts. afterwards pro- 
ceeded to erect a building which would obstruct 
the light coming to the ancient windows of pltf. 
An injunction was granted, restraining defts. from 
obstructing pltf.’s ancient lights. Pltf. had 
obtained an ex p, injunction upon the filing of the 
bill ; but no mention was made in the bill, or in the 
affidavit in support of the motion, of the notice 
to pull down the wall, or the certificate of the sur- 
veyors : — Held : inasmuch as these facts were 
only important as raising a point of law, based on 
an unreasonable construction of the Act, they 
were not material facts, & pltf. was justified in 
omitting them. — ^Weston v, Arnold (1873), 8 
Ch. App. 1084; 43 L. J. Ch. 123; 22 W. R. 
284, L. JJ. 

Annotations: — Mentd. Knight v, Pnrsoll (1879), 11 Ch. D. 
412 ; Drury v. Army & Navy Auxiliary Co-op. Supply, 
[1896] 2 Q. B. 271. 


Sub-sect. 3. — Irregularities. 

1439. Delay in service.] — Motion to discharge an 
injunction for irregularity. — Morice v. Bank op 
England (1732), Kel. W. 43 ; 26 E. R. 487, L. 0. 

1440. Omission of notice to defendant answering.] 
— ^An injunction to stay proceed^s at law dis- 
solved for irregularity ; pltfs. having obtained tho 
injunction as of course for want of the answer 
of the two defts. who resided abroad, without 
notice to the other deft., who was the sole pltf. 
at law, & had put in his answer in time. — Cooper 
V, Fundt (1811), Wight, 409 ; 146 B. R. 1310. 

1441. Injunction against co-defendants — Some 
not having answered,] — ^A common injunction 
obtained against two defts. after one had answered, 


pont^ue the iidunctlou: — Held: having 
in view the great importance to pltf. 
of maintaining the mcsttis otto Sl the 
absence of damage to deft., the injunc- 
tion might be oontinucMil, notwithstand- 
ing the misstatement in respect of a 
portion of the property in question 
upon an equitable ground not affected 
by the fact misstate ; but pUf. was 
ordered to pay the costs of the motion.—- 


Winnipeg & HimsoN’e Bay Co. r. 
Mann (1890), 6 Man. L. H. 409.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 8. 

J r. In^nciicn grafted cn effldaxiis 
V.]— If an in Juncticn is granted exp, 
on affidavits only, deft, may, heloie 
ans^-cr, apply to dheohe It, thcegh 
notice of tne applicatlcn fer injunctien 


was given to him & he did not oppose. — 
008LIN e. Goblin (1888), 27 N. B. B. 
221.-^AN. 

h. Affidavit d: staiement. of dtaim 
inconsistent ,] — ^The case made out by 
the affidavit on an ex p, motion for an 
interim injunction must correspond 
with the allegations in the statement of 
claim. Where the case made out by 
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diacharged for irregulaxity. — J b-sbs v. Fobejian 
( 1838), as reported in 8 L. J. Ch. 97. 

1442. ,] — ^An injunction will not be 

dissolved upon the answer of one of defts., the other 
defts. being parties to the transactions out of which 
the suit arises. — ^N anny v. Nanny (1837), 1 Jur. 
626. 

1443 . — An injunction against pro- 

ceeding at law obtained by pltf . in an interpleading 
suit will not be dissolved on the coming in of the 
answer of one set of defts., & before the other 
interpleading defts. have put in their answer, on 
the application of those defts. who have answered. 
— Sast & West India Dock Co. v, Littledale 
( 1848), 7 Hare, 67 ; 12 L. T. O. S. 26 ; 68 E. R. 23. 

; Mentd. Q. S. & W. Dy. v» Corry, Turquaiid, 

* Manby v, Robinson (1869), 
W. R. 479 ; Credits Gemndense v. Van Weode a884), 

12 Q. B. D. 171. 

1444. Order omitting condition precedent to 
issue.]^ — By the common order for an injunction 
in an interpleadii^ suit, the injunction is directed 
to issue upon bringing the fund in question into 
ct. ; & if, without the special direction of the ct., 
the order is so dravm up that it does not make the 
bringing the fund into ct. a condition precedent 
to the issuing of the injunction, the order wiU be 
disch^ged for irregularity. Semble : if there is 
not time to bring the fund into ct. a special order 
will be made to provide for the emergency. — 
SiEVEKiNG V. Behrens (1837), 2 My. & Cr. 681 ; 
1 Jut. 50 ; 40 E. R. 761, L. C. 

^nnoi^ion Refd. Prudential Assco. v. Thomas (18C7), 

3 Ch. App. 74. 

1445. Affidavits irregular.] — Jackson v. Cas- 
sidy, No. 1117, ante* 

1446. .] — Elsey V. Adams, No. 1118, ante. 

1447. Misjoinder of parties.]— Bill filed for an 
injunction. Injunction granted ex p. Motion 
made to discharge the injunction, on the ground of 
misjoinder of parties. ^ Motion granted, on the 
ground that, as the relief could not be continued 
at the hearing, it would be absurd to grant relief 
upon an interlocutory application. — H udson v. 
Maddison (1841), 12 Sim. 416 ; 11 L. J. Ch. 55 ; 
6 Jur. 1194 ; 69 E. R. 1192. 

An^^icm:—nM. Soltau v. De Held (1851), 2 Sim. N. S. 

1 oo* 

1448. Cause wrongly entitled.] — Motion to dis* 
charge an order for an injunction, on the ground 
that it was in a cause wrongly entitled. The title 
of the order mentioned three of the defts. only, 
whereas there was a fourth, but who was out of the 
juris^ction, had never appeared ; — Held : to be 
an mjunction in a non-existing cause, & deft, was 
entitled to have it discharged with costs. — J ones 
V. Hanson (1843), 1 L. T. 0. S. 368. 

1449. New Injunction irregularly granted.] — 
Where, upon a motion to dissolve an injunction 
which had been panted ex p. in the terms of the 
prayer of the biU, the ct. discharged its former 
order, & awarded a new & totally different injimc- 
tion, which Imd not been jjrayed by the bill, of 
which no notice had been given & which was not 
within the scope of the relief originally prayed, the 
order was, on appeal, discharged, on the ground of 
i^gularity, apart from the merits, & deft, allowed 
his costs in, the ct. below as well as upon appeal. — 
Burdbtt V. Hay (1863), 4 De Ch J. & 8m. 41 ; 
33 L. J. Ch. 41 ; 9 L. T. 429 ; 9 Jur. N. S. 1260 ; 


12 W. R. 61 ; 46 E. R. 829, L. C. ; avibseqmnt pro- 
ceedings, sub nom, Bubdell v. Hay, 33 Beav. 189. 

Annotation: — ^Retd. Rothwell v. King (No. 2) (1887), 4 

R. P . C. 7 6. 

1450. Waiver of irregularity — By subsequent 
conduct.] — There are many cases, both at law & 
in equity, where a matter is irregular originally, 
& yet that defect is cured by what is done subse- 
quently to it (Hardwicke, L.C.). — ^Davile v. 
Peacock (1740), Bam. Ch. 25 ; 27 E. R. 540, L. C. 

1451. AfiObmation.l — If injunction be dis- 
solved on the merits, another cannot be obtained 
as of course on an amended or supplemental bill. 
The injunction having issued irre^arly : — Held : 
deft, had not waived the objection by a mere 
application for time to answer the bill. Objections 
as to irregular process can only be waived by a 
party doing some act expressly founded on it, or 
amounting to a clear affirmance. — ^T ravers v. 
Stafford (Lord) & Furness (1750), 2 Ves. Sen. 
19 ; Amb. 104 ; 28 E. R. 13, L. C. 

Annotation: — ^Betd. Edwards v. Edwards (1702), Dick. 756. 

1452. Subsequent appearance of defendant.] 

— ^Where an order had been obtained, that service 
of a subpoena on the attorney of deft., who resided 
abroad, &> had brought an action at law against 
pltfs., should be good service ; but such order was 
obtained, & the subpoena issued & served two days 
before the filing of the bill, the ct. refused to 
discharge the order for irregularity, holding that 
the irregularity, if any, had been waived by a 
subsequent appearance of deft. 

In injunction bills, where deft, resides abroad, & 
an application is made that service of process on 
his attorney at law may be good service, the ct. 
of Ch. requires the bill to be accompanied by an 
affidavit by pltf., of merits. In this ct. the affi- 
davit is not required until the motion is made for 
the mjunction. — R oyal Exchange Assurance 
C o. V. Short (1827), 1 Y. & J. 570 ; 148 E. R. 798. 

1453. Acquiescence.] — The Ct. of Ch. has 

no jurisdiction to order the incumbent of a church, 
who had made certain alterations in the building 
by removing the pews, etc., & substituting chairs, 
to take the necessary proceedings to obtain a 
faculty from the bishop of the diocese for the 
restoration of the church. An injunction was 
granted to restrain the alteration of the walls or 
brickwork of the church without the authority of 
the archdeacon or bishop, on pltf.’s undertaking 
to apply to the proper ecclesiastical ct. for authority 
to restore the church to its original state. 

I think that defts. have shown acquiescence in 
respect of the injunction & therefore that part of 
the order of the Vice-Chancellor will not be dis- 
turbed. . . . Pltf . must undertake to apply to the 
proper ecclesiastical ct. for authority to complete 
the restoration of the interior of the church, &, on 
his doing that, the order for the injunction may 
continue (Lord Westbury, 0.). — Cardinall v. 
Moia’^neux (1861), 4 De G. F. & J. 117 ; 4 L. T. 
605 ; 7 Jur. N. S. 854 ; 45 E. R. 1128, L. 0. 


Sect. 6.— ORDER MADE BY CONSENT. 

Sub-sect. 1. — Interlocutory Order. 

1454. Jurisdiction to discharge order — On ground 
of mistake.] — The ct. has jurisdiction to dii^hargl 


iheafladavlt on an ex p. motion for an 
MWgum injimotlon does not correspond 
mm tlM allegations in the statement of 
Claim, the iiu unction will be dissolved, 
out pltf. will not he precluded from 
amauQdziff the statement of claim & 
applying for an Injunotlon on the merits. 
— ^Miokelbon Shapiro Oo. v. Miokel- 


BON Druo &; Chemical Co. (1915), 
,30 W. L. R. 798 ; 8 W. W. R. 153.— 

CAN. 

k. Defect in affidavit .] — ^An ex p. 
injunction dissolved on account of an 
Incnrable defect in the affidavit on which 
it was obtained will he dissolved with 
costs. £iecus, If the irregularity was 


one which might have been waived.-^ 
Maohin V, Walkem (1873), 1 J. R. 8. — 

N.Z. 

PART XIIl. SECT. 6, SUB-SECT. 1. 

1. Jurisdiction to discharge order.] — 
Wliero there has been no hiring Sc no 
decree of the ct. oonoluding a doft.’s 
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iNJUNCraON. 


Sect, 0 . — Order made hy conamt: Svb-secta. 1 <£;2. 
Sects, 7, 8 & 0, Part XIV, Sect. 1 : Sub- 
sect. 1, A, & ^.1 

an order made on an interlocutory application by 
consent when it is proved to have been made under 
a mistake, though that mistake was on one side 
only. Where on motion for a mandatory injimc- 
tion an order was made by consent pursuant to the 
terms of a previous agreement by which deft, gave 
an undertaking to remove certain obstructions, & 
it appeared that deft, had by mistake consented 
to a more extensive undertaking than he intended 
to do, the ct, refused to enforce that part of the 
undertaking which had been given by mistake. — 
Mullins v. Howell (1879), 11 Ch. D. 763 ; 48 
L. J. Ch. 679. 

Annotations : — Reid. Ainswortli «. Wilding, [1896] 1 Ch. 

973 ; Noalo v, Gordon Lennox, [1902] 1 K. B. 838. 


Sub-sect. 2. — Perpetual Injunction, 

See R. S. 0., Ord. 28. r. 11. 

1455. Withdrawal of consent — ^Fresh application 
necessary.] — An action was brought against a 
local board to restrain them from pulling down 
certain houses of pltf.’s & for damages. On a 
motion for an injimction coming on, defis.* counsel 
by the authority of his clients, consented to an 
order for a perpetual injunction with costs, & an 
inquiry as to damages, & such order was taken by 
consent without opening the case to ct. Before 
the order had been passed, the defts. formally 
withdrew their consent, & the registrar thereupon 
declined to pass the order without the direction of 
the ct. Pltf. moved that he might be directed to 
proceed to perfect the order. Hefts, alleged that 
their instructions to consent had been given imder 
a misapprehension, but did not enter into any 
evidence in support of that allegation : — Held : 
where counsel by the authority of their clients 
consent to an order, the clients cannot arbitrarily 
withdraw such consent, & the registrar must be 
directed to proceed to perfect the order, without 
prejudice to any application which defts. might 
make to the ct, below to be relieved from their 
consent, on the ground of mistake or surprise or 
for other sufficient reason. — Harvey v. Croydon 
Union Rural Sanitary Authority (1884), 26 
Ch. D. 249 ; 63 L. J. Ch. 707 ; 60 L. T. 291 ; 32 
W. R. 389, C. A. 

Annotations :—Conad, Lewis’s v. Lewis (1890), 45 Ch. D. 


281. Aljd. Me Wedge, Wedge v. Pantet (1908), 08 L. T. 
436. ESd. Be West Devon Great OonaolB Mine (1888), 
88 Oh. D. 51 : Neale v. Gordon lionnox, [1908] 1 K. B. 
838 ; Shephera v. Robinson, [1919] 1 K. B. 474. Kentd. 
Wledegemann v. Walpole (1889), 53 J. P. 614. 


1456 . .] — action was brought for 

an injunction to restrain deft, from selling certain 
buttons alleged to be an infringement of pltf.’s 
registered trade mark. Deft., believing that he 
had no defence to the action, consented to an order 
for a perpetual injunction vdth costs. Before the 
order was drawn up, he received a letter from the 
manufacturer of the buttons which were made in 
Germany, wherefrom it appeared, that the buttons 
had been sold in this country long before the regis- 
tration of pltfs.* trade mark. On motion by deft, 
that he might be relieved from the consent so 
given : — Held : a party who has deliberately con- 
sented to a perpetual injunction cannot be per- 
mitted to withdraw his consent merely because ho 
has subsequently discovered that he might have 
a good defence to the action, the case was not one 
of mistake, & the motion must be refused. — Elsas 
V. Williams (1884), 64 L. J. Ch. 336 ; 52 L. T. 39 : 
1 T. L. R. 144. 

See, also, Barristers, Vol. III., p. 344, No. 341. 


Sect. 7.— BY DISMISSAL OF ACTION. 

1457. No order necessary — Injunction ipso facto 
dissolved.] — Petitions of appeal ought not to sup- 
press material facts, especially steps of procedure, 
A party having acquiesced in the cause being 
heard below, on the question of costs only, cannot 
afterwards be permitted to appeal from the decree. 
Bill being dismissed, an injunction falls with it. 
without special order. — ^Willis v. Yates (1834), 
Coop. temp. Brough. 498 ; 47 B. B. 177, L. 0. 

145 S. .] — On dismissal of a bill an 

injimction falls of course. — Green v. Pulsford 
(1839), 2 Beav. 70 ; 48 B. B. 1105. 

Annotations : — ^Mentd. Grove v. Bastard (1848), 2 Pb. 619 ; 
Grove v. Bastard (1851), 1 De G. M. & G. 69 ; Boyse v. 
Rossborougb (1854), 23 L. J. Ch. 305 ; Cockcroft v, 
Sutdtffe (1856), 27 L. T. O. S. 34 ; Carver v. Richards 
(1860), 6 Jur. N. S. 410. 


Sect. 8.— EFFECT OF AMENDMENT. 

See R. S. C., Ord. 28 ; Praoticb. 

1459. Whether injunction dissolved.] — ^Mason v. 
Murray, No. 1372, ante. 


rights, & deft., before an application 
lor an interim injunction is heard, 
agrees in a certain event to consent to 
an injunction being obtained ex p,, the 
ct. will dissolve a perpetual Injunction 
obtained on such agreement in absence 
of the clearest evidence that deft.’e 
consent extended to a perpetual injunc- 
tion. — ^Lbaby t>. United Hbrouuss 
Hydraumo Sluioino Co. (No. 1) (1891), 
10 N. Z. L. R. 415.— N.Z. ^ ° 


PART XIII. SECT. 7. 

m. jReplevin aUion ,] — ^An ex p. injuuo' 
tlon to restrain defts. from cutting 
timber Sc removing timber already cut 
on lands, the title to wbiob was claimed 
by pltf. Sc defts. by possession, weu 
dlsMwed, where a jury in an action oi 
replevin by pltf. to recover timber cul 
by defts. on the land, had found in tbeh 
favour, though a motion tor a new trial 

V. Leblanc 
B. Bqi. Rep. 427 ; 23 C. L. T. 


PART XIII. SECT, 8. 

injunction dissolved,] 
-Where a deft., upon filing jda answer. 


obtains Sc serves an order nisi to dissolve 
a oommon injunction. Sc pltf. thereupon, 
at any time before the actual dissolu- 
tion, amends his bill, deft, before 
proceeding with the application to 
dissolve must answer the amendments, 
or be prepared to contend that even 
admitting them to be true the injunc- 
tion ought to be dissolved. — Fibheb v. 
WHBON (1850), 1 Gr. 218.— CAN. 

146911. A pltf. having obtained 

the oommon injunction for want of 
answer, upon a bill defective for want 
of parties, deft, put in his answer Sc 
obt^ed an order nisi to dissolve the 
injunction. Before the motion was 
heard. Sc on the morning of the day on 
which it was heard, pltf. amended the 
bill by adding the necessary parties : — 
Held : suoh amendment was an answer 
to the objection, made on the motion, 
of want of parties. — Newton v, Doran 
(1850), 1 Gr. 473.— CAN. 

1459 iii. — After servloe of an 

injunoUon pltf. amended his bill added 
a new deft., who was a mere trustee for 
mtL, without however altering the 
frame of the bill or prayer. Subm- 
adeptly to the amendment defts. com- 
mitted a breach of the It 


pltf. moved to commit defts. : — Held : 
the amendment was not a waiver of the 
injunction. — M oDonsll v. MoKay 
(1866), 12 Qr. 414.— CAN. 

1460 iv. .] — An ex p. iujunotlon 

having been dissolved on the ground 
that the questions involved were of 
such difficulty that they should be 
decided at the hearing only, the bill 
was amended Sc a new ex p. injunction 
granted. Upon motion continue 
it : — Held : pltfs. were entitled to have 
a full consideration of all the questions 
Involved; Sc a more deliberate aigu* 
ment having solved the dlffioultles, the 
injunction was continued. — Canadian 
PAomo Ry. Go. V, Nobtbbrn PAcmo 
Sc Manitoba Ry. Co. (1888), 5 Man. 
L. R. 301.— CAN. 


1450 V. .] — Although Irregular to 

file an sunendM bill without leave, 
after an order to continue an injunotton 
on the terms of speeding the cause, yet 
the amendment being material. Sc such 
as the ct. would have allowed. Sc pltf. 
offering tenns which tended to prevent 
delay, the injunotton was continued, 
pltf. Joying the ooets of deft.*sinottoti 
to (UMolve it.— W eirb e. HAmfAN 
a805), 9 Sob. It Lef. 516.— IR. 
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1460, Where record not altered.] — The 

common injunction is not dissolved by pltf . obtain- 
ing an order to amend without saving the injunc- 
tion, unless the record is altered. — D avis v. Davis 
( 1820), 2 Sim. 515 ; 57 E. R. 881. 

Annotation : — Bafd. Ferraud Hamer (1838), 4 My. & Cr. 

143. 

1461 , ,] — The mere fact of amending a bill 

does not of itself dissolve or discharge the common 
injimction though it may furnish a ^imd for 
di^lving or discharging it on an application for 
that purpose. — ^B rooks v, Pubton (1842), 1 
Y. & 0. Ch. Cas. 271 ; 11 L. J. Ch. 122 ; 0 Jur. 
94; 62E. B. 885. 

Annotations: — ^Hentd. Lynch v. Lecesne (1842), 1 Hare, 
626 : Hunter v. Nookolds (1847), 6 Hare, 12 ; Head v. 
Barton (1857), 3 K. &: J. 166. 

1462. Where new plaintiff added.] — ^A. 

obtained a special injunction, until answer or 
further order, in a suit in which he was sole pltf., 
& then amended the bill by making B. a co-pltf. 
Held : the injunction was gone by the amendment. 
— A..G. V. Marsh (1849), 16 Sim. 672 ; 18 L. J. Ch. 
272 ; 13 L. T. O. 8. 63 ; 13 Jur. 317 ; 60 E. R. 996. 

1463 . ,] — ^An injunction, if granted upon 

merits, is not dissolved by amendment of the bill, 
though the amendment be without saving the 
injunction. — ^H arvey v. Hall (1870), L. R. 11 Eq. 
31 ; 23 L. T. 391. 

AnnoiaMona: — ^Mentd. Miokelthwaite v, Fletcher (1879), 27 
W. R. 793 ; Re Fcreday, [1895] 2 Oh. 437. 

Effect of amendment of pleadings — ^Pending 
motion for injunction.] — See Part XI., Sect. 2, 
sub-sect. 0, ante. 


Sect. 9.--EFFECT OF DEATH OF EITHER 

PARTY. 


SeCt nowt B. S. C., Ord. 17, r. 8 ; Praotiob. 


1464. Perpetual injunction — ^Remains effective.] 

— ^Where a perpetual injunction is decreed, it is 
not necessary to revive upon the death of a party, 
for the purpose of keeping on foot the injunction. 
— ^Askbw V, Townsend (1772), 2 Dick, 471 ; 21 
E. R. 353, L. C. 

AnnotfUions : — Consd. Morgan v. Scudamore (1796), 3 Yes. 
195 ; Andrews v. Lockwood (1847), 2 Ph. 398. 


1465. Interlocutory order — ^Representative must 
revive in given time — Or injunction dissolved.] — 

When an injunction has been obtained in a cause, 
which afterwards abates by the death of deft., the 
practice is to move on the part of deft.’s representa- 
tives that pltf. may revive within a reasonable 
time, a weeK generally, or the injunction may be 
dissolved.— Stuart v, Ancbll (1787), 1 Cox, Eq. 
Cas. 411 ; 29 E. R. 1226, L. C. 

1466. .] — ^Where deft, dies pend- 

ing an injunction against him to restrain proceed- 
ings in an ejectment, the heir-at-law may move 
that pltf. in equity may revive within a week or 
the injunction be dissolved. — ^Hill v, Hoare 
(1788), 2 Cox, Eq. Cas. 50 ; 30 E. R. 24, L. C. 


1467. .] — ^Browne v, Warner 

(1809), 3 Beav. 296, n. ; 49 E. R. 110 ; previous 
proceedings (1808), 14 Ves. 409, L. C. 

Annotations : — Consd. Chowick v. Dimes (1840), 3 B^y. 
290. Befd. Whoolor v. Mallns (1818), 4 Madd. 171. 
Mentd. Lee v. Leo (1842), 1 Haro, 617. 


Part XIV. — Costs. 


Sect. 1.-<;£NERAL RULES. 

Sub ‘SECT. 1. — Successful Plaintiff Gets Costs. 

A, In General, 

1468. General rule.] — ^Where defts. imitated a 
trade mark not knowing it to be pltfs.’ & when 
served with a copy of the bill, instead of engaging 
to give up the practice of imitation contested 
pltfs.* rights, costs were ordered to follow the 
injunction. — Andrew v, Bassett (1864), 4 De 
G. J, & Sm. 380 ; 4 New Rep, 123 ; 33 L. J. Ch. 
561 ; 10 L. T. 442 ; 10 Jur. N. S. 550 ; 12 W. R. 
777 ; 46 E. R. 965, L. C. 

Annotations : — ^Kentd. Leather Cloth Co. v, Amerioan 
Leather Cloth Co. (1865), 35 L. J. Ch. 63 ; Maxwell v, 
Hogg, Hogg V. Maxwell (1867), 2 Ch. App. 307 ; Wother- 
spoon V, Currie (1872), 42 L. J. Ch. 130; Raggett v. 
mdlator (1873), L. R. 17 Eq. 29 ; Kelly v, Byles (1880), 
13 Ch. D. 682 ; Mouson v, Boehm (1884^ 26 Ch. D. 398 ; 

Alpine Trade Mk., Stapley & Smith's Appln. (1885), 
54 L. J. Oh. 727 ; Re Sclunldt's Trade Mk., Jackson v. 
Nappor (1886), 35 Ch. D. 162 ; Borthwlok v. Evening 
Post (1888), 87 Oh. D. 449 ; Licensed Victuallers' News- 
paper Co. V, Bingham (1888), 38 Ch. D. 139 : Re Paine's 
Trade li&s., Paine v, Danid's Breweries (1893), 68 L. T. 
801 : Re Salt's Appln., [1894] 3 Oh. 166 ; Re Densham's 
Trade Mk. (1895), 43 W. R. 515. 

1469. .] — Cooper v. Whittingham, No. 

39, ante. 


B, No Application prior to Action, 

1470, Plaintiff not deprived of costs — If success- 
ful.] — ^An interim injunction haying been granted 
deft., instead of submitting, insisted on his right 
to continue the publication of his song : — Held : 
he must pay the costs of a motion against him to 
continue the injunction, although it appeared 
that no application had been made to him by the 
pltfs. previously to the filing of the bill. — C happeli. 
V, Davidson (1855). 2 K. & J. 123 ; 69 E. R. 719 ; 
on appeal (1856), 8 De G. M. & G. 1, L. JJ. 
Annotation: — ^Mentd. Wakefield v, Buocleugh (1865), 13 

W. R. 856. 

1471 , ,] — A suit was instituted to 

restrain the user of a trade mark, & for an account. 
No application was made to deft, before suit, .& 
deft, said he would have desisted if applied to. 
At the hearing the account was abandoned, but 
a perpetual injunction was granted : — Held : deft, 
must pfty the costs. — Burgess v, Hateley (1858), 

26 Beav, 249 ; 53 B. R. 894. 

1472, ,] — Cooper v, Whittingham, 

No. 39, ante, ^ „ 

1473, -,] — Goodhart V, Hyett, No. 

342, ante. 


PART xni. sect. 9. 

14641. Perpeiuai injunction — Remains 
When a deft, dies after in- 
Junotlon obtained against him, upon 
revival of the suit agtUnst his personal 
representative, the injunction stands 
continued without furthei: order. — 
KsmonDT v. IiLoyn (1846), 8 I. Eq. R. 
581.— IR. 

PART XIV, SECT. 1, SUB-SECT. 1.— 

■Ae 

14681. OeMrdt tuU ,\ — CAJtfPBBlx v* 


Sun Printino & Publishing Co., 
[1921] 2 W. W. R. S87.— CAN. 

1406 u, ^.j—Tho costs of an injunc- 

tion order await the ev«at of the cause, 
& are taxed with the costs of the cause. 
They are never given in the first instance. 
— Anon. (1818), 2 Mol. 327. — ^IR. 

1468 ill. .] — ^In a possessory suit 

for an injunction, the rule that costs of 
suit are not given, does not apply to 
the costs of the motion showing ^use ; 
Sc, if the cause is deemed insufficient, 
deft, becomes liable to pay the costs of 


the motion. — Coppingkr v, Cabnbgik 
(1849), 1 Ir. Jur. 27.— IR. 

1468 iv. Suits for injunotito 

to restrain waste should not be brou^t 
to a hearing when no account is sought, 
or the account is waived, if an injune- 
tion has hwn obtained, k ^ke ^ 
oontlnue it is not disputed. If, hpw- 

toroes the case to a 

will, 11 SlU50€BSfUl, 

costs of suit. — 
(1864), 15 L Ch. R. 


ever, reap. *8 conduct 
healing, i>etitioner 
be ^titled to his 
Dunbany V, Dunns 
278.— IR, 
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Injunction. 


Sect* 1. — General rules: Sub-sect. 1, B., C., D., E. 
dt F. ; sub-sect. 2.] 

1474. .] — Upmann V. Forester, No. 

1532, posU 

147f •] — The proprietor of a regis- 

tered design instructed the manufacturer who made 
for him the articles to which the design was ap]plied, 
to stomp the proper mark upon them, & furnished 
him with a die for the purpose. By inadvertence 
the manufacturer marked some of the articles with 
a mark which belonged to another desim registered 
by the same proprietor, the copyright of which 
had expired, using for the purpose by mistake an 
old die which remained in his possession, & the 
proprietor, after Patents, Designs & Trademarks 
Act, 1883 (c, 67), came into operation, sold some 
of the articles thus wrongly marked without 
observing the error. The letters Rd. formed part 
of both the marks : — Held : an innocent infringer 
of a registered design must pay the costs of a 
motion for an injunction to restrain him from 
infringing, though pltf. had given him no notice 
of the infringement before serving him with the 
writ in the action. — W ittman v. Oppenheim 
( 1884), 27 Ch. D. 260 ; 64 L. J. Ch. 66 ; 60 L. T. 
713. 

Annotation : — Difltd. Smith v. Lewis Boberts (1888), 6 

B. P. C. 611. 

1476. ,] — Where pltf., in anticipation 

of a wrongful act on the part of deft., commenced 
an action & obtained an injunction upon an ex p. 
application without previous notice to deft, not 
to commit the wrong : — Held : there was no mis- 
conduct on the part of pltf. to disentitle him to his 
costs. — B uskin v, Robinson (1886), 2 T. L. R. 18. 


C. Wrongful Act Discontinued before Hearing. 
1477. Plaintiff entitled to costs.] — The lessee of 
a theatre held liable for obstruction to access to 
adjacent premises, by reason of the assembling of 
a crowd previously to the opening of ‘the doors of 
the theatre. The ct. refused an injunction to the 
occupier of the adjacent premises, where such 
obstruction existed at the time of action brought, 
but had since ceased by reason of the action of the 
police ; but gave pltf. costs. — ^Barber v. Penley, 
[1893] 2 Ch. 447 ; 62 L. J. Ch. 623 ; 68 L. T. 662 ; 
9 T. L. R. 359 ; 37 Sol. Jo. 365 ; 8 R. 489. 
Annotations : — FoUd. Wagstaff v. Edleon Bell Pbonegraph 
Comn. (1893), 10 T. L. B, 80. Mentd. Bless r. The 
Oxford (1893), 37 Sol. Jo. 842; Germaine v. London 
Exhibitions (1896), 75 L. T. 101 ; Ai^lo-Algortan S.S. 
Co. V. Honlder Line, [1908] 1 K. B. 659 ; Lyons v, Gulliver, 
11914] 1 Ch. 631. 


1478. .] — ^Wagstaff v. Edison Bell 

Phonograph Corpn., Ltd. (1893), 10 T. L. R. 80. 
Annotation : — ^Reld. Lyons v. Gulliver, [1914] 1 Ch. 631. 

1479. .] — Carr & Co. v. Bath Gas Light 

& Coke Co., [1899] W. N. 265, n. 

Airmtatio^: — FoUd. Dunning v, Grosvenor Dairies, [1900] 
W. N. 265. Retd. Chester (Dean & Chapter) v. Smelting 
Corpn. (1901), 85 L. T. 67. 

1480. .] — Dunning v. Grosvenor Dairies. 

Ltd. (1900), 45 Sol. Jo. 101. 

A notation Chester (Dean & Chapter) v. Smelting 

Corpn. (1901), 85 L. T. 67. 


D. Inierlocviory Injunction granted and Plaintiff 

proceeds. 

1481. When extra costs allowed — Proceedings for 
costs o^y.] — On an interlocutory application, an 
injunction was granted, which determined the 
pnncipal subject of dispute between the parties. 
The ct. held, that pltf. was not justified in after- 
wards proceeding in the cause for the costs only, & 
gave him no costs subsequent to that time.<— 
Taylor v. Davis (1888), 7 L. J. Ch. 179. 


1482. Proceedings for perpetual injunction.] 

—Where the general merits of pltf.'s bill, praying 
an injunction to restrain the infringement of 
pltf.’s copyright have not been displaced by the 
defence, pltf. will be entitled to his costs for bring- 
ing such cause to a hearing to obtain a perpetual 
injunction after an interim injunction has been 
obtained in such cause. — ^Mayhbw v. Maxwell 
(1861), 3 L. T. 847 ; previous proceedings (1860), 
1 John, do H. 812. 

Annotations : — Mentd. Smith v. Johnson (1868), 4 GilE. 632 ; 

Cox V. Land & Water Journal Co. (1869), L. B. 9 Eq. 324 ; 

dark V. Bishop (1872), 25 L. T. 908 ; Aflalo v. Lawrence 

Sc Bullen, [1903j 1 Ch. 318. 

1483. Application to defendant — ^To dispose 

of costs on motion.] — On deft, submitting to pltf .’s 
demands, pltf. ought not to bring the cause to a 
hearing without first applying for deft.’s consent 
to have the costs disposed of on motion. But if 
deft, objects to that course, a motion that deft, 
may pay the costs of the suit, will be refused. — 
Morgan v. Great Eastern Ry. Co. (1863), 1 
Hem. & M. 78 ; 2 New Rep. 60 ; 8 L. T. 270 ; 11 
W. R. 662 ; 71 E. R. 35 ; subsequent proceedings^ 
1 Hem. & M. 660. 

Annotations: — Oonsd. Tanqueray v. Bowles (1872), L. B. 

14 Eq. 151 : Sonnonschein v, Barnard (1887), 57 L. T. 

712. Mentd. Smith v. Whitmore (1 863), 1 Hem. & M. 576. 

1484. .] — Where upon an inter- 

locutory motion in an action pltf. obtains the 
relief which he seeks, he is bound to make an 
application to deft, to have the costs disposed of 
on motion, & unless he does so is precluded from 
having the extra costs occasioned by going on to 
trial. But if deft, refuses to allow the matter to 
be disposed of on motion, or if there is any question 
remaining open between the parties to be decided, 
the case cannot be so dealt with, — Sonnbnschein 

V. Barnard (1887), 67 L. T. 712. 

E. Defendant an Agent only. 

1485. Knowledge of infringement by principal.] — 

Several boxes of cigars, bearing forged brands, 
were forwarded from correspondents abroad to 
agents in this coimtry. The makers, whoso brand 
had been forged, applied to the agents for informa- 
tion, & they gave names of the consignors, & 
offered either to send back the cigars or erase the 
brands. They were not previously aware that the 
brands were false : — Held : a bill for injimction 
would lie against the agents, but under the circum- 
stances, they were not ordered to jiay costs. — 
Upmann v. Elkan (1871), 7 Ch. App. 130; 41 
L. J. Ch. 246 ; 26 L. T. 813 ; 36 J. P. 295 ; 20 

W. R. 131, L. C. 

Annotations : — Ezpld. Upmann v. Forroeter (1883), 24 Ch. D. 

231. Rrid. Moet v, Pickering (1878), 8 Ch. D. 372 ; 

FennesBy v. Day & Martin (1886), 55 L. T. 161. Mentd. 

Catterson v. Anglo -Foreign Manufacturing Co. (1910), 28 

B. P. C. 74. 

1486. .] — Twinberrow v. Braid & Co., 

[1878] W. N. 169. 

F. Exceptions. 

1487. Extra costs — Untrue allegation in claim.] — 

As a general rule, costs follow the result ; but 
where the costs of an injunction suit had been 
increased by an allegation in the bill which was 
untrue, although the substantial case of pltf. was 
established, the ct. directed such increased costs 
to be paid by pltf. — ^Pierce v. Franks (1846), 16 
L. J. Ch. 122 ; 10 Jur. 25 ; sub nom. il^ARCE v. 
Franks, 6 L. T. O. S. 314. 

1488. Mistake as to plaintiff’s title.] — 

A wrongdoer cannot be heard to complain that in 
proceedmgs hurriedly taken to stop the wrong 
pltf. has not accurately stated his title, & in such 
a case deft, will not be relieved from the payment 
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of the extra costs occasioned by pltf.*s mistake as 
to his title. — r. Tomline (1877), 6 Ch. D, 
760 ; 40 L. J. Ch. 664 ; 30 L. T. 084 ; 26 W. R. 
803. 

Annotation: — Mentd. Elwes v. Briffs Gap Co. (1886), 33 

Oh. n. 662. 

1489. Plaintiff morally wrong.] — Landed Es- 
tates Co., Ltd. v. Weeding, No. 698, ante, 

1490. Injunction granted involving hardship.] — 

Brodeb V. Satijard, No. 1133, ante, 

1491. Defendant only technically wrong.] — On 

Sept. 18, 1867, a piece of land was conveyed to the 
minster & churchwardens of a district church as 
a site for a church school under the inspection of 
Govt. The deed provided that the management 
of the school, & selection, appointment, & dis- 
missal of the schoolmaster & mistress Sc their 
assistants should be vested in & exercised by a 
committee consisting of the vicar & curate or 
curates Sc the churchwardens of the district 
church Sc five other named persons, subscribers to 
the school. Vacancies among these five were to 
be filled up by election by the subscribers to the 
school for the current year. The deed contained 
a proviso “ that no default of election nor any 
vacancy during any current year shall prevent the 
other members of the committee from acting until 
the vacancy be filled up.” The five subscribers 
appointed by the deed had long since died or left 
the neighbourhood, Sc no one had ever been elected 
in their place. On Sept. 14, 1891, a meeting of 
the committee was held, at which the vicar, curate. 
Sc one of the churchwardens were present. Sc also 
a sidesman, who was not properly a member of the 
committee. No notice had been sent to the other 
churchwarden. At this meeting a resolution was 
passed to terminate the engagements of all the 
existing staff, in order to make new arrangements. 
The reason given was, that now arrangements 
were necessary in consequence of Elementajpy 
Education Act, 1891 (c. 66). No charges of mis- 
conduct or inefficiency were brought against the 
master. The master brought an action to restrain 
the committee from dismissing him on the grounds 
that the committee was improperly constituted. Sc 
he ought to have been heard in his own defence : — 
Held : (1) the committee were competent to pro- 
ceed, notwithstanding that the vacancies of elected 
members had never been filled up ; but the absence 
of notice to one churchwarden Sc the presence of a 
sidesman at the committee were fatal objections, 
Sc an injunction must be granted to restrain the 
dismissal; (2) the ct. refused to decide whether 
pltf. ought to have been heard, but granted the 
injunction without costs on the ground that the 
committee were substantially right, though they 
had made a technical mistake. — Lane v, Nobsian 
(1891), 01 L. J. Ch. 149 ; 60 L. T. 83 ; 40 W. R. 
268. 

Annotations: As (o (1) Distd. Harrien v. Crawford (1919), 

SS J. P. 197. Rm. Pottle v Sharp (1896), 65 L. J. Ch. 

908 ; Meyers v, Hennell, [1912] 2 Ch. 256. 

1492. Infringement of plaintiff’s right incon- 
siderable.] — ^Walter v. Steinkopfp, No. 1540, 
post 

1498. Payment into court by defendant — With 
denial of liability — Sum paid adequate oompen|a- 
tion — ^R. S. C., Grid. 22, r. 6.] — Deft, had erected on 
his land a pilaster which, at a height of some 
12 feet above the private road, projected about 


20 inches over. Pltf. asked for a mandatory 
injimction for the removal of the pilaster, but deft* 
while denying liability paid £6 into ct.. Sc pleaded 
that that was enough to satisfy pltf.’s claim in 
respect of the projection : — Held : damages should 
be awarded in lieu of a mandatory injunction. Sc 
as damages to the amount of more than £5 had 
not been shown Sc the judge was not satisfied that 
there were reasonable grounds for not accepting 
the sum paid in, pltf. must, under above rule, pay 
the costs of the issue as to liability in respect of 
the pilaster. — ^Pettey v. Parsons, [1914] 1 Ch. 
704 ; 84 L. J. Ch. 81 ; 30 T. L. R. 328 ; on appeuU 
[1914] 2 Ch. 653, C. A. 


Sub-sect. 2. — When Plaintiff only Partly 

Successful. 

See^ now, R. S. C., Ord. 65, r. 2. 

1494. No costs on either side.] — Rochdale 
Canal Co. v. King, No. 627, ante. 

1495. .] — Where a bill, filed to restrain the 

obstruction of ancient lights, claimed five windows 
as ancient lights, Sc, on an issue directed, pltfs. 
failed to establish their claim to all the windows, 
it appearing that the new windows could not be 
obstructed without obstructing the old ones : — 
Held : pltfs. on their present bfil were not entitled 
to any relief ; but on their offering to restore their 
windows to their former position, an injunction 
was granted, but with costs against pltfs., except 
as to the issue. 

No costs given of an issue in which neither party 
were completely successful. — ^Weathbrley v, 
Ross (1863), 1 Hem. Sc M. 349 ; 1 New Rep. 228 ; 
32 L. J. Ch. 128 ; 27 J. P. 388 ; 71 E. R. 162. 

1496. Part costs to plaintiff.] — ^Pltfs. were pur- 
chasers in perpetuity of graves Sc vaults in a 
private burial ground, of which they had been in 

E ossession for upwards of twenty years. The 
urial groimd was closed under the provisions of 
Burial Act, 1852 (c. 85), Sc thereupon defts.’ the 
trustees of the burial ground, commenced levelling 
the graves, fillii^ in the vaults. Sc removing the 
tomb stones, which they used for the purposes of 
paving the courtyard surrounding the chapel. 
Pltfs. filed their bill to restrain defts., praying an 
injunction which extended to the whole of the 
graves Sc vaults in the churchyard. An inter- 
locutory injimction was granted restraining defts. 
from obliterating, removing or defacing the graves 
Sc monuments belonging to pltfs. individually. Sc 
from applying the ground to any other purposes, 
but the ct. refused to extend the injunction to the 
graves Sc tombstones of persons who were not 
parties to the suit. The injimction was after- 
wards made perpetual, although defts. claimed, 
as standing in the place of mtgees. of the burial- 
ground, in whom the legal estate was vested. 

Pltfs. having claimed greater rights than they 
were entitled to, no costs were given up to, Sc in- 
cluding the interlocutory motion, but defts. were 
ordered to pay the costs subsequently incurred. — 
Moreland v. Richardson (1867), 24 Beav. 33 ; 
20 L. J. Oh. 090 ; 21 J. P. 741 ; 3 Jur. N. S. 1189 ; 
63 E. R. 269. 

Annotations : — Mentd. Foster v. Dodd (1866), L. B. 1 Q. B. 
475 ; Thomas v. Jennings (1896), 66 L. J. Q. B. 5. 
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14981. InfHn^femieMofpk^^ 
iiyxmsiderable.)r-lPltt was ordered to 
pay the costs of an interim injunction 
obtainied by him, because the facts 


S rored at the trial showed no antloipa- injunction.}— Winnipeg 8c Hudson^ 
ion of such immediate & serious damage Bay Go. v. Mann (1890), 6 Man. L. R. 
as to justify the application for It.-— 409. — CAN. 

SKiJTiaairYe. CteANBTON (1892), 22 O. R. o. Discretion of JiKkic*!h~THORNTON 
590. — CAN. V. M'TaqGART (1910), 44 I. L. T. 119. 
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Injunction. 


Sect. 1 . — General rules ; Sub-sects, 2 <fe 8,] 

1497. Costs set off as between parties.] — 

alleged that in 1864^ he had obtained the consent 
of the A. CO., the owners of an adjoining tenement 
to open two windows in a party wall separating 
the two tenements. B. had previously opened 
three other windows in the party wall. In 1876 
the A. CO. served B. with notice under Metro- 
politan Building Act that they intended blocking 
up all five windows. The throe whidows in 1876 
had been opened up eighteen years. Evidence of 
consent upon the A. co.’s part to B.’s opening the 
two windows was admitted by the Vice-Chancellor, 
who held that such consent was fully proved as 
to the two windows, & that as to the other three 
after eighteen years a previous consent to open 
them must be implied : — Held : the evidence of 
consent was inadmissible, & as the other three 
windows were not ancient lights pltf.’s case as to 
the five windows failed, & that part of his bill 
must be dismissed with costs. 

The Vice-Chancellor had also granted an in- 
jimction as to eight other windows as to which 
there was no appeal : — Held : that as the pltf. 
had succeeded as to part of his suit & failed as to 
the rest, the costs of the part as to which he had 
failed must be taxed & set-off against those of the 
part as to which he had succeeded, & the balance 
of such costs only paid to the party entitled to 
most costs. — Bourke v, Alexandra Hotel Co., 


( The taxing xnaster, in taxing the bill of costa 
brought in by pltf., allowed him one moiety of 
each item which related to both the issues, & 
allowed him in full the items which related solely 
to the issue on which he had succeeded, & followed 
the same rule in taxing the bill brought in by 
defts. The result was that pltf. had a small 
balance to receive. Pltf. appealed from this 
taxation : — Held : this taxation was correct, & 
though in the Q. B. Div. this form of order would 
probably have been construed as giving pltf. his 
costs of the action except so far as they had been 
increased by the issue on which he had failed, the 
settled practice in the Ch. Div. was that under this 
form of order the general costs should be appor- 
tioned ratably between the issues. — Jenkins v. 
Jackson, [18911 1 Ch. 89; 60 L. J. Ch. 206; 
63 L. T. 688 ; 39 W. R. 242. 0. A. 

Annotations Apld. Todd V. N. E. Ry. (1903), 87 L. T. 710. 

Refd. Holloway & Webb v. Crompton, [1916] 2 C^. 436. 

1601. .] — In 1890 H. registered a trade 

mark. In 1896 P.. who had infringed the trade 
mark wdthout knowing of H.’s registration or 
user of it, communicated with H., asking for the 
date of registration & disclaiming any intention 
to infringe. Negotiations ensued between the 
parties, in which P. was ready to give the under- 
taking asked for by H. subject to a condition that 
H. should not advertise it. H. was ready to 
agree to such condition on P. agreeing to disclose 
the names of his customers to whom he had 


Ltd. (1877), 25 W. R. 782, C. A. 

1498. .] — Pltf. claiming an injunction in 

respect of three separate subjects of complaint, 
succeeded as to one, but failed as to the remainder. 
By the order, taxation was directed of the costs 
of deft, of so much of the action as had been 
dismissed, & of pltf. of the rest of the action, with 
a set-off of the costs of pltf. against those of deft. 
The taxing master taxed pltf.’s & deft.’s costs of 
the whole action, & allowed one-third to pltf. & 
two-thirds to deft. Upon a summons by pltf., to 
vary the certificate, by ordering each item to be 
considered separately, & according to the subject 
of complaint, in respect of which each item might 
turn out to have been incurred, to be paid by pltf. 
or deft., as the case might be : — Hela : that the 
taxing master hewi proceeded upon the usual 
principle, & the certificate was correct. — Knight 
V. PuRSSELL (1879), 49 L. J. Oh. 120 ; 41 L. T. 
581 ; 28 W. R. 90. 

Annotations :—Connd. Sparrow v. Hill (1881b 7 Q. B. p. 

362. Apld. Jenkins v. Jackson, [1891] 1 C^. 89. Refd. 

Holloway & Webb v. CJronipton, [1916] 2 Ch. 436. 

1499. .] — Sellors V . Matlock Bath Local 

Board (1886), 14 Q. B. D. 928 ; 62 L. T. 762. 

Annotations : — Refd. Graham v. Newcastle-upon-Tyne 

Corpn. (1892). 67 L. T. 260 ; Parish t?. London City Corpn. 

(1901), 67 J. P. 65. 

1500. .] — In an action for nuisance by 

vibration & by offensive behaviour, judgment was 
given for defts. on so much of the statement of 
claim as related to offensive behaviour, & damages 
were ^ven to pltf. on the ground of nuisance by 
vibration, which was the point on which pltf. 
mainly relied. The judgment referred it to the 
taxing master to tax defts.’ costs of so much of 
the action as related to offensive behaviour & to 
tax pltf.’s costs of the rest of the action, & the 
taxing master was to set off the costs of defts. 
against the costs of pltf., & to certify the balance ; 
& defts. were ordered to pay such balance to pltf. 


supplied the goods. P. would not so agree, & 
the negotiations fell through. H. issued a writ 
asking for an injunction, damages or an account 
of profits, & costs. P., by his defence, offered 
an undertaMng, but made no offer as to costs. 
At the trial it was admitted that H. was not 
entitled to damages or an account of profits : — 
Held : H. was entitled to an injunction & the 
costs of the action so far as it sought relief by way 
of injunction, but deft, was entitled to the costs 
of the action so far as it asked for damages or an 
account, such costs to be set off. — ^Hipkins 
(G. F.) & Son v. Plant (W. & J.) (1898), 16 R. P. C. 
294. 

1602. .1 — ^Pltfs. had claimed an mjunction 

to restrain delta, from altering the level of a road 
so as to interrupt an access to pltfs.’ premises ; 
also an injunction to restrain defts. from entering 
on pltfs.’ premises, & damages against defts. for 
having entered upon pltfs.* premises & pulled down 
a wall. Defts. liaving paid £60 into ct. in respect 
of pltfs.’ claim for damages, pltfs. accepted the 
same in full satisfaction of such claim. At the 
trial of the action the ct. ordered that the £60 
should be paid out of ct. to pltfs. in satisfaction 
of the cause of action arising out of the entry, & 
that defts. should pay to pltfs. their costs of the 
action so far as related to the claim ; further, 
that the rest of pltfs.’ action should be dismissed 
without costs. On taxation pltfs. were allowed the 
general costs of the action. This was a summons 
te vary the taxing master’s certificate by directing 
an apportionment of such general costs : — Held : 
R. S. C., Ord. 66, r. 2, as altered in 1902, made no 
change in the practice of the Oh. Div. as established 
by Jenkins v. Jackson^ No. 1600, ante* The 
addition to that order was intended to remove 
the doubt whether a judge had power to avoid 
the expense of an apportionment of each item of 
costs by directing that one party should pay a 


PART XIV. sect. 1, SUB-SECT. 2. 

1497 i. Costs setoff as between parties.] 
— ^la ordinary oases where the Ickcts are 
disputed, the oosts are generally zniide 


costs in the cause ; the failure of defte. 
to toy the allegaticms upwi which the 
application is based may take the ease 
out of the ordinary course ; but where 
pltf, does not obtain the whole of the 


relief for which he applies In his notice 
of motion, costs should be made costs in 
the cause. — ^E ranorlyn o. Pkoflbs* 
Heat Sc Light Co. (1899), 82 N. 8. K. 

44.— CAN. 
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fractibnal part of tho entire costs. — Todd v. North 
Eastern By. Co. (1003), 87 L. T. 710 ; 61 W. R. 
383 ; 47 Sol. Jo. 239 ; ajflTd., 88 L. T. 112, 0. A. 
Annotation : — Confld. Holloway & Webb v. Crompton. [1916] 

2 Oh. 436. 

1508. .] — Defts. deposited on land claimed 

by pltf. quantities of mud, suUage dt timber, &, as 
was alleged by pltf., thereby damaged his roads & 
crops. Defts. in their statement of defence justified 
the acts complained of on the groimd that they 
were owners of the lands in question, & alterna- 
tively alleged that they had done tho acts cora- 
plamed of under statutory authority. Pltf. 
claimed (inter alia) a declaration that defts. were 
not entitled to make such d^osit upon his lands, 
an injunction, & damages. Defts., while denying 
liability, brought into ct. tho sum of £5, & said 
that that sum was enough to satisfy the claim in 
respect of the matters pleaded. Pltf. thereupon 
gave notice that he accepted the sum paid into 
ct. “ in satisfaction of the claim in respect of 
which it w^ paid in.” On an appeal by defts. 
from a decision of the master awarding pltf. his 
costs in the action ; — Held : R. S. C., Ord. 22, 
r. 7, could not apply in the case of a claim for a 
declaration of title to land or for an injimction. 
Tho costs, therefore, were in the discretion of the 
ct., & ^ it appeared doubtful whether an injunction 
could in any event have been grant/ed, pltf. should 
have his costs, except in so far as they had been 
increased by the claim for an injunction, & so far 
as defts.* costs had been increased by such claim 
they were to be paid by pltf. — Young v, Biack 
Sluice Comrs. (1909), 73 J. P. 206. 

1504. .] — The addition made in 1902 to 

R. S. C., Ord. 65, r. 2, made an alteration in the 
practice of the Ch. Div., & is a rule of construction 
of orders in the form referred to in the first part 
of the added words. Where, therefore, an order 
is made giving a pltf. part of the relief asked for 
& ordering taxation of his costs of the action, 
except so far as it relates to specified claims on 
which he has failed, & ordering taxation of deft.’s 
costs of those claims, with a direction as to set-off, 
pltf. is entitled to the general costs of the action 
& deft, is not entitled to have them apportioned. — 
Holloway (George) & Webb, Ltd. v, Crompton, 
[1916] 2 Ch. 436; 86 L. J. Ch. 364; 116 L. T. 
.521. 

1505. Plaintiff deprived of costs — ^Liability for 
part of defendant’s costs.] — Copestake v. West 
Sussex County Council, [1911] 2 Ch. 381 ; 80 
L. J. Ch. 673 ; 106 L. T. 298 ; 75 J. P. 405 ; 9 
L. G. R. 005. 


Sub-sect. 3. — Successful Defendant Gets 

Costs. 

1506. General rule.] — I cannot find, in the asser- 
tion of ale^al right to do a certain thing which it is 
contended is not & has not hitherto been actionable, 
fJiy threat or expression of intention to do that thing 
in the event of its being decided that the doing of it 
would be actionable ; & in the absence of evidence 
of any such threat or intention, I come to the 
conclusion that pltf.’s case fails as to an injunction^ 
as well as damages. I have given judgment, dis- 
n iissi n g the aciion without costs. 1 adopt en- 
tirely the general rule that costs ought to follow 
the result, & when an action is brought for an 
injunction & damages with respect to what is not 


an actionable wrong, the successful deft, ought to 
receive his costs from pltf. But to tl^ general 
rule there are exceptions, Sc 1 think this case an 
exception for several reasons, of which it is 
sufficient for me to mention two. In the first 

f lace, if I gave deft, the general costs of the action, 
should certainly make him pay the costs of each 
issue which he has set up as to infringement & 
copying, upon every one of which he had failed. 

If this were done, deft, certainly would have to 
pay at least as much in costs as he would be 
entitled to receive ; & to avoid a very trouble- 
some Sc difficult apportionment of costs on taxa- 
tion, I cut the knot by giving no costs to either 
party (North, .T.). — Sugg v, Bray (1884), 64 
L. J. Ch. 132 ; 61 L. T. 194 ; Griffin’s Patent 
Oases, 210. 

Annotation: — Mentd. Sharp v. Brauer (1886), Griflan's 
Patept CascB, 205. 

1507. Exceptions to general rule — ^Defendant’s 
conduct dubious.] — If a trader imitates another 
person’s label or trade mark. Sc sails so near the 
wind as just to avoid an injunction, though tho 
ct. does not grant tho injunction it will not 
willingly give him any costs of the proceedings. — 
Bass v. Dawber (1869), 19 L. T. 626. 

1508. .] — Harrison v. Good, No. 

616, on<e. 

1509. .]— ^If it is proved that a tr^e 

mark was adopted with a fraudulent intention, 
the ct. will not refuse to grant an injunction to 
restrain the use of it, on the ground that many 
years have elapsed since its adoption. But after 
a trade mark has been used for many years the 
ct. will require clearer proof that it was first used 
for the purpose of fraud than if it had been 
recently adopted. In such a case it is not sufficient 
to show that a trade mark was calculated to de- 
ceive, but pltf. must distinctly prove that ho has 
been actually injured by its use. 

As some doubt is thrown on defts.’ motive . . . 

I think the bill should be dismissed without 
costs (Hellish, L.J.). — Rodgers v. Rodgers 
(1874), 31 L. T. 285 ; 22 W. R. 887, L. JJ. 
Annotation: — Mentd. Rc Heaton’s Trade Mk. (1884), 27 
Ch. D. 670. 

1610. '.] — ^Wylam V. Clarke, [1876] 

W. N. 68. 

1511. - -.]~Pltfs. were old-established 

manufacturers of B. Warsop’s Cricket Bats. 
Deft. A. W., who was formerly in pltfs.* employ, 
commenced to sell “ A. Warsop’s World-renowned 
Cricket Bats,” stamped with his initial Sc surname. 
Sc with a device somewhat similar to that which 
appeared on pltfs.* bats. The word ” registered ” 
appeared on both bats, pltfs.’ device being in fact 
registered as a trade mark, but not defts.’ although 
steps had been taken to obtain registration. On 
pltfs.* motion for an interim injunction, no order 
was made on deft, undertaking to sell his bats 
without any mark except his name Sc the address 
” Marylebone ” ; — Held : the markings on the 
two bats were so distinct that it was imjio^ble 
for an average man about to purchase a cricket 
bat to be deceived into thinking that deft.’s bat 
was pltfs.’ ; Sc the action was dismissed, but 
without costs, by reason of deft.’s wrongful qser 
of the word ” registered.”— Warsop (B.) Sc Sons, 
Ltd. V. Warsop (1904), 21 R. P. 0. 481. 

1612. .] — ^An old turnpike road passed 

over the waste of a manor, Sc between the metalled 
road Sc an ancient fence on its north side there was 


16061. 
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Sect. 1.’ General rules: Sub-sects, 3, 4 <£r 5. Sect. 

2 ! Sub-sects, 1 cfe 2.] 

a narrow strip of waste land about 350 yards in 
len^h & varying from 12 feet to 33 feet in width. 
An irregular footpath ran along the strip of waste, 
& for over forty years the public had walked over 
the strip of waste & footpath without restriction. 
For many years the lord had received small annual 
payments for the road trimmings, including the 
strip of waste, & for permitting the erection of 
telephone posts on the strip of waste. In an 
action by pltf., as lord of the manor, to restrain 
deft, coimcil, the road authority, from converting 
the strip of waste into a public gravelled footway, 
deft, council pleaded that the strip of waste was 
j)art of the highway vested in them under Local 
Government Act, 1888 (c. 41 ) : — Held : the above 
acts of ownership by the lord were insufficient to 
rebut the presumption that the strip of waste had 
been dedicated to the use of tlie public, & the 
action was dismissed. But it was dismissed 
without costs, inasmuch as deft, coimcil had by 
their previous correspondence acts admitted the 
title of pltf. & led him to believe that he had a good 
cause of action. — East v, Bebkshire County 
Council (1911), 106 L. T. 65 ; 76 J. P. 35. 

1513. Defendant only partially successful.] 

— Sugg v. Bray, No. 1506, ante. 


Sub-sect. 4. — ^Wiien Both Parties at Fault. 

1514. No costs given.] — ^A landowner filed his 
bill & applied for an injunction to prevent a 
^ railway co. from prosecuting their works on his 
land, upon which they had entered without 
notice & without consent, & which lay without 
the limits of deviation. On the hearing of the 
motion, it was ordered to stand over for the 
decision of the Board of Trade. The Board of 
Trade decided in favour of the co. The ct. 
refused to give pltf. the costs of the motion. 

The ct. can make an order as to the costs of a 
motion, although the motion may not have in- 
cluded any mention of costs. 

Having regard to the two views — the one in 
favour of the co. from the decision of the Board of 
Trade, the other of pltf., by reason of no notice 
having been given of the deviation, ... I ought 
simply to make an order referring to the previous 
order in this ct., & to the decision of the Board of 
Trade, but to give no costs on this motion (Kin- 
DER8LEY, V.C.). — PEABCE V, WyCOMBE RY. CO. 
(1853), 7 Ry. & Can. Cas. 902 ; 1 Eq. Rep. 332 ; 
21 L. T. O. S. 224 ; 17 Jur. 660. 

1616. .] — ^Pltf. who was only entitled to an 

injunction costs insisted also on an accoimt. 
Deft, offered to submit to the injimction without 
costs. Pltf. having brought his cause to a hearing, 
the ct. held both parties in the wrong, & gave no 
costs to either side. — ^Moet v. Couston (1864), 83 
Beav. 578 ; 4 New Rep. 86 ; 10 L. T. 395 ; 29 
J. P. 69 ; 10 Jur. N. S. 1012 ; 55 E. R. 493. 

1616. .] — ^Where, in an injunction suit to 

restrain deft, from obstructing pltf.’s light & air, 
a motion for a decree was made nearly three 
years after the filing of the original bill & other 
proceedings in the suit, & after various acts on 
the part of both pltf. deft, whereby it appeared 
to the ct. that each party had to some consi^rable 
extent inj ored the other : — Held : although pltf. 
sought the injunction & damages against deft., & 
deft, was to some extent to blame, still, upon the 
evidence the proper course was simply to dismiss 


the bill without costs. — Cooks v. Bokaine (1866), 
14 L. T. 390. 

1617, ,] — Wood v. Saunders (1876), 10 

Ch. App. 682, L. JJ. 

AnnotcaioiM : — Mentd. New Windsor Corpn. v. Stovell 
(1884). 27 C3h. D. «65 ; Milner's Safe Co. v, G. N. & City 
Ry., 11907] 1 Ch. 208 ; White v. Grand Hotel, Eastbourne 
(1912), 82 L. J. Ch. 57. 

1518. .] — Goods seized by a sheriff under a 

fi, fa, belonged, not to B. against whom the writ 
had been issued, but to O., Ms father, the endorse- 
ment being improperly worded. O. at once ver- 
bally informed the officer of the mistake, & 
commenced an action the same day against the 
sheriff for an injunction & damages. The next 
day the sheriff interpleaded. O. nevertheless 
proceeded with his action, & obtained from the 
Vice-Chancellor an injunction on giving an under- 
taking as to damages. No notice had been given 
to the execution creditor, who, in the meantime, 
had admitted that the goods seized did not belong 
to B. : — Held : no coirts of the motion could be 
given to either party, either below or on appeal, 
both having been wrong ; O. because he ought 
not to have brought his action without waiting 
for the result of the interpleader summons, which 
must, therefore, protect the sheriff in the usual 
way, & the sheriff because, though not guilty of 
misconduct, he had in fact been a mere trespasser. 
— Hilliard v, Hanson (1882), 21 Ch. D. 69 ; 47 
L. T. 342 ; 31 W. R. 151, C. A. 


Sub-sect. 5. — ^When Parties Guilty op Mis- 
conduct OR Delay. 

1519. No costs awarded — ^Misleading conduct.] — 

A suit was instituted to restrain an alleged im- 
proper use by defts. of pltfs.* trade name. Both 
pltfs. & defts. were engaged in the manufacture 
of a compound intended for sale to brewers, & to 
be used by them in the making of beer in the place 
of hops. Upon the merits the ct. decided that 
pltts. had failed to make out any case for relief. 
But inasmuch as defts. as well as pltfs. were 
engaged in the manufacture & sale of an article 
wMch was intended to enable brewers to deceive 
the public : — Held : the bill must be dismissed 
without costs. — Estcourt v, Estcourt Hop 
Essence Co. (1875), 10 Ch. App. 276 ; 44 L. J. Ch. 
223 ; 32 L. T. 80 ; 23 W. R. 313, L. C. & L. JJ. 

AnnoUUions : — Befd. Rotch v, Crosbio (1909), 54 Sol. Jo. 30. 

Mentd. Goodfellow v. Prince (1887), 35 Ch. D. 9 ; Eno v, 

Dunn (1890), 15 App. Cas. 252. 

1620. Unreasonable conduct — In con- 

ducting proceedings.] — M illington v. Fox, No. 
1630, post, 

1621. .] — ^A bOl for an injunction 

to restrain the diversion of a public road by a co. 
was dismissed ; but, having regard to the conduct 
of the litigating ]parties, without costs. 

As to costs, tl^ Htigation has been carried on 
in a manner not at all creditable to either party 
(Stuart, V.-O.). — ^Phillipps v, London, Brighton 
& South Coast Ry. Co. (1862), 4 Giff. 46 ; 7 
L. T. 663; 9 Jur. N. S. 348 ; 66 B. R. 614. 
Annotation : — ^Mentdv Wilkinson v, Hull Hy. Sc Dock Co. 

(1882), 51 L. J. Ch. 788. 

1622. .] — ^A perpetual injunction 

will be granted to restrain a trader from filling & 
sending out to the public articles of his own 
manufacture in bottles, casks or other receptacles 
having indelibly impressed thereon the name of 
another trader who manufactures an article of a 
like description, even although such trader place 
on such bottles, casks or receptacles a label having 
his own name thereon. 
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I am quite satisfied that deft, has not intended 
to commit any impropriety. . . . Ought he under 
those circumstances to have been dragged into 
this ct. in this litigation? To some extent he 
hae brought it on himself by . . . not taking a 
reasonable course. Therefore ... I think the 
whole justice of the case will be met by deft, 
giving an undertaking not to repeat the act, & 
that there should be no costs on either side 
(Mauns, V.-C.). — Bose v, Loptus (1878), 47 
L. .T. Ch. 676 ; 38 L. T. 409. 

Annotaiion : — Thwaltes v, McEvllly (1903). 20 II. P. C. 

GG3. 

1528« ,] — A creditor having ob- 

tained judgment for his debt in the Q. B. Div. 
proceeded to execution, & the sheriff seized, under 
the fi, fa»i on Aug. 20, 1881, furniture in the house 
of the judgment debtor. The judgment creditor 
had ak^ady received formal notice that the 
furniture was comprised in a marriage settlement, 
& a similar formal notice was given to the sheriff's 
officer on Aug. 22. On Aug. 23 the trustee of the 
marriage settlement issued the writ in this action 
in the Ch. Div., to which the sheriff only was 
made deft., claiming an injunction to restrain him 
from soiling the furniture & damages for the entry 
& seizure. On the same day a judge in chambers 
granted, ex p,, an injunction to restrain the sale 
until Aug. 20. On Aug. 26, the sheriff took out 
an interpleader summons. On Aug. 26, the 
vacation judge made an order in the Chancery 
action, that all further proceedings be stayed 
until the interpleader summons should be disposed 
of. The interpleader summons having resulted in 
the admission of the trustee's title by the judgment 
creditor, the motion for an interim injunction was 
reserved to be dealt with at the hearing ; — Held : 
the sheriff ought to have applied to have the 
Chancery action disposed of together with the 
interpleader summons ; but, the ct. being of 
opinion that the sheriff had in other respects 
properly discharged his duty, therefore no case for 
damages was made out, & the further prosecution 
of the action in the Ch. Div. was vexatious, the 
action was dismissed without costs to either side. — 
Aylwin V. Evans (1882), 62 L. J. Ch. 105 ; 47 
L. T. 668. 

1524. Concealment by plaintiff — Liability for 
costs though successful.] — Parties coming for an 
injimction ex p. ought to state their case fuUy & 
fairly to the ct. If they do not, they will be made 
to pay costs, even though successful. — Holden v, 
Waterlow (1866), 16 W. B. 139, L. JJ. 

1626. Delay.] — A.-G. v, Eastlake, No. 469, 
ante. 


Sect. 2.— WHEN DEFENDANT OFFERS TO 

SUBMIT. 

Sub-sect. 1. — ^Before Action brought. 


1626. Offer of all plaintiff could reasonably 
require — ^No costs given.] — Deft, having in ignor- 
ance infringed pltf.’s patent, submitted, & he 
offered before suit to pay the amount of proffts 
made, which were very triff^. At the hearing, 
though a i)erpetual injunction was granted, no 
costs were given, an account was granted only 
upon pltf.’s request & at his peril. — Nunn v, 
D’ALBuquBRQUB (1865), 84 Beav. 596 ; 55 E. B. 
766. 


IM .* — ^Distd. Tonge v. Ward (1869), 
Proctor V, Bailey (1888), 42 Ch. D. 


21 L. T. 480. 
339, n. 


1527. Plaintiff liable for costs.] — Snuggs 

V, Sbyd & Kelly’s Credit Index Co., [1894] 

W. N. 95. 

1528. .] — Pltf. having complained to 

defts. of their having infringed lus patent, defts. 
offered unconditionaUy an undertaking during the 
existence of the patent. Pltf. commenced an 
action for an infringement & moved for an inter- 
locutory injunction : — Held : the motion was not 
justified, & pltf. ought to pay the costs of it. By 
consent the motion was treated as the trial of the 
action, & an inquiry as to damages was directed, 
& defts. gave an undertaking not to infringe 
extending during the life of the patent. The costs 
of the inquiry were reserved, the costs of the 
motion being ordered to be set off against the costs 
of the action. — B paul v. Monopole Cycle & 
Carriage Co., Ltd. (1906), 23 B. P. C. 647. 

1629. Passing off goods — Refusal to make public 
admission — Plaintiff entitled to costs.] — W.'s 
manager, without the personal knowledge of W., 
affixed, tickets with T.’s name printed thereon to 
certain goods of inferior quality to T.’s, & made 
by another manufacturer. On T.’s complaining 
of this, W. offered to give an undertaking that ho 
would not use such tickets again, & to pay a 
certain sum, but declined to make a public ad- 
mission that he liad used the tickets in order to 
defraud T. : — Held : notwithstanding W.’s offer, 
T. was entitled to an injunction with costs, & also 
to an inquiry as to damages at his own risk. — 
Tonge i;. Ward (1869), 21 L. T. 480. 


Sub-sect. 2. — After Writ issued. 

1530 Plaintiff refused costs — ^Abandonment of 
part of claim.] — As a general rule, the costs of the 
cause should follow the result of the cause ; but 
an exception will be made where a party has 
established his object by means of an unnecessary 
degree of litigation. 

Pltfs. having filed a bill to restrain defts. from 
usii^ certain trade marks, & for an account of the 
profits made by the sale of goods so marked, 
obtained an ex p. injunction. On the same day, 
pltfs. received a letter from defts.’ solr., in which 
defts. stated, through their solr., that they had 
never used the marks since they were aware they 
were private property $ & that they did not intend 
to use them again ; & they offered to compe^to 

? ltfs. for any injury they might have sustained. 

Itfs., however, prosecuted the cause to a hearing ; 
4 fc then, by their counsel, abandoned their title to 
the account, because it was so small as not to be 
worth taking. The Lord Chancellor, although he 
made the injunction perpetual, refused Pj^fs. the 
costs of the suit. — M hjjngton v. Fox (1838), 6 
My. &> Cr. 338 ; 40 E. B. 956, L. C. m, 

Cm 197. SSzsld. Colbum v. Simma (1843;, / nar^ 

Aold Pierce v. Franks (1846), 15 L. J, Ch. 122. Coiuid. 
Brafe™ »• HlUs (1858), J6 ,B oay. 244 : 

(1864)! 33 Bear. 578. Diltd. Tonre «. Ward (1869), 21 
L. T. 480. Kenti. CravraBay ®; Thompson (m2), 4 
Man. & G^367 ; Perw «. Traofttt (184|). 6 Beav^^ 

(1861). 3 E. & E. 637 ; Cartier c. Oarllle (1862), 31 Beav. 
292 ; Hall v. Barrows (1M3), 4 D^e 

Leather Cloth Co. v, Ameripan Leather a^hC^. (1863). 
4 De G. j. & Sm. 137 ; H^Andrew v. Baswtt (W64>, 10 
L. T. 442 ; Ainsworth v, Walmdey (1866), L. K. I -Hiq* 


PART XIV. SBOT. 1, SUB-ftSOT. «. 

1625 1. Maif ,} — Whm an ex p, in- 
usotioii was otasolved because pltf. 
not fully stated the facts, deft, was 

a—VOL, xxvin. 


refused costa In oonsequenoe of delay 
in appliring to dissolve, he havi^ 
allows two applications to be made 
agatost bim for attachments for breaches 


the injunction, & having appli^ lor 
e to answer both those appucatioiM. 

e. DOWUNO (1868), N. B. 
f. 046. — CAN# 


N N 
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. 2. — WAen defendant offers to submit: Sub- 
sects, 2 dt 3.] 

518 ; Lee v. Hal6y (1869), 21 L. T. 546 J Wotherepoon 
Ourrio (1870), 23 L. T. 443 ; Ford v, Foster (l87f ), 7 
Cli. App. 611 ; Singer Machine Manufacturers v, Wilson 
(1877), 3 App. Cas^76 ; Levy v. Walker (187»)» Ch. D. 
436; Orr Ewing r. Regr. of Trade Mks. (1879), 4 App. 
Cas. 479 ; Sin^jr Manufacturii^ Co. e. Loog (1882), 8 
App. Cas. 15 ; JRc lllvi6ro & Trade Mks. Registration 
Acts. 1875-7 (1884), 53 L. J. Ch. 578 ; Borthwlck e. 
Evening Post (1888), 37 Ch. D. 449 ; Proctor e. Baylev 
(1889), 42 Ch. D. 393, n. ; Baker r. Rawson, Re Bakor*s 
Trade Mks., Re Rawson ’s Applu. (1890), 60 L. J. Ch. 49 ; 
Thynne v. Shove (1890), 4o Ch. D. 577 ; Reddaway e. 
Bentham Hemp-Spinning Co^ [1892] 2 Q. B. 689 ; Paine 
V. Daniolls* Breweries, Re Paine’s Trade Mks., [1893] 
2 Ch. 567 ; Powell v, Birmingham Vinegar Brewery Co., 
[1896] 2 Ch. 54; Cellular Clothing Co. v. Maxton & 
Murray, [1899] A. O. 326 ; Valentino Meat Juice Co. e. 
Valentino Extract Co. (1900), 83 L. T. 259 ; Bourne v. 
Swan & Edgar, Re Bourne’s Trade Mks., [1903] 1 Ch. 211 ; 
Bow 1 ?. Hart, [1905] 1 K. B. 692 ; Re, Du Crfis, [1912] 
1 Ch. 644 ; Yeatman v, Hombergor (1912), 107 L. T. 742 ; 
Brinsiuead v. Brinsmoad (1913), 30 R. P. C. 493. 

1631. •] — B. filed a bill against O. to restrain 

an infringement of a trade mark, & obtained an 
interim, injunction ; before the hearing of the cause 
C* offered to enter into an undertaking to refrain 
from using the trade mark &c pay all costs, but 
declined to publish an apology, insisted upon by 
B., in the newspapers : the ct., at the hearing, 
while decreeing a perpetual injunction, ordered, 
in consequence of B.’s refusing C.’s offer, each party 
to pay his own costs. — Hudson p. Bennett (1866), 
14 L. T. 698 ; 12 Jur. N. 8. 619 ; 14 W. B. 911. 

Part costs.] — See Nos. 1637--1546, post. 

1532. Plaintiff awarded whole costs.] — Deft., 
who was a china manufacturer, purchased abroad 
for his own private use a large number of cigars 
which were consigned to him at the docks here in 
cases bearing a spurious brand, purporting to be 
that of pltfs., who were cigar manufacturers. 
Deft, was not aware that the brand was spurious, 
nor, except from seeing it on the invoice, that any 
such brand was in use. Immediately upon pltfs. 
issuing their writ & serving deft, with notice of 
motion for an Injunction to restrain him from 
selling the cigars, deft, stated that he had no 
intention of selling the cigars, & offered all the 
relief asked for by the writ, & afterwards at the 
motion agreed to an undertaking in the terms of 
the writ, the question of costs being reserved : — 
Held : deft, must pay all the costs of the action. 

I hold it clear that it is not necessary in a case 
like the one before me to give notice. Pltfs. are 
clearly entitled to their costs (Chitty, J.). — 
Upmann V, Forester (1883), 24 Ch. D. 231 ; 52 
L. J. Ch. 946 ; 49 L. T. 122 ; 47 J . P. 807 ; 32 
W. K. 28. 


Annotaiiona : — ^Folid. Wlttman t>. Opponheim (1884), 27 
Ob. D. 260. Conid. Sonnenschein v. Barnard (1887), 57 
L. T. 712. Diitd. American Tobacco Co. v. Quest, [1892] 
1 Oh. 630. Raid. Walter v, Stelnkopff, [1892] 3 Ch. 489. 
Mentd* Proctor t>. Bayloy (1889), 42 Ch. D. 393, n. ; Sarpy 
V. Holland (1908), 77 L. J. Ch. 637. 

1533 , 1 — J, J, & g,, distillers of whiskv in 

Dublin, which they sold in casks to retailers, 
supplied their customers with two descriptions of 
lands, one for three-year-old whisky bearing 
their registered trade mark ** J, J. Sc 8.,'* the other 
bearing the trade mark Sc three stars, for use on 
bottles containing whisky at least seven years old. 
C., having purchased from them some of their 
three-year-old whisky, Sc having been supplied 
with a number of labels of the first kind, got unita- 
tions made of the second description of label, with 
the distinctive mark of three stars, affixed same 
on bottles not containing seven -year-old whidey. 
Sc sold it as the seven-year-old whisky. On being 
written to he stated that he had used the 
merely for ornament, Sc denied that he had sold 
the whisky as seven-year-old whisky or com- 


mitted fraud, Sc promised not to use the labAi 
again. The solrs. for J. J. Sc 8. replied, “ You 
have committed a gross fraud $ pltls. will requh^ 
you to pay £60; also £10 to Belfast General 
Hospital Sc £10 for costs ; also to sign an apology 
to published in two newspapers Sc to delivoi 
up all the imitation labels in your possession.*’ 
The Bolr. for C. wrote characterising the terms as 
extortionate, but offering to pay any costs incurred 
up to date Sc sign a letter of regret. .1. H. Sc 8. 
then commenced an action against 0. Thereupon 
his solr. wrote on Oct. 11, 1901, to pltfs.* solrs. 
offering to sign a consent to an injunction Sc to 
pay pltfs.’ solrs. costs properly Sc necessarily 
incurred. Pltfs. went on to trial, Sc proved that 
deft, liad on two occasions sold the whisky as 
pltfs.* seven- year-old whisky. Deft.’s counsel, 
while not resisting the injunction, submitted that 
pltfs. were entitled only to the costs incurred prior 
to the date of the letter in which they offered to 
consent to & to pay the costs : — Held : deft, was not 
entitled to tiie exemption he asked for. Sc granted 
the injimction with costs. — .Jameson Sc Son, I/td. 
V, Clarke (1902), 19 R. P. C. 255. 

1634. Defendant’s offer not fulfilled.] — 

Upon the invasion of a patent right, the party 
complaining has a right to the protection of an 
injunction, although the other party may promise 
to commit no further infringement, Sc may offer 
to pay the costs of preparing the bill ; Sc if deft, 
do not, after injunction obtained, offer to pay the 
costs of it, pltf. may bring the suit to a hearing, 
Sc will be entitled to the costs of the suit. — Geary 
V. Norton (1846), 1 De G. & Sm. 9 ; 63 E. R. 949 

Annotations : — Mentd. Davenport r. RylandB (1865), L. R. 

1 Eq. 302 ; Proctor v. Bayley (1889), 42 Ch. D. 393, n. 

1535 . Motion not unnecessary.] — On 

June 12, 1886, one of defts.* travellers received an 
order from N., of Lavender Hill, for sixty dozen 
cardboard boxes, with labels bearing the words 
“ Browne’s Satin Polish for ladies* Sc children’s 
boots Sc shoes, travelling bags, trunks, etc., manu- 
factured by Browne, of Lavender Hill,” On 
July 6, 1886, pltf., the owner of a rostered trade 
mark, 14,127, bearing the words ” Brown’s Batin 
Polish,” issued a writ to restrain the infringement 
of his trade mark. On July 7, 1886, defts. 
offered to compensate pltf. without the necessity 
of legal proceedings. Sc to destroy the labels, & 
comply with any reasonable request of pltf. 
On July 16, pltf. moved for an injunction : — 
Held : notwithstanding defts.’ offer, the motion 
was not an unnecessary proceeding. Sc defts. 
must pay the costs caused by what the y had done. 
— Pennessy V, Day Sc Martin (1886), 65 L. T. 
161. 

1536. Conditlottal offer.] — In an action for 

infringement of a trade mark Sc for passing off, 
defts., by letter, offered to consent to a perpetual 
injunction with other relief, Sc to pay pltfs.’ taxed 
costs, upon the terms that the judgment should 
not be advertised, or that it shoiild contain a 
statement that defts. submitted to the judgment 
for the sake of peace. Pltfs. refused to agree to 
the condition attached to the offer, Sc defts* 
put in a defence in v^hioh they pleaded this offer. 
At the trial of the action defts. asked that the 
costs from the date of the offer should be ordered 
to be paid by pltfs. : — Held : pltfs. were not 
bound to accept the condition. Sc an injunction 
was granted with other relief, Sc defts. were ordered 
to pay the costs of the action.— HEiraT Olay Sc 
Bock Sc Co., Ltd. v. Godfrey Philurs, Ltd. 
(1910), 27 B. P. C. 608. 

1687. Plaintiff disallowed or liable for part oosts 
— Goits after offer made.] — deft., having 
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«>n>iAM>d himself liable to be sued, & being sued, Slazenqeb & Sons v. Spalding &: Bbothebs, 
SfeMto submit to all the rebel to which pltf. is [1910] 1 Ch. 257 ; 79 L. J. Ch. 122 ; 102 L, T. 
entitled, the ot. will not give pltf. his costs of the 390 ; 27 B. P. C. 20. 

subaeouent prosecution of the suit. — C olbvbn v. 1644. .] — A pltf. whose copyright is 


AIXO COAL VTAALPA VASV* * 

Axi before action that he will promise not to do it 

V, Valley Printing Oo., » Ch. i 1. again & will pay such damages as may be agreed 

1538s — ■ - Burgess v, HillSi No. upon. If such an offer is repeated after writ 
1649, post, mv- n. Ai- -ac issucd, with the addition of an offer to submit to 

1589s — * — '•} — ® the M. co. order & pay costs to date, pltf. may be deprived 

employed the same solrs. & the same contractors of any subsequent costs.— Savory (E. W.), L/td. 
in the purchase of lands from K. & the prosecution v. World of Golf, Ltd., [1914] 2 Ch. 560 ; 83 
of their works thereon. The M. co. were not to l. J. Ch. 824 ; 111 L. T. 260 ; 58 Sol. Jo. 707. 

enter on their purchase till they had paid their — • •• - 

purchase-money. The solrs. acting for the D, 

CO. gave the contractors instructions to enter 
upon the land purchased by that co, & commence 
their works. The contractors did so, but by mis- 
take they also entered on the land purchased, but 
not paid for, by the M. co., &, although afterwards 
told by the ^rs. of the M. co. to give up possession, 


Annotation : — ^Refd. Perfoitning Right Soc. v, Mitchell & 
Booker l^alaiB De Danse, [19241 1 K. B. 702. 

1545. .] — ^WiNKLK & Co., Ltd. v. Gent 

& Bon (1914), 31 R. P. C. 473, C. A. 

Annotation : — IBstd. Davies r. Edlnhnrgh Life Assce. 

[19161 2 K. B. 8r>2. 

1546. Plaintiff refused costs — Innocent infringe- 

uy vuis sLTxx'n. lj* I/JLAL 3 ATX. w. w gATvi ment of trade mark.]"-” Where a retail trader in- 

they refused to do so, & in fact stayed in possession nocently purchases & deals with a small quantity 
for throe months, when the pimshase-money was of goods which turn out to be an infringment of 
paid. In the meantime K., & W., his under a trade mark, the ct. will not as a matter of course 
tenant of the land sold to the M. co., had instituted order him to pay the costs of an action for infringc- 
iniunction suits against that co. The co. offered ment of such trade mark. — A mbiiu^\n Tobacco 
to compromise the suits on each party paying Co. v. Guest, [1892] 1 Ch. 630 ; (G L. J. Ch. 242 ; 
their own costs. Those terms K. & W. refused, 66 L. T. 257 ; 40 W. H. 304 ; 8 T, 1^. 11. 300 ; 
but did not suggest that the M. co. ought to pay 36 Sol. Jo. 254. 


all the costs of the suits : — Held ; defts., theM. co., 
must pay all the costs of the suits up to the offer 
to compromise ; but there must be no order as 
to the costs after that time. — Kensington (Lord) 
V. Metropolitan By. Co., Williams v. Metro- 
politan By. Co. (1866), 14 L. T. 580 ; 14 W. B. 
754. 


Annotation : — ^Rotd. Walter i?. BtciukopfE, [18921 3 Ch. 489. 


SuB-sEcrr. 3 .— Offer Excluding C^osts. 

1547. Defendant liable lor costs of suit— Cause 
brought to hearing — ^After interlocutory injunction 

1640. .]— Pltfs. sued to restrain in- gr^ted.]--Where pltf. is 

fringemenfc of an important literary newspaper injunction made s^bret 

article & three trivial news paragraphs. Defts. the costs of the smt, a If ter the 

offered an undertaking with costs not to publish matter of the 1*® 

again the first article, refusing to undertake as injunction granted, tender the costs ini to 

to the others. Pltfs. proceeded with the action ; that timc.-FBADEixAj. Wku.eb (Ibdl), 2 Buss, 
they wore disallowed costs subsequent to defts. & M . w4 7 , 30 E. B . . . Teague, 

Where an action is brought to enforce a legal No. 691, ante, WDpft innocently used 

right, such as an action to restrain the mfnn^- a mnirka nn beinc served with the 

ment of a very small part of pltf.’s copyright, the trade & trave an \mdertaking 

ct. will not. aa a matter of course, order deft, to bill, he removed the labels, & gave an unuerijawing 

KSpFt^®[1892] 3 ^Cb ®489 -""Vw '^Ch.'5^ The suB w^'^coSW to & the account 

HwM. Walter c. Lane (1900). 00 L. J. Ch. the^Jw^slf waJmale^to lub^ 

J«.. .. Hor., No. 804 . 


WOUlU Q- , ^ 

Hills (1868), 20 Beav. 244; 28 L. J . ch. d&o , 
32 L. T. O. 8. 328 ; 6 Jur. N. 8. 233 ; 7 W. B. 168 , 

Dtota. Moot e. Conaton (1861). 33 Beav. 578. 

mark in ignorance that he is theiwy infringing a 1550. •] , ,,, — 


1542, ,] — Vernon & Sons v, 

Buchanan’s FIiOUR Mills, Ltd. (1605), 23 R. P. 0. 
17. 


1543. 


.J — Where a person uses a 


mark in ignorance that he is thereby mfnnpng a loou. mltf. who in opposition 

registered trade mark, but stops the use of it as title^ obtains an injunction, 

soon as the infringement is brought to his atton- to answer from deft., for the purpose 

tion, he will be lie^le at the suit of the propnetor is entitled to an « iii case, by arrange- 
of the trade mark to a perpetu^ Sijunction 9 « having his titt^ Ses the ritTe is hot estib- 
restraining him from inlrinmng the registered Jk also of having an account from 

trademaw, but he will not be liable to ^oount * ^a by the of the spurious 

for proffts or to pay damages. .Where, m such under such circumstances, 

a case, upon motion by the proprietor of the trade mats of the suit, including the 

mark foV an inierim injunction, the nn^ent is & if by the 

.S*. of ' ™ to thf WW. »»l. ot tk. - Ww»o 
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Seel. 2 . — When defendant offers to submit: Sub- 
sect* 3. Sect, 3 ; Svb-sects, 1 <& 2.] 

party & party, although at the hearing he may 
waive the account, & pltf’s. equity in this respect 
will not be affected by his having offered to waive 
his right to an answer, with a view to obtain 
terms more beneficial to himself than the ct. would, 
under any circumstances, accord to him ; as, for 
instance, with a view to receive costs as between 
solr. & client. — Kelly v. Hooper (1841), 1 
Y. & C. Ch. Cas. 197 ; 62 E. R. 852. 

Annotation : — ^Re!d. Colburn v, Simms (1843), 2 Haro, 543. 

1551. .] — V, Bowen (1914), 78 

J. P. Jo. 220. 


Sect. 3.-~INTERL0CUT0RY APPUCAHON. 

Sub-sect. 1. — In General. 

1552. Costs costs in cause.] — ^Plft. was a young 
lady who had been a ward of ct. ; &; eighteen 
months after coming of age, while continuing to 
reside with her guardian, she had indorsed a 
pronjissory note, drawn by her guardian in her 
favour. The note was given by the guardian to 
certain creditors in part payment of a debt, & 
was by them presented to their bankers & dis- 
counted. It appeared that the bankers knew 
the relative position of pltf. & her guardian, & 
also knew that the guardian had been in em- 
barrassed circumstances previous to the note 
being presented : — Held : it was the duty of the 
bankers to have investigated the transaction, & 
an injunction was granted to restrain them from 
taking proceedings at law upon the note. 

As in all matters of injunction which are to 
protect parties or to protect property until the 
cause is heard, I think it is right that the costs of 
this application should be costs in the cause 
(Lord Cottenham, 0.). — Maitland v Backhouse 
(1848), 10 Sim. 58 ; 17 L. .1. Ch. 121 ; 11 L. T. O. S. 
237 ; 12 Jur. 45 ; 60 E. R. 794, L. C. 

Annotations: — Refd. KBpey v. Lake (1852), 10 Haie, 2G0 ; 

Dettmar v. Metropolitan & Provincial Bank (1863), 1 

Hem. & M. 641. 

1553. .] — ^A bill was filed to restrain the 

infringement of a^ patent, & an injunction was 
obtained upon motion, defts. appearing & opposing 
& pltfs. undertaking to bring an action to try 
their right at law. Plft«., failing to establish 
their right at law, the bill was ultimately dis- 
missed with costs for want of prosecution ; — 
Held : defts. were entitled to their costs of 
resisting the motion for an injunction as costs 
in the cause. — Stevens v, Keating (1850), 1 
Mac. & G. 659 ; 2 H. & Tw. 176 ; 19 L. J. Ch. 
407 ; 14 Jur. 157 ; 41 E. R. 1420, L. C. 

Anrwtatwns: — Apld. Betts v, CSlilord (1860), 1 John. & H. 

74. Oonsd. Webster v. Manby (1869), 4 Ch. App. 372. 

1554. .] — (1) The Act of Parliament, con- 

stituting a railway co., directed that the railway, 
branch railways & works should be completed to 
the satisfaction of the engineer of a broad gauge 
railway co., & should be of such gauge & con- 
struction as would admit of the railway to be con- 
structed being worked continuously with the 
broad gauge railway ; & after reciting that the 
railway to oe constructed was intended to be con- 
nected with two narrow gauge railways at specified 
jimctions, the Act directed that, along the por- 
tions of the railway north of a specified point on 
their Ime, additional rails should be laid down, 

^ adapt the lines'^ as well to the narrow as 
to the bi^ad gauge there. The co. proceeded to 

1 iiarrow-gauge for toe whole 

length on toe north of toe specific point on their 
line, as also on a part of toe line south of that 


point, with earth work A; timber work, so as to 
admit of the broad gau^ rails being added, & 
of the railway being a mixed gauge line thro^h- 
out, with double rails to the north of the specified 
point. The broad gauge co. were entitled to 
shares in the mixed gauge railway co. ; &; in a 
suit by the broad gauge co. suing on behalf of 
themselves & the other shareholders, against the 
directors of the mixed gauge co., they asked for 
an injunction to restrain the construction ot the 
railway otherwise than upon the broad gauge 
throughout its entire length, or otherwise to 
restrain the laying down the narrow gauge at all 
south of the specified point ; also to retrains 
the laying down the narrow gauge north of the 
specified point, until the rails on the broad gauge 
had been laid throughout the line ; & also to 
restrain the opening the railway on any part till 
the rails on the broad gauge had been laid down 
on the whole line : — Held : the ct. could not 
grant an injunction for any of such objects. 

(2) The course of the ct. provides for the costs 
of motions for injunctions in a way most just, by 
leaving the party moving, if his suit fails, to 
pay the costs, & if his suit succeeds, providing for 
his costs effectually. 

(3) Parties who have lain by & permitted a 
large expenditure to be made in contravention of 
the rights for which they contend, cannot call upon 
this ct. for its summary interference. The juris- 
diction to interfere is purely equitable & must 
be governed by equitable principles. One of the 
first of these principles is that p£^ies coming into 
equity must do equity (TURNER, L.J.). — Great 
Western Ry. Co. v, Oxford, Worcester & 
Wolverhampton Ry. Co. (1853), 3 De G. M. & O. 
341 ; 43 E. R. 133, L. JJ. ; affg, (1852), 5 De G. 
Sc Sm. 437. 

Annotation : — Generally t Mentd. Hawkes v. Eastern CountioB 

Ry. (1852), 16 Jur. 1051. 

1555. .1 — Jennings v. Brighton, etc. 

Sewers Board, Brighton, etc. Sewers Board 
V. Jennings (1872), 4 De G. J, & Sm. 735, n. ; 
46 E. R. 1105, L. C. 

1556. Application improperly made.] — ^A motion 
to dissolve an injunction restraining an action on 
a post obit, refused, with costs, such case being an 
exception to the general rule, that the costs of a 
motion for an injunction, or to dissolve an in- 
junction refused, are costs in the cause. — ^Marsack 
V. Reeves (1821), 6 Madd. 108 ; 56 E. R. 1033. 

1557. .] — On the occasion of the sale of a 

freehold estato it was agreed that the purchase 
money should be paid in railway bonds, & the 
purchaser deposited with assigned to A., who 
alleged himself to be the solr. of the vendor, one of 
such bonds in part payment of the purchase-money* 
The contract turned out to be a fraud on the pur- 
chaser & went off, & on the purchaser applying to 
A., for the return of the deposited bond, ne was 
informed that A. had placed it in the hands of B., 
to secure a debt due from himself to B., B. had no 
notice of the terms upon which A. held the bond ; — 
Held: in a suit bv the purchaser against B. to 
restrain him from dealing with the bond, that the 
deposit & asssignment of the bond by the purchaser 
to A. for the purpose above-mentioned did not 
make A. in the events which happened, a con- 
structive trustee for pltf., & as B. was a bond 
fide purchaser of the bond for value without notice, 
he could not be restrained from dealing with it. 
Where the allegation upon which the principal 
equity of the bQl was founded was disproved oy 
the evidence brought forward upon an inter- 
locutory motion for an injimc^n, the ct. in refus- 
ing the motion ordered pltf. to pay the costs thereof 
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instead of making them costs in the cause. — but failed in establishinir the validitv of his 

TO* P®*^*^^* was afterwards dismissed with 

W. R. 103. coste ; Held: deft.’s costs of the motion were 

1558. Costs 01 motioii renaered Inefleotlve by costs m the cause. — ^B btts v. Clifford Q860) 1 
amendment of writ.] — Costs occasioned by a notice John & H. 74 ; 3 L. T. 36 ; 70 B. R. 667. 

of motion, which was rendered ineffective by a -4nnote<ion« Refd. Mounsey t. Lonsdale, *A.-G.* v. Lons- 

subsequent amendment of the bill, must be paid TjS? Davios V. Marshall 

ALL By. Co. v. {(^l.’ t! ^52. ^’ ^ ”• 


'.] — ^In a suit to restrain 


ArmoUxtuma : — As to (i ) Expld. Bogbio v. Fenwick (1871), 24 
L. T. 62. GencraUy, Mentd. A.-G. v. Terry (1878), 9 Oh. 
App. 425, n. ; Orr Ewing v. Oolquhoun (1877), 2 App. 
Cas. 839 ; Lawcs i?. Turner & Froro (1892), 8 T. L. K. sM. 

1567. .] — In a patent action a 


by pftf. — L ondon & Blackwali 

LlMEnOTJSE DiSTRICJT BoAHD OF WORKS (1856), 1B66 

3 K. & J. 123 ; 26 L. J. Ch. 164 ; 28 L. T. O. S. the erection of a iettv in’-Triv^r 
140; 20J.P.m; 6W.R.64-, 69B.B 1048. injunction overtm 

o"b N*S IM ®L&W R? ? M'^ereassn **° declaration was made as to costs, 

ft® jTV 73if-a-& Brl: Ryf„?i!:c. Q? amended the bill. & turned it into an 

513; Hornsey District Connoil v. Smith, [1897] 1 Ch. information & bill. When the suit came to a hear- 

843 ; Ashton-imdor-Lyno Corpn. v. Pngh, [18981 1 Q. B. inir. a decree was maile fnr a noimptnAl iniunnfinn 
45 ; Grand Jvmotion Waterworks Co. v. Hampton U. C. 'aT'j.Sf „ jT a perpet^ injunction, 
(1898), 67 L. J. Q. B. 903 ; L. & N. W. Ry. S G. W. Ry. ® ^as Ordered to pay the costs of the suit ; 
r. Runcorn R. C., [1898] 1 Ch. 34 ; Uokflold R. C. v, but the costs of the motion were not mentioned in 
OrowborowU DlsWot Watery., 118991 2 «. B. 664 : the decree Held .• (1) the motion was sub 

l! T.'562 : ‘Korshaw v. h. M. & 8. ^y. (1924),‘23 L. G. R. stantially a successful motion, & the costs of the 
592. motion were costs in the cause ; (2) the amend 

1559. Second motion for same purpose — Not ment of the bill by which it was turned into an 
made till costs of first motion paid.] — A second information & bill, did not affect the question. — 
motion for the same object, which had previously Mounsey v, Lonsdale (Earl), A.-O. v, Lons- 
f ailed with costs, cannot be made until those (Earl) (1870), 6 Oh. App. 141 ; 40 L. J. Ch. 

costs have either been paid or been secured by a \ 2^ L. T. 794 ; W. R. 236, L. JJ. 

S ayment into ct. — Burdeix v. Hay (1863), 33 
ieav. ISO ; 55 E. R. 339. 

1560. Order to pay all costs to certain time — 

Costs of motion included.] — The usual rules as to 

the costs of motions do not always apply ; & motion was made on behalf of pltf. for an interim 
where one of the parties is ordered to pay all the injunction, but not heard on the merits, the order 
costs of a suit up to a given time, the costs of made^ being “ motion to stand to trial.” No 
motions made during that time may be included mention was then made as to costs. On the trial 
in the costs of the suit. — Webster v. Manby judgment was given for deft., with costs ; but 
(1869), 4 Ch. App. 372 ; 20 L. T. 387 ; 17 W. R. nothing was said as to the costs of the motion, & 
545, L. JJ. the registrar, in drawing up the judgment, refused 

1561. Costs of interim injunction — Included in to include them: — Held: where a motion is 
subsequent order continuing injunction.] — An adjourned or stands over to the trial, & no mention 
order made on notice & continuing an injunction is made as to the costs of it then or at the trial, 
with costs will, in the absence of special directions the judgment carries the costs of the motion. — 
to the contrary, include the costs of an inferim Gosnell v. Bishop (1888), 38 Ch. D. 385; 57 
injunction previously obtained on an ex p. appli- L. J. Ch. 642 ; 36 W. R. 505. 

cation.— Blakey v. Hall (1887), 56 L. J. Ch. 568 ; 1568. .]— Where interlocutory 

66 L. T. 400 ; 35 W. B. 592, applications have been ordered to stand to the 

1562. Costs of motion to suspend injunction — trial & are not then mentioned to the judge, the 
Delay in application.] — A.-G. v. Finchuky Local costs of such applications are to be treated as 
Board (1887), 3 T. L, K. 356. costs in the action & taxed accordingly, & need 

not be mentioned in the judgment. Where 
interlocutory applications have been disposed of, 
but the costs have been reserved, such costs are 
not to be mentioned in the judgment or order, or 
allowed on taxation, without the special direction 
1563. Effect — Court reserves power to deal with of the judge. — ^British Natural Premium Pro- 
costsj — Singer v, Audsley, No. 1127, ante. vident Assocn. v. Bywater, [1897] 2 Ch. 531 ; 

1564 , ,] — xf the motion stands tiU qq Xj. J. Cb. 787 ; 77 L. T. 22 ; 46 W. R. 28 ; 13 

the trial, it is not only unnecessary, but improper l*. B. 572 ; 41 Sol. Jo. 715. 
specially to reserve the costs. When the motion 1569. Where no order made — & motion stands 
stands till the trial, the judge at the trial disposes over — ^Ultimately discharged— Costs reserved to 
of the motion including the costs. The practice hearing.] — A motion being made for an injunction, 
is this : — where the parties agree that the question no order was made, the motion stood over from 
arising on the motion is the same as that at the time to time on an undertaking. A motion was 
trial, then the right course is to make the costs of then made to dismiss the bill for want of prose- 
the motion, costs in the action. Often, however, cution, when defts. having professed to act hand 
a different point arises on the motion from that fide, the undertaking wairdischarged & leave given 
involved in the action, such as the question whether to amend the bill within a fixed time, & defts. 
it was right to make the motion at all, whatever carried out their profes^d intentions. No co^ 
the rights of the parties may be. In such a case ^were given on either side, & the costs of the 
the proper order is that the motion stands over motion for the injunction were treated as costs 
until the trial (Chitty, J.). — ^Bournemouth in the cause. A motion was now made, asjung 
CoMRS. V. Holden, [1888] W, N. 206. for the costs of the injunction as coste of an 

1565. Where costs not mentioned — Costs in abandoned motion : — Held : the considerati<m 

the cause*]— On a bill to restrain the infringement Qf the costs of the motion for the injunctiM must 
of a patent, a motion for injunction was ordered X)e reserved until the hearing, & there muerebe no 
to stand over until after the trial of an action, costs of the application on either side — ^B elkin 
nothing being said about costs. In the action I^bwis (1803), 8 L. T. 7^ ; U W. R. 981. 
pltf* succeeded on the issue as to the infringement, AnwAodiim Mwitd. Fd kl n v. Herbert (1863), 9 L, t. 6oo* 


Sub-sect. 2. — ^Motion ordered to stand 

OVER. 
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Sect. 3, — Interlocutory application : Sttb- 9 ects. 2 
Sects. 4 & 5.] 

1570. Action dismissed with costs — 

No order as to costs ot motion.] — In an action for 
an injunction to restrain infnns:ement of. pltf.'s 
trade marks & passing off by defts. of their goods 
under a name only colourably differing from that 
under which the goods of pltf. were sold, pltf. 
had moved for an interim injunction until after 
judgment or further order in terms of the indorse- 
ment on the writ of summons. No order was 
made for an injunction, but an order was made 
for speedy trial, the parties were put under terms 
as to delivery of pleadings, & the costs of the 
motion were specially reserved. As the evidence 
stood on the motion, the learned judge would 
have felt himself bound to make the order asked 
for. At the trial the action was dismissed, & 
pltf. contended that defts. ought not to get costs : 
— Held : the proper order to make at the trial 
was that which would have been made if an order 
for an injunction had gone on the motion, viz., 
no order as to the coste of the motion, but that 
the action be dismissed with costs. I^eave to 
pltf. to appeal on the question of coats was refused. 
— CooMBB V. Mendit, Ltd. (1913), 136 L. T. Jo. 
86 . 


Sub-sect. 3. — When Motion refused. 

1571. Costs reserved to hearing of cause — 
Whether costs in the cause.] — Injunction decreed 
to restrain a solr. from communicating to a party 
who was suing a former client documents or 
matters of evidence which had come to the posses- 
sion or knowledge of the solr. in respect of his 
employment for such client, & to restrain the party 
suing from using in his action, or otherwise, any 
documents or matters of evidence which he had 
so obtained. 

On a motion for an injunction being refused, 
the costs were reserved to the hearing of the cause ; 
& at the hearing the injunction was decreed, 45 
deft, was ordered to pay to pltf. the costs so 
reserved, as well as the general costs of the suit 
relating to the injunction. But, on appeal, this 
course of proceeding was disapproved by the 
Ix>rd Chancellor, & the decree was altered by 
striking out the order for payment of the reserved 
costs. 

The rule which forbids an appeal on the question 
of costs alone does not preclude the ct., where 
the appeal embraces other matters also, from 
varying the decree as to costs, though it af6rm 
it as to such other matters ; but such varations 
will not protect applt. from the costs of the 
appeal. — Lewis v. Smith (1849), 1 Mac. & G. 417 ; 
12 L. T. O. S. 141 ; 41 E. R. 1326, L. C, 


1672. -.] — Costs of a refused motion 

reserved, but made costs in the cause should the 
suit not come to a hearing. — Jones v. Batten 
(1863), 10 Hare, App. L, xi. ; 1 W. R. 276 ; 
68 B. R. 1119. 


Sect. 4.^N APPEAL AGAINST INJUNCTION. 

1578. Failure by plaintiff to fulfil undertaking.] — 

— Where, pendii^ an appeal motion from an order 
dissolving an injunction, the cause was heard in 
the ct. below, when the injunction so dissolved 
had been revived in a modified form, upon the 
hearing of the appeal motion, no costs, which 
then formed the only question, were given to 
either side on the appeal ; but pltf., the applt., 
having, by the non-performance of an under- 
taking he had given in the ct. below, when the 
injunction was granted, rendered an application 
to the ct. necessary : — Held : he was properly 
ordered to pay the costs of the motion for dis- 
solving the injunction. 

A motion having been made before the Vice- 
Chancellor to dissolve an injunction which re- 
strained deft, from receiving his pension, that 
motion was granted upon an undertaking by 
pltf. to do certain things prescribed to him. 
rltf. failed to do those things, & a second motion 
became necessary. Sc the injunction was then 
dissolved. I cannot say that the second motion 
was an improper one ; & the costs of it must be 
paid by pltf. By the decree subsequently made 
m the cause, the injunction thus dissolved has 
been revived, & is now standing. There are, 
therefore, circumstances in this motion which 
prevent mo from giving the costs of the appeal 
against the order made on the motion. There 
will be no costs on either side on the appeal (Lord 
Lyndhurst, C.). — Hall v. Lack (1846), 7 L. T. 
O. 8. 77. 

1574. Injunction discharged — Costs of original 
motion — Defendant entitled to.] — Where an order 
for an injunction was discharged upon an appeal, 
defts. were held entitled to the costs of the original 
motion. — Beardmer v. London & North 
Western Ry. Co. (1849), 1 Mac. & G. 112 ; 5 
Ry. & Can. Cas. 728 ; 1 H. & Tw. 161 ; 18 L. J. Ch. 
432 ; 13 Jur. 327 ; 47 E. R. 1367, L. C. 

Annotations : — Mentd. L. & N. W. Ry. «. Smith (1840), 

13 L. T. O, S. 153 ; A.-G. v. Tewkesbury & Malvern Ry. 

(1863), 1 Do G. J. & Sm. 423. 

1575. As to one co-plaintiff — ^Additional 

costs of Joinder as such.] — Two persons, who re- 
spectively resided on opposite sides of defts.* 
cement works, joined in filing a bill to restrain 
defts. from carrying on the works, on the ground 
of nuisance. The Vice-Chancellor granted an 
injunction. Sc defts. appealed : — Held ; as to one 
pltf. the appeal must be dismissed, but as to the 


PART XIV. SECT. 4. 


15741. Injundiondiacharged — Costs o, 
original motion — Defendant entiUed to.}— 
Whore tlie result of a motion for ai 
interlocutory injunction depended upoi 
a question ot law Sc not of fact. Sc the 
motion was reheard at the instance o 
deft., a^inst whom an injunction hac 
been ordered, the ot., on reversinfi: suci 
order, save deft, the costs of the motioi 
^ well as of the rehearing. — FiBii 
Extinguisher Co. v. North WEBTKR^ 
(Babcjock) Fire Extinquishbr Co. 
(1873), 20 Or. 626.— <JAN. 


157411. .1— -A suit was 

brought for an injunction Sc other relief 
Sc application was made for an inter* 
looutory injunction. DdR, opposed the 
motion, which was refused, ^th costs. 


On appeal tlic motion was allowed. At 
the hearing of the suit a decree was made 
in pltf.’s favour. On appeaHho decree 
was reversed, the bill wus dismissed 
with costs. Sc the injunction order 
dissolved : — Held : deft, was entitled 
to the costs of opposing theinterloouto^ 
application as costs in the cause. — 
New Brunswick Ry. Co, Sc Brown v, 
Kelly (1895), l N. B. Eq. Rep. 156.— 
CAN. 


p. Appeal instead of motion.] — ^Deft,, 
in a suit on the equity side of the 
county ct., had, before being served 
with an injunction restraining the 
removal of a building, removed the same 
by direction of the city inspector ai 
being a nuisance, having been erected 
partly on the publio street; notwith 


this, an order was made by 
the ju(^ of the county ot. for the 
oommittal of deft., who, without 
moving to dissolve the injunction on the 
facts, appealed to this ot. In allowing 
the appeal, Sc directing deft.*s j^harge, 
the ct. did not give him the costs of the 
application. — ^Murphy v. Morrison 
(1868), 14 Qr. 203.— CAN. 

q. Behearing.) — The decree in a 
cause gave pltf. the general costs 
thereof: — Held: this md not carry 
the costs ot rehearing an interlocutory 
order made refusing an injunotimi, 
which order was reversed on rehearing ; 
the practice requiring that, where costs 
of rehearing are intended to be given 
they must be expreei^y mentioned in the 
or oxdffir giving tko oosts ot the 
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other pltf. it most be allowed, & the latter pltf. 
must pay any additional costs of the suit caused 
by his having been joined as co-pltf. — ^U mfre- 
viLLB V. Johnson (1876), 10 Ch. Apii. 680 ; 44 
L. J. Oh. 762 ; 23 W. R. 844, L. JJ. 

Annotations: — Conid. D’Hormtisgee v. Grey (1882), 10 
Q. B. D. IS.^Reid. Gort d. Kowney (1886), 17 Q. B. D. 
625 ; King v, Sunday Pictorial Newspapers (1920), Ltd. 
(1924), m L. T. 397. Mentd. West t;. White (1877), 26 
W. R. 342. 

1576. Both parties at fault.] — Hiujard v. Han> 
SON, No. 1618, ante. 

1577. Bankruptcy of defendant — ^Trustee adopt- 
ing bankrupt’s defence.]— An interlocutory order 
for an injunction &; receiver having been made 
against defts. in an action, they gave notice of 
appeal, & shortly afterwards became bkpt. An 
order was made for carrying on the proceedings 
against their trustee. The trustee gave notice 
to pltf. that he should not proceed with the appeal. 
Shortly after this the trustee entered an appear- 
ance & called for a statement of claim. He 
declined to imdertake to pay the costs of the 
appeal incurred by pltf. before the notice that the 
appeal would not be proceeded with, &; the appeal 
came on that the question as to the costs might 
be decided : — Held : the appeal must be dis* 
missed with costs to be paid by the trustee, for 
that having adopted the defence of the bkpts. 
he had placed himself in their position as to the 
whole of the action, & could not reject part of the 
proceedings in it. — ^B orneman v . Wilson (1884), 
28 Ch. D. 63 ; 64 L. J. Ch. 631 ; 51 L. T. 728 ; 

33 W. B. 141 ; 1 T. L. R. 64, C. A. 

Annotation: — Bold. London School Board r. Wall (1891), 
7 T. L. It. 560. 


SECT. 5.— TAXATION OF COSTS. 

SeCy now, R. S. C., Ord. 65, r. Practice. 

1578. Taxation on higher scale — Special reason — 
Interlocutory Injunction — ^Matter of importance 
raised.] — Grafton v, Watson, No. 140, ante, 

1579. Submission to perpetual in- 

junction.] — A submission to a perpetual injunction 
with costs by deft, in an action for the infringe- 
ment of a trade mark does not afford a special 
gioimd upon which the ct. will direct taxation 
of the costs upon the higher scale under R. S. C., 
Ord. 66, r. 9. — Hudson v. Osgerby (1884), 50 
L. T. 323 ; 32 W. R. 666. 

1580. Obstruction of ancient lights.] — 

Holland v. Worley (1884), 26 Ch. D. 578 ; 
64 L. J. Ch. 268 ; 50 L. T. 626 ; 49 J. P. 7 ; 32 
W. R. 749. 

Annotations : — ^Mentd. Greenwood v, Hornsey (1886), 33 


Ch. D. 471 ; Dicker v. Popham, Radford (^1890), 63 L. T. 
379 : National Telephone Co. v. Baker, [1893] 2 Ch. 186 ; 
Martin r. Price, [1894] 1 Ch. 276 ; Shelter v. City of London 
Eleotrlo Lighting Co., Meux's Brewery Oo. v. City of 
London Electric Lighting Co. (1894), 12 R. 112 ; Cowper 
V. Laldler, [1903] 2 Oh. 337 ; Leeds Industrial Ck)>op. 
Soo. u. Slack, [1924] A. 0. 851. 

1581. Infringement of trade mark.] — 

Pltfs* had for many years carried on the business 
of steel manufacturers under the name of T. T. & 
Bons. Deft., J. T., had for many years carried 
on a similar business in the same town, at first 
as J. T., then as J. T. & Co. In 1888 he took his 
two sons into partnership & carried on the same 
bu8ine.ss as J. T. & Sons. There was no evidence 
that defts. imitated the trade marks or labels of 
pltfs. or otherwise attempt^^d to deceive the 
public : — Held : although there was a probability 
that the public would be occasionally misled by 
the similarity of the names, pltfs. were not entitled 
to an injunction restraining defts. from the use 
of the name J. T. & Sons. Pltfs. were ordered to 
pay the costs of the action on the higher scale. — 
Turton V. Turton (1889), 42 Cli. D. 128 ; 58 
L. J. Ch. 677 ; 61 L. T. 571 ; 54 J. P. 151 ; 38 
W. R. 22 ; 5 T. L. R. 545, C. A. 

Annotations : — Mentd. Lev^ds’s v. Lewis (1890), 45 Ch. D. 
281 ; Tussaud v. Tussaud (1890), 44 Ch. D. 678 ; Otard 
Dupuy V. Otard de Montebellu Coguac Co. (1893), 9 T. L. R. 
295 ; Saunders v. Sun Life Asscc. of Canada, 11894] 

1 Ch. 537 ; I*owoll v, Birmingham Brewery Co., [1896] 

2 Ch. 54; Roddaway v. Banhani, [1896] A. C. 199; 
Valentino Moat Juice Co. v. Valentino Extract Co. (1900), 
83 L. T. 259 ; Cash u. (Jash (1901), 84 L. T. 349 ; Rodgers 
t). Simpson (1906), 23 H. P. C. 297 ; Daimler Motor Co. 
(1 904), Ltd. V. London Dainder Co. (1907), 21 11. P. C, 379 ; 
Brinsmead v, Brinsmead 6c Waddingt-tm (1913), 29 T. L. R. 
237 ; Teofanl v. Teofani, He Teofaui’s Trade Mk., [1913] 
2 Ch. 645 ; Bail'd & Tatlock (London) v. Baird & Tatlock 
(1916), 84 R. P. C. 85; Waring & Gillow v. Gillow & 
Gillow (1916), 32 T. L. R. 389 ; Dutton Massey (Liver- 
pool) V. Dutton Massey (1923), 40 R. P. CJ. 413 ; Rodgers 
V. Rodgers (1924), 41 R. P. C. 277. 

1582. Taxation on High Court scale — Claim for 
damages & injunction — Ten pounds recovered as 
damages — Injunction waived.] — In this action pltf. 
claimed damages for breach of a covenant contained 
in a lease not to make any alteration in the 
demised premises, & also an injunction restraining 
the breach. During the progiess of the action 
deft, restored the premises to their former con- 
dition. At the trial pltf. recovered £10 damages 
with costs to be taxed, but did not ask for an 
injunction as deft, stated that he did not intend 
to interfere again with tlie premises ; — Held .* 
County Courts Act, 1888 (c. 43), s. 116, did not 
apply, & pltf. was entitled to costs upon the High 
Ct. scale.— D oherty v . Thompson (1906), 94 
L. T. 626, C. A. 

County court action.]— County Courts, Vol. 
XIII., p. 522, Nos. 722, 723. 


cause. — ^MoBSOP v. Mason (1873), 20 
Gr. 406.— CAN. 

r. Limiiaiion of amount — 7 <£• 8 
Edw. 7, c. 12, 8. 1.]— A motion for an 
interim injunction is an interlocutory 
motion or application 8c, although an 
appeal from an order granting it is taken 
to the Ct. of Appeal & there allowed with 
costs, such costs & all other costs of the 
action payable by the opposite party 
are Umfted to 1300 & actual disburse- 
ments by above sect. — ^Tradbrs Bank 
J. WwoHT (1908), 17 Man. L. R. 695.— 

PART XIV. SECT. 6. 

t. Taacaiion on High Court scale — 
Claim for damages injunction .] — ^In 

an action brought In the High Ct. to 
restrain defts. by Injunction from 
negotiating a promiaeory note for 1230, 


& to compel them to deliver it up to 
pltf., or for damages for its detention, 
It was detennlned that the note was 
wrongfully held by defts., who h^ 
obtained It under the pretence of dis- 
counting It, but really >vith the view 
of making it the subject of garnishment : 
— Held : the action sounded in tort & 
not in contract, & could not liave been 
brought in a comity ct. ; & the sup- 
oessfiil pltf. was therefore entitled to 
tax his costs on the High Ct. 
PLU»IMBR V . COLDWKLL (1892), 15 P. R. 
144. — CAN. ^ 


No order as to (mis — PlatrUiff s 
subseguently dimwwrd.}— -Upon a 
tion to continue an injunction, wmeh 
B refused, no order was made as to 
ts. Afterwards pltf. *8 bill was dls- 
9S^ with (MMts : — Held : the cc^ts of 
5 motion were taxable, as costs in the 


cause. — Fbontknac Loan ('o. v.Moriok 
(1887), 4 Man. L. R. 439. — CAN. 

b. Under prcecipe order.] — Pending 
a motion for Injunction pltf. took out 
a proeeipe order to dismlBS his bill: — 
Held: deft.’s costs of the injunction 
motion were properly taxable under this 
order. — Jenkins r. Rtan (1888), 5 
Man. L. R^ 112. — CAN. 

0. Scale fired by reference to loss 
caused by not granting injunetion .] — 
Where damages & an injunction were 
claimed, 8c deft, obtained judgment, 
the scale upon which costs were allowed 
to deft, was fixed by reference to tlie 
loss which the granting of an injimetion 
would have caused to him, 8c not merely 
by reference to the amount of damages 
claimed. — Wklunoton Education 
Board v. Andrews (1900), 19 N. Z. 
L. R. 628.— N.Z. 
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INJURIA ABSQUE DAMNO. 

See Action ; Tort. 


INJURIOUS AFFECTION. 

See Compulsory Pxtrchase op Land and Compensation. 


INLAND BILL 

See Bills of Exchange, Promissory Notes, and Negotiable Instruments. 


INLAND REVENUE. 

See Estate and Other Death Duties ; Income Tax ; Land Tax ; Revenue. 
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